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SUMMERFIELD    V.  WESTERN    UNION    TELEGRAPH  Co. 

[87  Wisconsin,  1.] 

Telegraph  Corporations — Damages — Mental  Anguish. — Unless  other* 
wise  provided  by  statute,  mental  anguish  alone,  resulting  from  negli- 
gent delay  in  the  delivery  of  a  telegram,  does  not  constitute  sufficient 
basis  for  the  recovery  of  damages. 

Telegraph  Corporations  —  Statutory  Liability. — Wisconsin  statute, 
chapter  171,  laws  of  1885,  which  provides  that  telegraph  companies 
shall  be  "liable  for  all  damages  occasioned  by  failure  or  negligence  of 
their  operators,  servants,  or  employees  in  receiving,  copying,  transmit- 
ting, or  delivering  dispatches  or  messages,"  creates  no  new  elements  of 
damage,  and  gives  no  right  of  action  for  damages  resulting  from  men- 
tal suffering  alone. 

Damages  for  Mental  Suffering  are  generally  allowed  by  the  courts  in 
the  following  cases:  1.  Where,  by  the  merely  negligent  act  of  the 
defendant,  physical  injury  has  been  sustained;  2.  In  actions  for  breach 
of  the  contract  of  marriage;  3.  In  cases  of  willful  wrong,  especially 
those  affecting  the  liberty,  character,  reputation,  personal  security,  or 
domestic  relations  of  the  injured  party. 

Action  for  damages  for  negligent  delay  in  delivering  a  tele- 
gram. A  message  was  left  at  the  defendant's  office  October 
23,  1892,  addressed  to  the  plaintiff,  and  reading  as  follows: 
** Mother  is  dying.  Come  immediately."  The  message  was 
signed  by  the  plaintiff's  brother,  who  paid  the  charges  for 
its  transmission.  By  reason  of  the  negligent  delay  of  the 
defendant,  as  the  evidence  tended  to  show,  the  plaintiff  did 
not  receive  the  message  until  the  afternoon  of  October  28, 
1892,  and  the  plaintiff's  mother  died  on  the  twenty-sixth  day 
of  October  preceding.  It  was  claimed  by  the  plaintiff  that, 
had  he  received  the  telegram  in  due  time,  he  would  have 
attended  his  mother's  bedside,  and  that  he  suffered  intense 
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anguish  of  body  and  mind  by  reason  of  his  failure  to  receive 
the  telegram  until  after  his  mother's  death.  An  objection  to 
the  reception  of  evidence  under  the  complaint,  for  the  reason 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  was  overruled,  and  the  court  instructed  the  jury  as 
follows:  "  If  you  find  that  the  message,  in  the  exercise  of  ordi- 
nary diligence,  considering  all  the  circumstances  of  the  case, 
was  unreasonably  delayed,  and  that  if  it  had  been  delivered 
with  reasonable  promptness  the  plaintiff  could  and  would 
have  responded  thereto,  and  reached  his  mother,  before  her 
death,  and  that  plaintiff  suffered  mental  pain  from  a  sense 
of  disappointment,  sorrow,  chagrin,  or  grief  at  being  deprived 
of  being  at  his  mother's  deathbed,  your  verdict  should  be  for 
the  plaintiff  in  such  sum  as  will  fairly  compensate  him  for 
his  mental  suffering,  and  damages,  if  any,  to  his  nervous 
system,  caused  by  the  shock  of  such  mental  suffering."  The 
plaintiff  had  a  verdict  for  six  hundred  and  fifty-two  dollars 
and  fifty  cents,  and  the  defendant  appealed. 

Catlin  and  Butler,  C.  C.  Pope,  La  Follette,  Harper,  Roe,  and 
Zimmerman,  and  George  H.  Fearons,  for  the  appellant. 

McHugh,  Lyons,  and  Mcintosh,  for  the  respondent. 

8  Winslow,  J.  The  exact  question  presented  by  the  in» 
6truction  of  the  court  to  the  jury  is  whether  mental  anguish 
alone,  resulting  from  the  negligent  nondelivery  of  a  telegram, 
constitutes  an  independent  basis  for  damages. 

At  common  law  it  was  well  settled  that  mere  injury  to  the 
feelings  or  affections  did  not  constitute  an  independent  basis 
for  the  recovery  of  damages:  Cooley  on  Torts,  271;  Wood's 
Mayne  on  Damages,  1st  Am.  ed.,  sec.  54,  note  1.  It  is  true 
that  damages  for  mental  suffering  have  been  generally  allowed 
by  the  courts  in  certain  classes  of  cases.  These  classes  are 
well  stated  by  Cooper,  J.,  in  his  learned  opinion  in  the  case 
of  Western  Union  Tel  Co.  v.  Rogers,  68  Miss.  748,  24  Am.  St. 
Rep.  300,  as  follows:  "1.  Where,  by  the  merely  negligent 
act  of  the  defendant,  physical  injury  has  been  sustained; 
and  in  this  class  of  cases  they  are  compensatory,  and  the 
reason  given  for  their  allowance  is  that  the  one  cannot 
be  separated  from  the  other;  2.  In  actions  for  breach  of 
the  contract  of  marriage;  3.  In  cases  of  willful  wrong, 
especially  those  affecting  the  liberty,  character,  reputation, 
•  personal  security,  or  domestic  relations  of  the  injured 
party."     To  this  latter  class  belong  the  actions  of  malicioua 
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prosecution,  slander,  and  libel,  and  seduction,  and  they  con- 
tain an  element  of  malice.  Subject  to  the  possible  excep- 
tions contained  in  the  second  and  third  of  the  above  classes, 
it  is  not  believed  that  there  was  any  case,  certainly  no  well- 
considered  case,  prior  to  the  year  1881,  which  held  that 
mental  anguish  alone  constituted  a  sufficient  basis  for  the 
recovery  of  damages.  In  that  year,  however,  the  supreme 
court  of  Texas  in  So  Relle  v.  Western  Union  Tel.  Co.,  55  Tex. 
308,  40  Am.  Rep.  805,  decided  that  mental  suffering  alone, 
caused  by  failure  to  deliver  such  a  telegram  as  the  one  in  the 
present  case,  was  sufficient  basis  for  damages.  The  princi- 
ple of  this  case  has  been  followed  with  some  variations  by  the 
same  court  in  many  cases  since  that  decision,  and  its  reasoning 
has  been  substantially  adopted  by  the  courts  of  last  resort  in 
the  states  of  Indiana,  Kentucky,  Tennessee,  North  Carolina, 
and  Alabama,  in  cases  which  are  cited  in  the  briefs  of  coun- 
sel. On  the  other  hand,  the  doctrine  has  been  vigorously 
denied  by  the  highest  courts  in  the  states  of  Georgia,  Florida, 
Mississippi,  Missouri,  Kansas,  and  Dakota,  and  by  practi- 
cally the  unanimous  current  of  authority  in  the  federal 
courts.  All  of  these  cases  will  be  preserved  in  the  report  of 
this  case,  and  the  citations  need  not  be  repeated  here. 

The  question  is  substantially  a  new  one  in  this  state,  and 
we  are  at  liberty  to  adopt  that  rule  which  best  commends 
itself  to  reason  and  justice.  It  is  true  that  it  has  been  held 
by  this  court,  in  Walsh  v.  Chicago  etc.  Ry.  Co.}  42  Wis.  32, 
that  in  an  action  upon  a  breach  of  a  contract  of  carriage 
damages  were  not  recoverable  for  mere  mental  distress;  but, 
as  we  regard  this  action  as  being  in  the  nature  of  a  tort 
action  founded  upon  a  neglect  of  the  duty  which  the  tele- 
graph company  owed  to  the  plaintiff  to  deliver  the  telegram 
seasonably,  that  decision  is  not  controlling  in  this  case. 

10  The  reasoning  in  favor  of  the  recovery  of  such  dam- 
ages is,  in  brief,  that  a  wrong  has  been  committed  by  defend- 
ant which  has  resulted  in  injury  to  the  plaintiff  as  grievous  as 
any  bodily  injury  could  be,  and  that  the  plaintiff  should  have 
a  remedy  therefor.  On  the  other  hand,  the  argument  is  that 
such  a  doctrine  is  an  innovation  upon  long-established  and 
well-understood  principles  of  law;  that  the  difficulty  of  esti- 
mating the  proper  pecuniary  compensation  for  mental  distress 
is  so  great,  its  elements  so  vague,  shadowy,  and  easily  simu- 
lated, and  the  new  field  of  litigation  thus  opened  up  so  vast, 
that  the  courts  should  not  establish  such  a  rule. 
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Regarding,  as  we  do,  the  Texas  rule  as  a  clear  innovation 
upon  the  law  as  it  previously  existed,  we  shall  decline  to  fol- 
low it,  and  shall  adopt  the  other  view,  namely,  that  for  mental 
distress  alone,  in  such  a  case  as  the  present,  damages  are  not 
recoverable.  The  subject  has  been  so  fully  and  ably  dis- 
cussed in  opinions  very  recently  delivered  that  no  very  ex- 
tended discussion  will  be  attempted  here.  We  refer  specially 
to  the  opinions  in  Western  Union  Tel.  Co.  v.  Rogers,  68  Miss. 
748;  24  Am.  St.  Rep.  300;  Connell  v.  Western  Union  Tel.  Co., 
116  Mo.  34;  38  Am.  St.  Rep.  575;  Western  Union  Tel.  Co. 
v.  Wood,  57  Fed.  Rep.  471.  See,  also,  Judge  Lurton's  dis- 
senting opinion  in  Wadsworth  v.  Western  Union  Tel.  Co.,  86 
Tenn.  695;  6  Am.  St.  Rep.  864.  In  the  last-named  opinion 
the-  following  very  apt  remarks  are  made:  "  The  reason  why 
an  independent  action  for  such  damages  cannot  and  ought  not 
to  be  sustained  is  found  in  the  remoteness  of  such  damages, 
and  in  the  metaphysical  character  of  such  an  injury,  con- 
sidered apart  from  physical  pain.  Such  injuries  are  gener- 
ally more  sentimental  than  substantial.  Depending  largely 
on  physical  and  nervous  conditions,  the  suffering  of  one 
under  precisely  the  same  circumstances  would  be  no  test  of 
the  suffering  of  another.  Vague  and  shadowy,  there  is  no 
possible  standard  by  which  such  an  injury  can  be  justly 
compensated  or  even  approximately  measured.  Easily  simu- 
lated "  and  impossible  to  disprove,  it  falls  within  all  of  the 
objections  to  speculative  damages,  which  are  universally 
excluded  because  of  their  uncertain  character." 

Another  consideration  which  is,  perhaps,  of  equal  impor- 
tance, consists  in  the  great  field  for  litigation  which  would  be 
opened  by  the  logical  application  of  such  a  rule  of  damages. 
If  a  jury  must  measure  the  mental  suffering  occasioned  by 
the  failure  to  deliver  this  telegram,  must  they  not  also  meas- 
ure the  vexation  and  grief  arising  from  a  failure  to  receive 
an  invitation  to  a  ball  or  a  Thanksgiving  dinner?  Must  not 
the  mortification  and  chagrin  caused  by  the  public  use  of 
opprobrious  language  be  assuaged  by  money  damages?  Must 
not  every  wrongful  act  which  causes  pain  or  grief  or  vexation 
to  another  be  measured  in  dollars  and  cents?  Surely,  a  court 
should  be  slow  to  open  so  vast  a  field  as  this  without  cogent 
and  overpowering  reasons.  For  ourselves  we  see  no  such 
reasons.  We  adopt  the  language  of  Gantt,  P.  J.,  in  Connell 
v.  Western  Union  Tel.  Co.,  116  Mo.  34,  38  Am.  St.  Rep.  575: 
"  We  prefer  to  travel  yet  awhile  super  antiquas  via*.    If,  in 
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the  evolution  of  society  and  the  law,  this  innovation  should 
be  deemed  necessary,  the  legislature  can  be  safely  trusted  to 
introduce  it,  with  those  limitations  and  safeguards  which 
will  be  absolutely  necessary,  judging  from  the  variety  of 
cases  that  have  sprung  up  since  the  promulgation  of  the 
Texas  case." 

It  was  argued  that  under  chapter  171  of  the  laws  of  1885 
(Sanborn  and  Berryman's  Annotated  Statutes,  sec.  1770  6), 
damages  for  injuries  to  feelings  alone  might  be  recovered. 
This  law  provides  that  telegraph  companies  shall  be  liable 
for  all  damages  occasioned  by  failure  or  negligence  of  their 
operators,  servants,  or  employees  in  receiving,  copying,  trans- 
mitting, or  delivering  dispatches  or  messages.  We  cannot 
regard  this  statute  as  creating,  or  intended  to  create,  in  any 
way  new  elements  of  damage.  Whether  its  purpose  was  to 
obviate  the  difficulties  which  were  held  fatal  to  a  recovery 
in  the  case  of  ia  Candee  v.  Western  Union  Tel.  Co.,  34  Wis. 
471,  17  Am.  Rep.  452,  or  to  effect  some  other  object,  is  not 
a  question  which  now  arises;  but  it  seems  clear  to  us  that 
had  a  radical  change  in  the  law  relating  to  the  kinds  of  suf- 
fering which  should  furnish  a  ground  for  damages  been  con- 
templated, the  act  would  have  expressed  that  intention  in 
some  unmistakable  way.  We  see  nothing  in  the  law  to  indi- 
cate such  intention. 

Finally,  it  is  said  that  verdicts  for  injuries  to  the  feelings 
alone  have  been  sustained  in  this  court,  and  the  following 
cases  are  cited:  Wightman  v.  Chicago  etc.  Ry.  Co.,  73  Wis. 
169;  9  Am.  St.  Rep.  778;  Craker  v.  Chicago  etc.  Ry.  Co.,  36 
Wis.  657;  17  Am.  Rep.  504;  Draper  v.  Baker,  61  Wis.  450; 
50  Am.  Rep.  143.  Without  reviewing  these  cases  in  detail, 
it  is  sufficient  to  say  that  there  was  in  all  of  them  the  element 
of  injury  or  discomfort  to  the  person,  resulting  either  from 
actual  or  threatened  force,  and  they  cannot  be  relied  upon  as 
precedents  for  the  allowance  of  damages  for  mental  sufferings 
alone. 

It  follows  from  these  views  that  the  instruction  excepted 
to  was  erroneous. 

By  the  Court.  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

CA880DAY,  J.  I  fully  concur  in  all  that  is  said  by  my 
brother  Winslow  in  this  case,  except  as  to  the  effect  to  be 
given  to  chapter  171  of  the  laws  of  1885,  Sanborn  and  Berry- 
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man's  Annotated  Statutes,  section  1770  &.  That  statute  in 
express  terms  makes  telegraph  companies  "liable  for  all 
damages  occasioned  by  failure  or  negligence  of  their  opera- 
tors, servants,  or  employees  in  receiving,  copying,  transmit- 
ting, or  delivering  dispatches  or  messages."  It  was  manifestly 
intended  to  make  such  companies  liable  for  a  class  of  dam- 
ages not  recoverable  against  other  corporations  or  individuals. 
If  the  statute  gives  no  right  of  action  for  any  damages  except 
such  as  were  recoverable  at  common  law,  then  its  enactment 
was  an  idle  ceremony.  This  court,  by  a  long  line  of  deci- 
sions, has  13  held  that,  in  a  proper  case  sounding  in  tort, 
compensatory  damages  may  include  not  merely  pecuniary 
loss  or  physical  injury,  but  also  mental  suffering:  Craker  v. 
Chicago  etc.  Ry.  Co.,  36  Wis.  657;  17  Am.  Rep.  504;  Brown  v. 
Chicago  etc.  Ry.  Co.,  54  Wis.  342;  41  Am.  Rep.  41;  Wightman 
v.  Chicago  etc.  Ry.  Co.,  IB  Wis.  169;  9  Am.  St.  Rep.  778; 
Grace  v.  Dempsey,  75  Wis.  313.  These  are  only  a  few  of 
many  cases  that  might  be  cited.  In  Cutts  v.  Western  Union 
Tel.  Co.,  71  Wis.  46,  it  was  held  that,  under  this  statute,  all 
damages  resulting  directly  from  such  negligence  in  trans- 
mitting messages  were  recoverable.  Unless  the  words  "all 
damages"  in  the  act  include  such  damage  from  mental  suf- 
fering as  was  recoverable  before  the  statute  when  accompanied 
by  physical  injury  or  pecuniary  loss,  then  they  are  without 
meaning.  "All  damages"  is  the  most  comprehensive  expres- 
sion that  could  be  used.  The  addition  of  any  enumeration 
would  only  weaken  the  language  employed.  "  It  is  a  univer- 
sal rule  of  construction,  founded  in  the  clearest  reason,"  said 
Black,  C.  J.,  "  that  general  words  in  any  instrument  or  stat- 
ute are  strengthened  by  exceptions  and  weakened  by  enumera- 
tion": Sharple88  v.  Philadelphia,  21  Pa.  St.  161;  59  Am.  Dec. 
759;   Webster  v.  Morris,  66  Wis.  395;  57  Am.  Rep.  278. 

Such  negligence  of  a  telegraph  company  is  unlike  ordinary 
negligence.  It  may  be  similar  to  negligence  in  transmitting 
letters  by  mail.  A  telegram  may  occasionally  produce 
pecuniary  loss,  but  it  is  difficult  to  perceive  how  it  can  pro- 
duce physical  injury.  This  may  be  why  the  statute  is  con- 
fined to  the  owners  of  telegraphs.  It  may  be  difficult  to 
measure  damages  resulting  from  mental  suffering  alone,  but 
it  is  no  more  so  than  when  accompanied  by  physical  injury 
or  pecuniary  loss;  and  all  agree  that,  when  so  accompanied, 
it  is  recoverable. 

The  judicial  mind  may  be  reluctant  to  depart  from  the 
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established  rules  of  the  common  law,  but  the  legislative  man. 
date  is  nevertheless  imperative.  "It  is  the  duty  of  all  14 
courts,"  said  Tindal,  C.  J.,  M  to  confine  themselves  to  the  words 
of  the  legislature,  nothing  adding  thereto,  nothing  diminish- 
ing": Everett  v.  Wells,  2  Scott  N.  R.  531;  Hanson  v.  Eich- 
staedt,  69  Wis.  538,  and  cases  there  cited. 

For  these  reasons  I  most  respectfully  dissent  from  the  con- 
clusions reached  by  my  brethren. 

Telegraph  Companies  —  Damages  —  Mental  Anguish. —  A  telegraph 
company  is  not  liable  for  mental  suffering  and  pain  resulting  from  its  neg- 
lect to  transmit  a  message  promptly:  Connellv.  Western  Union  TeL  Co.,  116 
Mo.  34;  38  Am.  St.  Rep.  575,  and  note;  Western  Union  TeL  Co.  v.  Carter, 
85  Tex.  5S0;  34  Am.  St.  Rep.  826,  and  note,  with  the  cases  collected. 

Damages  for  Mental.  Suffering. — Mental  suffering,  unconnected  with 
physical  injury,  is  not  sufficient  to  sustain  an  action  for  damages  for  breach 
of  a  contract:  Connell  v.  Western  Union  Tel.  Co.,  116  Mo.  34;  38  Am.  St. 
Rep.  575,  and  note. 

Damages  por  Mental  Anguish  caused  by  the  death  of  a  relative  through 
the  negligence  of  the  defendant  cannot  be  recovered:  Morgan  v.  Southern 
Pac.  Co.,  95  Cal.  510;  29  Am.  St.  Rep.  143,  and  note. 

Damages  for  Mental  Anguish  in  a  libel  case  is  not  recoverable  when 
the  libel  is  not  actionable  per  se:  Hirshfield  v.  Fort  Worth  Nat.  Bank,  83 
Tex.  452;  29  Am.  St.  Rep.  660,  and  note;  but  see  Cahill  ▼.  Murphy,  94  Cal. 
29;  28  Am.  St.  Rep.  88,  and  note.  The  question  of  the  allowance  of  dam* 
ages  for  mental  anguish  in  the  various  classes  of  cases  will  be  found 
thoroughly  discussed  in  the  notes  to  Etoing  v.  Pittsburgh  etc.  Ry.  Co.,  30 
Am.  St  Rep.  711,  712;  Westei-n  Union  TeL  Co.  v.  Rogers,  24  Am.  St.  Rep. 
308,  and  the  extended  note  to  West  v.  Western  Union  TeL  Co.,  7  Am.  St. 
Rep.  534, 
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Municipal  Corporations  —  Electric  Wires. — Municipal  corporations 
have  authority  to  make  all  reasonable  regulations  for  the  location  and 
use  of  electric  wires  in  the  streets,  and  to  require  all  reasonable 
safeguards  to  secure  the  safety  and  convenience  of  the  publio  in  the 
lawful  use  of  the  street  and  the  transaction  of  business. 

Municipal  Corporations — Validity  op  Ordinance.— An  ordinance  to 
regulate  the  stringing  of  wires  in  a  city,  and  which  provides  that 
"  whenever  it  shall  be  necessary  to  cross  the  line  of  any  existing  elec- 
tric light,  electric  power,  telegraph,  or  telephone  line  or  lines  .... 
the  person  or  company  making  such  crossing  shall  supply  all  necessary 
safeguards  for  the  same,"  is  reasonable,  and  is  clearly  sustained  under 
the  police  power  of  the  city.  Nor  is  such  ordinance  retroactive  in  any 
sense  because  it  requires  safeguards  for  crossings  whioh  existed  at  the 
time  of  its  passage. 
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Mandamus — Telephone  Company. — Writ  of  mandamus  will  issue  in  t> 
proper  case,  on  relation  of  a  telephone  company,  to  compel  a  street 
railway  company  to  place  guard  wires  above  its  trolley  wires  at  crossings 
of  the  latter  with  the  telephone  wires,  as  required  by  the  provisions  of 
a  city  ordinance  regulating  the  stringing  of  wires  in  the  city. 

Mandamus  to  compel  the  placing  by  the  defendant  of  a 
guard  wire  above  its  trolley  wires  at  certain  points  in  the  city 
of  Janesville.  An  ordinance  of  said  city  provides  as  follows: 
"Whenever  it  shall  be  necessary  to  cross  the  line  of  any 
existing  electric  light,  electric  power,  telegraph,  or  telephone 
line  or  lines,  or  any  wires  used  for  the  purpose  of  transmit- 
ting electric  energy,  it  shall  be  at  a  distance  of  not  less  than 
three  feet  therefrom;  and  the  person  or  company  making 
such  crossing  shall  supply  all  necessary  safeguards  for  the 
same,  except  that  wherever  the  wires  of  any  telegraph,  tele- 
phone, or  fire  alarm  or  police  system  shall  cross  the  wires  of 
any  electric  light  or  power  system,  or  such  wires  used  for  the 
transmission  of  electric  energy,  shall  provide  all  necessary 
safeguards  at  such  crossings."  A  penalty  is  also  provided  for 
any  violation  of  the  conditions  of  this  ordinance.  Other 
facts  appear  in  the  opinion. 

Miller,  Noyes,  and  Miller,  and  Fethers,  JeffrUt  and  Fifield, 
for  the  appellant. 

Jackson  and  Jackson,  for  the  respondent. 

78  Orton,  C.  J.  This  is  an  appeal  from  an  order  of  the 
circuit  court  sustaining  the  demurrer  of  the  respondent  to 
74  the  relation  of  the  appellant,  and  quashing  the  alternative 
writ  of  mandamus.  The  material  facts  set  out  in  the  rela- 
tion are  briefly  as  follows: 

The  relator,  the  telephone  company,  obtained  its  right 
from  the  state  to  do  business  in  the  city  of  Janesville,  and 
to  erect  and  maintain  poles,  cross-arms,  and  wires  over  and 
through  the  streets,  ways,  and  alleys  of  said  city,  and  operated 
telephone  wires  and  erected  poles  in  the  streets,  ways,  and 
alleys,  with  the  permission,  consent,  and  approval  of  said  city, 
from  1879  until  the  present  time,  at  a  great  expense,  and  has 
now  one  hundred  and  fifty-one  telephones  in  said  city  and 
suburbs.  The  main  trunk  lines  of  the  poles  and  wires 
have  been,  and  are  now,  maintained  upon  East,  Main,  and 
Milwaukee  streets.  All  the  rights,  right  of  way,  and  ease- 
ments that  it  had  previously  enjoyed  as  a  telephone  com- 
pany were  confirmed  by  an  ordinance  of  said  city,  dated 
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October  10,  1892,  a  copy  of  which  is  attached  hereto  and 
marked  "Exhibit  1,"  and  the  company  has  since  exercised 
and  enjoyed  the  same,  and  all  the  said  lines  and  poles  have 
been  where  they  are  now  for  years,  with  a  few  exceptions, 
and  where  they  should  be.  The  relator  has  complied  with 
the  statutes  of  the  state,  and  paid  its  license  fee,  and  has  a 
license  to  do  business  as  a  telephone  company.  The  de- 
fendant is  a  corporation  by  the  laws  of  the  state,  and  ob- 
tained its  rights  to  operate  a  6treet  railway  in  said  city  by 
horse-power  by  ordinances  of  said  city,  dated  October  S 
and  November  25,  1885,  and  operated  the  same  on  the  same 
streets  upon  which  the  relator  had  its  poles  and  wires, 
among  others  East,  Main,  and  Milwaukee  streets.  By  an 
ordinance  of  the  city,  dated  December  15,  1891,  the  for- 
mer ordinances  were  so  amended  as  to  give  the  defendant 
the  right  to  use  "  electrical  power"  in  operating  its  street 
railway,  and  on  a  single  or  double  track,  with  all  necessary 
curves,  turnouts,  switches,  poles,  brackets,  and  wires.  The 
defendant  has  erected  its  poles,  wires,  and  overhead  wires, 
7*  over  and  above  the  streets  already  occupied  by  the  relator 
in  the  manner  aforesaid,  and,  among  others,  East,  Main,  and 
Milwaukee  streets  in  said  city.  The  defendant  company  is 
compelled  to  use  very  strong  conductors  of  electricity  to  run 
its  cars,  and  it  uses  main  and  trolley  wires,  which  are  not 
insulated,  while  the  wires  of  the  relator  are  insulated,  and, 
though  good  and  sufficient,  can  only  use  feeble  and  delicate 
currents  of  electricity  in  telephoning.  The  currents  used  by 
the  defendant  are  exceedingly  dangerous  to  property  and 
persons,  by  setting  tire  to  buildings,  and  by  injuring  persons 
coming  in  contact  therewith.  The  poles  of  the  relator  are 
liable  to  break,  and  the  wires  to  break  and  fall,  by  the  force 
of  storms,  and  this  cannot  be  prevented;  and,  when  the  wires 
do  fall,  they  make  direct  crosses  with  the  wires  of  the  defend- 
ant, and  the  high-tension  currents  of  electricity  used  by  the 
defendant  pass  in  the  wires  of  the  relator,  and  destroy  its 
instruments  and  other  property,  and  endanger  the  health  of 
its  employees  and  others,  and  are  liable  to  set  fires  in  the 
city.  If  the  defendant  had  constructed  its  railway  system 
properly  it  would  have  placed  u  guard  wires"  at  not  less 
than  four  feet  above  its  trolley  wires,  and  in  that  manner 
prevented  such  serious  consequences  by  restraining  and  carry- 
ing off  the  high-tension  currents  safely.  Such  guard  wires, 
so  placed  and  maintained,  are  the  approved  method  of  avoid- 
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*ng  or  preventing  the  threatened  mischief.  The  defendant  is 
required  to  apply  such  safeguards  by  an  ordinance  of  the 
city,  dated  October  10,  1892.  The  relator  has  complied  with 
said  ordinance,  and  the  defendant  has  failed  to  do  so.  This 
is  the  substance  of  the  relation. 

We  are  of  the  opinion  that  the  facts  set  out  in  the  relation 
are  sufficient  to  entitle  the  relator  company  to  the  remedy 
asked  for:  1.  The  telephone  company  occupied  the  streets  of 
the  city  with  its  poles  and  wires,  and  was  in  the  safe  and 
successful  prosecution  of  its  business,  under  7e  the  authority 
of  law,  and  "  by  the  permission,  consent,  and  approval  "  of  the 
city  of  Janesville;  2.  The  defendant  company  afterwards  sets 
its  poles  and  extends  its  wires  along  the  same  streets,  so  that 
its  lines  frequently  cross  the  lines  of  the  relator,  and  in  such 
near  contact  as  to  endanger  the  persons  in  its  employment 
and  its  property,  and  threaten  the  destruction  of  its  business. 
Has  the  defendant  the  right  to  do  this,  if  it  is  in  its  power  to 
prevent  the  threatened  mischief?  By  the  common  maxim 
that  one  person  has  no  right  to  use  his  own  to  the  injury  of 
another,  and  by  the  common  principles  of  elementary  law,  it 
would  seem  that  it  had  not.  The  defendant  has  intruded 
upon  the  established  business  of  the  relator  in  such  way  as 
to  endanger  it  and  the  persons  engaged  in  it,  when,  by  the 
adoption  of  such  a  simple  safeguard  and  the  only  practica- 
ble one,  such  danger  can  be  avoided  and  the  business  of  both 
subsist  together.  Ought  not  the  defendant  to  be  compelled  to 
adopt  such  safeguard?  These  facts  are  admitted  by  the 
demurrer.  The  learned  counsel  of  the  respondent  insists  that 
the  relator  had  not  such  priority  of  its  business  by  any  right. 
It  is  averred  in  the  relation  that  it  was  established  according 
to  law,  and  prosecuted  "by  the  permission,  consent,  and 
approval"  of  the  city.  That  would  clearly  give  the  relator  a 
right,  and  that  right  and  its  enjoyment  were  prior  to  any 
right  of  the  defendant.  The  relator's  wires  are  up  in  the 
streets,  bearing  sufficient  electrical  power  to  make  telephonic 
communications,  and  the  defendant  crosses  them  in  many 
places  with  its  wires,  bearing  electrical  power  sufficient  to 
propel  the  cars  upon  its  street  railway,  and  the  first  storm 
that  comes  may  blow  down  the  poles  and  wires  of  the  rela- 
tor, and  its  wires  come  in  contact  with  the  wires  of  the 
defendant,  where  they  cross  each  other,  and  become  charged 
with  its  dangerous  currents  of  electricity,  set  fire  to  the  build- 
ings in  which  the  telephone  instruments  are  used,  and  injure 
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other  property  TT  and  the  persons  employed  in  the  "Ex- 
change "  and  other  places,  so  as  to  endanger  or  destroy  the 
business  of  the  relator.  Ought  not  the  defendant  to  be  com- 
pelled to  adopt  the  above  safeguards  to  prevent  this  threat- 
ened mischief,  or  to  withdraw  its  lines  from  the  vicinity  of 
the  relator's  wires?  The  company  that  caused  the  mischief 
ought  to  repair  it. 

Section  7  of  the  ordinance  of  the  city,  dated  October  10, 1892, 
imposes  this  duty  upon  the  company  using  this  "electrical 
power  system "  in  all  cases,  and  requires  it  to  apply  such 
safeguards  under  a  penalty.  But  much  more  is  it  the  duty 
of  6uch  company  when  it  is  an  intruder  upon  the  already 
established  business  of  another  company.  The  electric  force 
is  the  most  powerful  and  dangerous  agency  of  nature,  and, 
even  when  restrained  or  controlled  by  the  most  perfect 
machinery  and  appliances,  its  high-tension  currents  are 
extremely  dangerous  in  many  directions.  If  a  municipal 
corporation  has  not  the  inherent  provisional  or  police  power 
to  pass  ordinances  to  regulate  or  restrain  the  use  of  such  a 
dangerous  agency  within  the  corporate  limits,  it  certainly 
cannot  have  such  power  for  any  purpose. 

It  is  claimed  that  said  ordinance  has  only  future  operation 
or  effect.  In  application  to  the  case,  section  7  of  said  ordi- 
nance provided:  "Whenever  it  shall  be  necessary  to  cross 
....  telephone  line  or  lines  or  any  wires  used,"  etc.  Has  it 
not  been  necessary  for  the  defendant  company  to  cross  these 
telephone  lines  or  wires  of  the  relator  since  the  passage  of  the 
ordinance,  and  is  it  not  now  necessary  to  do  so?  Then  the 
ordinance,  by  its  terms,  is  applicable  to  this  case.  The  ordi- 
nance is  made  to  regulate  existing  things,  and  things  which 
continue  to  exist,  as  the  wires  of  the  defendant  cross  the 
wires  of  the  relator.  Whenever,  at  any  time,  wires  so  cross, 
this  safeguard  must  be  applied.  The  ordinance  has  a  present 
and  future  effect.  It  is  said  these  wires  crossed  before  the 
ordinance  was  passed.  That  is  7H  true,  and  they  have  con- 
tinued to  cross  ever  since,  in  violation  of  the  ordinance.  The 
ordinance  does  not  prohibit  the  crossing  of  such  wires.  It 
provides  the  remedy  for  it  as  an  existing  evil,  and  requires 
safeguards  to  be  so  placed  as  to  avoid  the  danger  to  persons 
and  property.     It  is  not  retroactive  in  any  sense. 

1.  The  ordinance  is  reasonable,  because  it  requires  that  to 
be  done  which  in  law  and  good  conscience  the  defendant 
ought  to  do  for  the  protection  of  the  relator,  whose  established 
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business  it  has  endangered  and  disturbed;  2.  It  is  clearly 
sustained  under  the  police  power  of  the  city.  "The  test  is 
whether  it  is  designed  and  tends  to  protect  some  public  or 
private  right  from  the  injurious  act  of  the  company;  as  when 
it  prohibits  the  running  of  the  cars  of  one  company  on  any 
street  so  near  the  depot  of  another  railroad  as  to  interfere 
with  safe  and  convenient  access  to  the  latter  road  ":  Tiede- 
raan's  Limitation  of  Police  Power,  597-599.  The  statute  of 
New  York,  requiring  telegraph,  telephone,  and  electric  wires 
to  be  placed  underground  in  streets  in  certain  cities  (Laws 
1885,  c.  499),  was  upheld  in  People  v.  Squire,  107  N.  Y.  593; 
1  Am.  St.  Rep.  893;  Western  Union  Tel.  Co.  v.  Mayor  of  New 
York,  38  Fed.  Rep.  552.  The  right  and  authority  in  a  city 
"to  regulate,  control,  and  prohibit  the  location,  laying,  use, 
and  management  of  telegraph,  telephone,  and  electric  light 
and  power  'wires  and  poles,'  ....  in  order  to  guard  and 
secure  the  public  safety  and  convenience,"  is  upheld  in  Wis- 
consin Tel.  Co.  v.  Oshkosh,  62  Wis.  32.  Ordinance  to  regulate 
street  railways  is  upheld  in  State  v.  Madison  St.  Ry.  Co.,  72 
Wis.  612,  and  in  State  v.  Hilbert,  72  Wis.  184.  Cities  can  reg- 
ulate the  placing  of  electric  wires  in  the  streets:  Keasbey  on 
Electric  Wires,  38;  Van  Hook  v.  Selma,  70  Ala.  361;  45  Am. 
Rep.  85;  Mutual  Union  Tel.  Co.  v.  Chicago,  16  Fed.  Rep.  309; 
State  v.  East  Orange,  42  N.  J.  L.  127;  Western  Union  Tel.  Co. 
v.  Philadelphia  (Pa.  Sup.,  Jan.  23,  1888),  12  Atl.  Rep.  144; 
American  79  Union  Tel.  Co.  v.  Harrison,  31  N.  J.  Eq.  627; 
Toledo  etc.  R.  R.  Co.  v.  Jacksonville,  67  111.  37;  16  Am.  Rep. 
611;  Sioux  City  St.  Ry.  Co.  v.  Sioux  City,  138  U.  S.  98.  There 
can  be  no  question  at  this  late  day  but  that  our  municipal 
corporations  may  make  all  reasonable  regulations  for  the 
location  and  use  of  electric  wires  in  the  street,  and  require  all 
reasonable  safeguards  for  the  same.  The  question  is  virtually 
so  settled  in  this  state  by  our  own  decisions. 

The  relator  is  entitled  to  sue  out  the  writ  of  mandamus  to 
compel  the  defendant  to  properly  place  such  guard  wires  as 
the  proper  safeguard  in  such  a  case  to  protect  its  rights  and 
safety.  The  relator  is  especially  interested  in  the  defend- 
ant's performance  of  this  public  duty.  It  is  admitted  to  bo 
true  that  such  guard  wires  so  placed  are  the  very  best  and 
most  approved  method  of  safeguard  in  such  case.  This,  then, 
is  a  clear  legal  right  to  be  enforced  by  mandamus:  Marbury- 
v.  Madison,  1  Cranch,  137;  Union  Pac.  R.  R.  Co.  v.  Hall,  91 
U.  S.  343;  People  v.  Chicago  etc.  R.  R.  Co.t  130  111.   175. 
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There  is  no  adequate  remedy  in  such  'a  case,  except  by  the 
writ  of  mandamus,  to  compel  the  respondent  company  to  do 
what  it  is  clearly  right  for  it  to  do,  and  that  the  relator  has 
the  right  to  compel  it  to  do.  The  penalty  enforced  would  not 
cure  the  mischief:  Rex  v.  Barker,  3  Burr.  1266;  Scott  and 
Jarnigin  on  Telegraphs,  sec.  78;  High  on  Extraordinary  Legal 
Remedies,  sec.  320;  People  v.  Boston  etc.  R.  R.  Co.,  70  N.  Y. 
569;  Haines  v.  People,  19  111.  App.  354;  People  v.  Chicago  etc. 
R.  R.  Co.,  67  111.  118;  Ohio  etc.  Ry.  Co.  v.  People,  121  111.  483; 
Indianapolis  etc.  Ry.  Co.  v.  State,  37  Ind.  489;  State  v.  Demaree, 
80  Ind.  519;  Uniontown  v.  Commonwealth,  34  Pa.  St.  293;  Howe 
v.  Commissioners,  47  Pa.  St.  361;  Queen  v.  Trustees  Luton 
Roads,  1  Ad.  &  E.,  N.  S.,  860;  Cambridge  v.  Charleston  etc. 
R.  R.  Co.,  7  Met.  70;  Railroad  Commrs.  v.  Portland  etc.  R.  R. 
Co.,  63  Me.  269;  18  Am.  Rep.  208;  State  v.  North  Eastern 
R.  R.  Co.,  9  Rich.  247;  67  Am.  Dec.  551;  State  v.  Hartford 
etc.  R.  R.  Co.,  29  Conn.  538;  State  8°  v.  Wilson,  17  Wis.  687; 
State  v.  Richier,  37  Wis.  275;  State  v.  Wood  Co.,  41  Wis.  28; 
State  v.  Chicago  etc.  R.  R.  Co.,  79  Wis.  259;  Overseers  of  Porter 
Tp.  v.  Overseers  of  Jersey  Shore,  82  Pa.  St.  275. 

It  is  said  that  no  such  damages  have  yet  accrued.  The 
relation  very  clearly  shows  that  such  damage  is  imminent 
and  threatening,  and  the  danger  is  all  the  time  present. 
This  might  be  sufficient  ground  for  an  injunction  to  restrain 
the  defendant  from  crossing  the  wires  of  the  relator  with  its 
wires — a  much  more  violent  remedy.  The  relator  does  not 
seek  to  prohibit  such  crosses,  but  only  to  make  them  safe. 
The  relator  is  conducting  its  telephone  business  under  con- 
stant fear  and  apprehension.  Must  it  wait  until  the  full 
extent  of  the  apprehended  consequences  have  been  realized? 
The  remedy  sought  is  clearly  the  proper  one.  The  demurrer 
of  the  respondent  to  the  relation,  and  the  motion  to  quash  the 
writ,  should  have  been  overruled. 

By  the  Court.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded,  with  direction  to  overrule  the  de- 
murrer and  the  motion  to  quash  the  writ,  and  for  further  pro- 
ceedings according  to  law.     ___ 

Municipal  Corporations— IUoulatiow  or  Ust  or  Strkkts.— The  grant 
of  a  right  to  use  public  atreeta  to  maintain  and  operate  telegraph  linea  ia 
aubject  to  the  control  and  regulation  of  the  legislature.  Such  grant  doea 
oot  abdicate  it»  power  over  the  public  streeta,  nor  in  any  way  curtail  ita 
police  power  to  be  exercised  for  the  general  good:  American  etc  TeL  Co.  T. 
Hut,  125  N.  Y.  641;  21  Am.  St  Rep.  764,  and  not*.     8m  extended  notes  to 
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Julia  Building  Assn.  v.  Bell  TelepJione  Co.,  57  Am.  Rep.  409,  and  especially  to 
Central  etc.  Tel  Co.  v.  Falley,  10  Am.  St.  Rep.  131. 

Streets. — Conflicting  Rights  of  Telegraph  and  Electric  Cah  Com- 
fames  IN:  See  Hudson  River  Telph.  Co.  ▼.  Watervliet  etc  Ry.  Co.,  135 
N.  Y.  393;  31  Am.  St.  Rep.  838.  and  note,  and  Cincinnati  etc  Ry.  Co.  r. 
Telegraph  Assn.,  48  Ohio  St.  390;  29  Am.  St.  Rep.  559,  and  note. 


Albrecht  v.  Milwaukee  and  Superior  Ry.  Co. 

[87  Wisconsin,  105.] 

Mistake — Writing  Signed  Without  Reading.— One  who  has  signed  a 
written  instrument,  without  being  induced  thereto  through  any  fraud 
or  deception,  cannot  avoid  its  effect  on  the  ground  that  at  the  time  ha 
signed  the  paper  he  did  not  read  it  or  know  its  contents.  And  the  fact 
that  the  party  could  not  read  English  or  understand  the  contents  of  the 
paper  signed  is  no  excuse. 

Release— Burden  of  Proof. — One  who  signs  a  written  release  in  ignorance 
of  its  contents  is  presumptively  guilty  of  gross  negligence,  and  the  bur* 
den  of  proof  rests  upon  him  to  rebut  the  presumption. 

Pleading— Evidence. — The  Wisconsin  statute,  Sanborn  and  Berryman'a 
Annotated  Statutes,  section  1816  a,  gives  a  right  of  action  against  a  rail, 
road  company  for  injuries  sustained  by  one  employee  through  the  negli- 
gence of  a  co-employee.  And  the  rules  of  pleading  require  that  the 
allegations  of  a  complaint  in  an  action  under  this  statute  shall  show 
clearly  the  relation  between  the  negligent  party  and  the  company  relied 
on,  and  the  proofs  must  be  confined  to  the  allegations  made. 

Action  to  recover  damages  for  injuries  sustained  by  the 
plaintiff,  who  was  an  employee  of  the  defendant,  as  brake- 
man.  The  injuries  were  sustained  in  consequence  of  a  col- 
lision caused,  as  alleged  in  the  complaint,  by  the  negligence 
of  one  of  the  defendant's  engineers  in  charge  of  a  switch 
engine.  The  complaint  made  no  other  charge  of  negligence 
against  any  employee  of  the  defendant,  but  an  effort  was 
made  on  the  part  of  the  plaintiff  at  the  time  to  show  that  his 
injuries  were  caused  by  the  negligence  of  one  Hickson  as 
yardmaster.  The  answer  of  the  defendant  denied  the  charge 
of  negligence,  and,  as  a  separate  defense,  alleged  the  execu- 
tion and  delivery  by  the  plaintiff,  for  a  valuable  consideration, 
two  hundred  and  twenty-five  dollars,  of  a  release  under  seal, 
whereby  he  discharged  the  defendant  from  all  liability  on 
account  of  his  said  injuries,  and  the  said  release  was  given  in 
evidence  by  the  defendant  at  the  trial.  As  regards  such 
release  the  plaintiff  testified  in  substance,  that  at  the  time  of 
signing  the  paper  he  did  not  read  it;  that  he  could  not  read, 
and  did  not  know  whether  the  paper  was  read  to  him  or  not; 
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also  that  he  was  a  German,  and  did  not  understand  the  con- 
tents of  the  paper,  and  did  not  know  that  it  released  the 
defendant  from  obligation  to  pay  him  for  his  injuries,  and  if 
he  had  so  known  he  would  not  have  signed  it.  Witnesses  on 
behalf  of  the  defendant  testified  that  the  release  was  read  to 
the  plaintiff  slowly,  and  that  he  made  no  complaint  to  the 
effect  that  he  did  not  understand  the  paper.  The  court 
instructed  the  jury  in  substance  that  if  the  plaintiff  knew^ 
when  signing  the  paper,  that  it  was  a  settlement  of  the  caset 
then  the  paper  is  binding  on  him;  but  if  he  did  not  under- 
stand that  he  was  settling  this  claim  for  damages  in  full,  but 
signed  the  paper  for  some  other  reason,  the  answer  should  be 
accordingly.  The  plaintiff  had  a  verdict  for  three  thousand 
dollars,  from  which  he  agreed  to  remit  the  two  hundred  and 
twenty-five  dollars  paid  to  him  by  the  defendant.  Judgmeat 
was  then  entered  against  the  defendant  for  two  thousand 
seven  hundred  and  seventy-five  dollars,  and  costs,  and  the- 
defendant  appealed. 

Winkler,  Flanders,  Smith,  Bottum,  and  Vila8t  and  W.  K.  Qib~ 
son,  for  the  appellant. 

D.  H.  Sumner  and  T.  E.  Ryan,  for  the  respondent. 

io»  pINNEY,  J.  1.  The  release  given  in  evidence,  upon  its- 
face,  is  plainly  a  bar  to  the  cause  of  action  set  out  in  the 
plaintiff's  complaint.  The  instructions  of  the  circuit  court 
in  respect  to  the  effect  and  binding  force  of  the  release  are,  in 
substance,  that  while  the  fac.t  that  the  plaintiff  executed  it 
raises  a  presumption  that  he  knew  its  contents,  and  that  it 
was  a  full  settlement  and  discharge  of  the  defendant  from  the 
claim  in  suit,  yet  the  plaintiff  might  avoid  its  effect  by  merely 
showing  that  at  the  time  he  signed  it  he  did  not  know  its  con- 
tents or  effect.  Written  instruments,  regularly  executed  and 
delivered,  cannot  be  thus  dealt  with  and  avoided,  or  their 
operation  defeated.  There  is  no  pretense  that  the  plaintiff 
was  induced  to  sign  the  release  through  fraud  or  niisrepre- 
.  -ntation,  or  that  any  deception  was  practiced  by  misreading 
it  to  him.  His  inability  to  read  English  or  understand  the 
contents  of  the  paper  is  no  excuse.  This  was  his  own  negli- 
gence, lie  could  and  should  have  sought  the  assistance  of 
some  one  capable  of  properly  informing  him:  Fuller  v.  Madi- 
son Mut.  Ins.  Co.,  36  Wis.  603;  Sanger  v.  Dun,  47  Wis.  615; 
32  Am  Rep.  7S9.  It  cannot  be  tolerated  that  a  man  shall 
execute  a  written  instrument,  and,  when  called  upon  to  abide 
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by  its  terms,  say  merely  that  he  did  not  read  it  or  know 
what  it  contained:  Upton  v.  Tribilcock,  91 U.  S.  50.  The  case, 
as  put  to  the  jury,  goes  upon  the  assumption  that  the  plaintiff 
might  even  avoid  the  release  though  his  execution  of  it  was 
attributable  to  his  own  gross  negligence.  In  the  case  of 
Sheanon  v.  "°  Pacific  Mut.  L.  Ins.  Co.,  83  Wis.  527,  528,  the 
cases  in  this  state  on  the  question  here  involved  were  con- 
sidered, and  it  was  there  held  that,  if  the  instrument  was 
signed  through  the  excusable  mistake  or  negligence  of  the 
party,  he  is  not  bound  by  it,  and  that  the  burden  of  proof  is 
on  him  to  rebut  the  presumption  of  gross  negligence.  If 
grossly  negligent,  manifestly  he  would  be  bound  by  it;  but 
the  presumption  is  not  a  conclusive  one.  This  is  no  doubt 
the  true  rule,  in  the  absence  of  proof  to  show  that  the  party 
had  been  deceived,  misled,  or  overreached.  Under  the  instruc- 
tions given,  the  plaintiff  was  allowed,  without  showing  any 
excuse  whatever  for  his  gross  negligence,  to  avoid  the  release 
on  the  ground,  simply,  that  at  the  time  he  signed  the  paper 
he  did  not  know  its  contents  and  effect. 

2.  The  right  of  the  plaintiff  to  recover  depended  entirely 
on  bringing  his  case  within  the  statute:  Sanborn's  and  Berry- 
man's  Annotated  Statutes,  sec.  1816  a,  making  a  railroad  com- 
pany liable  "  for  damages  sustained  by  an  employee  thereof 
within  this  state  without  contributing  negligence  on  his  part, 
when  such  damage  is  caused  by  the  negligence  of  any  train- 
dispatcher,  telegraph  operator,  superintendent,  yardmaster, 
conductor,  or  engineer,  or  of  any  other  employee  who  has 
charge  or  control  of  any  stationary  signal,  target  point,  block, 
or  switch."  He  was  without  remedy  at  common  law,  in  this 
case,  for  the  consequences  of  the  negligence  of  his  fellow- 
servants  or  co-employees.  The  rules  of  pleading  require  that 
the  allegations  of  a  complaint  under  this  statute  shall  show 
clearly  the  relation  between  the  negligent  party  and  the  com- 
pany relied  on,  and  the  proofs  must  be  confined  to  the  allega- 
tions made.  The  only  cause  of  action  alleged  was  for  the 
negligence  of  the  engineer,  and  at  the  trial  the  evidence  was 
directed  to  an  attempt  to  show  that  Hickson  was  yard- 
master,  and  that  the  injury  was  caused  by  his  negligent 
and  improper  conduct.  The  case  was  taken  from  the  jury 
on  this  point;  the  court  holding,  as  matter  of  law,  m  that 
Hickson  was  in  such  relation  (but  what  is  not  stated)  to 
the  company  and  the  running  of  the  road;  that  his  negli- 
gence was  the  negligence  of  the  defendant  company.    The 
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case  should  have  been  put  upon  some  definite  point  or  rela- 
tion specified  in  the  statute,  and  within  the  issue  framed  by 
the  pleadings.  Here  the  case,  as  to  the  ground  of  recovery, 
was  submitted  and  decided  upon  an  issue  of  which  the  plead- 
ings contain  no  intimation  whatever — a  practice  certainly 
not  to  be  encouraged:  Kruschke  v.  Stefan,  83  Wis.  383,  384. 
We  make  these  remarks  in  view  of  the  fact  that  the  case  will 
probably  be  tried  again,  when  these  objections  may  be  obvi- 
ated. And  in  this  connection  we  will  add  that  we  think  that, 
in  view  of  the  evidence,  the  question  whether  Hickson  was 
yard  master  or  not  was  one  of  fact  for  the  jury  under  proper 
instructions  from  the  court. 

For  the  error  in  the  charge  of  the  court  in  relation  to  the 
release  and  evidence  concerning  it  the  judgment  of  the  cir- 
cuit court  must  be  reversed. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Mistake  of  Fact  when  not  Relieved  Against. — Ignorance  of  a  atip- 
ulation  in  a  contract,  when  there  is  no  evidence  that  the  party  was  deceived 
or  misled  by  any  misrepresentation  or  concealment  of  fact,  and  his  mistake 
must  be  ascribed  to  his  carelessness  or  inattention,  is  no  ground  for  relief: 
Robertson  v.  Smith,  11  Tex.  211;  60  Am.  Dec.  234;  Juzanr.  Toulmin,  9  Ala. 
662;  44  Am.  Dec.  448,  and  note;  Fahie  v.  Pressley,  2  Or.  23;  80  Am.  Deo. 
401.  See  the  extended  note  to  Miles  v.  Stevens,  45  Am.  Dec.  631,  and  the 
note  to  Borden  v.  Richmond  etc.  Ry.  Co.,  37  Am.  St.  Rep.  635,  in  which  latter 
note  the  later  cases  on  this  proposition  will  be  found. 

Contract — Acceptance. — The  acceptance  of  a  written  contract,  without 
reading  it,  binds  the  acceptor  if  he  avails  himself  of  its  provisions:  Fonseca 
w.  Cunard  S.  S.  Co.,  153  Mass.  553;  25  Am.  St.  Rep.  660,  and  note. 
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Sale  or  Chattel — Warranty  or  Fitness.  — A  clause  in  a  contract  to  fur- 
nish a  steam-boiler  "to  be  allowed  one  hundred  and  thirty  pounds  of 
steam-working  pressure  by  United  States  inspectors,"  has  no  reference 
to  the  capacity  of  the  boiler,  and  is  not  to  be  construed  as  a  warranty 
that  the  boiler  contracted  for  wonld  produce  and  maintain  a  working 
pressnre  to  that  amount. 

Sale  or  Chatiel — Implied  Warranty. — Where  a  known,  described,  and 
defined  article  is  ordered  of  a  manufacturer,  and  the  exact  thing  bar- 
gained for  Is  supplied,  there  is  no  implied  warranty  of  its  fitness  for  the 
use  intended  by  the  purchaser,  although  it  may  have  been  stated  by  him 
that  it  was  required  for  a  particular  purpose. 
Am.  9T.  ltsr.  You  XI.I.  -» 
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Sale  or  Chattel — Oral  Warranty. — If  an  article  is  sold  by  a  formal 
written  contract,  which  is  silent  on  the  snbject  of  warranty,  no  oral  war- 
ranty made  at  the  same  time  or  previously  can  be  shown,  and  no  addi- 
tional oral  warranty  can  be  ingrafted  on  or  added  to  one  that  is  written. 

Contract  —  Waiver  of  Breach.  —  Where  a  contract  to  furnish  a  steam- 
boiler,  guaranteed  to  be  a  first-class  job,  contains  no  specification  aa  to 
how  the  grate-hangers  should  be  placed  in  the  furnace,  and  they  ara 
placed  in  accordance  with  a  common  and  approved  mode  of  construc- 
tion, the  purchaser  cannot  object  that  some  other  mode  was  not  adopted. 
And  if  he  saw  when  the  boiler  was  delivered  that  the  grate-bangers  wer» 
too  high,  and  assumed  to  change  their  location  himself,  although  the 
manufacturer  offered  to  do  it,  he  afterwards  has  no  cause  for  complainl 
that  they  were  wrongly  placed. 

Contract — Breach — Duty  not  to  Enhance  Damages. — Where  a  party 
has  been  damaged  by  the  failure  of  another  to  perform  his  contract  the 
law  does  not  permit  him  to  so  conduct  himself  as  to  enhance  the  dam- 
ages, and  recover  the  damages  so  enhanced. 

Contract  —  Breach  —  Use  of  Article  Purchased. — If  a  steam-boiler, 
guaranteed  to  be  a  first-class  job,  has  apparent  defects,  known  to  the- 
purchaser,  he  is  in  duty  bound  not  to  use  the  boiler  in  its  defective  con- 
dition, to  his  or  its  damage. 

Action  by  a  boiler  manufacturing  company  to  recover 
the  last  installment,  with  interest,  of  the  price  of  a  steam- 
boiler  built  and  delivered  by  the  plaintiff  for  the  defendant. 
There  was  an  express  contract  containing  definite  specifica- 
tions in  respect  to  the  construction  of  the  boiler,  and  the  size 
and  character  of  its  several  parts,  and  there  was  a  clause 
therein,  that  we  (the  plaintiff)  "guaranty  the  boiler  to  be  a 
first-class  job."  By  another  clause  in  the  contract  the  plain- 
tiff was  to  furnish  a  boiler  "  to  be  allowed  one  hundred  and 
thirty  pounds  of  steam-working  pressure  by  United  States- 
inspectors."  The  boiler  was  constructed  in  all  respects  in 
in  accordance  with  the  specifications  in  the  contract,  and, 
after  being  duly  tested,  was  placed  in  the  defendant's  boat. 
The  defendant  interposed  the  defense:  1.  That  the  boiler 
leaked;  2.  That  it  was  not  so  built  as  to  be  allowed  one  hun- 
dred and  thirty  pounds  steam  pressure  by  the  government 
inspector,  and  would  not  maintain  a  working  pressure  of  that 
amount;  3.  That  the  grate-hangings  were  placed  too  high  in 
the  furance.  The  evidence  given  tended  to  show  leakage  of  the 
boiler,  and  also  that,  by  reason  of  the  position  of  the  grate  in 
the  boiler,  the  defendant  could  not  get  up  sufficient  steam. 
Evidence  that,  pending  the  making  of  the  contract,  the  de- 
fendant informed  the  plaintiff  that  he  required  a  boiler  that 
would  produce  one  hundred  and  thirty  pounds  of  steam- work- 
ing pressure  was  offered,  but  ruled  out  by  the  court.    Id 
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charging  the  jury  the  court  instructed  them,  in  substance, 
that  there  was  no  warranty  in  the  contract  as  to  what  the 
boiler  would  do;  that  if  the  grates  were  places  therein  in 
accordance  with  a  common  and  approved  mode  of  construc- 
tion in  boilers  and  furnaces  of  the  size  and  construction  called 
for  by  the  contract,  then  it  was  not  a  violation  of  the  contract 
that  another  plan  was  not  adopted,  such  other  plan  not  hav- 
ing been  provided  for  in  the  contract;  that  if  the  grates  were 
not  in  the  right  place,  and  this  fact  was  apparent  to  the  de- 
fendant, his  duty  was  to  place  them  right  before  using  the 
boat;  and  that,  if  the  boiler  leaked,  when  tested  before  start- 
ing, to  such  an  extent  as  to  injure  the  boiler,  then  it  was  the 
duty  of  the  defendant  to  have  the  leak  stopped,  and  not  to 
use  the  boiler  in  its  leaky  condition,  to  its  damage  and  his 
own.  The  court  declined  to  charge  that  there  was  any  im- 
plied waranty  of  the  boiler,  but  did  charge  that  if  it  was  made 
according  to  contract,  and  the  contract  was  complied  with  in 
all  particulars,  the  plaintiff  was  entitled  to  a  verdict  for  the 
amount  claimed,  and  interest.  The  plaintiff  had  a  verdict 
accordingly,  and  the  defendant  appealed. 

Cale,  Jones,  and  Sanborn,  and  D.  Lloyd  Jones,  for  the  appel- 
lant. 

Greene  and  Vroman,  for  the  respondent. 

144  Pinney,  J.  1.  The  clause  in  the  contract,  "to  be 
allowed  one  hundred  and  thirty  pounds  of  steam-working 
pressure  by  United  States  inspectors,"  was  not  an  assurance 
that  the  boiler  contracted  for  would  produce  and  maintain  a 
working  pressure  to  that  amount.  It  has  no  reference  to  the 
capacity  of  the  boiler,  and  plainly  refers  to  the  government 
inspection  of  boilers  under  section  4418  of  the  Revised  Stat- 
utes of  the  United  States,  and  that  it  would  be  such  a  boiler 
that  they  would  permit  a  working  pressure  of  one  hundred 
and  thirty  pounds,  and  Bet  the  safety  valve  accordingly. 
There  was  no  express  warranty  therefor  beyond  the  guaranty 
that  the  boiler  should  be  a  first-class  job. 

2.  The  contract  contains,  it  will  be  seen,  very  many  defi- 
nite specifications  in  respect  to  the  construction  of  the  boiler 
and  the  size  and  character  of  its  several  parts,  and  it  has 
been  found  by  the  jury  that  the  contract  in  these  respects  had 
been  complied  with  by  the  plaintiff.  The  jury  was  instructed 
that,  if  the  boiler  was  not  a  first-class  job  in  the  particulars 
of  construction  specified  and  complaiued  of,  there  was  a  fail- 
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ure  to  perform  the  contract,  and,  if  it  had  not  been  performed 
in  these  respects,  the  plaintiff  was  not  entitled  to  the  full  con- 
tract price  if  the  boiler  was  worth  less  for  that  reason.  So,  it 
will  be  seen  that  the  jury  have  found  against  the  contentions 
of  the  defendant  in  these  respects. 

3.  It  was  made  plain  that  the  defendant  got  the  exact  arti- 
cle or  thing  he  bargained  for;  and,  although  it  may  have  been 
stated  that  it  was  required  for  a  particular  purpose,  still,  as 
he  did  not  exact  an  express  warranty,  he  took  the  risk  of  its 
fitness  for  the  intended  use,  and  no  warranty  in  that  respect 
can  be  implied:  Benjamin  on  Sales,  sec.  657;  Chanter  v.  Hop- 
kins, 4  Mees.  &  W.  399;  Ollivant  v.  Bayley,  5  Q.  B.  288.  In 
Jones  v.  Just,  L.  R.  3  Q.  B.  197,  202,  the  rule  was  laid  down 
that  "  where  a  known,  described,  and  defined  article  is  ordered 
of  a  manufacturer,  although  it  is  stated  to  be  required  by  the 
purchaser  for  a  particular  purpose,  still,  if  the  known,  defined, 
and  described  thing  be  actually  1S5  supplied,  there  is  no  war- 
ranty that  it  shall  answer  the  particular  purpose  intended 
by  the  buyer."  Where  the  buyer  in  such  case  gete  what  he 
has  bargained  for  there  is  no  implied  warranty:  Seitz  v. 
Brewers'  Bef.  etc.  Co.,  141  U.  S.  518,  519;  Goulds  v.  Brophy, 
42  Minn.  109;  Deming  v.  Foster,  42  N.  H.  165.  The  distinc- 
tion seems  to  be  between  the  manufacture  or  supply  of  an 
article  to  satisfy  a  required  purpose  and  the  manufacture  or 
supply  of  a  specified,  described,  and  defined  article,  as  in 
this  case.  In  the  former  case  there  may  be  an  implied  war- 
ranty, but  in  the  latter  there  is  none.  It  is  equally  well  set- 
tled that,  if  the  article  is  sold  by  a  formal  written  contract, 
which  is  silent  on  the  subject  of  warranty,  no  oral  warranty 
made  at  the  same  time,  or  previously,  can  be  shown,  as  the 
writing  is  conclusively  supposed  to  embody  the  whole  con- 
tract; nor  can  any  additional  oral  warranty  be  engrafted  or 
added  to  one  that  is  written:  Merriam  v.  Field,  24  Wis.  640; 
McQuaid  v.  Ross,  77  Wis.  470;  De  Witt  v.  Berry,  134  U.  S. 
312.  The  ruling  of  the  court  in  rejecting  the  evidence  of  Mc- 
Gregor, the  tendency  of  which  was  to  show  a  parol  warranty, 
or  that  the  plaintiff  knew  for  what  use  the  boiler  was  required, 
was  correct.  The  instructions  of  the  court  were  in  accordance 
with  these  principles,  and  fairly  submitted  to  the  jury  the 
question  in  respect  to  the  warranty  or  guaranty  contained  in 
the  contract. 

4.  As  there  was  no  express  warranty  other  than  that  stated 
in  the  contract  as  to  finish  and  workmanship  of  the  boiler, 
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already  noticed,  and  no  warranty  could  be  implied,  the  de- 
fendant has  no  reason  to  complain  of  the  rejection  of  evidence 
bearing  on  the  subject  of  damages  in  these  respects.  The 
claim  that  the  grate-hangers  were  placed  too  high. was  prop- 
erly disposed  of  by  the  court,  on  the  ground  that  it  was  a 
matter  of  opinion  with  machinists  and  engineers  how  high  or 
low  they  should  be  placed,  and  the  contract,  though  entering 
largely  into  details  of  construction,  contained  no  specification 
on  the  subject.  The  defendant  testified  iae  that  he  had  had 
experience  as  a  machinist  in  and  about  steam-engines  and 
boilers  for  over  fifty  years,  and  had  a  machine-shop  of  his 
own  for  twenty-five  or  thirty  years;  that  when  the  boiler 
came  he  saw  the  defect — that  the  hangers  ought  to  be  eight 
inches  lower  than  they  were;  that  the  expense  of  lowering 
them  was  trifling;  and  that  he  knew,  if  put  down  eight 
inches,  the  boiler  would  make  steam  better,  but  he  started 
his  boat  without  making  the  change,  and  made  no  change 
thereafter.  Although  the  plaintiff  offered  to  make  it,  yet  the 
defendant  assumed  to  make  it  himself.  He  has  no  cause  of 
complaint  in  this  respect. 

5.  Considerable  testimony  was  given  in  respect  to  the  leak- 
ing of  the  boiler,  but  we  do  not  see  that  any  was  excluded 
that  was  competent  and  proper.  Three  witnesses  testified,  in 
substance,  that,  when  the  boiler  was  inspected,  its  leaks  were 
of  no  consequence,  and  not  more  than  all  new  boilers  do  leak 
at  first.  The  plaintiff  had  no  notice  of  this  inspection,  and 
was  not  represented  when  it  occurred.  Other  tests  were  had, 
and  there  was  evidence  tending  to  show  that  the  defendant's 
failure  to  furnish  the  proper  means  of  making  these  tests 
tended  to  strain  and  injure  the  boiler  and  cause  it  to  leak, 
and  it  was  used  in  the  defendant's  boat  a  considerable  time 
without  any  effort  being  made  to  stop  the  leaks.  As  the  jury 
evidently  found  that  the  plaintiff  properly  performed  its  con- 
tract, that  point  having  been  fairly  submitted  to  them,  the 
defendant  has  no  ground  to  complain.  We  think  that  the 
charge  of  the  court  on  this  subject  was  correct:  1  Sutherland 
on  Damages,  148;  Poposkey  v.  Munkwitz,  68  Wis.  331;  60  Am. 
Rep.  658. 

As  there  are  no  other  questions  requiring  attention  it  fol- 
lows from  these  views  that  the  judgment  should  be  affirmed. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Sales  of  Manufactured  Articles — Warranty;  whin  not  Implied. 
The  manufacturer  of  an  article  according  to  specifications  furnished  by  his 
employer  does  not  impliedly  warrant  that  it  will  answer  the  purpose  for 
which  it  was  intended  by  the  projector.  In  such  a  case  the  risk  is  on  the 
latter:  RickeUs  v.  Siason,  9  Dana,  358;  35  Am.  Dec.  141.  The  purchase  of 
an  article  of  a  certain  brand  imports  no  warranty  as  to  the  article  beyond 
that  it  is  of  that  brand:  Hyatt  v.  Boyle,  5  Gill  &  J.  110;  25  Am.  Dec.  276, 
and  note.  See  a  discussion  of  this  question  in  the  extended  note  to  Bragg 
v.  Morrill,  24  Am.  Rep.  107. 

Sales  —Parol  Evidence  of  Warranty  Outside  of  Contract:  See  the 
extended  note  to  Oreen  v.  Batson,  5  Am.  St.  Rep.  197,  and  the  note  to  Her- 
torn  v.  Henderson,  21  N.  H.  224;  53  Am.  Dec.  185.  When  the  parties  to  a 
bill  of  sale  reduce  their  agreement  to  writing  no  action  will  lie  on  a  parol 
warranty  made  at  the  time  of  the  sale  when  no  fraud  is  alleged:  Mumford 
v.  McPherson,  1  Johns.  413;  3  Am.  Dec.  339.  To  the  same  effect,  see  Smith 
v.  Williams,  1  Murph.  426;  4  Am.  Dec.  564.  In  the  absence  of  fraud,  acci- 
dent, or  mistake  it  is  incompetent  to  show  a  parol  warranty  of  agricultural 
implements  sold  by  a  written  contract  containing  no  warranty:  Mast  v. 
Pearce,  58  Iowa,  579;  43  Am.  Rep.  125,  and  note. 

Damages — Duty  to  Keep  Down. — One  who  suffers  from  a  breach  of  con- 
tract must  so  act  as  to  make  his  damages  as  small  as  he  reasonably  can.  He 
must  not,  by  want  of  care  or  inexcusable  negligence,  allow  his  damages  to 
grow  and  charge  them  all  to  the  other  party:  Wright  r.  Bank,  110  N.  Y. 
237;  6  Am.  St.  Rep.  356,  and  extended  note. 


State  v.  Hanson. 

[87  Wisconsin,  177.] 

Elections— Exclusion  of  Legal  Voters. — When  an  election  is  honestly 
conducted  the  person  who  receives  a  plurality  of  the  legal  votes  actually 
catt  thereat  is  entitled  to  the  office.  This  is  so,  although,  through  an 
error  of  judgment,  the  inspectors  of  election  excluded  votes  of  qualified 
electors  sufficient  to  have  changed  the  result. 

Elections — Quo  Warranto. — In  an  action  of  quo  warranto  to  test  the  right 
to  an  elective  office  the  real  issue  is,  Who  received  a  plurality  of  the 
legal  votes  actually  cast  at  the  election?  Ballots  offered,  bat  rejected 
by  the  inspectors,  are  unavailable  for  either  candidate. 

Quo  Warranto  to  try  title  to  office.  The  relator  and  the 
defendant  were  rival  candidates  for  the  office  of  clerk  of  the 
circuit  court,  and  it  appeared  from  the  relation,  that,  of 
the  whole  number  of  votes  cast  for  that  office,  the  relator 
received  three  hundred  and  eighty-two,  and  the  defendant 
received  three  hundred  and  ninety-five.  But  the  relation  fur- 
ther states  that  in  one  precinct,  where  the  relator  received 
fifty-nine  votes  and  the  defendant  received  thirty-three  votes, 
eighteen  qualified  voters  who  attended  for  the  purpose  of  vot- 
ing for  the  relator  were  prevented  by  the  election  officers  from 
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voting  at  the  election,  by  reason  of  the  erroneous  belief  of  the 
inspectors  that  they  were  not  qualified  voters;  that  if  the  votes 
of  such  electors  had  been  received  the  relator  would  have 
been  elected;  that  the  defendant  was  wrongfully  declared 
elected;  and  the  certificate  of  election  given  to  him;  and  the 
relation  asked  that  the  defendant  be  excluded  from  the  said 
office  and  that  the  relator  be  placed  therein.  A  general 
demurrer  to  the  complaint  was  sustained,  and  the  plaintiff 
appealed. 

O'Keefe  and  Foster,  and  0.  H.  Foster,  and  J.  J.  Miles,  for 
the  Appellant. 

Wickham  and  Farr,  for  the  Respondent. 

179  Newman,  J.  The  real  issue  in  an  action  of  quo  warranto 
to  test  the  right  of  an  elective  office  is,  Who  received  a  plu- 
rality of  the  legal  votes  actually  cast  at  the  election?  State  v. 
Norton,  46  Wis.  332.  Ballots  offered,  but  not  received  by  the 
inspectors  of  election,  can  never  be  made  available  for  either 
candidate:  Hartt  v.  Harvey,  19  How.  Pr.  245;  Cooley's  Con- 
stitutional Limitations,  6th  ed.,  781;  Mechem  on  Public  Offices, 
6ec.  237.  Much  less  where  the  intention  is  not  formulated 
into  a  ballot,  but  rests  in  intention  or  desire  merely,  can  it  be 
counted  for  a  vote. 

"The  exclusion  of  legal  votes — not  fraudulently,  but  through 
error  in  judgment — will  npt  defeat  an  election.  It  is  an  error 
which  there  is  no  mode  of  correcting,  even  by  the  aid  of 
the  courts,  since  it  cannot  be  known  with  certainty  after- 
wards how  the  excluded  electors  would  have  voted;  and  it  is 
obvious  that  it  would  be  dangerous  to  receive  and  rely  upon 
their  subsequent  statements  as  to  their  intentions,  after  it  is 
ascertained  precisely  what  effect  their  votes  would  have  had 

upon  the  result An  election  honestly  conducted  under 

the  forms  of  law  ought  generally  to  stand,  notwithstanding 
individual  electors  may  have  been  deprived  of  their  votes,  or 
unqualified  voters  have  been  allowed  to  participate.  Indi- 
viduals may  suffer  wrong  in  such  cases,  and  a  candidate  who 
was  the  real  choice  of  the  people  may  sometimes  be  deprived 
of  his  election;  but,  as  it  is  generally  impossible  to  arrive  at 
any  greater  certainty  of  result  by  resort  to  oral  evidence,  pub- 
lic policy  is  best  subserved  by  allowing  the  election  to  stand, 
and  trusting  to  a  strict  enforcement  of  the  criminal  laws  for 
greater  security  against  the  like  irregularities  and  wrongs  in 
the  future":   Cooley's  Constitutional  Limitations,  6th  ed.,  781. 
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180  It  is  not  questioned  that  the  election  was  honestly  con- 
ducted. No  fraud  is  claimed  in  the  exclusion  of  voters.  It 
was  error  of  judgment  only.  Nor  is  it  claimed  that  any  of 
the  votes  cast  were  illegal.  Nor  is  it  disputed  that  the  defend- 
ant received  a  plurality  of  the  votes  actually  cast  The  elec- 
tion should  stand. 

By  the  Court.    The  order  of  the  circuit  court  is  affirmed. 

Elections— Exclusion  of  Legal  Votes. — The  exclusion  of  legal  votes, 
not  fraudulently,  but  through  error  of  judgment,  will  not  defeat  an  election, 
although  the  error  is  one  there  is  no  mode  of  correcting,  since  it  cannot  b« 
shown  with  certainty,  afterwards,  how  the  excluded  voters  would  have 
voted:  Boyer  v.  Teague,  106  N.  C.  576;  19  Am.  St.  Rep.  647. 


Farr  v.  State  Bank  op  Phillips. 

[87  Wisconsin,  228.] 

Conversion — Retdrn  op  Property — Damages  for  Levy  op  Execution. 
If  property  not  liable  to  seizure  on  execution  is  levied  upon  by  mistake, 
or  if  the  levy  is  insufficient,  and  the  property  or  part  of  it  is  returned 
to  the  person  from  whom  it  was  taken  upon  discovery  of  the  mistake, 
and  before  an  action  for  the  conversion  is  brought,  the  damages  recovered 
for  the  taking  of  the  part  so  returned  should  be  merely  nominal,  unless 
special  damages  apart  from  the  mere  value  of  the  property  are  shown. 

Damages — Immaterial  Error. — The  neglect  to  include  nominal  damages 
in  a  verdict  and  judgment  for  the  value  of  the  part  of  the  property  not 
returned,  when  the  omission  does  not  affect  the  question  of  costs,  is  not 
error  justifying  a  reversal  of  the  judgment. 

Action  for  the  wrongful  conversion  of  certain  chattels,  to 
which  the  plaintiff  claimed  title  under  a  chattel  mortgage 
executed  by  one  Houghton,  who  had  possession  when  the  prop- 
erty was  taken  by  the  defendant  Hunt,  as  sheriff,  under  an  exe- 
cution in  favor  of  the  defendant  bank  against  Houghton.  The 
plaintiff  gave  notice  to  both  defendants  of  his  title  to  the  prop- 
erty, and  forbade  its  sale,  but  it  was  sold  to  various  purchasers. 
The  day  after  the  sale,  and  before  the  commencement  of  this 
action,  the  defendants,  thinking  that  an  insufficient  or  mis- 
taken levy  and  sale  of  the  property  had  been  made,  returned 
the  greater  part  of  it  to  Houghton,  but  both  he  and  the  plaintiff 
declined  to  accept  the  property.  The  value  of  the  property 
Bold  and  retained  by  purchasers  was  found  by  a  special  ver- 
dict to  be  one  hundred  and  fifty  dollars,  and  the  value  of 
that  returned  five  hundred  and  eighty  dollars.    The  plaintiff's- 
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motion,  on  the  verdict  and  minutes  of  the  court,  for  a  judg- 
ment against  the  defendants  for  the  value  of  the  entire  prop- 
erty was  denied,  and  judgment  given  in  his  favor  for  one 
hundred  and  fifty  dollars  damages  and  costs.  The  plain tifl 
appealed. 

Wickham  and  Farr,  for  the  appellant. 

Cate,  Jone8f  and  Sanbornj  and  John  F.  Owen,  for  the  re- 
spondents. 

285  Pinney,  J.  The  only  error  assigned  is  that  the  court 
should  have  rendered  judgment  for  the  entire  value  of  the 
property  converted.  In  the  case  of  Churchill  v.  Welsh, 
47  Wis.  39,  45,  the  right  of  the  defendant  in  an  action  ot 
trover  to  return  the  property  controverted,  where  it  is  possible 
to  do  so,  in  mitigation  of  damages,  was  very  fully  considered, 
and  it  was  there  said  that  after  suit  brought  the  court  will, 
under  certain  circumstances,  permit  the  defendant  u  to  bring 
the  property  claimed  into  court  for  the  plaintiff,  with  the 
costs  up  to  that  time,  and  will  then  order  a  stay  of  proceed- 
ings, or  permit  the  plaintiff  to  proceed  with  the  action  at  the 
risk  of  having  the  costs  finally  adjudged  against  him  unless 
he  be  able  to  show  that  he  has  been  specially  damaged  by 
the  conversion  of  the  property  by  the  defendant,  in  addition 
to  its  value  at  the  time  of  the  return;  or  the  court  will,  in  a 
proper  case,  after  verdict,  upon  a  tender  of  the  property, 
reduce  the  verdict  to  nominal  damages";  and  the  authorities 
bearing  upon  the  subject  of  the  return  of  property  in  actions 
of  trover  in  mitigation  of  damages  were  there  collated  and 
considered.  In  the  subsequent  case  of  Warder  v.  Baldwin, 
51  Wis.  450,  459,  it  was  held  that  if  an  officer,  as  soon  as  he 
finds  that  he  has  by  mistake  levied  upon  the  wrong  property, 
tenders  it  back  to  the  person  from  whose  possession  he  took 
it,  and  leaves  it  on  his  premises,  and  thereafter  asserts  no 
claim  to  its  possession,  the  damages  recovered  for  the  taking 
should  be  merely  nominal,  unless  it  is  shown  that  the  plain- 
tiff has  suffered,  by  reason  of  the  seizure,  special  damages 
apart  from  the  mere  value  of  the  property.  The  property 
seized  in  Warder  v.  Baldwin,  51  Wis.  450,  was  a  reaper  in  the 
possession  of  **•  the  mortgagor,  and  to  whose  possession  it 
was  returned,  and  the  action  was  brought  by  the  mortgagee. 
It  was  said  that  "if  no  tender  be  shown  previous  to  the 
commencement  of  the  action,  the  offer  then  made  to  return 
the  property  and  pay  the  costs  should  be  considered.'1 
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A  mistake  .as  to  the  validity  of  a  levy  or  the  liability  of 
property  to  be  seized  on  an  execution  is  not  distinguishable, 
in  our  judgment,  from  a  levy  or  seizure  of  the  wrong  prop- 
erty by  mistake,  as  in  the  case  cited.  In  either  case  the 
question  is  as  to  the  liability  of  the  property  to  seizure  and 
sale  under  the  particular  process.  The  rule  is  stated  in  3 
Sutherland  on  Damages,  section  1141,  to  be  that:  "Where 
the  defendant,  in  an  honest  and  bona  fide  endeavor  to  enforce 
a  right  or  a  supposed  right,  or  to  exercise  a  power,  deals  with 
the  property  in  such  a  manner  as  constitutes  a  conversion, 
either  because  the  right  or  the  power  was  wholly  or  partially 
wanting,  or  has  been  exceeded  or  irregularly  asserted  or 
exercised,  the  courts  generally  consider  the  whole  transaction, 
and  award  only  such  damages  as  are  necessary  for  a  complete 
reparation." 

The  case  of  Warder  v.  Baldwin,  51  Wis.  450,  establishes  a 
reasonable  and  just  rule,  and  is  decisive  of  this  appeal. 
There  was  no  fact  or  circumstance  attending  the  levy  or  sale 
tending  to  show  bad  faith  or  wanton  or  oppressive  conduct, 
and  calling  for  the  application  of  any  other  rule  of  damages 
than  the  value  of  the  property.  It  was  competent,  therefore, 
for  the  defendant  to  return  the  property  before  action  to  the 
possession  of  the  plaintiff's  bailee  or  custodian  from  which  it 
was  taken.  No  previous  order  of  the  court  could  have  been 
obtained,  for  no  action  had  then  been  commenced.  The  con- 
tention that  the  property  returned  had  been  injured  or  had 
deteriorated  in  value  in  consequence  of  the  acts  of  the 
defendants,  or  that  the  plaintiff  had  suffered  special  damages 
for  any  cause,  is  not  open  for  consideration,  for  the  reason 
that  it  does  not  appear  that  the  S2T  plaintiff  asked  to  have 
any  such  question  submitted  to  the  jury;  and  there  is  no  find- 
ing of  such  damages  in  the  verdict  upon  which  the  plaintiff 
moves  for  judgment.  Undoubtedly,  the  plaintiff  was  entitled 
to  nominal  damages,  at  least,  for  the  seizure  of  the  property 
so  returned;  but  the  neglect  to  include  such  nominal  dam- 
ages in  the  verdict  and  judgment,  when  the  omission  does 
not  affect  the  question  of  costs,  is  not  error  justifying  a  re- 
versal of  the  judgment. 

For  these  reasons  the  judgment  of  the  circuit  court  must 
be  affirmed. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed. 
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Conversion — Return  of  Property — Damages. — If  the  defendant  in  an 
action  of  trover  return  the  property  before  action  is  brought,  and  the  same 
ia  accepted  by  the  owner,  he  can  only  recover  for  the  partial  conversion: 
Hepburn  v.  Sewell,  1  Har.  &  J.  211;  9  Am.  Dec.  512.  The  return  of  prop- 
erty for  a  conversion  of  which  an  action  of  trover  has  been  brought  by  the 
owner,  and  a  receipt  of  it  by  him,  will  go  to  mitigate  the  damages:  Oreen- 
field  Bank  v.  Leavitt,  17  Pick.  1;  28  Am.  Dec.  268,  and  note.  See,  also,  the 
extended  note  to  Woolley  v.  Carter,  11  Am.  Deo.  523. 


Cameron  v.  Roberts. 

187  WiscohSiN,  291.] 

Arrest— Privilege  from.— Parties  and  Witnesses  attending  in  good 
faith  any  legal  tribunal  are  privileged  from  arrest  on  civil  process  dur- 
ing their  attendance,  and  for  a  reasonable  time  in  going  and  returning. 
This  privilege  extends  to  the  service  of  a  summons  as  well  as  to  arrest. 

Process — Exemption  prom  Service  op. — There  can  be  no  valid  service  of 
a  summons  upon  a  justice  of  the  peace  while  holding  court,  nor  upon 
a  party  or  witness  in  attendance  upon,  and  in  the  presence  of,  the  court. 

Action  of  unlawful  detainer  was  commenced  by  the  defend- 
ant Roberts  before  the  defendant  Harrington,  a  justice  of  the 
peace,  against  the  plaintiff  and  another.  While  Harrington 
was  holding  court,  and  Roberts  was  present  in  court  as  a 
party  and  witness,  awaiting  the  trial  of  his  cause,  both  were 
served  with  a  summons,  complaint,  and  injunctional  order  in 
an  action  in  equity  brought  by  the  plaintiff,  and  both  were 
restrained  by  said  injunctional  order  from  proceeding  in  the 
unlawful  detainer  action.  They  appeared  specially  in  the 
equity  action,  and  upon  affidavits  setting  forth  the  facts 
above  stated  moved  that  the  service  be  set  aside.  From  an 
order  denying  the  motion  the  defendants  appealed. 

Turner  and  Timlin,  for  the  appellants. 

Henry  L.  Buxton,  for  the  respondent. 

••*  WiNSLOw,  J.  The  service  should  have  been  set  aside. 
The  service  of  process  upon  a  justice  while  holding  court,  or 
upon  a  party  and  witness  in  attendance  upon,  and  in  the 
presence  of,  the  court,  was  a  contempt  of  court:  Cole  v.  Haw- 
kins,  Andrew,  275;  1  Greenleaf  on  Evidence,  sec.  316.  "It 
has  long  *•'  been  settled  that  parties  and  witnesses  attend- 
ing in  good  faith  any  legal  tribunal  ....  are  privileged  from 
arrest  on  civil  process  during  their  attendance,  and  for  a  rea- 
sonable time  in  going  and  returning":  Lamed  v.  Griffin,  12 
Fed.  Rep.  590,  and  cases  cited.    The  privilege  extends  to 
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the  service  of  a  summons,  as  well  as  to  arrest:  Miles  v.  Ifo 
Cullough,  1  Binn.  77;  Atchison  v.  Morris,  11  Fed.  Rep.  582; 
Person  v.  Grier,  66  N.  Y.  124;  23  Am.  Rep.  35;  Zy«H  v.  Good- 
win, 4  McLean,  29;  Anderson  v.  Rountree,  1  Pinn.  115. 

The  reasons  for  the  rule  are  manifest.  No  court  should  be 
subject  to  such  interruptions.  Parties  necessarily  in  attend- 
ance upon  court  should  be  free  to  attend  to  their  duties  with- 
out disturbance  or  fear  of  it.  The  rule  is  made  to  subserve 
the  best  interests  of  the  public,  and  the  due  and  speedy 
administration  of  justice. 

By  the  Court.  Order  reversed,  and  cause  remanded  with 
directions  to  grant  the  motion. 

Process— Privilege  from  Service  or  bt  Suitors  and  Witnesses.— 
A  suitor  or  witness,  when  he  is  in  attendance  upon  the  trial  of  any  ease  in 
court,  is  exempt  from  the  service  of  any  writ  or  summons  upon  him:  Thorn- 
ton t.  American  etc.  Machine  Co.,  83  Ga.  288;  20  Am.  St.  Rep.  320,  and  note; 
but  see  Capwell  v.  Snipe,  17  R.  I.  475,  33  Am.  St.  Rep.  890,  where  it  was 
held  that  while  a  witness  attending  out  of  the  jurisdiction  in  which  he  lived 
was  exempt  from  service  of  process  in  another  suit,  a  suitor  was  not  so 
exempt.  In  New  York,  under  those  circumstances,  both  witnesses  and 
suitors  are  exempt:  Parker  v.  Marco,  136  N.  Y.  585;  32  Am.  St.  Rep.  770, 
apd  note.  A  nonresident  plaintiff,  who  voluntarily  attends  court  in  the 
state  in  which  the  suit  is  brought,  is  amenable  to  ordinary  civil  process  in 
another  action:  Baisley  v.  Baisley,  113  Mo.  544;  35  Am.  St.  Rep.  726,  and 
note;  Baldwin  v.  Emerson,  16  R.  L  304;  27  Am.  St.  Rep.  741,  and  note. 
See,  further,  the  extended  note  to  In  re  Healey,  38  Am.  Rep.  717. 

Arrest — Civil — Privilege  from. — A  nonresident  of  Rhode  Island,  while 
in  attendance  on  a  court  there,  is  privileged  from  arrest  on  a  writ  issued 
against  him  in  another  action:  Ellis  v.  Dcgarmo,  17  R  I.  715.  A  nonresi- 
dent, who  has  been  brought  into  the  state  upon  a  requisition  to  answer  to  a 
criminal  charge,  and  has  been  discharged,  is  not  subject  to  arrest  on  civil 
process  until  a  reasonable  time  has  been  given  him  to  return  to  the  state 
whence  he  was  taken:  Moktor  v.  Sinnen,  76  Wis.  308;  20  Am.  St.  Rep.  71. 
A  resident  of  another  state  who  went  voluntarily  into  Massachusetts  for 
the  purpose  of  presenting  to  the  legislature  and  testifying  to  a  claim  of  his 
against  the  commonwealth,  is  privileged  from  arrest  on  civil  process  until 
he  has  an  opportunity  to  return  home  without  unreasonable  delay:  Thomp- 
son's case,  122  Mass.  428;  23  Am.  Rep.  370. 
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[87  Wisconsin,  340.] 

Habeas  Corpus— Jurisdiction. — Nothing  Less  thaw  Jurisdictional 
Defects  in  the  proceedings  can  be  considered,  or  will  justify  the  dis- 
charge of  a  prisoner  on  habeas  corjnu. 

Grand  Jury — D«  Facto.— The  object  of  the  de  facto  doctrine  is  to  protect 
those  interests  of  the  public  involved  in  the  official  acts  of  persons  exer- 
cising the  duties  of  an  office  without  being  a  lawful  officer,  and  the 
doctrine  is  applicable  to  the  acts  of  a  grand  jury  de  facto. 

Grand  Jury— Valid  Indictments.— Where  a  legal  grand  jury  impaneled 
for  one  term  of  court  holds  over  into  the  next  succeeding  term,  and  at 
euch  term  is  recognized  by  the  court  as  a  lawful  grand  jury,  it  is  a 
good  and  sufficient  grand  jury  de  facto,  and  indictments  found  by  it  are 
not  void,  but  good  and  valid  as  against  collateral  proceedings,  and  give 
the  court  jurisdiction  to  issue  writs  of  arrest  and  commitments. 

Certiorari.     The  facts  appear  in  the  opinion. 

Jared  Thompson,  Jr.,  and  Leopold  Hammel,  for  the  relator. 

W.  C.  Williams,  for  the  defendant  in  error,  Noyes. 

Hugh  Ryan,  Charles  D.  Hickox,  and  W.  J,  McElroy,  for 
the  defendant  in  error,  Elliott. 

341  Orton,  C.  J.  The  same  questions  being  in  both  these 
cases,  they  will  be  considered  and  disposed  of  together. 
They  are  brought  before  this  court  by  a  common-law  writ 
of  certiorari,  to  review  the  proceedings  in  habeas  corpus  of 
84*  the  judge  of  the  circuit  court  of  Milwaukee  county,  by 
which  the  defendants  in  error  were  discharged  from  imprison- 
ment. The  pleadings  in  the  habeas  corpus  and  the  certiorari 
proceedings  show  the  following  facts: 

On  the  last  day  of  the  October  term  of  the  municipal 
court  of  Milwaukee  county,  1893,  the  grand  jury  of  said  court 
found  and  returned  true  bills  of  indictment  against  the  de- 
fendants and  four  other  persons,  under  section  4541  of  the 
Revised  Statutes,  for  having  fraudulently  received  deposits  as 
directors  of  the  Plankinton  Bank  of  Milwaukee,  knowing  at 
the  time  said  bank  to  be  insolvent.  The  defendants  were 
detained  by  virtue  of  commitments,  on  failure  to  enter  into 
recognizance,  issued  out  of  said  municipal  court  after  their 
arraignment  and  pleas  of  not  guilty.  There  was  no  grand 
jury  summoned,  selected,  or  impaneled  for  the  said  October 
term  of  said  court,  but  the  grand  jury  acting  for  said  term, 
and  which  found  said  indictments,  was  the  same  grand  jury 
duly  impaneled  for  said  court  at  and  for  the  previous  Sep- 
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tember  term  thereof.  No  order  was  made  by  said  court 
directing  a  grand  jury  for  said  October  term,  and  no  grand 
jury  was  summoned  for  said  term.  The  said  grand  jury  was 
ordered,  summoned,  and  impaneled  for  said  September  term 
by  an  order  dated  August  3,  1893;  and  the  said  grand  jury 
convened  at  the  September  term,  on  September  12,  1893,  and 
entered  upon  the  investigation  leading  to  said  indictments, 
but  the  same  was  not  concluded  during  the  said  September 
term,  and  for  such  reason  they  continued  their  sittings  over 
and  into  the  said  October  term,  and  until  the  last  day  of 
said  term,  when  the  said  indictments  were  found  and  duly 
returned.  On  the  last  day  of  the  September  term  the  said 
court  adjourned  to  October  2,  1893,  which  was  the  first  day 
of  the  October  term.  The  same  grand  jury  found  and 
returned  several  other  indictments  and  against  other  persons 
during  said  October  term. 

On  these  facts  the  learned  judge  of  the  circuit  court  dis- 
charged 34S  the  defendants,  holding  that  said  indictments 
were  void,  and  that  the  said  municipal  court  had  no  juris- 
diction, therefore,  to  issue  the  writs  for  the  arrest  of  the  com- 
mitments for  the  detention  of  the  defendants.  I  say  that 
this  was  the  ground  upon  which  the  defendants  were  dis- 
charged, because  the  want  of  jurisdiction  in  the  municipal 
court  was  the  only  ground  upon  which  the  defendants  could 
have  been  discharged  on  habeas  corpus.  Although  this  is 
made  a  question  on  this  hearing,  it  is  no  longer  an  open  ques- 
tion in  this  court.  It  has  been  repeatedly  decided  by  this 
court  that  nothing  less  than  jurisdictional  defects  in  the  pro- 
ceedings can  be  considered  or  justify  a  discharge  Of  the  pris- 
oner on  habeas  corpus;  for  errors  and  irregularities  which  do 
not  go  to  the  jurisdiction  of  the  court  may  be  inquired  of  on 
motion,  appeal,  or  writ  of  error.  The  last  paragraph  of  sec- 
tion 3428  of  the  Revised  Statutes  provides:  "  But  no  such 
court  or  officer  on  the  return  of  any  such  writ  [habeas  corpus] 
shall  have  the  power  to  inquire  into  the  legality  or  justice  of 
any  judgment,  order,  or  execution,"  etc.  This  is  a  limitation 
on  the  power  of  a  judge  or  court  to  inquire  of  nothing  iess 
than  jurisdictional  defects  in  the  proceedings  on  which  the 
imprisonment  is  based.  Mr.  Justice  Taylor,  in  State  v.  Sloan, 
65  Wis.  647,  so  held  after  an  examination  of  the  previous 
cases  in  this  court,  and  cited  People  v.  Liscomb,  60  N.  Y. 
571-604;  19  Am.  Rep.  211;  Ex  parte  Lange,  18  Wall.  163; 
Ex  parte  Gibson,  31  CaL  628;  91  Am.  Dec.  646;  Hurd  on 
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Habeas  Corpus,  327;  In  re  Perry,  30  Wis.  268;  In  re  Cran- 
dall,  34  Wis.  177;  In  re  Semler,  41  Wis.  517;  Hauser  v» 
Stale,  33  Wis.  678.  To  these  may  be  added:  In  re  Schusterr 
82  Wis.  610;  In  re  Graham,  74  Wis.  450;  17  Am.  St.  Rep. 
174;  In  re  French,  81  Wis.  597. 

We  take  it  for  granted  that  the  learned  judge  of  the  court 
below  held  that  the  municipal  court  had  no  jurisdiction  ta 
issue  the  writs  and  commitments  on  which  the  defendants 
were  arrested  and  imprisoned,  on  the  ground  that  the  indict- 
ments on  which  they  were  based  were  void,  844  and  that  the 
indictments  were  void  because  not  found  by  a  lawful  grand 
jury.  The  decision  of  the  court  below  depended,  then,  on  the 
legality  of  the  grand  jury  that  found  the  indictments.  That 
question  is  supposed  to  be  before  us  on  this  certiorari.  But, 
as  we  understand  the  law,  the  court  below  had  no  right  in  this- 
collateral  proceeding  to  inquire  into  the  legality  of  that  grand 
jury,  and  decide  it  to  have  been  an  illegal  body  without  au- 
thority to  find  the  indictments;  nor  has  this  court  the  right  to- 
so  inquire  and  decide.  We  are  precluded  from  inquiring  and 
determining  whether  the  body  of  men  that  acted  as  a  grand 
jury  in  finding  the  indictments  was  a  grand  jury  de  jure,  by 
the  barrier  the  law  sets  up  to  protect  the  acts  of  that  body  in, 
the  interest  of  the  public  and  public  justice  as  a  grand  jury  de 
facto.  "The  de  facto  doctrine,  which  was  introduced  into  the 
law  as  a  matter  of  policy  and  necessity  to  protect  the  interest* 
of  the  public  where  those  interests  were  involved  in  the  official 
acts  of  persons  exercising  the  duties  of  an  officer  without 
being  a  lawful  officer,"  has  its  most  salutary  application  to  the 
acts  of  a  grand  jury,  and  of  other  official  instruments  of  the 
courts  which  constitute  judicial  proceedings.  The  courts  are 
supposed  to  select  and  determine  the  qualifications  of  their 
subordinate  official  instruments  necessary  to  the  administra- 
tion of  justice.  Their  acts  cannot  be  questioned  without 
seriously  affecting  the  proceedings  of  the  courts  and  the  con- 
clusiveness of  their  judgments.  The  grand  jury  in  question 
was  summoned,  selected,  impaneled,  and  sworn  for  the  Sep- 
tember term  of  the  court,  and  held  its  session  and  did  business 
during  that  term.  There  is  no  question  but  that  it  was  a 
legal  grand  jury  throughout  the  September  term.  On  the 
last  day  of  that  term  this  same  body  adjourned,  with  the 
court,  to  the  first  day  of  the  October  term,  and  continued  its 
unfinished  InisineRS.  It  is  contended  that  this  body  became 
funclut  officio  as  a  grand  jury  on  and  after  the  last  *4*  daj 
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of  the  September  term.  It  was  recognized  by  the  court  as  a 
lawful  grand  jury,  and  the  court  received  the  indictments 
found  by  it,  and  finally  discharged  it  from  further  service, 
and  ordered  the  payment  of  its  fees.  The  legal  grand  jury 
of  the  September  term  simply  held  over  its  term.  There  can- 
not be  a  more  appropriate  application  of  the  de  facto  doctrine 
than  to  such  a  body  as  a  grand  jury  de  facto  while  thus  hold- 
ing over  and  doing  business  in  the  October  term  of  the  court. 
This  doctrine,  in  its  application  to  public  officers  and  their 
acts,  is  well  understood.  Its  history,  object,  and  uses  are 
exhaustively  treated  in  the  leading  case  of  State  v.  Carroll, 
SS  Conn.  449;  9  Am.  Rep.  409.  In  People  v.  Petrea,  92  N.  Y. 
128,  an  indictment  for  grand  larceny  was  found  by  a  grand 
jury  drawn  under  a  void  statute.  It  was  insisted,  on  behalf 
of  the  defendant,  that  the  grand  jury  was  not  a  lawful  one  or 
within  the  requirement  of  the  constitution.  On  behalf  of  the 
people  it  was  contended  M  that  it  is  sufficient  to  maintain  the 
authority  of  the  grand  jury  to  investigate  criminal  charges 
and  find  indictments  valid  in  their  nature,  that  the  body 
acted  under  the  color  of  lawful  authority."  The  following 
cases  are  cited  to  this  principle:  People  v.  Dolan,  6  Hun,  232; 
Dolan  v.  People,  6  Hun,  493;  64  N.  Y.  485;  Carpenter  v.  People, 
64  N.  Y.  483;  Thompson  v.  People,  6  Hun,  135;  People  v.  Jewett, 
S  Wend.  314;  Cox  v.  People,  80  N.  Y.  500;  Friery  v.  People, 
2  Keyes,  450;  Ferris  v.  People,  31  How.  Pr.  145.  The  court 
said:  "The  objection  to  the  constitution  of  the  grand  jury 
which  found  the  indictment  lies  solely  in  the  fact  that  they 
were  drawn  under  the  provisions  of  a  void  statute,  etc.  In 
all  other  respects  the  proceedings  were  regular.  The  jurors 
were  drawn  by  the  proper  officer;  they  were  regularly  sum- 
moned and  retained  by  the  sheriff;  they  were  recognized, 
impaneled,  and  sworn  as  grand  jurors  by  the  court,  and  as 
grand  jurors  they  found  the  indictment;  and  moreover,  they 
were  good  S46  and  lawful  men,  duly  qualified  to  sit  as  grand 
jurors The  grand  jury,  although  not  selected  in  pur- 
suance of  a  valid  law,  was  selected  under  color  of  law  and 

semblance  of  legal  authority An  indictment  was  found 

by  a  body  drawn,  summoned,  and  sworn  as  a  grand  jury, 
before  a  competent  court,  and  composed  of  good  and  lawful 
men.  The  jury  which  found  the  indictment  was  a  de  facto 
jury,  selected  and  organized  under  the  forms  of  law."  I  cite 
largely  from  Judge  Andrew's  opinion,  because  it  is  in  every 
respect  applicable  to  the  present  case.    In  People  v.  Fitzpatrick, 
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66  How.  Pr.  14,  the  indictment  was  found  under  a  law  void, 
because  unconstitutional.  The  above  language  in  People  v. 
Petrea,  92  N.  Y.  128,  was  approved  by  the  two  judges,  and 
the  indictment  was  held  good  and  valid,  because  found  by  a 
grand  jury  de  facto.  "The  grand  jurors  are  public  officers" 
(Jacob's  Law  Dictionary;  Tomlinson's  Law  Dictionary;  7 
Bacon's  Abridgment,  title  "Office  and  Officers"),  and  they 
are  therefore  within  the  common  doctrine,  and  their  acts 
should  be  held  valid,  as  tho3e  of  any  other  officer  de  facto. 
In  People  v.  Dolan,  6  Hun,  232,  it  was  not  known  how  or  by 
whom  the  names  of  the  persons  summoned,  sworn,  and  acting 
as  grand  jurors  were  drawn.  The  court  said:  "It  is  suffi- 
cient to  maintain  the  authority  of  the  grand  jury  to  investi- 
gate criminal  charges  and  find  indictments  valid  in  their 
nature,  that  the  body  acted  under  color  of  lawful  authority." 
In  In  re  Gannon,  69  Cal.  541,  the  grand  jury  organized 
in  July,  1885,  held  over,  and  was  not  dissolved  by  the  court 
until  March,  1886,  notwithstanding  a  new  grand  jury  had 
been  selected  and  returned  in  January,  1886.  A  witness 
refused  to  testify  before  this  old  grand  jury,  on  the  ground 
that  it  was  not  a  legal  grand  jury.  He  was  imprisoned  for 
contempt,  and  was  seeking  his  discharge  by  habeas  corpus. 
The  court  said:  "As  an  organized  grand  jury,  it  would  be 
competent  to  act  under  color  of  lawful  authority.  Having 
been  appointed  to  office,  and  having  taken  the  oath  of 
147  office,  the  individual  members  are  officers  of  the  court, 
not  only  de  jure,  but  de  facto;  and  their  acts  are  valid  so  far 
as  the  public  rights  are  concerned,  although  the  title  under 
which  they  performed  those  acts  may  be  questionable.  An 
indictment  found  by  a  de  facto  grand  jury  is  as  regular  as 
one  found  by  a  de  jure  grand  jury."  In  Ex  parte  Haymond,  91 
Cal.  545,  a  witness  refused  to  testify  before  the  grand  jury  on 
the  ground  that  it  was  not  a  legal  grand  jury,  and  sought  to 
be  discharged  from  imprisonment  on  habeas  corpus.  The 
court  said:  "Without  passing  upon  the  question  whether  the 
T;rand  jury  before  whom  the  petitioner  was  summoned  to 
appear  was  impaneled  in  accordance  with  the  provisions  of 
the  law  relating  to  that  subject,  it  is  sufficient  for  us  to  say 
that  such  body  has  certainly  a  de  facto  existence."  In  Dolan 
v.  People,  64  N.  Y.  485,  and  in  Carpenter  v.  People,  64  N.  Y. 
483,  the  legality  of  the  jury  was  challenged  because  illegally 
drawn  by  a  commission  under  an  unconstitutional  statute, 

and  the  proceedings  were  sustained  on  the  ground  of  de  facto 
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officers.  In  State  v.  Belvel  (Iowa,  Oct.  16,  1893),  56  N.  W. 
Rep.  645,  it  is  held  that  a  grand  jury  composed  of  an  im- 
proper number  may  find  a  valid  indictment.  In  Ex  parte 
Springer,  1  Utah,  214,  the  indictment  was  for  a  capital 
offense,  and  the  court  said:  "The  fact  that  the  grand  jury 
which  found  the  indictment  was  illegal  will  not  be  considered 
upon  the  hearing  of  habeas  corpus,  as  we  conceive  that  we 
should  stand  upon  the  indictment."  In  reason  and  by  anal- 
ogy a  person  under  an  indictment  seeking  his  discharge  on 
habeas  corpus  has  the  same  right  to  allege  that  the  judge  or 
the  clerk  of  the  court  is  not  lawfully  judge  or  clerk  as  that 
the  grand  jury  is  not  a  legal  grand  jury.  The  several  mem- 
bers of  the  grand  jury  are  officers  of  the  court,  as  we  have 
seen,  and  their  acts  should  be  protected  by  the  same  princi- 
ple that  they  are  de  facto  jurors.  In  In  re  Burke,  76  Wis.  357^ 
it  was  alleged  that  there  was  no  office  of  judge  to  be  filled  by 
the  incumbent,  but  it  was  held  that  the  incumbent  was  judge 
de  facto. 

848  It  would  put  an  end  to  judicial  proceedings  if  the  legal 
title  and  qualifications  of  all  judicial  officers  could  be  con- 
tested in  collateral  proceedings  at  the  instance  of  aggrieved 
parties.  This  is  a  very  important  question,  and  a  new  one  in 
this  court.  We  have  cited  all  the  cases  at  hand,  and  from 
the  high  character  of  the  courts  they  ought  to  be  considered 
not  only  satisfactory  but  sufficient,  especially  when  based 
upon  such  cogent  and  conclusive  reasons.  We  hold,  there- 
fore, that  the  indictments  found  against  the  defendants  are 
not  void,  but  good  and  valid  indictments,  so  far  as  this  col- 
lateral proceeding  is  concerned,  because  found  by  a  grand 
jury  acting  under  color  of  lawful  authority,  and  a  good  and 
sufficient  grand  jury  de  facto.  It  follows,  also,  that  the  mu- 
nicipal court  of  Milwaukee  had  jurisdiction  to  issue  the  writs 
by  which  the  defendants  were  arrested,  and  the  commitments 
upon  which  they  were  imprisoned,  and  therefore  the  judge 
of  the  circuit  court  had  no  cognizance  of  the  cases  to  dis- 
charge the  defendants. 

By  the  Court.  The  orders  of  the  judge  of  the  circuit  court 
discharging  the  defendants  are  reversed,  and  the  causes  re- 
manded, with  direction  to  remand  the  defendants  to  the  cus- 
tody of  the  sheriff  of  Milwaukee  county. 

Habeas  Corpus. — That  on  habeas  corpus  only  jurisdictional  defects  ar» 
available,  see  State  v.  Kinmore,  54  Minn.  135;  40  Am.  St.  Hep.  305,  and  note,, 
with  the  cases  collected. 
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Officers  de  Facto. — An  officer  de  facto  is  one  whose  acts,  though  not 
those  of  a  lawful  officer,  the  law  upon  principles  of  policy  and  justice  will 
hold  valid  so  far  as  they  involve  the  interests  of  the  public  and  third  per- 
sons, where  the  duties  of  the  office  were  exercised:  1.  Without  known  ap- 
pointment or  election,  but  were  generally  acquiesced  in  by  the  public; 
2.  Upon  color  of  valid  election  or  appointment,  but  where  some  act  was 
omitted,  such  as  giving  a  bond  or  taking  an  oath  of  office;  3.  Where  the 
election  or  appointment  was  void  from  want  of  eligibility  of  the  officer  ap- 
pointed, or  want  of  authority  in  the  electing  or  appointing  body;  and 
4.  Where  the  election  or  appointment  was  under  an  unconstitutional  law: 
WalcoU  v.  Wells,  21  Nev.  47;  37  Am.  St.  Rep.  478,  and  note,  with  the  cases 
collected. 
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Notice — Aoenct. — One  who  has  prepared  an  abstract  of  title  famished  by 
and  on  behalf  of  the  vendor  of  land  is  in  no  sense  to  be  regarded  as 
the  agent  of  the  vendee,  so' as  to  charge  the  latter  with  actual  notice  of 
facts  learned  while  engaged  in  preparing  such  abstract. 

Notice — Judgment  Liens. — The  docket  of  a  judgment,  in  order  to  operate 
as  constructive  notice,  must  contain  all  the  essential  matters  required 
by  law.  And  where  the  statute  relative  to  the  docketing  of  judgments 
requires  the  entry  npon  the  book  of  "the  name  at  length  of  each  judg- 
ment debtor,"  the  docket  entry  of  a  judgment  against  Edward  Davis  is 
not  constructive  notice  of  a  lien  on  the  real  estate  of  either  E.  A.  Davis 
or  Edward  A.  Davis. 

Action  to  obtain  a  perpetual  injunction  restraining  the 
defendant  Steeps,  and  the  defendant  Kloeckner,  as  sheriff, 
from  selling  certain  premises  described  in  the  complaint  on 
execution  issued  upon  a  judgment  recovered  by  Steeps  against 
one  Edward  Davis,  and  duly  docketed  against  his  name  as 
Edward  Davis.  The  legal  title  to  the  premises  in  question 
was  in  one  E.  A.  Davis,  who  conveyed  them  by  the  same 
name  by  warranty  deed  to  the  plaintiff.  At  the  time  of  the 
conveyance  to  her  the  plaintiff  had  no  knowledge  or  informa- 
tion of  the  existence  of  any  judgment  lien  against  the  prem- 
ises, or  that  there  was  any  judgment  against  her  grantor, 
E.  A.  Davis,  by  that  or  any  name  whatever;  but,  as  a  matter 
of  fact,  her  grantor  and  the  said  Edward  Davis,  against  whom 
the  judgment  had  been  rendered  and  docketed,  were  one  and 
the  same  person.  Upon  the  sale  of  the  premises  to  the  plain- 
tiff her  vendor  furnished  an  abstract  of  title,  and  the  person 
who  made  it  testified  that  he  discovered  no  records  of  any 
judgments  against  E.  A.  Davis,  but  did  find  one  against 
Edward  Davis  and  one  against  E.  II.  Davis,  but  did  not  put 
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them  on  the  abstract,  not  thinking  it  proper  to  do  so.  The 
court  gave  judgment  granting  the  prayer  of  the  complaint, 
and  the  defendants  appealed 

J.  W.  Crozier  and  Thompson,  Harshaw,  and  Davidson,  for 
the  appellants. 

B.  E.  Van  Keuren,  for  the  respondent. 

4T4  Pinney,  J.  There  is  no  ground  for  claiming  that  the 
plaintiff  had  actual  notice  of  the  existence  of  any  judgment 
lien  against  the  property  of  her  grantor,  or  of  any  facts  and 
circumstances  sufficient  to  put  her  on  inquiry  in  that  behalf. 
The  abstract  of  title  was  furnished  by  and  on  behalf  of  her 
vendor;  and  Mr.  Powers,  who  prepared  it,  and  in  so  doing  dis- 
covered that  there  was  a  judgment  docketed  against  Edward 
Davis,  was  not  the  agent  of  the  plaintiff  for  any  purpose  con- 
nected with  the  sale  and  conveyance  of  the  lot.  Hence, 
there  can  be  but  one  ground  for  affecting  the  plaintiff  with 
notice  of  the  existence  of  a  judgment  lien  against  the  lot, 
namel}7,  by  constructive  notice  by  matter  of  record  appearing 
upon  the  docket  of  judgments  in  the  office  of  the  clerk  of 
the  circuit  court  of  the  county. 

The  docket  of  a  judgment,  in  order  to  operate  as  construct- 
ive notice,  must  contain  all  the  essential  matters  required 
4T5  by  law.  The  statute  in  relation  to  the  docketing  of  judg- 
ments requires  the  clerk  of  the  circuit  court  to  "  enter  in  a 
judgment  docket,  either  arranged  alphabetically  or  accom- 
panied by  an  alphabetical  index,  in  books  to  be  provided  by 
the  county  and  kept  by  him,  a  docket  of  such  judgment 
[among  other  things]  containing:  1.  The  name  at  length  of 
each  judgment  debtor,  with  his  place  of  abode,  title,  and 
trade  or  profession,  if  any  such  be  stated  in  the  record;  2. 
The  name  of  the  judgment  creditor,  in  like  manner."  It  is 
only  through  the  medium  of  a  sufficient  and  legal  docketing 
of  the  judgment  that  it  can  become  a  lien  on  the  real  estate 
of  the  judgment  debtor;  and  it  is  the  duty  of  the  judgment 
creditor  to  see  to  it,  if  he  would  secure  such  lien,  that  his 
judgment  is  properly  docketed,  for,  as  against  a  bona  fide  pur- 
chaser for  value,  any  material  defect  or  omission  in  that 
respect  is  the  fault  of  the  judgment  creditor,  and  the  loss,  if 
any,  occasioned  thereby  will  be  regarded  as  his  own:  Wood 
v.  Reynolds,  7  Watts  &  S.  406;  Hutchinson's  Appeal,  92  Pa. 
St.  186;  Johnson  v.  Hess,  126  Ind.  298. 

Was  the  name  of  the  judgment  debtor,  whose  true  name  is 
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Edward  A.  Davis,  so  designated  upon  the  judgment  docket 
by  the  name  of  "  Edward  Davis"  as  to  make  the  judgment  in 
question  a  lien  on  his  real  estate  and  constructive  notice  to 
subsequent  purchasers?  It  is  true  that  the  common  law,  as 
a  general  rule,  recognizes  but  one  Christian  name;  and  hence, 
for  most  purposes,  the  middle  name  or  names,  or  the  middle 
initial  letter  or  letters,  of  a  person's  name,  are  not  material, 
either  in  civil  or  criminal  proceedings,  and  a  variance  in  this 
respect  is  generally  held  to  be  immaterial.  The  omission  or 
insertion  of,  or  even  a  mistake  in,  a  person's  middle  name  or 
initial  in  a  conveyance,  is,  as  between  the  parties  thereto, 
unimportant;  and  there  can  be  no  doubt  but  the  judgment 
in  this  case,  as  between  the  parties,  is  a  valid  judgment  against 

E.  A.  Davis  or  Edward  A.  Davis,  476  by  whichever  name  he 
may  be  known  or  called.  The  authorities  collected  in  16 
American  and  English  Encyclopedia  of  Law,  114  et  seq.,  con- 
tain numerous  citations  to  the  foregoing  effect. 

But  the  question,  we  think,  is  materially  different  in  the 
case  of  a  docket  entry  of  a  judgment,  in  order  to  make  it  a 
lien  and  effective  as  constructive  notice  thereof  to  subsequent 
purchasers,  where  the  statute  for  that  purpose  requires  the 
entry  upon  the  book  of  "  the  name  at  length  of  each  judgment 
debtor."  In  Terry  v.  Sisson,  125  Mass.  560,  which  was  a 
trustee  process,  it  was  held,  in  accordance  with  numerous 
decisions  in  that  state,  that  the  middle  name  or  initial  is  an 
essential  part  of  the  name,  and  that  Sarah  Sisson  and  Sarah 

F.  Sisson  were  different  names,  and  that  the  service  upon  the 
bank  of  process,  as  trustee  of  Sarah  Sisson,  was  not  sufficient 
notice  of  itself  to  bind  the  funds  of  Sarah  F.  Sisson  in  the 
hands  of  the  bank,  and  that,  it  having  paid  over  the  funds  to 
the  latter,  it  could  not  be  made  liable  to  pay  the  same  again 
to  the  plaintiff  in  the  suit:  Parker  v.  Parker,  146  Mass.  320. 
In  Dutton  v.  Simmons,  65  Me.  583, 20  Am.  Rep.  729,  the  cases 
are  considered  at  length,  in  this  aspect  of  the  question,  in  a 
learned  opinion;  and  it  was  held  that  a  certificate  of  attach- 
ment of  the  real  estate  of  Henry  M.  Hawkins,  when  the  name 
of  the  defendant  in  the  writ  was  Henry  F.  Hawkins,  was  such 
a  misdescription  of  the  person  sued  as  rendered  the  attach- 
ment of  the  real  estate  of  the  latter  void.  In  Wood  v.  Rey- 
nolds, 7  Watts  &  S.  406,  it  was  held  that  the  omission  of  an 
initial  letter  in  the  defendant's  name  in  the  docket  of  judg- 
ment, which  distinguishes  him  from  others  of  the  same  name, 
whereby  a  purchaser  of  the  defendant's  real  estate  is  deceived, 
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although  the  judgment  would  be  binding  as  to  the  original 
parties  to  it,  would  be  of  no  effect  as  against  a  purchaser; 
and  there  are  many  other  cases  in  the  Pennsylvania  reports 
to  the  same  effect.  In  Hutchinson's  Appeal,  92  Pa.  St.  186,  it 
was  held  that  the  omission  of  a  middle  letter  in  4T7  a  name 
in  the  judgment  index  was  fatal  to  a  lien,  and  that  the  rule 
which  requires  the  judgment  index  to  give  accurate  informa- 
tion cannot  be  departed  from;  and  very  recently,  in  Crouse  v. 
Murphy,  140  Pa.  St.  335,  the  same  ruling  was  repeated. 

The  object  of  the  statute  is  that  the  judgment  docket  shall, 
of  itself,  furnish  reasonably  satisfactory  evidence  whether  an 
encumbrance  by  judgment  exists  against  the  party  from  whom 
one  is  about  to  make  a  purchase  of  real  estate.  Here  the  title 
was  in  E.  A.  Davis,  and  he  conveyed  the  lot  by  the  same  name. 
The  docket  entry  of  a  judgment  against  Edward  Davis  was 
not,  we  think,  constructive  notice  that  there  was  an  encum- 
brance against  either  E.  A.  Davis  or  Edward  A.  Davis.  As 
already  observed,  the  plaintiff  had  no  notice  of  the  actual 
identity  of  Edward  Davis  and  E.  A.  Davis.  We  think  the 
cases  referred  to  establish  a  safe,  as  well  as  a  "easonable,  rule. 
It  follows  that  the  judgment  of  the  county  court  is  correct. 

By  the  Court.  The  judgment  of  the  county  court  of  Win- 
nebago county  is  affirmed.     . 

Judgments  —  Docketing — Sufficiency  or. — The  names  "Hesser"  and 
"Hesse"  are  so  dissimilar  that  one  searching  for  encumbrances  against  the 
former  would  not  be  charged  with  notice  of  a  judgment  against  the  latter, 
nor  put  upon  inquiry:  Mtna  etc.  Ins.  Co.  v.  Hesser,  77  Iowa,  381;  14  Am, 
St.  Rep.  297,  and  note.  The  omission  of  the  middle  initial  of  the  name  of  a 
judgment  debtor  on  the  index  of  judgments  is  fatal  to  the  lien  of  the  judg- 
ment creditor  as  against  a  subsequent  bona  fide  grantee  of  such  debtor  for 
value  and  without  notice  who  has  searched  the  judgment  record:  Crouse  v. 
Murphy,  140  Pa.  St.  335;  23  Am.  St.  Rep.  232,  and  note.  Omitting  Chris- 
tian  names  of  judgment  defendants  in  docketing  a  judgment,  though  it 
remains  good  between  the  parties,  is  fatal  to  the  claim  as  regards  subsequent 
purchasers  or  judgment  creditors:  Bidgway't  Appeal,  15  Pa.  St.  177;  53  Am. 
Dec.  586,  and  note.  See  the  notes  to  Chan  v.  Slate,  21  Am.  Rep.  181,  and 
Fallon  v.  Kehoe,  99  Am.  Dec.  350. 

Abstractors  of  Title.— Relation  Between  and  Employer:  See  VaU 
kite  t.  Tedens,  122  111.  G07;  3  Am.  St  Rep.  502. 


April,  1894.]     Abkams  v.  Milwaukee  etc.  Ry.  Co.  55 

Abeams  v.  Milwaukee,  Lake  Shore,  and  West- 
ern Railway  Company. 

[87  Wisconsin,  485.] 

Carriers  of  Livestock — Exemption  Contract. — A  contract  for  the  trans- 
portation of  livestock  by  a  common  carrier,  so  far  as  it  attempts  by 
stipulation  therein  to  exempt  the  carrier  from  liability  for  injuries 
caused  by  its  own  negligence  or  the  negligence  of  its  agents  or  em- 
ployees, is  unreasonable,  contrary  to  public  policy,  and  void. 

Carriers  op  Livestock — Extent  of  Liability. — In  the  absence  of  any 
agreed  valuation  of  livestock  in  the  contract  for  its  carriage,  the  carrier 
cannot  limit  to  a  fixed  sum  its  liability  for  injuries  caused  by  its  own 
negligence,  or  that  of  its  agents  or  employees. 

Action  for  damages  for  the  loss  of  livestock  caused  by 
reason  of  the  defendant's  negligence.  The  plaintiff  and  one 
Richard  Abrams  each  owned  four  several  horses  at  Harrison, 
Wisconsin,  which  they  shipped  upon  the  defendant's  cars 
from  that  station  toOshkosh,  a  distance  of  about  one  hundred 
and  forty  miles.  The  written  contract  of  shipment  entered 
into  between  the  parties  contained  the  following  stipulations: 
"  The  said  company  shall  not  be  liable  for  any  loss  or  dam- 
age or  injury  to  said  livestock  from  any  cause  whatever, 
whether  by  negligence  of  its  agents  or  employees,  or  other- 
wise, except  such  as  may  result  from  a  collision  of  the  train, 
or  from  cars  being  thrown  from  the  track,  in  course  of  trans- 
portation and  it  is  further  agreed  that  the  owner  shall  load, 
unload,  feed,  water,  and  take  care  of  said  stock  at  his  own 
expense  and  risk,  and  that  he  assumes  all  risk  of  injury  or 
damage  that  the  animals  may,  in  any  way  or  manner,  or 
from  any  cause,  sustain,  except  as  above  provided.  It  is 
further  agreed  that  the  liability  of  the  company  shall  not,  in 
any  event,  exceed  one  hundred  dollars  per  head."  The  com- 
plaint alleged  that,  in  consequence  of  the  defendant's  negli- 
gent conduct  in  respect  to  the  carriage  of  said  horses,  three 
of  them  became  sick  and  died;  that  two  were  the  property 
of  the  said  Richard  Abrams,  and  the  other  the  property  of 
the  plaintiff;  and  that  their  loss  was  to  the  damage  of  the 
plaintiff  and  the  said  Richard  Abrams  in  the  sum  of  six 
hundred  and  fifty  dollars.  Before  the  commencement  of 
the  action  Richard  Abrams  sold  and  assigned  to  the  plain- 
tiff all  his  claim  against  the  defendant  on  account  of  the  loss 
of  the  horses,  as  stated,  and  the  plaintiff  became  the  sole 
owner  thereof,  and  judgment  was  demanded  in  the  sum  of 
seven  hundred  dollars,  with  costs  and  disbursements.     Tho 
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defendant  justified  under  the  written  contract  of  shipment. 
The  jury  returned  a  special  verdict  to  the  effect  that  the 
death  of  the  horses  resulted  from  the  negligence  of  the  de- 
fendant, and  that  their  aggregate  value  was  six  hundred  and 
fifty  dollars.  Other  facts  appear  in  the  opinion.  The  motion 
of  the  defendant  to  set  aside  the  verdict  and  grant  a  new  trial 
was  denied  by  the  court;  and  the  motion  of  the  plaintiff  for 
judgment  upon  the  verdict  for  the  whole  amount  thereof,  with 
costs,  was  also  denied;  and  judgment  was  ordered  to  be  en- 
tered in  favor  of  the  plaintiff,  and  against  the  defendant,  in 
the  sum  of  three  hundred  dollars,  and  costs  and  interest  from 
commencement  of  suit.     Both  parties  appealed. 

Felker,  Stewart,  and  Felker,  for  the  plaintiff. 

Alfred  L.  Cary  and  Bradley  O.  Schley,  for  the  defendant. 

489  Cassoday,  J.  The  jury  found,  as  a  matter  of  fact,  in 
effect,  that  the  horses  came  to  their  death  by  reason  of  the 
negligence  of  the  defendant.  The  horses  were  transported  on 
the  defendant's  car  for  a  distance  of  about  one  hundred  and 
forty  miles,  and  the  time  occupied  by  such  transportation 
was  about  thirty-four  hours.  During  that  time  the  horses 
had  no  food  nor  drink.  According  to  the  testimony  of  those 
in  charge  of  the  horses  the  defendant  refused  to  give  them 
any  opportunity  to  take  the  horses  from  the  car  and  give 
them  food  and  drink,  though  repeatedly  requested  so  to  do; 
that  this  was  particularly  so  at  Antigo,  where  the  car  remained 
about  eight  hours;  that  it  was  also  true  at  other  places;  and 
that  there  ware  eight  other  horses  in  the  same  car,  and  it  was 
impracticable  to  give  them  food  and  water  without  removing 
them  from  the  car.  It  appears  that  the  train  reached  Osh- 
kosh  about  six  hours  behind  schedule  time.  There  is  expert 
testimony  to  the  effect  that  such  exposure  of  the  horses  with- 
out food  or  drink  probably  induced  the  disease  which  caused 
their  death.  We  must  assume,  therefore,  that  the  evidence 
supports  the  verdict  to  the  effect  that  the  horses  came  to  their 
death  by  reason  of  the  negligence  of  the  defendant. 

The  defense  relied  upon  is,  that,  by  the  written  contract  of 
shipment  contained  in  the  foregoing  statement,  the  defendant 
was  expressly  exempted  from  all  liability  by  reason  of  such 
negligence,  and  that  the  plaintiff  thereby  assumed  all  risk 
of  such  injury  or  damage.  Such  is,  indeed,  the  contract,  if 
we  are  to  give  literal  effect  to  its  language.  In  Betts  v.  Farm- 
•r«'  etc.  Co.,  21  Wis.  80, 91  Am.  Dec.  460,  it  was  said  by  Dixon,. 
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C.  J.,  in  speaking  of  the  transportation  of  livestock,  that,  "  a» 
to  this  species  of  property,  we  think  it  competent  for  the 
carrier  to  contract  that  the  owner  shall  assume  all  risk  of 
damage  or  injury  from  whatever  cause  happening  in  tho 
course  of  transportation."  This  proposition  covers  more 
ground  than  the  point  actually  decided  in  that  case,  49°  but 
seems  to  be  sustained  by  the  earlier  English  cases,  while  the 
later  English  cases  seem  to  hold  a  contrary  doctrine:  See 
Richardson  v.  Chicago  etc.  Ry.  Co.,  61  Wis.  598,  599,  and  cases 
there  cited.  In  Morrison  v.  Phillips  etc.  Co.,  44  Wis.  410,  28 
Am.  Rep.  599,  the  only  question  involved,  as  stated  by  the 
present  chief  justice,  was  whether  the  company  "  was  guilty 
of  any  negligence,  carelessness,  or  fault  which  caused  or  pro- 
duced the  injury  to  the  property  of  the  plaintiff,"  and  he 
concluded  by  saying:  "  From  all  that  appears  in  the  evidence 
it  was  a  mere  accident,  and  unaccountable."  Richardson  v. 
Chicago  etc.  Ry.  Co.,  61  Wis.  598,  was  an  action  to  recover 
damages  for  delay  in  furnishing  cars  for  the  transportation 
of  hogs.  It  was  there  pretty  strongly  intimated,  if  not  di- 
rectly held,  that  a  railway  company  was  not  under  the  same 
obligations  to  furnish  cars  for,  and  receive,  safely  carry,  and 
store,  livestock  as  other  ordinary  inanimate  freight,  but  that 
it  might,  to  at  least  a  certain  extent,  exact  conditions  upon 
such  receipt,  and  limitations  upon  such  liability.  In  that 
case  the  complaint  was  held  bad  on  demurrer  for  failure  to 
allege  the  customary  terms  or  conditions  and  restrictions 
upon  which  the  company  was  in  the  habit  of  receiving  and 
shipping  such  livestock,  or  the  requisite  facts  to  create  a 
liability  under  section  1798  of  the  Revised  Statutes.  In 
Ayres  v.  Chicago  etc.  Ry.  Co.,  71  Wis.  372,  5  Am.  St.  Rep.  226, 
it  was  held  that  "  a  railroad  company  engaged  in  the  busi- 
ness of  transporting  livestock,  and  accustomed  to  furnish 
suitable  cars  therefor  upon  reasonable  notice  whenever  it  can 
do  so,  and  which  holds  itself  out  to  the  public  as  such  carrier 
for  hire  upon  the  terms  and  conditions  prescribed  in  a  special 
written  contract  with  shippers,  is  a  common  carrier  of  live- 
stock, with  such  restrictions  and  limitations  of  its  common- 
law  duties  and  liabilities  as  arise  from  the  instincts,  habits, 
propensities,  wants,  necessities,  vices,  or  locomotion  of  such 
animals  under  the  contracts  of  carriage."  Within  the  rule 
thus  suggested  it  was  competent  for  this  railroad  company 
4,1  to  stipulate  with  the  owners  of  livestock  that  they  should 
load,  unload,  feed,  water,  and  take  care  of  the  stock  at  their 
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own  expense.  The  contract  in  question  contains  such  a  stip- 
ulation. But  the  stipulation  itself  raised  an  implied  obliga- 
tion on  the  part  of  the  defendant  to  furnish  to  such  owners 
the  requisite  opportunities  for  so  loading,  unloading,  feeding, 
watering,  and  taking  care  of  such  stock.  This  action  is  to 
recover  damages  for  willfully  refusing  or  negligently  omitting 
to  perform  that  duty. 

The  question  recurs  whether  the  defendant,  by  the  contract 
of  shipment,  could  lawfully  exempt  itself  from  liability  for 
such  negligence.  This  court  has  held  that  a  common  carrier 
of  persons  or  property  cannot  by  any  agreement,  however 
plain  and  explicit,  wholly  relieve  itself  from  liability  for 
injury  resulting  from  its  gross  negligence  or  fraud:  Black  v. 
Goodrich  Transp.  Co.,  55  Wis.  319;  42  Am.  Rep.  713;  Lawson 
y.  Chicago  etc.  Ry.  Co.,  64  Wis.  455;  54  Am.  Rep.  634.  The 
same  rule  has  been  applied  to  a  passenger  carried  gratuitously 
by  a  railroad  upon  a  pass  containing  such  a  stipulation: 
Annas  v.  Milwaukee  etc.  Ry.  Co.,  67  Wis.  46;  58  Am.  Rep.  848. 
So  this  court  has  repeatedly  held  that  a  telegraph  company 
cannot,  by  such  stipulation,  relieve  itself  from  liability  for 
damages  happening  by  the  want  of  ordinary  care  of  itself  or 
servants:  Thompson  v.  Western  Union  Tel.  Co.,  64  Wis.  531; 
54  Am.  Rep.  644;  Hihbard  v.  Western  Union  Tel.  Co.,  33  Wis. 
558;  14  Am.  Rep.  775;  Candee  v.  Western  Union  Tel.  Co.,  34 
Wis.  471;  17  Am.  Rep.  452.  In  the  leading  case  of  Railroad 
Co.  v.  Lockwood,  17  Wall.  357,  384,  Mr.  Justice  Bradley  dis- 
cussed the  subject  with  his  accustomed  learning  and  ability, 
and  he  and  the  whole  court  reached  the  conclusions:  "  1.  That 
a  common  carrier  cannot  lawfully  stipulate  for  exemption 
from  responsibility  when  such  exemption  is  not  just  and  rea- 
sonable in  the  eye  of  the  law;  2.  That  it  is  not  just  and  rea- 
sonable in  the  eye  of  the  law  for  a  common  carrier  to  stipulate 
for  exemption  from  responsibility  for  the  negligence  of  him- 
self or  his  servants;  3.  That  these  rules  apply  49S  both  to 
common  carriers  of  goods  and  common  carriers  of  passengers 
for  hire,  and  with  special  force  to  the  latter;  4.  That  a  drover 
traveling  on  a  pass,  such  as  was  given  in  this  case,  for  the  pur- 
pose of  taking  care  of  his  stock  on  the  train,  is  a  passenger 
for  hire."  In  reaching  such  conclusions  Mr.  Justice  Bradley 
said:  u  In  regulating  the  public  establishment  of  common 
carriers  the  great  object  of  the  law  was  to  secure  the  utmost 
care  and  diligence  in  the  performance  of  their  important 
duties — an  object  essential  to  the  welfare  of  every  civilized 
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community.  Hence  the  common-law  rule  which  charged  the 
common  carrier  as  an  insurer.  Why  charge  him  as  such? 
Plainly  for  the  purpose  of  raising  the  most  stringent  motive 

for  the  exercise  of  carefulness  and  fidelity  in  his  trust 

It  is  obvious,  therefore,  that  if  a  carrier  stipulate  not  to  be 
bound  to  the  exercise  of  care  and  diligence,  but  to  be  at  lib- 
erty to  indulge  in  the  contrary,  he  seeks  to  put  off  the  essen- 
tial duties  of  his  employment;  and  to  assert  that  he  may  do 
so  seems  almost  a  contradiction  of  terms":  Railway  Co.  v. 
Lockwood,  17  Wall.  377,  378.  Accordingly,  it  was  there  held, 
in  effect,  that  the  railroad  company  could  not  abdicate  the 
essential  duties  of  its  employment  of  carefulness  and  fidelity 
as  such  common  carrier. 

The  doctrine  of  that  case  has  frequently  been  sanctioned  by 
the  same  court:  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129 
U.  S.  397,  441,  442,  and  cases  there  cited.  There  are  numer- 
ous adjudications  in  the  state  courts  to  the  same  effect:  Gro~ 
gan  v.  Adams  Exp.  Co.,  114  Pa.  St.  523;  60  Am.  Rep.  360; 
Buck  v.  Pennsylvania  R.  R.  Co.,  150  Pa.  St.  170;  30  Am.  St. 
Rep.  800;  Lindsley  v.  Chicago  etc.  Ry.  Co.,  36  Minn.  539;  1 
Am.  St.  Rep.  692;  Hull  v.  Chicago  etc.  Ry.  Co.,  41  Minn.  510; 
16  Am.  St.  Rep.  722;  Boehl  v.  Chicago  etc.  Ry.  Co.,  44  Minn. 
191;  Canfield  v.  Baltimore  etc.  Ry.  Co.,  93  N.  Y.  532;  45 
Am.  Rep.  268;  Chicago  etc.  R.  R.  Co.  v.  Witty,  32  Neb.  275; 
29  Am.  St.  Rep.  436;  Railway  Co.  v.  Wynn,  88  Tenn.  320; 
McFadden  v.  Missouri  Pac.  Ry.  Co.,  92  Mo.  343;  1  Am.  St. 
Rep.  721;  Oalt  v.  Adams  Exp.  Co.,  McArth.  &  M.  124;  48 
Am.  Rep.  742.  Some  of  these  cases  *•*  involved  the  validity 
of  such  stipulation  for  exemption  from  liability  in  contracts 
for  the  carriage  of  livestock,  and,  while  they  indicate  that 
such  contract  for  exemption  might  be  made  as  against  injuries 
resulting  from  the  inherent  nature  or  propensities  of  the 
animals  without  fault  of  the  carrier,  yet  they  all  hold  that  the 
carrier  cannot  by  contract  exempt  itself  from  liability  for 
the  negligence  of  itself  or  its  employees.  Some  of  the  cases 
cited  go  so  far  as  to  hold  that  where  there  is  damage  to  the 
property  so  transported  the  burden  is  on  the  carrier  to  show 
that  it  was  free  from  negligence. 

In  Annas  v.  Milwaukee  etc.  Ry.  Co.,  67  Wis.  55,  58  Am. 
Rep.  848,  Mr.  Justice  Taylor  reviewed  the  authorities,  and  in 
effect  said  that  this  court  was  committed  to  the  rules  of  law 
held  in  Railroad  Co.  v.  Lockwood,  17  Wall.  357.  The  doctrine 
of  that  case  seems  to  be  in  harmony  with  what  was  said  in 
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Richardson  v.  Chicago  etc.  Ry.  Co.,  61  Wis.  596,  and  Ayres  v. 
Chicago  etc.  Ry.  Co.,  71  Wis.  372;  5  Am.  St.  Rep.  226.  Since 
those  cases  arose,  and  since  the  first  was  decided  by  this- 
court,  chapter  487  of  the  Laws  of  1887  has  been  enacted, 
expressly  requiring  every  railroad  corporation  operating  a 
road  within  this  state  to  receive  and  carry  livestock  during 
eight  months  of  the  year,  including  March  and  April,  and 
prescribing  the  conditions  upon  which  such  stock  is  to  be 
so  carried;  and,  among  other  things,  declaring  that  "  said  rail- 
road company  transporting  such  cars  of  livestock  shall  feed 
and  water  such  stock  as  shall  be  unloaded  under  the  provi- 
sions of  this  act  at  the  expense  of  the  railroad  company, 
where  such  stock  shall  be  detained  by  them  for  a  longer 
period  than  six  hours" :  Sanborn  and  Berryman's  Annotated 
Statutes,  sec.  1799  a. 

There  are  numerous  decisions  by  courts  of  high  authority 
in  conflict  with  the  cases  cited,  but  we  must  hold,  what  we 
regard  as  the  better  doctrine,  that  in  so  far  as  the  contract  in 
question  attempted  to  exempt  the  company  from  liability  by 
reason  of  its  own  negligence  or  the  negligence  49*  of  its 
agents  or  employees,  it  is  contrary  to  public  policy  and  void. 
This  really  disposes  of  all  the  questions  raised  upon  the 
defendant's  appeal  calling  for  consideration.  There  are 
exceptions  to  the  admission  of  certain  testimony  as  to  the 
usual  stop  at  Antigo,  the  usual  time  occupied  for  such  trans- 
portation, the  rules  and  orders  of  the  company  in  respect  to 
the  shipping  of  livestock;  but  such  testimony  related  to 
matters  respecting  which  there  was  substantially  no  dispute, 
and,  under  the  admitted  facts  in  the  case,  they  were  of  but 
very  little  significance.  As  often  stated,  this  court  cannot 
reverse  for  errors  which  do  not  affect  the  substantial  rights  of 
the  adverse  party:  Rev.  Stats,  sec.  2829. 

The  court  refused  to  allow  the  plaintiff  to  take  judgment 
for  the  value  of  the  horses  as  found  by  the  verdict.  In  doing 
so  the  court  gave  effect  to  the  clause  of  the  contract  wherein 
it  was  agreed  that  the  liability  of  the  company  should  not  in 
any  event  exceed  one  hundred  dollars  per  head.  It  will  be 
observed  that  that  amount  is  not  named  as  the  value  of  each 
horse,  and  the  contract  contains  no  stipulation  nor  agreement 
as  to  the  value  of  the  horses  or  any  of  them.  In  Hart  v. 
Pennsylvania  R.  R.  Co.,  112  U.  S.  331,  the  plaintiff's  recovery 
was  limited  to  his  "  agreed  valuation"  in  the  contract.  The 
same   was  true  in   Graves  v.  Lake  Shore  etc.  R.  R.  Co.,  137 
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Mass.  33,  50  Am.  Rep.  282,  where  it  was  held  "  that  the 
shipper  was  estopped  to  claim  more  than  the  agreed  valua- 
tion of  the  goods."  To  the  same  effect:  Hill  v.  Boston  etc. 
R.  R.  Co.,  144  Mass.  286;  Brown  v.  Cunard  S.  S.  Co.,  147 
Mass.  58;  Alair  v.  Northern  Pac.  R.  R.  Co.,  53  Minn.  160;  39 
Am.  St.  Rep.  588.  But  where,  as  here,  there  is  an  absence  of 
any  agreed  valuation  in  the  contract,  and  the  limitation  is 
merely  as  to  the  amount  of  recovery  for  damages  caused  by 
the  defendant's  negligence,  the  case  comes  within  the  general 
rule  to  the  effect  that  the  company  cannot  contract  for 
exemption,  either  in  whole  or  in  part,  from  liability  for  the 
negligence  of  itself  or  its  employees.  Supra;  495  Boehl  v. 
Chicago  etc.  Ry.  Co.,  44  Minn.  191 ;  McFadden  v.  Missouri  Pac. 
Ry.  Co.,  92  Mo.  344;  1  Am.  St.  Rep.  721;  Weiller  v.  Pennsyl- 
vania R.  R.  Co.,  134  Pa.  St.  310;  19  Am.  St.  Rep.  700;  Ash- 
endon  v.  London  etc.  Ry.  Co.,  L.  R.  5  Ex.  Div.  190;  Dickson  v. 
Great  Northern  Ry.  Co.,  L.  R.  18  Q.  B.  Div.  176.  This  is  in 
harmony  with  the  rule  held  in  Black  v.  Goodrich  Tramp.  Co., 
55  Wis.  319;  42  Am.  Rep.  713. 

It  is  to  be  remembered  that  the  shipper  and  the  railroad 
company  do  not  contract  upon  equal  terms.  Practically,  the 
shipper  is  bound  to  submit  to  whatever  conditions  are  exacted 
by  the  carrier.  To  be  lawful  such  conditions  must  be  reason- 
able. A  contract  relieving. a  carrier  wholly  or  partially  from 
liability  for  damage  caused  by  its  own  negligence  is  unreason- 
able. We  must  hold  that  the  plaintiff  was  entitled  to  judg- 
ment for  the  amount  of  his  verdict.  The  result  is  that  the 
exceptions  of  the  defendant  are  overruled,  and  the  judgment 
is  affirmed  so  far  as  involved  in  its  appeal. 

By  the  Court.  On  the  defendant's  appeal  the  judgment  is 
affirmed;  on  the  plaintiffs  appeal  the  judgment  is  reversed, 
and  the  cause  is  remanded,  with  direction  to  render  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant  for  the  full 
amount  of  the  verdict  as  damages. 

Carriers  ok  Livestock— Limiting  Liability  tor  Negligence. — A  com' 
<nou  carrier  of  livestock  cannot,  by  contract  with  a  shipper,  relieve  itself 
in  any  manner  from  liability  for  damages  arising  from  loss  or  injury  result- 
ing from  its  own  negligence:  Chicago  etc.  R.  R.  Co.  ▼.  Witty,  32  Neb.  275; 
29  Am.  St.  Rep.  4Hti,  and  note,  with  the  cases  collected.  See,  also,  the 
extended  note  to  Clarke  v.  Roc/tester  etc.  R.  R.  Co.,  67  Am.  Dec.  213. 
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Grace  v.  Northwestern  Mutual  Relief  Asso- 
ciation. 

[87  Wisconsin,  662.] 
Mutual  Bknefit  Association  —  Chang«  ov  Bknkficiary. — Upon  th* 
return  and  surrender  by  a  member  of  a  mutual  benefit  association  of 
his  certificate,  "for  the  purpose  of  securing  a  change  of  beneficiary," 
he  directed  the  new  certificate  to  be  made  payable  to  such  person  or 
persons  as  he  should  designate  and  name  in  his  last  will  and  testament. 
The  new  certificate  was  issued  accordingly,  but  no  person  was  ever 
named  or  designated  as  such  beneficiary  by  last  will,  or  otherwise.  It 
was  held  that  the  attempted  change  of  beneficiaries  was  incomplete, 
and  hence  ineffectual,  and  that  the  contract  of  insurance  must  be 
regarded  as  though  the  former  certificate  had  never  been  returned  and 
surrendered. 

Action  to  enforce  the  payment  of  two  thousand  dollars  as 
insurance.  John  F.  Grace,  father  of  the  infant  plaintiffs, 
became  a  member  of  the  defendant  association  in  1887,  and 
received  a  certificate  of  membership  in  which  his  then  wife, 
Annie  R.  Grace,  was  named  as  beneficiary,  and,  in  case  she 
died  before  him,  then  payable  to  his  heirs  at  law.  In  1888, 
on  application  of  said  John  F.  Grace,  the  infant  plaintiffs 
were  substituted  as  sole  beneficiaries,  and  the  certificate 
therefor  was  placed  in  their  possession.  In  1890  said  Annie 
R.  Grace  obtained  a  divorce  from  said  John  F.  Grace,  and 
the  latter,  in  1891,  married  the  defendant,  Annie  L.  Grace, 
and  immediately  afterward  made  application  for  a  change  of 
beneficiary,  as  stated  in  the  head-note  and  opinion.  Said 
John  F.  Grace  died  in  1893,  and  6oon  afterwards  this  action 
was  commenced,  the  said  Annie  R.  Grace,  mother  of  the 
plaintiffs,  being  also  their  general  guardian  and  guardian  ad 
litem.  The  defendant,  Annie  L.  Grace,  demurred  to  the  com- 
plaint; and  the  defendant  association  answered,  declaring  its 
willingness  to  pay  over  the  amount  of  insurance  to  the  bene- 
ficiaries or  proper  persons  entitled  thereto,  and  asking  the 
court  to  determine  the  conflicting  claims  to  the  same,  etc* 
The  court  sustained  the  demurrer  of  the  defendant,  Annie  L» 
Grace,  and  decreed  that  she  was  entitled  to  the  fund  men- 
tioned, and  that  she  recover  the  same  from  the  defendant 
association.     The  plaintiffs  appealed.* 

J.  P.  Smelker,  for  the  appellants. 

Aldro  Jenks,  for  the  respondent,  Annie  L.  Grace. 

504  Cassoday,  J.  It  must  be  conceded  that  as  the  con- 
tract was  prior  to  the  attempted  change,  February  11,  1891, 
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the  infant  plaintiffs  were  the  sole  beneficiaries.  In  Mr. 
Grace's  "application  for  change  of  beneficiary,"  made  on 
that  day,  it  is  stated,  in  effect,  that  the  former  certificate  is 
thereby  returned  and  surrendered  "  for  the  purpose  of  secur- 
ing a  change  of  beneficiary";  and  that  the  association,  in 
consideration  thereof,  would  issue  and  forward  to  him  a  new 
certificate,  payable  to  such  person  or  persons  as  he  should 
designate  and  name  in  his  last  will  and  testament.  The  cer- 
tificate was  issued  accordingly,  but  no  person  was  ever  desig- 
nated or  named  as  such  beneficiary  by  last  will  and  86* 
testament,  or  otherwise.  The  proposed  change  was  never  in 
fact  effected,  by  reason  of  such  failure  of  Mr.  Grace  to  so 
name  or  designate.  Since  the  former  certificate  was  so 
returned  and  surrendered  for  the  sole  purpose  of  securing 
such  change,  and  since  no  such  change  was  ever  in  fact 
effected  by  reason  of  such  failure,  the  question  recurs  whether 
such  return  and  surrender  of  6uch  former  certificate  operated 
as  a  complete  cancellation  and  extinguishment  of  the  same^ 
or  whether  such  return  and  surrender  remained  inchoate, 
depending  upon  such  change  being  made  complete  by  such 
designation  or  naming  of  new  beneficiaries  or  beneficiary. 

Upon  careful  consideration  we  are  constrained  to  hold  that 
such  return  and  surrender  so  remained  inchoate  and  depend- 
ent. It  is  very  much  the  same  in  principle  as  where  attempts 
have  been  made  to  alter  portions  of  a  will  by  erasures  with- 
out obliteration,  and  by  way  of  substituting  new  words  by 
interlineation  which  fail  to  go  into  effect  for  want  of  re-attes- 
tation; and  hence,  as  there  was  no  intent  to  revoke,  except 
by  way  of  such  substitution  which  so  failed,  the  courts  have 
generally  held  that  the  attempted  alteration  is  ineffectual: 
Will  of  Ladd,  60  Wis.  193,  194;  50  Am.  Rep.  355,  and  cases 
there  cited.  See,  also,  Short  v.  Smith,  4  East,  419;  Soar  v. 
Dolman,  3  Curt.  Ecc.  121;  Brooke  v.  Kent,  3  Moore,  P.  C.  384; 
In  re  Parr,  6  Jur.,  N.  S.,  56.  So  here  we  must  hold  that  the 
attempted  change  of  beneficiaries  was  left  incomplete,  and 
hence  ineffectual;  and  that  the  contract  of  insurance  must  be 
regarded  the  same  as  though  the  former  certificate  had  never 
been  returned  and  surrendered. 

By  the  Court.  That  part  of  the  judgment  in  favor  of  the 
defendant,  Annie  L.  Grace,  and  against  the  plaintiffs  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  over- 
rule the  demurrer  and  render  judgment  in  favor  of  the 
pluintiffs  for  the  fund  of  nineteen  hundred  and  eighty-live 


64         Thoresen  v.  La  Crosse  City  Ry.  Co.     [Wisconsin, 

dollars,  so  held  by  the  defendant  56e  association  for  the 
rightful  owner  as  mentioned;  but  no  costs  are  to  be  awarded 
against  the  association,  either  in  this  court  or  the  trial  court. 

Mutual  Benefit  Associations — Change  op  Beneficiaries. — Where  an 
insured  member  in  a  mutual  benefit  society  has  in  good  faith  attempted  to 
comply  with  the  mode  prescribed  for  changing  his  beneficiary,  but,  owing  to 
-circumstances  beyond  his  control,  the  change  is  not  entirely  consummated  at 
the  time  of  his  death,  equity  will  sometimes  treat  the  substitution  as  com. 
plete:  Rollins  v.  McHaUon,  16  Col.  203;  25  Am.  St.  Rep.  260,  and  note.  See 
on  this  subject  the  extended  note  to  Bankers'  etc  Assn.  v.  Slapp,  19  Am.  St. 
Rep.  786,  and  the  note  to  Union  MuU  Assn.  v.  Montgomery,  14  Am.  St  Rep. 
■526. 


Thoresen  v.  La  Crosse  City  Eailwat  Co. 

[87  Wisconsin,  697.] 

Street  Railways— Duty  op  Cardriver.— It  is  the  duty  of  the  driver 
of  a  street-car  to  exercise  the  highest  degree  of  care  to  avoid  any  col- 
lision or  accident,  especially  at  street  crossings.  He  should  exercise  all 
the  care  that  prudence  may  suggest  in  looking  about  and  listening  to 
assure  himself  that  his  track  is  clear  and  safe,  and  for  failure  to  do  so 
his  employer  is  responsible. 

Street  Railways — City  Ordinance. — A  city  ordinance  which  gives  priority 
of  passage  to  a  street-car  when  met  or  overtaken  by  any  other  vehicle, 
does  not  give  the  driver  of  the  car  any  right  to  ignore  or  disregard  the 
presence  of  other  vehicles  on  the  street,  and  particularly  at  crossings. 

Street  Railways — Crossings. — Failure  on  the  part  of  a  street-car  driver 
to  keep  a  lookout  ahead,  when  approaching  a  crossing,  is  not  excused 
by  the  fact  that  he  was  giving  his  attention  solely  to  an  attempted 
identification  of  another  car  to  which  he  expected  to  change. 

Contributory  Negligence — Nonsuit. — Proof  of  contributory  negligence 
must  be  clear  and  decisive  to  warrant  a  nonsuit,  or  an  absolute  direction 
to  the  jury  on  that  ground.  And  it  was  held  in  this  case  that  the  evi- 
dence did  not  show  clearly  and  decisively  that  the  plaintiffs  intestate 
was  guilty  of  contributory  negligence,  so  as  to  justify  a  nonsuit  on 
that  ground,  and  that  it  was  properly  a  question  for  the  jury,  in  view 
of  all  the  facts  and  circumstances  disclosed. 

Action  for  damages  for  wrongfully  causing  the  death  of 
the  plaintiff's  intestate.  As  alleged  in  the  complaint,  the 
deceased  was  traveling  in  a  milk-wagon  in  the  city  of  La 
Crosse,  on  a  dark  and  rainy  evening  in  the  month  of  October, 
and,  while  crossing  at  the  intersection  of  two  streets  in  said 
city,  her  wagon  was  struck  and  overturned  by  a  street-car  of 
the  defendant  company,  and  she  was  thrown  to  the  ground, 
receiving  injuries  which  resulted  in  her  death.  The  defend- 
ant was  charged  with  negligence  in  causing  its  car  to  approach 
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and  rapidly  pass  said  crossing,  and  in  failing  to  warn  the 
deceased  of  the  approach  of  said  car.  The  defendant  denied 
the  charge  of  negligence  on  its  part,  and  alleged  contributory 
negligence  on  the  part  of  the  deceased,  and  at  the  close  of 
the  testimony  the  court  granted  judgment  of  nonsuit.  The 
plaintiff  appealed.  It  appeared  that  the  deceased,  at  the  time 
of  the  accident,  was  accompanied  by  a  boy,  Harold  Wold, 
about  thirteen  years  of  age,  who  testified  on  behalf  of  the 
plaintiff,  in  substance,  as  follows:  That  they  were  going 
easterly  along  King  street  across  Fourth  street,  and  saw  street- 
cars on  the  track  on  the  latter  street,  one  about  half  a  block 
south  of  King  street,  and  one  crossing  King  street,  going 
couth,  and  it  seemed  as  if  the  one  about  half  a  block  south 
was  standing;  that  they  crossed  the  street  just  as  quick  as 
the  car  going  south  passed  them,  and  did  not  then  look  at 
the  other  car — the  one  standing;  that  when  they  got  on  the 
first  track  they  saw  the  standing  car  coming  very  fast,  and 
that  the  driver  of  the  car  was  looking  back,  and  the  witness 
did  not  see  him  try  to  stop  the  car;  that  when  they  got  to 
the  first  track  the  car  was  about  two  rods  off,  and  when  they 
were  on  the  last  track  the  car  struck  the  wagon,  and  they 
were  tipped  out  on  Fourth  street  just  below  the  crossing. 
It  was  shown  that  the  tracks  in  Fourth  street  at  the  point  in 
question  were  about  thirteen  feet  in  width.  Evidence  pro- 
duced by  the  defendant  tended  to  show  that  the  car  going 
south  met  and  passed  the  north-bound  car  about  one  hundred 
and  twenty  feet  south  of  King  street,  and  that  the  driver  of 
the  latter  car  started  up,  and  went  but  a  few  steps,  and  the 
horse  of  the  plaintiff's  intestate  was  there,  the  two  horses 
facing  each  other,  and  that  the  car-horse  did  not  walk  fast. 
The  driver  of  the  car  testified  that  there  was  a  g»  od  bell  on 
the  horse,  and  that  the  night  was  very  dark,  so  dark  that  he 
could  not  see  any  thing.  The  evidence  was  conflicting  as  to 
whether  the  intestate  was  driving  directly  across  King  street 
or  south  along  Fourth  street.  An  ordinance  of  the  city  of 
La  Crosse,  giving  priority  of  passage  to  the  defendant's  cars 
when  met  or  overtaken  by  any  other  vehicle,  was  put  in  evi- 
dence.    Other  facta  appear  in  the  opinion. 

M.  Bergh,  BUekman,  and  Bloomingdale,  for  the  appellant. 

Losey  and  Woodward,  for  the  respondent. 

•°3  Pinney,  J.     The  evidence  in  this  case,  we  think,  wai 
such  as  to  require  the  submission  of  the  case  to  the  jury. 

am.  bT.  Kir.,  Vou  XLL-6 
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The  testimony  on  the  part  of  the  plaintiff  tended  very  clearly 
to  show  that  the  defendant,  by  its  cardriver,  was  negligent 
in  the  conduct  and  management  of  its  car,  under  the  circum- 
stances as  described  by  the  witness  Harold  Wold,  and  there 
are  some  facts  and  circumstances  that  tend  to  corroborate 
this  view.  There  is  no  doubt  that  the  driver  looked  at,  and 
back  towards,  the  south-bound  car;  but  there  is  a  decided 
conflict  of  evidence  as  to  the  relative  positions  of  the  wagon 
and  his  car,  and  the  distance  they  were  apart  at  the  time. 
Undoubtedly  the  driver  had  a  right  to  look  for  the  car  to 
which  he  expected  to  change;  but  his  right  in  this  respect 
was  relative  and  not  absolute.  The  evidence  shows  that  the 
intersection  of  these  streets  was  a  much  frequented  place  in 
the  city,  and  the  evening  was  dark  and  rainy.  The  single- 
horse  street-car  had  only  6°4  two  or  three  passengers  aboard, 
and,  like  other  vehicles,  had  a  common  right  of  passage  in 
the  street,  but  was  necessarily  confined  to  its  track;  and  it 
would  seem,  from  the  ordinance  in  evidence,  that  it  had 
priority  of  passage  when  met  or  overtaken  by  any  other 
vehicle.  The  driver  of  the  car  had,  however,  no  right  to 
ignore  or  disregard  the  presence  of  other  vehicles  on  the 
street,  and  particularly  at  the  crossing.  The  authorities 
cited  by  the  appellant's  counsel  show  that  it  is  the  duty  of 
a  driver  to  exercise  the  highest  degree  of  care  to  avoid  any 
collision  or  accident,  especially  at  street  crossings,  and  that 
he  should  exercise  all  the  care  that  prudence  may  suggest  in 
looking  about  and  listening  to  assure  himself  that  his  track 
is  clear  and  safe,  and  for  his  failure  to  do  so  his  employer  ia 
responsible:  Heucke  v.  Milwaukee  City  Ry.  Co.,  69  Wis.  401; 
Collins  v.  South  Boston  R.  R.  Co.,  142  Mass.  301;  56  Am.  Rep. 
675;  Baltimore  etc.  R.  R.  Co.  v.  McDonnell,  43  Md.  534,  553; 
Anderson  v.  Minneapolis  St.  Ry.  Co.,  42  Minn.  492;  18  Am. 
St.  Rep.  525.  The  company  was  bound  to  exercise  its  rights 
and  privileges  with  a  proper  regard  to  the  rights  and  safety 
of  others  lawfully  using  the  street;  and  on  the  occasion  in 
question  the  driver  should  have  kept  a  lookout  and  exercised 
a  proper  degree  of  caution,  in  approaching  the  crossing,  in 
this  respect.  He  ought  not  to  have  given  his  attention  solely 
to  an  attempted  identification  of  his  car.  The  duty  which 
the  company  and  its  employees  owe  to  the  public  is  para- 
mount to  that  which  they  owe  to  each  other:  Anderson  v. 
Minneapolis  St.  Ry.  Co.,  42  Minn.  493;  18  Am.  St.  Rep.  525. 
It  is  the  duty  of  the  company  and  its  employees  to  tha 
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public  to  seek  to  avoid  accidents  where  they  are  likely  .to 
occur,  instead  of  omitting  the  reasonable  precautions  that  the 
situation  and  circumstances  naturally  and  fairly  suggest.  It 
is  evident  that  a  car  proceeding  as  slowly  as  the  one  on  the 
present  occasion  could  have  been  easily  and  readily  stopped. 
There  is  evidence  tending  to  show  that  the  driver,  when  he 
ought  to  have  been  keeping  a  lookout  605  ahead,  was  looking 
behind,  and  that  he  did  nothing  to  stop  the  car.  Although 
there  is  evidence  to  support  a  contrary  contention,  we  for- 
bear to  remark  upon  it,  for  the  obvious  reason  that  the  truth 
of  the  matter  is  for  the  consideration  of  a  jury,  subject  to  the 
power  of  the  court  to  set  aside  any  verdict  not  warranted  by 
the  evidence. 

In  order  to  justify  the  court  in  taking  a  case  from  the  jury, 
the  question  must  be  wholly  one  of  law;  for  if  it  depends  upon 
controverted  facts,  upon  what  facts  the  evidence  establishes, 
the  credibility  of  witnesses,  or  what  inferences  or  conclusions 
should  be  drawn  from  the  testimony,  then  it  is  clearly  a  ques- 
tion of  fact  for  the  jury:  Langhoff  v.  Milwauke  etc.  Ry.  Co.,  19 
Wis.  496;  Nelson  v.  Chicago  etc.  Ry.  Co.,  60  Wis.  320;  Hill  v. 
Fond  du  Lac,  56  Wis.  242;  Valin  v.  Milwaukee  etc.  R  R.  Co.,  82 
Wis.  5,  6;  33  Am.  St.  Rep.  17.  The  rule  is  well  settled  that 
proof  of  contributory  negligence  must  be  clear  and  decisive  in 
order  to  warrant  a  nonsuit  or  an  absolute  direction  to  the  jury 
on  that  ground.  "When  circumstances  leave  the  inference  of 
contributory  negligence  in  doubt,  and  the  court  is  unable  to 
say  that,  upon  the  most  favorable  construction  which  can  be 
given  to  the  evidence  for  the  plaintiff,  there  is  nothing  to  sub- 
mit to  a  jury,  a  nonsuit  is  improper":  Ewen  v.  Chicago  etc. 
Ry.  Co.,  38  Wis.  613,  628.  In  Houfe  v.  Fulton,  29  Wis.  296, 
9  Am.  Rep.  568,  it  was  held  that:  "The  question  of  contribu- 
tory negligence  is  one  eminently  proper  for  a  jury  to  determine; 
and  when  the  evidence  does  not  clearly  and  indisputably 
show  such  negligence  or  want  of  care  on  the  part  of  the  plain- 
tiff, so  as  to  leave  nothing  to  submit  to  the  jury  on  the  oppo- 
site theory  or  position,  a  nonsuit  should  not  be  granted": 
Langhoff  v.  Milwaukee  etc.  Ry.  Co.,  19  Wis.  489;  Bcssex  v. 
Chicago  etc.  Ry.  Co.,  45  Wis.  483. 

Whether,  upon  all  the  facts  within  the  observation  of  the 
deceased,  she  reasonably  came  to  the  conclusion  that  she 
could  cross  the  tracks  of  the  street  railway  company  we  ••• 
cannot  know,  except  from  the  testimony  of  the  boy  Harold 
Wold,  and  his  estimate  of  distances  may  not  be  entirely  accu- 


63  Thoresen  v.  La  Crosse  City  Ry.  Co.     [Wisconsin, 

rate;  and  in  the  rain  and  darkness  the  deceased  may  not 
have  been  able  to  judge  accurately.  Without  commenting 
upon  the  evidence  we  think,  under  the  facts  and  circum- 
stances disclosed,  that  it  was  a  question  for  the  jury  to  say 
whether  the  deceased  was  driving  directly  across  Fourth 
street  or  directly  down  it  towards  the  approaching  car,  and 
that  the  court  could  not  properly  say,  under  the  evidence,  as 
a  matter  of  law,  that  it  was  negligence  which  ought  to  pre- 
vent a  recovery  for  her  to  attempt  to  cross  the  tracks,  about 
thirteen  feet  in  width,  at  an  estimated  distance  of  two  rods  in 
advance  of  a  single-horse  street-car,  proceeding  at  a  very 
moderate  pace.  The  evidence,  in  many  respects,  is  uncer- 
tain and  confusing;  and  the  case  is  one  peculiarly  for  the 
experience  and  practical  knowledge  of  a  jury,  to  weigh  and 
give  proper  effect  to  the  evidence  and  draw  just  inferences 
and  conclusions,  in  view  of  all  the  facts  and  circumstances  of 
the  case.  We  do  not  think  that  the  evidence  shows  clearly 
and  decisively  that  the  deceased  was  guilty  of  contributory 
negligence,  so  as  to  justify  a  nonsuit  on  that  ground,  and  for 
these  reasons  the  judgment  appealed  from  must  be  reversed. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Newman,  J.,  took  no  part. 

Street  Railways — Injury  to  Persons  on  Street — Doty  or  Driver. 
The  driver  of  a  street-car  must  be  in  a  place  and  condition  to  exercise  a  rea- 
sonable degree  of  care  and  diligence  in  watching  the  street  ahead  of  him,  so 
as  to  prevent  collisions  and  avoid  injury  to  pedestrians  lawfully  traveling 
thereon:  Anderson  v.  Minneapolis  etc.  Ry.  Co.,  42  Minn.  490;  18  Am.  St. 
Rep.  525.  It  is  the  duty  of  the  gripman  of  a  street  railway  car  to  keep  his 
eyes  on  the  track  before  him,  and  not  to  gaze  at  other  objects  while  the  car 
is  in  motion,  and,  if  an  accident  occurs  through  his  failure  to  do  this,  his 
employer  is  answerable:  Schnur  v.  Citizen's  Traction  Co.,  153  Pa.  St.  29;  34 
Am.  St.  Rep.  680,  and  note.  This  question  is  fully  discussed  in  the  extended 
note  to  Western  Paving  etc  Co.  v.  Citizen's  etc  S.  B.  Co.,  25  Am.  St.  Rep. 
481. 

Contributory  Negligence— When  a  Question  of  Law.— A  court  will 
not  relieve  from  liability,  on  the  ground  of  contributory  negligence,  a  defend- 
ant guilty  of  a  flagrant  violation  of  a  law  or  municipal  regulation,  where  the 
evidence  does  not  make  out  a  clear  case  of  such  negligence:  Bluedorn  v.  Mis- 
souri Pac.  Ry.  Co.,  108  Mo.  439;  32  Am.  St.  Rep.  615.  Contributory  negligence 
never  becomes  a  question  for  the  court  unless  the  case  is  a  very  clear  one  and 
presents  some  decisive  act  in  regard  to  the  effect  of  which  ordinary  minds  can- 
not  differ:  People's  Bank  v.  Morgolofski,  75  Md.  432;  32  Am.  St  Rep.  403, 
and  note.  Where  contributory  negligence  appears  without  any  conflict  of 
evidence  from  the  plaintiff's  own  case  or  the  cross-examination  of  his  wit* 
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nesses,  it  is  the  duty  of  the  court  to  take  the  case  from  the  jury:  Weber  v. 
Kansas  City  etc.  Ry.  Co.,  100  Mo.  194;  18  Am.  St.  Rep.  541,  and  note;  ive«- 
bitt  v.  Greenville,  69  Miss.  22;  30  Am.  St.  Rep.  521,  and  note.  A  case  involv- 
ing due  care  on  the  part  of  the  plaintiff  should  be  withdrawn  from  the  jury 
only  when  there  is  an  entire  absence  of  any  facts  to  authorize  the  inference 
that  the  plaintiff  was  conducting  himself  with  reasonable  prudence  or  dis- 
cretion: Foxv.  Sackett,  10  Allen,  535;  87  Am.  Dec.  682,  and  note.  See,  alio, 
the  note  to  Valin  v.  Milwaukee  etc.  ii.  R.  Co.,  33  Am.  St.  Rep.  28. 


Loberg  v.  Town  of  Amherst. 

[87  Wisconsin,  634.] 

Public  Highway — Defects  or  Obstructions  in. — Ditches  or  gutters  on  tha 
sides  of  highways  designed  and  convenient  for  drainage,  with  walks  in 
the  nature  of  bridges  across  the  same,  for  the  use  of  pedestrians, 
leaving  unobstructed  the  traveled  portion  of  the  road,  cannot  be  consid- 
ered as  defects  or  obstructions  in  the  highway. 

Public  Highway — Abutting  Ownership — Evidence.— Evidence  of  one'a 
occupation  and  use  of  premises,  in  front  of  which  he  had  placed  build- 
ing materials,  is  presumptive  evidence  of  his  ownership  of  the  premises 
go  as  to  make  him  an  abutter  on  the  highway,  with  the  rights  of  an 
abutting  owner. 

Public  Highway— Rights  op  Abutter  on. — An  abutting  owner  on  a  pub- 
lic street  or  highway  has  a  right  to  use  temporarily  a  reasonable  portion 
thereof  for  the  deposit  of  mortar-boxes,  etc.,  while  necessarily  used  in 
plastering  his  house,  and,  although  he  might  be  able  to  use  his  yard  or 
garden  for  the  purpose,  he  is  not  bound  to  do  so  at  the  peril  of  injuring 
his  shrubbery  or  plants,  and  may  insist  upon  his  rights  as  an  abutting 
owner. 

Public  Highway — Reasonable  Use  op. — The  question  of  reasonable  neces- 
sity and  use  of  the  margin  of  a  highway  by  an  abutting  owner  is  ordi- 
narily one  for  the  jury,  and  usually  arises  where  a  larger  portion  is 
occupied  than  is  deemed  fairly  necessary  for  the  purpose,  or  its  use  is 
claimed  to  have  been  unreasonably  prolonged.  But  where,  under  conceded 
facts,  no  more  space  was  used  than  was  actually  occupied  by  two  mor- 
tar-boxes of  ordinary  size,  a  barrel  of  lime  and  some  sand,  and  there  is 
no  claim  that  the  use  waa  prolonged  for  an  unreasonable  time,  the  ques- 
tion is  one  for  the  court,  and  the  case  ought  not  to  be  submitted  to  the 
jury. 

Public  Highway— Liability  op  Town.— A  town  cannot  be  held  liable 
for  injuries  resulting  from  the  fright  of  a  horse  caused  by  the  presence 
of  building  materials  in  the  highway,  although  of  such  a  nature  as  to 
frighten  horses  of  ordinary  gentleness,  unless  an  unlawful  or  unreason- 
able use  waa  being  made  of  the  highway  in  placing  them  there,  of  which 
fact  the  town  authorities  had  notice. 

Action  for  damages  for  injury  sustained  by  reason  of  al- 
leged defects  in  a  highway  of  the  defendant  town.  The  said 
highway  had  been  turnpiked  through  the  village  of  Amherst, 
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leaving  a  ditch  or  gutter  on  the  west  side  thereof,  about  eight 
or  ten  feet  wide,  which  was  filled  with  water  for  a  consider- 
able part  of  the  year.  A  plank  crosswalk,  substantially  in 
the  nature  of  a  bridge,  passed  over  the  ditch  or  gutter  oppo- 
site the  house  of  one  Jensen,  who  built  it  as  a  means  of 
enabling  him  and  others  who  lived  on  the  east  side  of  the 
road  to  cross  to  the  sidewalk  on  the  west  side  of  the  road. 
Two  days  before,  and  at  the  time  the  accident  occurred,  there 
were,  on  the  east  side  of  the  road,  between  the  sidewalk  and 
the  traveled  part  of  the  road  in  front  of  Jensen's  house,  two 
mortar-boxes,  about  the  ordinary  size,  a  barrel  of  lime,  and 
some  sand,  all  nearly  opposite  the  crosswalk,  and  all  placed 
there  for  use  in  plastering  rooms  in  Jensen's  house.  The 
plaintiff  claimed  that  these  objects  were  likely  to  frighten 
horses  traveling  along  the  road,  and  that  the  town  authorities 
knew  these  facts,  and  it  appeared  that  the  overseer  of  the  dis- 
trict saw  the  boxes  in  front  of  Jensen's  the  day  before  the 
accident.  The  accident  occurred  at  said  crosswalk,  and  there 
was  no  evidence  to  show  that  Jensen  owned  the  premises 
occupied  by  him  opposite  the  place  of  the  accident,  other 
than  his  possession  and  use  thereof,  nor  that  he  had  any  per- 
mission from  any  cne  to  place  the  mortar-boxes  where  he 
did.  As  stated  by  the  plaintiff  and  another  who  was  riding 
with  him,  they  were  passing  along  the  said  highway  with  a 
single  horse  and  buggy,  and  reached  the  vicinity  of  the  acci- 
dent about  noon,  the  plaintiff  driving;  that  when  they  ar- 
rived by  the  village  schoolhouse,  on  the  east  side  of  the 
highway,  all  the  children  came  out,  and  the  horse  started  up 
a  little  fast,  but  was  not  scared  until  he  came  to  the  little 
bridge  or  crosswalk;  that  the  horse  then  looked  at  some  lime- 
boxee  on  the  opposite  side,  made  several  jumps,  and  shied 
with  the  buggy  out  of  the  road,  when  the  wheel  of  the  buggy 
struck  the  crosswalk,  throwing  the  plaintiff  out,  whereby  he 
sustained  very  serious  personal  injury.  Other  facts  appear 
in  the  opinion.  The  plaintiff's  offer,  after  the  close  of  the 
testimony,  to  prove  that  the  mortar-boxes  could  have  been 
placed  in  Jensen's  yard  as  conveniently  as  on  the  margin  of 
the  highway,  was  overruled,  and  a  verdict  directed  for  the 
defendant.  From  a  judgment  entered  thereon  the  plaintiff 
appealed. 

Raymond,  Lamoreux,  and  Park,  for  the  appellant. 

Cate,  Jones,  and  Sanborn,  for  the  respondent. 
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640  Pinney,  J.  1.  The  uncontradicted  evidence  makes  it 
very  plain  that  the  crosswalk  extending  from  the  western 
portion  or  side  of  the  highway,  turnpiked  up  as  it  was,  over 
the  so-called  depression,  gutter,  or  ditch,  was  in  no  just  or 
proper  sense  an  obstruction  or  defect  in  the  highway  in  ques- 
tion. In  respect  to  the  manner  of  its  construction,  its  situa- 
tion and  location  with  reference  to  the  sidewalk  on  the  west 
side  of  the  highway  and  somewhat  above  it  and  the  ditch 
beneath  it,  as  well  as  the  highway  itself,  there  is  no  question 
or  controversy.  There  was  no  question  to  be  submitted  to 
the  jury  in  reference  to  this  so-called  crosswalk  or  bridge.  It 
was  clearly  a  public  convenience  and  a  reasonable  necessity 
in  the  use  of  the  road  and  sidewalk  along  it  for  those  living 
on  and  along  the  east  side  of  the  highway,  or  who  desired  to 
cross  over  from  thence  to  the  sidewalk  and  pass  upon  it, 
either  south  into  the  village  or  north  to  or  near  the  village 
school.  It  was  substantially  like  the  crosswalks  in  general 
use  over  gutters  and  ditches  along  streets  in  cities  and  vil- 
lages and  ordinary  highways  where  crosswalks  are  needed. 
It  was  not  likely  to  form  any  hindrance,  inconvenience,  or 
delay  to  any  one  traveling  along  or  upon  the  turnpiked  por- 
tion of  the  highway,  or  to  any  part  of  it  designed  and  fitted 
for  travel  with  ordinary  vehicles;  and  the  highway  at  this 
point,  as  turnpiked  and  in  its  ordinary  condition  for  use,  was 
of  ample  width.  The  ditch  over  which  the  crosswalk  ex- 
tended was  designed  and  convenient  only  for  drainage,  and 
the  crosswalk  was  a  legitimate  and  proper  convenience  to 
enable  pedestrians  to  cross  it.  It  had  been  in  use  for  two 
years  and  a  half,  so  far  as  appears,  without  complaint,  and 
with  the  presumed  sanction  at  least  of  the  town  officers. 
Ditches  or  gutters,  with  walks  across  the  same  for  the  use  of 
pedestrians,  are  of  such  common  necessity  and  general  use 
that  they  cannot  be  considered  as  defects  or  obstructions  in 
the  highway.  As  it  has  been  repeatedly  held,  the  town  641  is 
not  bound  to  fit  and  maintain  the  highway  for  use  and  travel 
in  its  entire  width,  nor  is  it  an  insurer  of  the  safety  of  the 
persons  and  property  of  travelers  along  it.  Its  liability  is 
founded  only  upon  some  fault  or  negligence  on  the  part  of 
the  town,  and  a  finding  that  the  crosswalk  or  bridge  in  ques- 
tion was  a  defect  or  obstruction,  in  view  of  the  description  of 
it  by  the  plaintiff  and  his  witnesses,  would  be  manifestly 
without  proper  evidence  to  support  it. 

2.  Assuming  that  the  cause  of  the  fright  of  the  horse  which 
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resulted  in  the  injury  to  the  plaintiff  was  solely  the  presence 
of  the  mortar-boxes,  etc.,  on  the  opposite  side  of  the  highway* 
in  front  of  Jensen's  house,  and  that  these  objects  were  likely 
to  frighten  horses  of  ordinary  gentleness  driven  on  and  along 
the  highway,  yet  we  think  that  the  evidence  wholly  fails  to 
show  that  the  defendant  town  is  liable  for  the  damages  which 
ensued.  We  think  the  evidence  of  Jensen's  occupation  and 
use  of  the  premises,  and  his  acts  of  ownership  over  them,  in 
front  of  which  he  had  placed  the  boxes,  was  presumptive  evi- 
dence of  ownership  of  the  premises,  so  as  to  make  him  an 
abutter  on  the  highway,  with  the  rights  of  6uch,  whether  he 
owned  the  fee  to  the  center  or  only  to  the  margin.  As  such, 
he  had  a  right  to  use  temporarily  a  reasonable  portion  of  the 
street  for  the  deposit  of  the  mortar-boxes,  etc.,  while  neces- 
sarily used  in  plastering  his  house.  This  right  is  born  of 
necessity  and  justified  by  it.  But  the  necessity  need  not  be 
absolute.  It  is  enough  if  it  is  reasonable,  and  this  temporary 
use  of  the  margin  of  the  highway  by  him  for  that  purpose 
was  lawful.  As  fuel  is  necessary,  a  man  may  throw  wood 
into  the  street  for  the  purpose  of  having  it  carried  to  his  house 
and  it  may  lie  there  a  reasonable  time;  and.  because  build- 
ing is  necessary,  materials  proper  and  adapted  to  that  pur- 
pose may  be  placed  in  the  street,  provided  it  be  done  in  the 
most  convenient  manner;  and  so,  as  to  the  repairing  of  a 
house,  the  public  must  submit  to  the  inconvenience  neces- 
sarily 64*  incident  thereto,  but,  if  prolonged  for  an  unrea- 
sonable time,  such  use  of  the  street  becomes  unlawful: 
Hundhausen  v.  Bond,  36  Wis.  29;  Raymond  v.  Keseberg,  84 
Wis.  302;  Callanan  v.  Gilman,  107  N.  Y.  360,  365;  1  Am.  St. 
Rep.  831;  Clark  v.  Fry,  8  Ohio  St.  373,  374;  72  Am.  Dec.  590. 

The  question  of  reasonable  necessity  and  use  is  ordinarily 
one  for  the  jury,  and  usually  arises  where  a  larger  portion  of 
the  street  is  thus  occupied  than  is  deemed  fairly  necessary; 
or  its  use  is  claimed  to  have  been  unreasonably  prolonged, 
but  where  the  facts  are  not  disputed,  as  in  this  case,  and  no 
more  space  was  occupied  on  the  margin  of  the  highway  than 
was  actually  occupied  by  the  two  mortar-boxes,  etc.,  and  there 
is  no  claim  that  the  use  had  been  unreasonably  prolonged,  the 
case  ought  not  to  be  submitted  to  the  jury  to  find,  perchance, 
a  verdict  which  would  be  a  denial  of  the  legal  right  under 
conceded  facts,  and  which  it  would  be  the  duty  of  the  court 
to  set  aside. 

Although  Jensen  might  possibly  or  probably  have  been  able 


May,  1894.]      Loberg  v.  Town  op  Amherst.  7$ 

to  use  the  mortar-boxes  in  his  yard  or  garden  we  do  not  think 
he  was  bound  to  do  so  at  the  peril  of  injuring  his  shrubbery 
or  plants,  or  that  he  was  precluded  on  that  account  from  the 
exercise  of  his  rights  as  an  abutter  on  the  highway.  Tho 
offer  of  proof  on  that  point  was  made  after  the  testimony  in 
the  case  had  been  closed,  and  it  was  discretionary  with  the 
court  whether  it  should  be  received,  and  it  was  not  error  to 
reject  it.  Had  it  been  received  it  could  not  have  affected 
Jensen's  right  to  have  used  the  margin  of  the  highway  as  he 
did. 

In  Cairncross  v.  Pewaukee,  78  Wis.  70,  it  was  pointed  out 
that:  "  The  purpose  for  which  a  thing  is  in  the  street  must 
and  does  determine  in  many  cases  whether  it  is  there  right- 
fully or  not.  Take  the  case  of  Bloor  v.  Delafield,  69  Wis.  273, 
where  the  court  held  that  the  mortar-box  was  an  obstruction 
in  the  highway  when  placed  within  the  way  as  a  place  of 
temporary  deposit  merely;  yet,  if  such  mortar-box  64s  had 
been  placed  on  a  wagon  and  carried  along  the  highway  for 
the  purpose  of  being  transported  from  one  place  to  another,  it 
might  have  been  equally  an  object  in  the  way  which  would 
naturally  frighten  horses,  but  there  can  be  no  doubt  that  in 
such  case  it  would  have  been  rightfully  in  the  way,  and 
neither  the  owner  nor  the  town  would  have  been  liable  for  an 

injury  resulting  from  its  being  there The  liability  of 

a  town  or  other  municipality  for  permitting  objects  which  are 
naturally  calculated  to  frighten  teams  to  remain  in  the  high- 
way arises  out  of  the  fact  that  they  are  permitted  to  be  there 
for  an  unlawful  purpose."  It  is  clear,  upon  the  undisputed 
facts  in  this  case,  as  well  as  upon  the  fact  offered  to  be  proved 
by  the  plaintiff,  that  the  mortar-boxes,  etc.,  in  question,  at 
the  time  of  plaintiff's  injury,  were  lawfully  in  the  highway. 
This  is  in  conformity  with  the  case  of  Jochem  v.  Robinson,  66 
Wis.  638,  57  Am.  Rep.  298,  and  Cairncross  v.  Pewaukee,  86 
Wis.  181. 

3.  Upon  still  another  ground  we  think  that  the  court 
properly  directed  a  verdict  for  the  defendant.  There  was 
no  evidence  of  notice  to  the  town  authorities  that  an  un- 
lawful or  unreasonable  use  was  being  made  of  the  highway 
by  Jensen,  the  abutter  thereon,  in  consequence  of  his  having 
placed  the  mortar-boxes  on  the  margin  of  the  street  in  order 
to  plaster  rooms  in  his  house.  There  was  nothing  in  their 
mere  presence  there  for  such  a  purpose  to  operate  either  as 
constructive  notice  to  the  town  authorities,  or  as  actual  notice 
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to  the  overseer,  who  merely  saw  them  there  the  day  before 
the  accident,  that  Jensen  was  exceeding  his  prima  facie 
rights  as  an  abutter  on  the  highway,  or  making  an  unreason- 
able and  unlawful  use  of  it:  Cairncross  v.  Pewaukee,  86  Wis. 
181;  Bartlett  v.  Kittery,  68  Me.  358. 

For  these  reasons  we  hold  that  the  circuit  court  rightfully 
directed  a  verdict  for  the  defendant. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Highways — Temporary  Obstruction  by  Abutting  Owner.— The  right 
of  the  owner  of  land  abutting  on  a  public  highway  to  use  a  portion  of  the 
highway  in  a  reasonable  manner  for  special  purposes,  temporarily,  is  not 
subservient  to  the  right  of  the  traveling  public,  and  its  exercise  without 
negligence  imposes  no  liability:  North  Manheim  Township  v.  Arnold,  119 
Pa.  St.  380;  4  Am.  St.  Rep.  650,  and  note.  The  street  in  a  city  may  be 
obstructed  by  placing  building  material  in  it  for  a  reasonable  time,  if  it  be 
necessary  to  deposit  such  material  in  the  street  for  want  of  room  elsewhere: 
Wood  v.  Hears,  12  Ind".  515;  74  Am.  Dec.  222,  and  note.  Occupants  of 
places  of  business  upon  a  street  may  use  the  sidewalk  in  front  of  their  premises 
in  receiving  and  sending  out  merchandise,  having  a  due  care  for  the  safety  of 
pedestrians,  and  what  is  a  reasonable  length  of  time  they  may  allow  their 
property  to  remain  upon  the  sidewalk  without  incurring  the  charge  of  neg- 
ligence is  a  question  for  the  jury:  Vallo  v.  United  States  Express  Co.,  147 
Pa.  St.  404;  30  Am.  St.  Rep.  741,  and  note.  See  the  further  discussion  of 
this  question  in  the  extended  note  to  Callanan  v.  Gilman,  1  Am.  St.  Rep. 
S40,  and  the  note  to  Clark  v.  Fry,  72  Am.  Dec.  599. 

Highways. — Obstructions  Frightening  Horses:  See  Schaeffer  v.  Jack- 
son Township,  150  Pa.  St.  145;  30  Am.  St.  Rep.  792,  and  note,  with  the  cases 
collected,  and  the  extended  note  to  Morse  v.  Town  of  Richmond,  98  Am. 
Dec.  608-612. 
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Master  and  Servant — Services  Rendered  Among  Relatives.— Where 
near  relatives  reside  together  as  a  common  family,  and  one  of  them  ren- 
ders services  to  another,  and  the  latter  furnishes  him  board  and  lodging 
or  other  necessaries  or  comforts,  a  presumption  arises  that  neither  party 
intended  to  receive  or  to  pay  compensation  for  the  services  rendered  on 
the  one  hand,  or  for  the  board  and  lodging,  or  other  necessaries  or  com- 
forts on  the  other,  and  the  relation  of  aunt  and  nephew  seems  to  be 
within  the  rule. 

Master  and  Servant — Contract  for  Services. — The  relation  of  master 
and  servant,  or  an  express  contract  to  compensate  a  relative  for  services 
rendered,  may  be  established  as  fairly  and  fully  by  circumstantial  evi- 
dence as  by  that  which  is  direct. 
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Master  and  Servant— Agreement  to  Pay  for  Services— Evidence. — 
Evidence  showing  that  the  claimant,  a  nephew  of  the  deceased,  came  at 
her  request  from  Germany,  and,  though  of  full  age,  lived  with  her  and 
carried  on  her  farm,  and  managed  her  property  for  her  until  her  death, 
*  period  of  nearly  nine  years;  that  he  had  never  lived  with  or  worked  for 
her  before,  and  she  had  never  occupied  toward  him  any  quasi  parental 
relation,  and  he  had  never  been  the  recipient  of  any  thing  from  her 
by  way  of  gift,  or  otherwise;  that  she  had  declared  at  various  times  to 
others  that  all  her  property  was  to  go  to  him  for  his  services,  and  that 
he  himself  expected  to  be  compensated  in  that  way  for  them,  was  held 
sufficient  to  sustain  the  finding  of  the  trial  court,  that  there  was  a  con- 
tract between  the  parties  that  he  should  be  so  compensated.  It  was 
also  held  that  the  claimant  was  competent  to  testify  that  he  rendered 
the  services  with  the  expectation  that  he  would  be  compensated  for 
them. 

Appeal — Verity  of  Record. — The  circuit  court  is  charged  with  the  duty 
of  making  up  its  own  record,  and  its  action  in  this  respect,  and  its 
determination  as  to  what  transpired  in  court,  cannot  be  questioned  for 
alleged  want  of  conformity  with  the  truth,  either  on  mandamus  or 
appeal. 

Agreement — Statute  of  Frauds. — A  parol  agreement  to  devise  and  be- 
queath real  and  personal  property  as  compensation  for  services  rendered 
by  a  relative  is  within  the  statute  of  frauds,  as  to  the  real  estate,  and, 
the  contract  being  indivisible,  the  whole  agreement  fails.  But  in  such 
case  the  relative  may  recover  for  his  services  what  they  may  be  shown 
to  have  been  reasonably  worth,  and  such  void  agreement  may  be  shown 
in  evidence  to  rebut  the  presumption  that  they  were  rendered  gra- 
tuitously. 

Claim  Against  Estate  of  Decedent — Demand. — Where  an  oral  agree- 
ment to  devise  and  bequeath  property  as  compensation  for  services 
rendered  by  a  relative  fails,  because  within  the  statute  of  frauds,  a 
cause  of  action,  quantum  meruit,  for  the  services  does  not  accrue  until 
the  death  of  the  intestate,  and  demand  is  properly  made  by  filing  the 
claim  against  her  estate  for  allowance. 

Appeal — Sufficiency  of  Exceptions. — Where  the  finding  shows  that 
interest  has  been  allowed  from  too  early  a  date,  the  error  should  be 
specifically  pointed  out,  and  is  not  available  on  appeal  if  there  is  merely 
a  general  exception  to  the  finding  that  the  plaintiff  is  entitled  to  recover 
a  certain  sum,  with  interest  thereon  from  said  date,  and  costs. 

A  claim  was  presented  to  the  county  court  by  one  Joseph 
Scholz  against  the  estate  of  Mary  Kessler,  in  the  sum  of  seven- 
teen hundred  and  thirty  dollars,  which  the  claimant  alleged 
to  be  the  reasonable  value  of  services  rendered  by  him  for  the 
deceased  during  a  period  of  nearly  nine  years  preceding  her 
death,  which  occurred  January  31,  1892.  It  was  also  alleged 
that  said  services  were  rendered  under  a  contract  entered  into 
by  the  deceased  intestate  with  the  claimant  in  her  lifetime, 
wherein  she  agreed  to  compensate  the  claimant  at  the  time 
of  her  death  by  giving  and  conveying  to  him  all  her  property 
of  which  she  should  die  possessed,  but  that  she  had  not,  at 


76  Estate  of  Kessleb.  [Wisconsin, 

the  time  of  her  death,  compensated  the  claimant  in  such  way, 
or  in  any  manner  whatever.  The  answer  of  the  heirs  at  law 
and  distributees  of  the  said  Mary  Kessler  alleged  that  she  was 
the  aunt  of  the  said  claimant,  and  that  he  lived  with  her  as  a 
member  of  her  family,  and  not  otherwise;  and  also  that  the 
cause  of  action  was  barred  by  the  statute  of  limitations. 
The  claim  was  allowed  by  the  county  court  at  fifteen  hundred 
and  twenty-three  dollars  and  twenty-seven  cents,  and  the  said 
heirs  and  distributees  appealed  to  the  circuit  court.  There 
was  a  trial  before  the  latter  court  without  a  jury,  and  the 
finding  of  facts  by  the  court,  so  far  as  material,  sufficiently 
appear  in  the  opinion.  The  court  found  as  conclusions  of  law 
"that  the  plaintiff  should  recover  the  sum  of  seventeen  hun- 
dred and  thirty  dollars,  with  interest  at  seven  per  cent,  from 
January  30,  1892,  to  the  date  of  the  finding,  with  costs  against 
the  estate."  Judgment  was  entered  in  accordance  therewith, 
and  the  heirs  and  distributees  of  the  deceased  appealed. 
Upon  the  plaintiffs  examination  as  a  witness  he  was  asked 
the  question,  "Have  you  heard  this  complaint  read?"  to 
which,  as  appeared  from  the  reporter's  minutes,  he  answered, 
"Yes,  sir;  and  it  is  true,  too."  A  motion  to  strike  out  the 
latter  portion  of  this  answer  on  the  ground  that  it  was  not 
made  in  an  audible  tone  of  voice,  60  as  to  be  heard  by  the 
defendant's  counsel,  was  denied  by  the  court.  Interest  on 
the  amount  found  due  the  plaintiff  was  computed  from  the 
time  of  the  death  of  the  intestate. 

G.  M.  Hilliard  and  C.  A.  Ingram,  for  the  appellants. 

S.  O.  Gilman,  for  the  respondent. 

664  Pinney,  J.  1.  Where  near  relatives  by  blood  or  mar- 
riage reside  together  as  one  common  family,  and  one  of  them 
renders  services  to  another,  and  such  other  furnishes  him 
board  and  lodging  or  other  necessaries  or  comforts,  a  pre- 
sumption arises  that  neither  party  intended  to  receive  or  to 
pay  compensation  for  the  services  rendered  on  the  one  hand, 
or  for  the  board  and  lodging  or  other  necessaries  or  comforts 
on  the  other;  that  they  were  intended  as  mutual  acts  of  kind- 
ness done  or  furnished  gratuitously.  And  the  relation  of  aunt 
and  nephew  seems  to  be  within  the  rule.  We  think,  however, 
it  is  going  too  far  to  say  that  in  order  to  authorize  a  recovery 
in  such  case  there  must  be  direct  proof  of  an  express  contract 
for  compensation.  The  relation  of  master  and  servant,  or  an 
express   contract  to  compensate  a  relative  for  services  ren- 
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tiered,  may  be  established  as  fairly  and  fully  by  circumstan- 
tial evidence  as  by  that  which  is  direct.  "  Proof  of  expectation 
on  the  one  hand  to  render  compensation,  and  on  the  other  to 
receive  it,  is  competent  evidence,  in  connection  with  the  facts 
and  circumstances  of  the  case,  to  give  color  to  them,  tending 
to  show  that  such  expectations  ripened  into  a  mutual  under- 
standing, an  express  contract":  Fisher  v.  Fisher,  5  Wis. 
472;  Pellage  v.  Pellage,  32  Wis.  136;  Wells  v.  Perkins,  43 
Wis.  164;  Tyler  v.  Burrington,  39  Wis.  382;  Ellis  v.  Cary, 
74  Wis.  177;'  17  Am.  St.  Rep.  125. 

We  think  the  evidence  sustains  the  finding  of  the  circuit 
court  that  there  was  an  understanding  or  contract  between 
the  parties  that,  if  the  respondent  stayed  with  the  deceased, 
and  carried  on  her  farm,  managed  her  property,  and  took 
care  of  her  until  she  died,  he  should  have  her  property,  and 
that  his  services  were  of  the  value  found  by  the  court.  The 
claimant  in  this  case,  although  a  nephew  of  the  deceased, 
had  never  lived  with  or  worked  for  her  until  he  commenced 
to  serve  her  under  the  contract  found  to  have  existed  between 
them,  and  he  was  at  that  time  over  twenty-one  •••  years  of 
age.  The  deceased  had  never  occupied  toward  him  any  quasi 
parental  relation,  and  it  does  not  appear  that  he  had  ever 
been  the  recipient  of  any  thing  from  her  by  way  of  gift,  dona- 
tion, nurture,  support,  or  otherwise,  and  he  certainly  owed 
her  no  legal  duty  of  assistance  or  support.  The  death  of  the 
aunt  has  served  to  close  the  mouth  of  the  claimant  as  to  any 
transactions  or  communications  between  them,  and  the  re- 
spondent has  necessarily  been,  in  a  large  degree,  compelled  to 
make  out  his  claim  for  his  services  rendered  to  the  deceased 
during  a  period  of  eight  or  nine  years,  through  the  medium 
of  her  declarations  or  admissions  made  at  various  times  to 
witnesses  who  testified  in  his  behalf,  some  of  which  were 
made  at  times  not  long  prior  to  her  death.  The  fact  is 
established  that  she  sent  for  him  to  Germany,  and  he  came  at 
her  request,  and,  though  he  had  grown  to  man's  estate,  for  a 
period  of  nearly  nine  years  he  continued  his  services,  and  for 
which  she  declared,  in  substance,  at  various  times,  that  "what 
she  had  was  to  be  his"  ;  that  "when  she  got  done  with  all 
she  had  then  it  was  all  to  go  to  Joseph,"  and  other  similar 
statements.  She  told  another  witness  that  she  was  going  to 
send  for  Joseph,  and,  after  he  had  arrived,  and  during  the 
first  year,  that  she  was  going  to  deed  him  her  property,  and 
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afterwards,  when  sick,  she  thought  of  making  him  a  deed  to 
avoid  any  trouble. 

The  record  shows  that  respondent  testified  that  the  com- 
plaint, which  sets  out  an  express  contract,  was  true.  This 
answer  was  not  objected  to,  nor  was  any  motion  made  to 
strike  it  out  until  the  next  term  after  the  action  had  been 
tried  and  judgment  perfected  on  the  finding,  but  the  motion 
was  denied.  The  circuit  court  is  charged  with  the  duty  of 
making  up  its  own  record,  and  its  action  in  this  respect,  and 
its  determination  as  to  what  transpired  in  court,  cannot  be 
questioned  for  alleged  want  of  conformity  with  the  truth, 
either  on  mandamus  or  by  appeal:  666  State  v.  Noggle,  13 
Wis.  380;  Bunn  v.  Valley  Lumber  Co.,  63  Wis.  632,  633.  The 
record  imports  absolute  verity,  and  whatever  objection  might 
have  been  made  to  the  answer  has  been  waived  or  lost,  and 
the  answer  must  now  stand  as  a  part  of  the  case. 

The  court  allowed  the  respondent  to  testify,  in  answer  to 
the  question,  "What  did  you  expect  to  receive  for  the  work 
you  did  there"?  and  his  answer  was:  "Expected  she  would 
pay  me  well  if  I  did  my  work  well  and  stayed  there  until  she 
died,  and  then  the  property  was  to  be  mine.  That  is  what  I 
expected."  It  was  competent,  we  think,  to  show  by  his 
answer  that  he  rendered  the  services  with  the  expectation 
that  he  would  be  compensated  for  them,  and  not  with  the 
intention  that  they  should  be  gratuitous.  To  that  extent,  at 
least,  the  fact  did  not  necessarily  involve  any  personal  com- 
munication or  transaction  with  the  deceased,  and  was,  we 
think,  competent;  but,  in  order  to  have  excluded  it  on  the 
ground  that  it  involved  a  personal  transaction  or  communi- 
cation with  the  deceased,  the  subject  should  have  been  pur- 
sued by  the  appellants'  counsel  so  far  as  to  show  that  his 
expectation  was  founded  upon  some  such  communication  or 
transaction.  In  so  far  as  the  answer  implies  that  there  was 
an  express  contract  between  them  on  the  subject,  it  would 
seem  to  be  incompetent,  but  the  rejection  of  this  part  of  the 
answer  does  not,  in  our  opinion,  materially  affect  the  correct- 
ness of  the  finding. 

We  have  regarded  the  case  as  within  the  general  rule  hold- 
ing that  the  relationship  existing  between  the  parties  rebuts 
the  presumption  which  would  oxist  in  other  cases  that  com- 
pensation was  intended.  As  between  remote  relatives,  at 
least,  there  is  great  reason  for  holding  that  the  presumption 
that  the  services  were  intended  to  be  gratuitous  is  relatively 
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weakened,  especially  if,  as  here,  the  parties  had  not  previously 
been  domiciled  together:  Quigly  v.  Harold,  22  111.  App.  269. 
And  a  more  liberal  rule  may  perhaps  be  66T  applied  where 
the  evidence  is  such  as  to  rebut  the  presumption  arising  from 
the  relationship  and  mutual  intercourse  between  the  parties 
that  the  services  were  to  be  gratuitous,  by  evidence  falling 
short  of  an  express  contract.  It  would  seem  to  be  doubtful, 
at  least,  whether  the  present  case,  in  view  of  its  peculiar  facts 
and  circumstances,  falls  within  the  general  rule:  Bishop  on 
Contracts,  sec.  223;  Hill  v.  Hill,  121  Ind.  261;  Ensey  v.  Hines, 
30  Kan.  704;  Morton  v.  Rainey,  82  111.  215;  25  Am.  Rep.  811; 
Cauble  v.  Ryman,  26  Ind.  207;  Smith  v.  Denman,  48  Ind.  65. 

2.  The  agreement  of  the  deceased  to  convey  or  devise  and 
bequeath  her  real  and  personal  property  as  compensation  for 
the  respondent's  services  was  clearly  within  the  statute 
of  frauds  (Rev.  Stats.,  sec.  2304),  as  to  the  real  estate,  and, 
the  contract  being  indivisible  and  failing  in  part,  the  whole 
agreement  therefore  fails;  but  the  respondent  may  recover  for 
his  services  rendered  under  such  promise  or  agreement  what 
they  may  be  shown  to  have  been  reasonably  worth,  and  such 
void  promise  or  agreement  cannot  be  set  up  as  a  defense  to  the 
claim,  but  it  may  be  shown  in  evidence  to  rebut  the  presump- 
tion that  the  services  in  question  were  rendered  gratuitously: 
Ellis  v.  Cary,  74  Wis.  177;  17  Am.  St.  Rep.  125;  Freeman  v\ 
Foss,  145  Mass.  361;  1  Am.  St.  Rep.  467;  Wallace  v.  Long,  105 
Ind.  522;  55  Am.  Rep.  222;  Schwab  v.  Pierro,  43  Minn.  520, 
523,  and  cases  cited. 

3.  The  objections  that  the  claim  was  barred  by  the  statute 
of  limitations  of  six  years,  and  that  there  can  be  no  recovery 
in  this  proceeding  for  want  of  previous  demand,  are  clearly 
untenable.  The  cause  of  action  quantum  meruit  did  not 
accrue  until  the  death  of  the  intestate,  and  there  was  then  no 
one  upon  whom  to  make  a  demand.  The  law  does  not  re- 
quire impossibilities.  There  was  but  one  way  left  in  which  to 
demand  compensation,  namely,  the  one  provided  by  law  and 
pursued  by  the  respondent,  by  filing  his  claim  against  the 
estate  of  the  intestate  in  the  county  6*8  court  for  allowance. 
This  brings  the  case  clearly  within  the  principle  of  the  case 
of  Tucker  v.  Orover,  60  Wis.  240. 

4.  It  is  strenuously  insisted  that  the  court  erred  in  allow- 
ing interest  on  the  amount  found  due  from  the  time  of  the 
death  of  the  intestate,  instead  of  the  date  of  presentation  of 
the  claim  to  the  county  court,  but  the  exception  to  the  con- 
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elusion  of  law  of  the  circuit  court,  in  pursuance  of  which 
the  judgment  was  given,  is  too  general  to  present  that  ques- 
tion. There  is  no  exception  specifically  presenting  it.  The 
conclusion  of  law  contains  substantially  three  propositions, 
namely:  1.  That  the  respondent  is  entitled  to  recover  sev- 
enteen hundred  and  thirty  dollars;  2.  That  he  is  entitled 
to  interest  thereon  from  January  30,  1892,  at  seven  per  cent 
per  annum;  3.  That  he  is  entitled  to  recover  costs.  The 
first  and  third  propositions  we  find  to  be  correct;  and  the 
rule  is,  that,  where  an  exception  covers  several  propositions, 
it  iR  a  general  one,  and  is  not  available  if  any  one  of  them  is 
•correct:  Gilman  v.  Thiess,  18  Wis.  528;  Musgat  v.  Wybro,  33 
Wis.  515;  Paggeot  v.  Sexton,  23  Wis.  195;  Gillett  v.  Wisconsin 
•Cooperage  Co.,  44  Wis.  463.  Where  the  finding  shows  that 
interest  has  been  allowed  from  too  early  a  date  the  error 
should  be  specifically  pointed  out,  so  that  the  prevailing 
party  may  remit  the  excess  and  avoid  the  necessity  and 
oost8  of  an  appeal:  Dean  v.  Chicago  etc.  Ry.  Co.,  43  Wis. 
305. 

It  follows  from  these  views  that  the  judgment  of  the  circuit 
court  is  correct. 

By  the  Coubt.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

Contract  to  Devise  Realty — Whether  Within  Statute  or  Frauds. — 
An  agreement  to  make  a  devise  of  land  in  consideration  of  services  to  be 
rendered  is  within  the  statute  of  frauds:  Ellis  v.  Cory,  74  Wis.  176;  17 
Am.  St.  Rep.  125,  and  note;  Grant  v.  Grant,  63  Conn.  530;  38  Am.  St. 
Rep.  379;  likewise  an  oral  promise  by  a  wife  to  make  a  will  in  favor  of  her 
husband  in  consideration  of  land  deeded  by  her  to  him  is  void  as  within  the 
•tatute  of  frauds:  Manning  v.  Pippen,  86  Ala.  357;  11  Am.  St.  Rep.  46, 
and  note. 

Services  between  Relatives — Presumption  of  Payment  for. — When 
cervices  are  rendered  to  each  other  by  members  of  a  family,  or  kindred,  or 
those  who  stand  in  the  place  of  kindred  living  together  as  one  household, 
the  law  does  not  imply  a  promise  to  pay  on  the  part  of  the  recipient  from 
the  mere  rendition  and  acceptance  of  such  services:  Disbrow  v.  Durand,  54 
N.  J.  Eq.  343;  33  Am.  St.  Rep.  678,  and  note;  Ellis  v.  Cary,  74  Wis.  176; 
17  Am.  St.  Rep.  125,  and  note;  Murphy  v.  Murphy,  1  S.  Dak.  316;  Williams 
v.  Hutchinson,  3  N.  Y.  312;  53  Am.  Dec.  301,  and  extended  note. 

Agreement  to  Make  Devise — Breach — Recovery  Quantum  Meruit 
for  Services. — If  services  have  been  performed  under  a  parol  contract  in 
consideration  of  property  to  be  conveyed  by  will,  and  a  breach  of  the  con- 
tract cannot  be  enforced  by  reason  of  the  statute  of  frauds,  an  action  will 
lie  against  the  personal  representative  of  the  decedent  on  a  quantum  meruit 
to  recover  the  value  of  said  services:  Grant  v.  Grant,  63  Conn.  530;  38  Am. 
fit  Rep.  379,  and  note;  Schumb  v.  Piefro,  43  Minn.  520. 
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Western  Union  Telegraph  Company  v.  Fellnek 

[58  Arkansas,  29.] 
Telegraph  Companies— Failure  to  Deliver  Message — Damages. — The 
negligent  failure  of  a  telegraph  company  to  deliver  a  message  whereby 
a  purchase  of  bonds  is  not  completed  does  not  entitle  the  sender  U 
recover  more  than  nominal  damages  if  the  evidence  fails  to  show  thr  i 
in  case  the  purchase  had  been  consummated  the  purchaser  wov  i 
have  sold  at  a  profit  before  the  delay  was  discovered,  even  though  tne 
bonds  advanced  in  price  before  that  time. 

Clendening,  Mechem,  and  Youmans  for  the  appellant. 
Rogers  and  Read,  and  B.  H.  Tabor,  for  the  appellee. 

80  Hughes,  J.  This  is  an  appeal  from  a  judgment  to. 
damages  against  the  telegraph  company,  for  failure  to  de- 
liver a  message  sent  by  the  appellee,  Fellner,  over  its  line. 
There  is  a  cross-appeal  by  Fellner. 

*'  The  case  was  tried  by  the  court  without  a  jury,  and  the 
court  made  the  following  findings  of  facts  and  declarations  of 
law: 

"That  on  the  night  of  August  26,  1891,  plaintiff  delivered 
to  defendant,  in  Fort  Smith,  Arkansas,  the  following  message: 

"'Henry  Clews  &  Co.,  Broad  St.,  N.  Y.:  Buy  me  100 
Burlington  &  Quincy  common  stock,  and  10,000  Santa  Fe 
incomes.     Wire  price.  S.  Fellner.' 

"That  said  message  was  an  order  to  buy  for  plaintiff  100 

shares  Chicago,  Burlington,  and  Quincy   Railway  common 

stock  and   10,000  Atchison,  Topeka,  and  Santa  Fe  income 

bonds;  that  defendant  received   said   message,  and   for  75 
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cents  paid  by  plaintiff  agreed  to  transmit  it  to  Henry  Clews 
&  Co.,  which  it  negligently  failed  to  do;  that  plaintiff 
inquired  frequently  at  defendant's  office  for  answer  to  his 
message,  and  receiving  none,  on  Saturday,  August  29,  1891, 
telegraphed  Henry  Clews  &  Co.,  asking  if  they  had  filled 
his  order,  to  which  they  replied  by  telegram  that  they  had 
not;  that  at  the  time  of  the  receipt  of  this  message  it  was 
too  late  in  the  afternoon  of  Saturday  for  plaintiff  to  place 
his  order  before  Monday,  August  31,  1891;  that  plaintiff 
made  no  purchase  of  the  stocks  and  bonds;  that  Henry 
Clews  &  Co.  never  received  the  message  delivered  by  plain- 
tiff to  defendant  on  August  26,  1891;  that  said  Henry  Clews 
&  Co.  had  in  their  hands  $2,000  belonging  to  plaintiff, 
and  they  had  agreed  with  plaintiff  to  advance  money  and 
buy  for  plaintiff  stocks  or  bonds,  or  both,  whenever  so 
ordered  by  him,  charging  him  6  per  cent  per  annum  on  all 
sums  advanced,  they  holding  the  $2,000  to  secure  the  same 
and  prevent  loss  to  themselves;  and  that  if  they  had  received 
the  night  message  of  August  26,  1891,  they  would  on  the  fol- 
lowing day  have  purchased  for  the  plaintiff  the  property 
mentioned  therein.  That  on  Monday,  August  31,  1891,  the 
price  on  exchange  at  New  York  of  the  100  Chicago,  Burling- 
ton, and  Quincy  had  advanced  $550  over  its  price  on  August 
27,  1891,  ss  and  that  the  same  has  continued  steadily  to 
advance  in  price  to  the  present  time.  That  the  10,000  Santa 
Fe  income  bonds  had  advanced,  on  August  31st,  $312  over 
their  price  of  August  27,  1891,  but  on  September  1, 1891,  they 
depreciated,  and  could  have  been  had  at  the  same  price  that 
they  had  sold  for  on  August  27th.  From  September  1st,  how- 
ever, they  had  steadily  increased  in  value  to  the  present  time. 
The  premises  considered,  the  court  declares  the  law  to  be 
that,  by  defendant's  negligence  in  not  transmitting  plaintiff's 
telegram,  plaintiff  has  sustained  proximate  and  certain  dam- 
ages in  the  sum  of  $550  from  his  loss  of  a  purchase  of  the 
Burlington  and  Quincy  stock,  but  plaintiff  has  not  sustained 
any  certain  damage  from  his  loss  of  a  purchase  of  the  Santa 
Fe  incomes.  Wherefore,  the  court  finds  the  issues  for  plaintiff 
and  assesses  his  damage  at  $550.  It  is,  therefore,  by  the 
court  considered,  ordered,  and  adjudged  that  plaintiff,  Samuel 
Fellner,  do  have  and  recover  of  and  from  the  defendant, 
Western  Union  Telegraph  Company,  the  sum  of  $550,  to- 
gether with  his  costs  here  laid  out  and  expended." 

Is  the  appellee  entitled  to  more  than  nominal  damages? 
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The  case  of  the  Western  Union  Tel.  Co.  v.  Hall,  124  U.  S. 
444,  is  very  much,  but  not  exactly,  like  this  one.  In  that  case 
the  plaintiff  delivered  to  the  telegraph  company  for  trans- 
mission the  following  message: 

"  11-9-1882. 

"ToChas.  T.  Hall,  Exchange,  Oil  City,  Pa.:  Buy  ten 
thousand  if  you  think  it  safe.     Wire  me. 

"Geo.  F.  Hall." 

(Meaning  ten  thousand  barrels  of  oil.) 

Through  the  negligence  of  the  employees  of  the  company 
the  message  was  forwarded  to  Oil  City  without  the  name  of 
the  party  to  whom  it  was  addressed,  and  the  operator  at  Oil 
City  had  to  telegraph  back  for  the  name,  so  that  the  message, 
which  reached  Oil  City  at  11  o'clock  A.  m.  and  would  have 
been  delivered  to  8S  Charles  T.  Hall  at  11:30  a.  m.  had  it 
been  properly  sent,  was  not  delivered  till  6  o'clock  p.  M.  of  the 
day  it  was  sent,  before  which  hour  the  exchange  had  closed, 
in  consequence  of  which  the  oil  could  not*  be  purchased  that 
day.  At  the  opening  of  the  exchange  on  the  next  day  the 
price  on  the  oil  had  advanced.  Had  the  dispatch  been  prop- 
erly sent  and  promptly  delivered  Charles  T.  Hall  would  have 
bought  by  12  o'clock  m.,  on  the  9th  of  the  month,  the  oil  he 
was  directed  to  buy  for  plaintiff  at  $1.17  per  barrel,  but  by 
the  next  day  the  market  price  of  oil  had  advanced  to  $1.35 
per  barrel,  at  which  price  Charles  T.  Hall,  not  deeming  it 
advisable,  did  not  purchase.  It  was  not  shown  by  the  evi- 
dence whether  the  price  of  petroleum  advanced  or  declined 
after  the  9th  of  November.  Here  is  the  difference  between 
that  case  and  the  one  at  bar.  In  this  case  the  evidence  is 
that  the  100  Chicago,  Burlington,  and  Quincy  had  advanced 
$550  by  August  31st  over  the  market  price  on  August  the 
27th,  and  that  the  same  had  continued  steadily  to  advance 
in  price  to  the  time  of  the  trial  of  the  cause. 

In  the  case  of  Western  Union  Tel.  Co.  v.  Hall,  124  U.  S.  444, 
above  stated,  Mr.  Justice  Matthews,  speaking  for  the  supreme 
court  of  the  United  States,  said:  "It  is  clear  that  in  point  of 
fact  the  plaintiff  has  not  suffered  any  loss.  No  transaction 
was  in  fact  made,  and  there  being  neither  a  purchase  nor  a 
sale,  there  was  no  actual  difference  between  the  sums  paid 
and  the  sums  received  in  consequence  of  it,  which  could  bo 
set  down  in  a  profit  and  loss  account.  All  that  can  be  said 
to  have  been  lost  was  the  opportunity  of  buying  on  November 
9th  and  of  making  a  profit  by  selling  on  the  10th,  the  sale  on 
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that  day  being  purely  contingent,  without  any  thing  in  the 
case  to  show  that  it  was  even  probable  or  intended,  much  less 
that  it  would  certainly  have  taken  place.  It  has  been  well 
settled  since  the  decision  in  Masterton  v.  Mayor  of  Brooklyn^ 
7  Hill,  61,  42  Am.  Dec.  38,  that  a  plaintiff  may  S4  rightfully 
recover  a  loss  of  profits  as  a  part  of  the  damages  for  breach  of 
a  special  contract,  but  in  such  a  case  the  profits  to  be  recov- 
ered must  be  such  as  would  have  accrued  and  grown  out  of 
the  contract  itself,  as  the  direct  and  immediate  result  of  its 
fulfillment.  In  the  .language  of  the  supreme  judicial  court  of 
Massachusetts  in  Fox  v.  Harding,  7  Cush.  516,  these  are  part 
and  parcel  of  the  contract  itself,  and  must  have  been  in  the 
contemplation  of  the  parties  when  the  agreement  was  entered 
into.  But  if  they  are  such  as  would  have  been  realized  by 
the  party  from  other  independent  and  collateral  undertakings, 
although  entered  into  and  in  consequence  and  on  the  faith  of 
the  principal  contract,  then  they  are  too  uncertain  and  re- 
mote to  be  taken  into  consideration  as  a  part  of  the  damages 

occasioned  by  the  breach  of  the  contract  in  suit The 

damages  must  be  such  as  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  when  they  made 
the  contract;  that  is,  they  must  be  such  as  might  naturally 
be  expected  to  follow  its  violation;  and  they  must  be  certain, 
both  in  their  nature  and  in  respect  to  the  cause  from  which 
they  proceed.  The  familiar  rules  on  this  subject  are  all  sub- 
ordinate to  these.  For  instance,  that  the  damages  must  flow 
directly  and  naturally  from  the  breach  of  the  contract,  is  a 
mere  mode  of  expressing  the  first;  and  that  they  must  be  not 
the  remote  but  proximate  consequence  of  such  breach,  and 
must  not  be  speculative  or  contingent,  are  different  modifica- 
tions of  the  last." 

In  the  case  at  bar  there  was  no  contract  entered  into,  on 
the  appellee's  behalf,  for  the  purchase  of  the  stocks  and 
bonds;  there  is  no  evidence  that,  had  the  stocks  and  bonds 
been  bought  for  plaintiff  on  the  27th  of  August,  they  would 
have  been  sold  at  a  profit  at  any  time  at  all,  though  the  evi- 
dence shows  that  it  might  have  been  done  at  any  time  before 
this  suit  was  brought.  If  35  the  appellee  had  bought,  and 
had  held  the  bonds  till  after  the  suit  was  brought,  and  there 
is  no  evidence  that  he  would  have  done  so,  it  cannot  be  found 
from  the  evidence  that  he  could  afterwards,  or  that  he  would, 
have  sold  for  a  profit,  as  we  cannot  presume  that  they  con- 
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tinued  to  advance,  or  held  the  advance  over  August  31st 
afterwards. 

We  are  of  the  opinion  that  the  damages  in  this  case  are  too 
remote,  speculative,  and  contingent  to  warrant  a  recovery. 

The  judgment  of  the  circuit  court  as  to  the  Santa  Fe  in- 
comes is  affirmed;  as  to  the  Burlington  and  Quincy  common 
stock  it  is  reversed  as  to  the  $550  damages  in  favor  of  ap- 
pellee, and  the  cause  is  remanded  for  further  proceedings. 


Telegraph  Companies  —  Failure  to  Deliver  Message — Damages. 
A  message  was  sent  by  plaintiff,  but  not  delivered  by  defendant,  directing 
plaintiff's  agent  to  buy  a  certain  quantity  of  wheat  to  be  delivered  at  any 
time  in  June  at  seller's  option.  Wheat  fluctuated  in  June,  but  was  at  the 
close  of  the  month  less  than  on  the  day  when  the  message  should  have  been 
delivered.  It  was  held  that  the  court  could  not  presume  that  plaintiff 
would  have  sold  at  the  right  time  to  make  a  profit  had  the  wheat  been 
bought,  and  that  he  was  only  entitled  to  nominal  damages:  Hubbard  v. 
Western  Union  Tel  Co.,  33  Wis.  558;  14  Am.  Rep.  775.  The  measure  of 
damages  for  failure  of  a  telegraph  company  to  deliver  a  message  ordering 
the  purchase  of  certain  stocks,  which  were  afterwards  bought  under  another 
order  at  advanced  prices,  is  such  advance:  United  Slates  Tel.  Co.  v.  Wenger, 
65  Pa.  St.  262;  93  Am.  Dec.  751,  and  note;  Pearsall  v.  Western  Union  Tel. 
Co.,  124  N.  Y.  256;  21  Am.  St.  Rep.  662,  and  note;  to  the  same  effect  see 
Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421;  14  Am.  Rep.  38.  Seethe 
extended  notes  to  Western  Union  Tel  Co.  v.  Cooper,  10  Am.  St.  Rep.  779; 
Western  Union  Tel.  Co.  v.  Oraham,  9  Am.  Rep.  152;  Moullon  v.  Kershaw,  48 
Am,  Rep.  519,  and  Western  Union  Tel  Co.  v.  Reynolds,  46  Am.  Rep.  731. 


Bloyd  v.  St.  Louis  and  San  Francisco  Ry.  Co. 

[68  Arkansas,  66.] 

Master  and  Servant — Vice-Principals. — A  person  employed  by  a  master 
and  given  power  to  superintend,  control,  and  direct  other  employees 
engaged  in  the  performance  of  certain  work  for  the  master,  is,  as  to  the 
men  under  him,  a  vice-principal,  whatever  he  may  be  called. 

Master  and  Servant — Vice- Principals. — A  foreman  of  a  gang  of  rail- 
way workmen,  engaged  in  repairing  trestles  and  bridges,  and  having 
power  to  employ  and  discharge  such  men,  and  to  oversee  and  direct 
their  work,  is  a  vice-principal  of  the  railway  company,  and  it  is  liable 
for  his  negligence  whereby  one  of  the  workmen  receives  an  injury. 

J.  D.  Walker,  and  Crump  and  Watkins,  for  the  appellant. 

E.  D.  Kenna  and  B.  R.  Davidson,  for  the  appellee. 

•■  Mansfield,  J.  The  appellant  brought  this  action  to 
recover  damages  for  an  injury  sustained  while  performing 
labor  for  the  appellee  as  one  of  a  squad  of  men  engaged  in 
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sharpening  and  driving  piles  at  a  trestle  on  the  appellee's 
road.  The  timber  used  for  the  piling,  together  with  the 
machinery  employed  in  the  work,  was  carried  to  the  trestle 
by  a  train  consisting  of  an  engine,  caboose,  and  several  flat- 
cars;  and  it  was  one  of  the  duties  of  the  appellant  to  assist 
in  unloading  the  cars.  He  and  the  other  piledrivers  worked 
under  the  immediate  direction  and  control  of  M.  C.  Munden, 
who  was  their  foreman,  and  who  had  power  to  employ  and 
discharge  them.  Munden  had  no  power  to  employ  or  dis- 
charge the  train  crew;  but  they  were  also  subject  to  his  orders 
while  actually  in  the  field  and  co-operating  with  his  men  in 
building  and  repairing  trestles.  In  a  general  69  sense  the 
work  on  trestles  was  done  under  the  supervision  of  one  Brad- 
ley, who  was  the  defendant's  superintendent  of  bridges.  But 
it  does  not  appear  that  Bradley  was  at  any  time  present  when 
work  was  going  on,  or  that  he  ever  personally  supervised  the 
labor  of  the  gang,  or  exercised  any  direct  control  over  them. 
Bloyd  was  employed  by  Munden,  and,  so  far  as  the  evidence 
discloses,  he  and  the  other  men  of  the  squad  to  which  he 
belonged  had  no  knowledge  of  any  other  superior  or  master 
in  the  service.  Munden  seems  to  have  performed  no  labor 
whatever  in  common  with  the  men  he  controlled.  His  busi- 
ness was  to  oversee  and  direct  their  work,  and  it  was  their 
duty  to  obey  his  orders. 

On  the  day  the  injury  complained  of  was  received,  three 
flatcars  loaded  with  piles  were  placed  in  front  of  the  engine 
and  taken  to  the  trestle.  These  cars  were  pushed  to  the  north 
end  of  the  trestle,  where  they  were  detached  and  left  standing, 
while  the  engine  with  four  flatcars  behind  it  was  backed 
about  seventy-five  yards  and  stopped  where  a  part  of  it  rested 
on  the  south  end  of  the  trestle.  Bloyd  and  the  other  men 
were  then  ordered  by  Munden  to  go  from  the  caboose  to  the 
front  cars  and  unload  them,  which  they  did.  When  they  had 
finished  unloading  the  front  cars  Munden  ordered  them  to  go 
back  and  unload  the  cars  behind  the  engine,  and  about  the 
same  time  directed  the  trainmen  to  move  forward  one  or  two 
car  lengths.  The  witnesses  are  not  agreed  as  to  whether  the 
order  to  the  men  on  the  front  cars  to  go  back,  and  that  to  the 
trainmen  to  move  forward,  were  given  without  a  pause  or  not. 
Bloyd  himself  testified  that  he  and  others  started  back  at  once 
on  receiving  the  order,  and  that,  before  they  had  gone  half  way 
to  the  engine,  Munden  ordered  the  train  to  advance.  What- 
ever the.  fact  may  have  been  aa  to  the  exact  time  of  the  order 
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to  the  trainmen,  the  engine  moved  forward  while  Bloyd  and 
several  T0  others  were  still  on  the  trestle  between  the  engine 
and  the  unloaded  cars;  and  Bloyd,  who  was  probably  not  seen 
by  the  engineer,  in  his  effort  to  escape  was  struck  by  the  step 
of  the  engine  and  knocked  off  the  trestle.  He  fell  upon  the 
unloaded  piling,  seventeen  or  eighteen  feet  below  the  trestle, 
and  one  of  his  feet  was  broken  by  the  fall.  This  was  the 
injury  sued  for,  and  the  complaint  alleges  that  it  was  caused 
by  the  negligence  of  Munden.  The  cause  was  pending  here 
on  appeal  at  the  time  of  the  passage  of  the  act  defining  who 
are  fellow-servants  and  who  are  not,  approved  February  28, 
1893,  and  the  question  to  be  decided  is  not  therefore  affected 
by  any  provision  of  that  statute. 

It  is  not  necessary  to  detail  all  the  facts  bearing  upon  the 
questions  of  negligence  and  contributory  negligence,  presented 
by  the  pleadings.  Of  these  it  is  sufficient  to  say  that  if,  as  a 
matter  of  law,  the  negligence  of  Munden  was  imputable  to 
the  defendant,  a  verdict  for  the  plaintiff  could  not  have  been 
disturbed  here  for  the  want  of  evidence  to  support  it.  It 
therefore  becomes  our  duty  to  inquire  whether  the  finding  of 
the  jury  was  made  under  a  correct  charge  as  to  the  relation 
which  Munden  and  the  plaintiff  bore  to  each  other  as  em- 
ployees of  the  railway  company.  The  facts  establishing  that 
relation  are  not  in  dispute;  and  the  court's  charge  was  to  the 
effect  that  Munden  was  the  fellow-servant  of  the  plaintiff,  and 
that  the  defendant  was  not  therefore  liable  for  his  alleged 
negligence. 

All  the  authorities  approve  the  doctrine  that  a  master  is 
exempt  from  liability  to  his  servant  for  an  injury  to  the 
latter  resulting  from  the  negligence  of  a  fellow-servant.  But 
there  is  great  diversity  of  opinion  as  to  the  precise  facts  which 
make  one  person  the  coservant  of  another,  in  the  sense 
essential  to  the  exemption:  Railway  Co.  v.  Triplett,  54  Ark. 
289.  And  it  seems  that  the  courts  have  been  inclined  to 
determine  1l  whether  the  relation  exists,  or  does  not  exist, 
according  to  the  circumstances  of  each  case,  as  it  arises, 
rather  than  to  formulate  any  rule  of  general  application.  On 
the  facts  of  this  case,  the  material  question  is  whether  Mun- 
den was  a  mere  foreman,  overseeing  a  gang  of  laborers,  or 
was  an  agent  of  the  company,  clothed  with  its  authority  in 
the  management  and  supervision  of  such  part  of  its  business 
as  to  make  him  the  company's  representative.  If  he  occu- 
pied the  former  position,  the  laborers  had  assumed  the  risk 
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of  his  negligence;  but  in  the  latter  case  he  was  a  vice-princi- 
pal, and  if  he  was  guilty  of  negligence  in  that  capacity  the 
company  is  liable:  Dobbin  v.  Richmond  etc.  R.  R.  Co.,  81  N.  C. 
446;  31  Am.  Rep.  512;  Fones  v.  Phillips,  39  Ark.  39;  43  Am. 
Rep.  264. 

In  some  of  the  adjudged  cases  the  distinction  between  the 
relations  indicated  by  the  words  "  foreman"  and  "vice-princi- 
pal" is  apparently  made  to  depend  more  upon  the  extent  or 
magnitude  than  upon  the  nature  of  the  work  of  which  the 
offending  servant  has  charge:  Taylor  v.  Evansville  etc.  R.  R. 
Co.,  121  Ind.  124;  16  Am.  St.  Rep.  372;  Borgman  v.  Omaha  etc. 
Ry.  Co.,  41  Fed.  Rep.  667;  Hunn  v.  Michigan  Cent.  R.  R.  Co.r 
78  Mich.  513;  Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  368. 
Other  courts,  proceeding  upon  what  we  think  a  sounder  prin- 
ciple, have  attached  no  importance  to  the  extent  of  the  work, 
but  have  considered  only  whether  it  was  such  as  required  a 
skillful  or  careful  supervision;  and,  where  such  supervision 
was  necessary  to  the  safety  of  the  laborers  engaged  upon  the 
work,  they  have  held  TS  it  was  the  master's  duty  to  bestow 
it,  and  that  if  he  appointed  an  agent  to  perform  that  duty  he 
was  responsible  for  his  negligence:  Darrigan  v.  New  York  etc. 
R.  R.  Co.,  52  Conn.  285;  52  Am.  Rep.  590;  Cleveland  etc.  R.  R. 
Co.  v.  Keary,  3  Ohio  St.  201 ;  Chicago  etc.  Ry.  Co.  v.  Lundstromy 
16  Neb.  254;  49  Am.  Rep.  718;  Schroeder  v.  Chicago  etc.  R.  R. 
Co.,  108  Mo.  322;  Northern  Pac.  Ry.  Co.  v.  Petersen,  51  Fed. 
Rep.  182. 

In  Chicago  etc.  Ry.  Co.  v.  Ross,  112  U.  S.  377,  it  was  held 
that  the  conductor  of  a  railroad  train,  while  acting  as  such, 
and  having  "the  right  to  command  the  movements  of  the 
train,  and  to  control  the  persons  employed  upon  it,  represents 
the  company  ....  and  does  not  bear  the  relation  of  fellow- 
servant  to  the  engineer  and  other  employees"  on  the  same 
train.  The  rule  established  by  that  case,  as  it  has  been  gen- 
erally understood  and  applied  by  the  federal  courts,  is  that 
the  relation  of  fellow-servants  M  should  not  be  deemed  to  exist 
between  two  employees,  where  the  function  of  one  is  to  exer- 
cise supervision  and  control  over  some  work  undertaken  by 
the  master,  which  requires  supervision,  and  over  subordinate 
servant  engaged  in  that  work,  and  where  the  other  is  not 
vested  by  the  master  with  any  such  power  of  direction  or 
management":  Northern  Pac.  Ry.  Co.  v.  Petersen,  51  Fed.  Rep. 
182.  The  court  from  whose  opinion  this  quotation  is  made 
has  declared  in  another  case  that  the  rule,  as  thus  under- 
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stood,  "  is  right  in  principle,  and  is  supported  by  the  weight 
of  authority":  Woods  v.  Lindvall,  48  Fed.  Rep.  62.  In  approv- 
ing the  doctrine  of  the  same  case  a  text  writer  of  authority 
says:  "What  is  the  special  attribute  of  the  master?  Is  it  the 
mere  fact  that  he  provides  materials  for  the  work,  or  that  he 
selects  the  servants?  Is  it  not,  more  than  any  thing  else,  that 
in  him  is  vested  the  right  and  duty  of  Ts  giving  orders,  and 
directing  what  work  shall  be  done,  and  how  it  shall  be  done? 
If  the  master  chooses  to  delegate  this  authority  to  some  one 
else,  on  what  possible  principle  can  he  be  allowed  to  relieve 
himself  from  the  responsibility  of  having  proper  orders  given": 
1  Shearman  and  Redfield  on  Negligence,  sec.  228.  By  another 
text  writer  the  rule  of  the  Ross  case  is  styled  "  the  rule  of 
humanity  and  justice":  Beach  on  Contributory  Negligence, 
sec.  331. 

"The  real  test,"  says  Mr.  Wood,  "by  which  to  determine 
whether  a  general  manager  or  foreman  is  the  representative 
of  the  master,  so  as  to  make  his  acts  the  acts  ....  of  the 
master,  is  to  ascertain  whether  in  reference  to  the  matter  com- 
plained of  his  will  is  at  the  time  supreme.  That  is,  is  he 
authorized,  as  to  the  particular  work  in  hand,  to  direct  and 
control  the  servants  under  him,  as  to  the  method  of  perform- 
ing it,  and  are  they  bound  to  yield  to  his  orders  the  same 
obedience  as  they  are  required  to  yield  to  the  master  himself": 
Wood's  Master  and  Servant,  865. 

In  Miller  v.  Missouri  Pac.  Ry.  Co.,  109  Mo.  350,  32  Am.  St. 
Rep.  673,  the  supreme  court  of  Missouri  decided  that  "  the 
conductor  of  a  material  train,  having  control  of  it  and  its 
movements,  and  a  foreman  over  a  gang  of  men  engaged  in 
repairing  a  railroad  track,  having  power  to  direct  them  what 
to  do  and  when  to  do  it,  are  not  fellow-servants  of  the  men 
composing  such  gang."  There  the  plaintiffs  husband,  who 
was  one  of  the  laborers  under  the  foreman's  control,  was  in 
the  act  of  passing  from  one  of  the  cars  to  another  just  as  they 
began  to  move  at  a  signal  given  to  the  engineer  by  the  con- 
ductor, and  the  jar  threw  him  between  the  wheels,  where  he 
received  injuries  resulting  in  his  death.  The  evidence  tended 
to  show  that  the  deceased  was  absorbed  in  his  work,  and  that 
the  train  was  moved  without  giving  him  any  warning.  Judge 
Black,  in  delivering  the  opinion  of  the  court,  said:  "The 
defendant  seeks  to  be  relieved  from  liability  in  T4  this  case 
on  the  ground  that  Miller  lost  his  life  by  the  negligence  of  a 
fellow-servant,   thus   invoking  the   rule  that  the  defendant 
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is  not  liable  to  one  servant  for  the  negligence  of  a  fellow- 
servant.  The  case  made  by  the  evidence  stands  on  other  and 
different  grounds,  as  we  view  it.  When  the  master  gives  to  a 
person  power  to  superintend,  control,  and  direct  the  men 
engaged  in  the  performance  of  work  such  person  is,  as  to  the 
men  under  him,  a  vice-principal;  and  it  can  make  no  differ- 
ence whether  he  is  called  a  superintendent,  conductor,  boss, 

or  foreman The  conductor  being  a  vice-principal,  it 

became  his  duty  to  give  due  and  timely  warning  of  his  inten- 
tion to  move  the  train."  And  in  the  same  connection  it  is  said 
to  be  "  one  of  the  absolute  duties  of  the  master  to  use  ordi- 
nary care  to  avoid  exposing  the  servant  to  extraordinary  risks." 
This  Missouri  case,  somewhat  like  the  case  at  bar  as  to  part 
of  the  facts  on  which  the  decision  turned,  is  not  different 
in  principle  from  many  other  cases  that  might  be  cited: 
Schroeder  v.  Chicago  etc.  R.  R.  Co.,  108  Mo.  322;  Anderson  v. 
Bennett,  16  Or.  515;  8  Am.  St.  Rep.  311;  Taylor  v.  Evansville 
etc.  R.  R.  Co.,  121  Ind.  124;  16  Am.  St.  Rep.  372;  Hunn  v. 
Michigan  Cent.  R.  R.  Co.,  78  Mich.  513;  Chicago  etc.  R.  R. 
Co.  v.  May,  108  111.  288;  Chicago  etc.  Ry.  Co.  v.  Lundstrom,  16 
Neb.  254;  49  Am.  Rep.  718;  Dobbin  v.  Richmond  etc.  R.  R.  Co., 
81  N.  C.  446;  31  Am.  Rep.  512;  Chicago  etc.  Ry.  Co.  v.  Swan- 
son,  16  Neb.  254;  49  Am.  Rep.  718;  Cowles  v.  Richmond  etc. 
R.  R.  Co.,  84  N.  C.  309;  37  Am.  Rep.  620. 

In  Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  368,  it  is 
said  that  the  ruling  in  Ross'  case  was  made  upon  the  ground 
that  the  conductor  whose  negligence  caused  the  injury  was 
"clothed  with  the  control  and  management  of  a  distinct 
department,"  although  his  management  extended  to  only  one 
train.  In  the  case  just  cited  the  supreme  court  held  that  the 
engineer  of  a  locomotive  which  was  running  detached  from 
any  train  could  not  be  regarded  as  in  control  of  a  department 
of  the  railroad  75  company's  business  so  as  to  make  him  a 
vice-principal,  although  he  was  in  charge  of  the  engine,  and 
the  rules  of  the  company  declared  that  under  such  circum- 
stances an  engineer  should  be  regarded  as  a  conductor.  The 
court  distinguishes  the  case  from  Ross'  case  on  the  ground 
that  the  running  of  an  engine,  by  itself,  could  not  constitute 
a  separate  branch  of  service,  and  on  the  farther  ground  that 
the  plaintiff,  the  fireman  of  the  locomotive,  was  not  injured 
by  reason  of  his  obedience  to  any  order  of  the  engineer. 
Baugh's  case  being  thus  distinguishable  from  the  Ross  case 
the  former  is  not  an  authority  against  treating  the  defendant's 
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foreman,  Munden,  as  a  vice-principal.  For  Munden  had 
charge  of  such  work  as  might  well  be  culled  a  separate  branch 
of  the  defendant's  business,  within  the  rule  of  the  Ross  case 
as  that  rule  was  explained  by  Judge  Brewer,  and  applied  by 
the  court  in  Borgman  v.  Omaha  etc.  Ry.  Co.,  41  Fed.  Rep.  667; 
and  here  there  is  also  evidence  tending  to  show  that  the 
injury  to  the  plaintiff  was  received  in  obeying  the  foreman's 
order.  It  is  held,  however,  in  the  Baugh  case  that  the  ques- 
tion as  to  a  master's  liability  to  his  servant,  for  the  negligence 
of  another  servant,  does  not  turn  merely  on  the  matter  of 
subordination  and  control,  but  depends  rather  on  whether  the 
act  of  alleged  negligence  is  done  in  discharge  of  some  positive 
duty  of  the  master  to  his  servant:  Baltimore  etc.  Ry.  Co.  v. 
Baugh,  149  U.  S.  368. 

We  have  seen  that  the  supreme  court  of  Missouri  regards  it 
as  one  of  the  master's  positive  duties  to  exercise  ordinary  care 
in  avoiding  the  exposure  of  his  servant  to  extraordinary  risks: 
Miller  v.  Missouri  Pac.  Ry.  Co.,  109  Mo.  350;  32  Am.  St.  Rep. 
673.  And  that  duty,  it  is  plain,  can  only  be  performed  in 
many  instances  through  a  proper  supervision  of  the  work  on 
which  the  servant  is  engaged.  That  Judge  Cooley  considers 
such  supervision  an  absolute  duty  T6  is  shown  by  the  follow- 
ing extract  from  the  opinion  of  the  court,  delivered  by  him, 
in  Quincy  Mining  Co.  v.  Kitts,  42  Mich.  34:  "This  duty  of 
due  care  in  the  employment  and  retention  of  competent  serv- 
ants is  one  the  master  cannot  relieve  himself  of  by  any  dele- 
gation; and  if  it  becomes  necessary  to  intrust  its  performance 
to  a  general  manager,  foreman,  or  superintendent,  such  officer, 
whatever  he  may  be  called,  must  stand  in  the  place  of  his 
principal,  and  the  latter  must  assume  the  risk  of  his  negli- 
gence. The  same  is  true  of  the  general  supervision  of  his 
business;  if  there  is  negligence  in  this,  the  master  is  respon- 
sible for  it,  whether  the  supervision  be  by  the  master  in  per- 
son or  by  some  manager,  superintendent,  or  foreman  to  whom 
he  delegates  it.  In  other  words,  while  the  servant  assumes 
the  risk  of  the  negligence  of  fellow-servants,  he  does  not 
assume  the  risk  of  negligence  in  the  master  himself,  or  in 
any  one  to  whom  the  master  may  see  fit  to  intrust  his  super- 
intending authority."  The  rule  thus  stated  is  quoted  and 
approved  in  Hunn  v.  Michigan  Cent.  R.  R.  Co.,  78  Mich.  513, 
where  it  was  held  that  "a  train-dispatcher  who  has  absolute 
control  over  a  division  of  a  railroad,  so  far  as  the  running 
and  operating  of  trains  is  concerned,  is  not  a  fellow-servant 


92  Bloyd  v.  St.  Louis  etc.  Ry.  Co.      [Arkansas,. 

with  other  employees  acting  under  his  orders."  In  thus 
ruling  the  court  said:  "It  is  the  duty  of  the  master  to  super- 
vise, direct,  and  control  the  operations  and  management  of  his 
business  so  that  no  injury  shall  ensue  to  his  own  employees 
through  his  own  carelessness  or  negligence  in  carrying  it 
on,  or  else  to  furnish  some  person  who  will  do  so,  and  for 
whom  he  must  stand  sponsor.  This  is  true  of  natural  per- 
sons, and  it  is  especially  true  of  corporations  who  can  act  only 
through  natural  persons."  On  the  same  subject  the  supreme 
court  of  Indiana,  with  reference  to  the  liability  of  a  rail- 
road company  for  the  negligence  of  a  master  mechanic,  uses 
the  following  language:  "  It  is  also  the  master's  17  duty 
to  do  no  negligent  act  that  will  augment  the  dangers  of  the 
service.  In  this  instance  Torrence  was  doing  what  the  mas- 
ter usually  and  properly  does  when  present  in  person,  for  he 
was  commanding,  and  directing  the  execution  of  what  he  had 
commanded.  By  his  own  act  he  made  it  unsafe  to  do  what 
he  had  commanded  should  be  done.  Acts  of  the  master  were 
therefore  done  by  one  having  authority  to  perform  them,  and 
the  breach  of  duty  was  that  of  one  who  stood  in  the  master's 
place":  Taylor  v.  Evansville  etc.  R.  R.  Co.,  121  Ind.  124;  16 
Am.  St.  Rep.  372.  The  negligence  for  which  the  master  is 
made  liable  by  these  decisions  is  that  which  Mr.  Thompson 
describes  as  the  "  direct  negligence  of  the  master,  or  his  vice- 
principal,"  where  he  "  personally  interferes,  and  either  does, 
or  commands  the  doing  of,  the  act  which  causes  the  injury." 
And  for  this,  he  says,  "the  master  is  answerable  for  damages 
to  the  same  extent  as  though  the  relation  of  master  and  serv- 
ant did  not  exist":  Thompson  on  Negligence,  971,  972.  An 
application  of  the  rule  thus  stated  is  shown  by  the  decision  of 
this  court  in  Southwestern  Telephone  Co.  v.  Woughter,  56  Ark. 
206.  In  that  case  the  manager  of  the  defendant,  while  per- 
sonally supervising  the  removal  of  a  telephone  pole  which 
appeared  to  be  sound,  though  the  inside  was  decayed,  ordered 
a  servant  to  climb  the  pole  and  detach  the  wires.  The  serv- 
ant undertook  to  obey  the  order,  and,  in  doing  so,  was  thrown 
to  the  ground  and  injured  by  the  breaking  of  the  pole.  It 
was  held  that,  in  the  absence  of  contributory  negligence  on 
the  servant's  part,  the  defendant  company  was  responsible 
for  the  damages  he  sustained,  if  it  failed  to  use  the  means  a 
prudent  man  would  have  employed  to  protect  the  servant 
from  harm.     "Among  the  duties  of  the  servant,"   said  the 
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court,  "  is  the  obligation  to  obey  all  reasonable  commands  of 
the  master.  In  obeying  the  commands  of  the  master,  if  he 
has  no  information  or  knowledge  to  the  contrary,  he  has  a 
right  to  presume  T8  that  the  master  has  done  and  will  do  his 
duty  toward  him,  and  can  rely  upon  the  judgment  and  discre- 
tion of  the  master  in  its  performance."  It  was  further  said 
that,  in  that  case,  the  company  "  was  constructively  present 
by  and  through  its  manager,  and  must  be  held  accordingly." 
Now,  it  was  not  the  rank  or  title  of  the  manager  which  made 
the  company  present  in  his  person,  but  the  authority  with 
which  he  was  clothed,  and  the  duty  of  supervision  he  under- 
took to  perform;  and  if  an  officer  or  agent  of  inferior  grade 
had  been,  for  the  time,  invested  with  the  same  power,  and 
had  undertaken  to  perform  the  same  duty,  the  company 
would,  we  think,  have  been  equally  liable  for  his  negligence: 
Railway  Co.  v.  Triplett,  54  Ark.  302;  Hough  v.  Railway  Co., 
100  U.  S.  213;  Chicago  etc.  R.  R.  Co.  v.  May,  108  111.  288; 
Wharton  on  Negligence,  sec.  235. 

The  business  of  which  Munden  had  charge  extended,  it 
seems,  to  many  trestles  and  bridges,  and  was  clearly  such  as 
required  supervision.  In  conducting  it  he  exercised  the  pow- 
ers of  a  master,  and  was  charged  with  the  performance  of  a 
master's  duty  to  the  men  under  his  control.  And  if  the  plain- 
tiff was  injured  through  his  negligence  in  attempting  to  obey 
one  of  his  orders  it  does  not  answer  the  demands  of  justice  to 
say  that  they  were  fellow-servants:  Taylor  v.  Evansville  etc. 
R.  R.  Co.,  121  Ind.  124;  16  Am.  St.  Rep.  372;  Harrison  v. 
Detroit  etc.  R.  R.  Co.,  79  Mich.  409;  19  Am.  St.  Rep.  180. 
According  to  this  view  the  charge  of  the  court  as  to  the  rela- 
tion existing  between  Munden  and  the  parties  to  the  suit  was 
an  error  for  which  the  judgment  must  be  reversed. 

In  remanding  the  cause  for  a  new  trial  it  is  necessary  to 
observe  that  the  fifth  instruction  given  at  the  defendant's 
request  defines  the  care  which  it  was  the  duty  of  the  plaintiff 
to  exercise  for  his  own  safety  in  language  that  may  be  con- 
strued to  require  a  higher  degree  of  diligence  than  the  law 
exacts.  On  this  point,  T*  however,  it  is  sufficient  to  refer  to 
St.  Louis  etc.  Ry.  Co.  v.  Rice,  51  Ark.  476,  and  to  the  authori- 
ties there  cited. 

Reversed. 

The  chief  justice  did  not  participate  in  the  decision  of  this 
cause. 
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Master  and  Servants — Vice-Principals. — In  the  case  of  Fort  Smith  Oil 
Co.  v.  Stover,  58  Ark.  168,  it  was  decided  that  a  foreman  of  a  department  of 
a  business,  having  power  to  control,  direct,  employ,  and  discharge  laborers 
working  therein,  is  a  vice-principal,  and  owes  the  same  duty  to  them  as  the 
master  would,  if  present,  to  warn  them  of  latent  risks  in  the  employment 
voluntarily  undertaken  by  them  outside  the  line  of  their  general  employ* 
ment.  In  Little  Rock  and  Memphis  R.  R.  Co.  v.  Barry,  58  Ark.  198,  the. 
court  reached  the  determination  that  a  train-dispatcher,  who  has  control  of 
the  movements  of  the  trains  of  a  railroad  company,  is  a  vice-principal  as  to 
those  engaged  in  operating  its  trains,  and  that  the  company  is  liable  for  his 
negligence  in  ordering  the  movements  of  trains,  resulting  in  injury  to  a  fire- 
man employed  thereon.  In  Fordyce  v.  Briney,  58  Ark.  206,  the  court  held 
that  a  car  inspector,  empowered  only  to  call  the  attention  of  a  car  repairer  to 
defects  in  the  cars,  and  to  direct  him  what  to  do,  is  a  fellow-servant  of  the 
latter  when  both  are  under  the  control  and  direction  of  a  foreman  who  has 
charge  of  the  business  of  a  railroad  company  by  which  they  are  all  em- 
ployed, and  the  company  is  not  liable  for  the  negligence  of  the  car  inspector,, 
whereby  the  car  repairer  is  injured. 

In  Railway  Co.  v.  Torrey,  58  Ark.  217,  it  was  decided  that  a  foreman, 
though  a  vice-principal,  if  not  performing  a  master's  duty,  but  an  act  of 
labor  in  common  with  the  laborers  of  an  employer,  under  his  direction  and 
control,  at  the  time  of  an  accident,  is  a  fellow  •  servant  with  them,  and 
that,  though  the  accident  was  caused  by  the  foreman's  negligence,  the  mas- 
ter is  not  liable,  unless  his  own  negligence  as  master  combined  with  that  of 
the  foreman  as  a  laborer  to  produce  the  injury.  If,  in  such  case,  it  is  con- 
ceded that  the  foreman  was  a  vice-principal  only,  and  owed  to  the  injured 
employee  the  duty  of  a  master,  it  is  error  to  instruct  the  jury  that  such 
employer  is  entitled  to  recover  from  the  master,  if  it  is  shown  that  he  was 
negligently  ordered  "by  the  foreman  to  a  dangerous  position,  and  that, 
occupying  that  position,  and  by  reason  thereof  and  of  said  order,  he  was 
injured,  while  he  himself  was  exercising  due  care,"  unless  the  jury  is  also 
instructed,  as  far  as  practicable,  as  to  the  facts  which,  if  proved,  would 
make  the  order  negligent,  and  these  facts  must  be  such  as  involved  a  failure 
to  perform  some  duty  which  the  master  owed  to  his  servant,  such  as  that  of 
exercising  reasonable  care  to  avoid  exposing  him  to  unreasonable  risks  or 
dangers,  or  to  warn  him  of  such  dangers  as  he  would  be  exposed  to  in  obey- 
ing orders,  of  which  the  master  knew,  or  had  reason  to  know,  that  he  was 
not  apprised.  In  the  case  of  Kansas  City  etc.  Ry.  Co.  v.  Hammond,  58  Ark. 
324,  the  court  determined  that  the  question  whether  a  railway  foreman, 
having  the  control  of  a  squad  of  laborers  at  the  time  one  of  them  is  injured, 
is  acting  a3  a  vice-principal  or  a  fellow-servant  is  for  the  jury  to  determine 
under  the  circumstances  of  the  case;  but  the  court  commits  error  in  charging 
that  the  railroad  company  would  be  liable  if  such  foreman  required  the- 
laborer  to  be  on  the  track  on  a  hand-car  when,  owing  to  his  youth  and  in- 
experience, he  was  exposed  to  the  danger  of  collision  with  a  train  running 
on  irregular  time,  if  that  was  part  of  the  work  that  the  injured  employee 
was  hired  to  do,  and  he  understood  the  nature  ri  the  risk. 

Master  and  Servant — Vice-Principal.— The  authority  to  employ  and 
discharge  servants  working  under  him  constitutes  such  servant  a  vice-prin- 
cipal: Ate  v.  Texas  Pae.  Ry.  Co.,  82  Tex.  473;  27  Am.  St.  Rep.  897,  and 
note;  Harrison  v.  Detroit  etc.  R.  R.  Co.,  70  Mich.  409;  19  Am.  St.  Rep.  180, 
and  note;  Hussey  v.  Coger,  112  N.  Y.  614;  8  Am.  St.  Rep.  787. 
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Railroads  —  Vice-Principal  —  Section  Foreman. — A  railway  section 
foreman  having  power  to  control,  employ,  and  discharge  men  nnder  him 
occupies  the  position  of  vice-principal  as  to  them,  in  so  far  as  they  are 
affected  by  his  acts:  Sweeney  v.  Gulf  etc.  Ry.  Co.,  84  Tex.  433;  31  Am.  St. 
Rep.  71,  and  note;  Colorado  etc.  Ry.  Co.  v.  Naylon,  17  Col.  501;  31  Am.  St. 
Rep.  335;  Sullivan  v.  Hannibal  etc.  R.  R.  Co.,  107  Mo.  66;  28  Am.  St.  Rep.  388, 
and  note.  The  contrary  doctrine  is  held  in  Spancake  v.  Philadelphia  etc. 
R.  R.  Co.,  148  Pa.  St.  184;  33  Am.  St.  Rep.  821,  and  note;  Ell  r.  Northern 
Pac  R.  R.  Co.,  1  N.  Dak. '336;  26  Am.  St.  Rep.  621,  and  note.  See,  also, 
the  note  to  Louisville  etc  Ry.  Co.  v.  Petty,  19  Am.  St.  Rep.  306. 


James  v.  James. 

[58  Arkansas,  157.] 
Neglioence— Proximate  Cause. — The  failure  of  the  owner  of  a  gin  to  per* 
form  his  contract  to  gin  the  cotton  of  another  within  a  specified  time  is 
not  the  proximate  cause  of  its  subsequent  loss  by  fire  while  at  his  gin. 
Such  breach  of  contract  is  only  one  of  antecedent  events,  without  which, 
the  loss  would  not  have  occurred. 

Action  on  a  special  contract  to  recover  the  value  of  certain 
cotton.  Plaintiff  delivered  the  cotton  to  the  defendant  on 
Saturday  under  contract  that  the  latter  would  gin  it  on  the 
following  Monday.  This  he  failed  to  do,  and  the  cotton  was 
burned  while  at  his  gin  on  the  following  Thursday.  Judg- 
ment for  plaintiff  for  the  value  of  the  cotton  burned.  Defend- 
ant appealed. 

J.  C.  Hawthorne,  for  the  appellant. 

P.  H.  Crenshaw,  for  the  appellee. 

158  Wood,  J.  The  theory  upon  which  a  recovery  is  sought 
in  this  case  is  presented  by  the  complaint,  the  testimony  of 
appellee,  and  the  following  instruction  given  by  the  court 
upon  its  own  motion:  "The  jury  are  instructed  that  if  they 
believe,  from  a  preponderance  of  the  evidence,  that  the  plain- 
tiff, while  acting  as  constable,  delivered  to  the  defendant  or 
his  agent  the  cotton  in  controversy  under  a  contract  that  the 
defendant  would  gin  it  by  a  certain  time,  and  that  the  defend- 
ant negligently  failed  or  refused  to  gin  said  cotton  as  agreed, 
and  that  the  same  was  thereby  destroyed,  they  would  be 
authorized  to  find  for  the  plaintiff." 

No  causal  relation  is  shown  between  the  failure  of  appel- 
lant to  comply  with  his  contract  to  gin  and  the  fire,  which 
was  the  direct  cause  of  the  loss  of  the  cotton.     The  appellee 
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does  not  seek  recovery  upon  the  ground  that  the  bailee  for 
hire  did  not  use  ordinary  care  in  the  preservation  of  the  cot- 
ton, or  that  he  negligently  destroyed  it.  The  rule  of  law 
founded  in  justice  and  common  sense  and  of  universal  appli- 
cation, as  expressed  in  the  maxim  "Causa proxivia,  non  remota, 
spectator"  makes  the  first  instruction  as  above  quoted,  when 
applied  to  the  facts,  clearly  erroneous.  This  is  the  only  just 
and  correct  measure  of  liability.  True,  we  might  say  if  the 
cotton  had  been  ginned  on  Monday  and  carried  away  on 
Tuesday  it  would  not  have  been  burned  on  Thursday.  To 
use  language  similar  to  that  employed  by  Justice  Battle  in 
the  case  of  Martin  v.  St.  Louis  etc.  Ry.  Co.,  55  Ark.  521,  the 
failure  to  gin  on  Monday  "  was  one  of  159  a  series  of  antece- 
dent events  without  which  the  loss  would  not  have  occurred, 
but  such  failure  was  in  no  sense  the  proximate  cause  of  the 
loss  ":  Denny  v.  New  York  etc.  R.  R.  Co.,  13  Gray,  481;  74  Am. 
Dec.  645;  Daniels  v.  Ballantine,  23  Ohio  St.  532;  13  Am.  Rep. 
264;  Martin  v.  St.  Louis  etc.  Ry.  Co.,  55  Ark.  521;  Dubuque  etc. 
Assn.  v.  City  of  Dubuque,  30  Iowa,  176;  St.  Louis  etc.  Ry.  Co.  v. 
Commercial  Union  Ins.  Co.,  139  (J.  S.  223;  Hoadley  v.  Northern 
Transp.  Co.,  115  Mass.  304;  15  Am.  Rep.  106;  Railroad  Co.  v. 
Reeves,  10  Wall.  176;  Morrison  v.  Davis,  20  Pa.  St.  171;  57 
Am.  Dec.  695. 

We  deem  it  unnecessary  to  pass  upon  other  questions  raised, 
for,  if  the  case  is  presented  again  in  the  court  below,  it  must 
be  constructed  and  tried  upon  a  different  theory. 

Reversed  and  remanded.  _____ 

Negligence— Proximate  Cause. — Proximate  cause  is  that  which  is  a 
natural  aud  continuous  sequence,  unbroken  by  any  efficient  intervening  cause 
producing  the  result  complained  of,  and  without  which  that  result  would  not 
have  occurred:  Western  Railway  v.  Mutch,  97  Ala.  194;  38  Am.  St.  Rep.  179. 
The  question  of  proximate  and  remote  cause  is  the  subject  of  an  exhaustive 
note  to  Qilton  v.  Delaware  etc  Canal  Co.,  36  Am.  St.  Rep.  807. 
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[58  Arkansas,  181.] 

Sheriffs — Justification  Under  Process. — In  an  action  against  an  officer 
by  the  party  against  whom  process  issued,  to  recover  for  an  illegal  seiz- 
ure, the  process,  if  valid,  constitutes  a  complete  justification.  If,  on  the 
other  hand,  the  suit  is  brought  by  another  claiming  title  to  the  property 
seized,  under  the  party  against  whom  process  issued,  which  title  is  con- 
tested on  the  ground  of  fraud,  the  officer  must,  in  addition  to  showing 
that  he  acted  under  such  process,  show  that  he  acted  under  a  valid  judg- 
ment for  or  on  behalf  of  a  creditor  of  the  judgment  debtor. 

Justice's  Judgments  are  Only  Prima  Facie  Evidence  of  Jurisdiction, 
in  opposition  to  which  it  may  be  shown  by  any  satisfactory  means  of 
proof  that  the  authority  of  the  court  did  not  extend  over  the  matter  in 
controversy,  nor  over  the  parties  to  the  action. 

Void  Judgments — Justification  Under  Process. — In  an  action  by  a  mort- 
gagee against  a  sheriff  to  recover  for  an  illegal  seizure  of  goods  under 
execution  against  the  mortgagor  while  in  the  hands  of  such  mortgagee, 
if  the  officer  attempts  to  justify  the  seizure  on  the  ground  that  the 
mortgage  is  fraudulent  as  to  creditors,  the  mortgagee  may  prove  that 
the  justice's  judgment  under  which  the  process  issued  is  void  for  want 
of  jurisdiction  of  the  mortgagor,  and  upon  satisfactory  proof  of  this  fact 
the  process  is  no  justification. 

Sandels  and  Hill,  for  the  appellant. 

D.  Hon,  for  the  appellee. 

183  Battle,  J.  This  was  an  action  instituted  by  tk* 
Townsly-Myrick  Dry  Goods  Company  against  L.  P.  Fuller 
to  recover  damages.  The  claim  was  based  on  the  following 
facts:  On  the  16th  of  March,  1891,  D.  A.  Wilson,  a  merchant 
doing  business  at  the  town  of  Olio,  in  this  state,  being  in- 
debted to  plaintiff,  executed  to  it  his  promissory  note  for  two 
thousand  dollars,  and  at  the  same  time  executed,  acknowl- 
edged, and  delivered  a  mortgage,  whereby  he  conveyed  to 
plaintiff  certain  goods,  wares,  and  merchandise  to  secure  the 
payment  of  the  note,  and  stated  therein  the  conditions  on  which 
the  mortgagee  might  thereafter  take  possession  of  them  and 
sell  the  same  for  the  purpose  of  paying  the  note.  The  mort- 
gage was  duly  recorded.  On  the  15th  of  May,  1891,  Wilson, 
having  committed  a  breach  of  the  conditions,  plaintiff  took 
possession  of  the  mortgaged  property.  On  the  9th  of  Mav, 
1891,  Israel  Brothers,  a  justice  of  the  peace,  issued  an  execu- 
tion on  a  judgment  which  purported  to  be  confessed  before 
hi  in,  in  his  judicial  capacity,  by  Wilson  in  favor  of  Barton 
Brothers  for  the  sum  of  ninety  dollars;  and  delivered  the 
flame  to  the  defendant,  who  was  then  sheriff,  and  he  executed 

AM.  8T.  Rir.,  Vou  XLL  —  7 


88    Townsly  Myrick  Dry  Goods  Co.  v.  Fuller.     [Arkansas, 

the  same  in  his  official  capacity  on  the  30th  of  May,  1881,  by 
forcibly  taking  from  the  possession  of  the  plaintiff  a  part  of 
the  mortgaged  property,  and  selling  the  same  at  public  outcry. 
The  facts  which  we  have  stated  were  proved  at  the  trial. 
To  justify  his  action  the  defendant  introduced  in  evidence 
the  judgment  and  execution  under  which  he  acted,  both  of 
which  were  subsequent  to  the  mortgage;  and  attempted  to 
show  that  the  mortgage  was  executed  by  Wilson  to  defraud 
his  creditors.  To  show  that  the  184  seizure  of  the  property 
was  wrongful,  the  plaintiff  offered  to  prove  that  the  judgment 
was  void  by  the  following  testimony  of  Wilson:  u  Daniel  Hon 
and  Israel  Brothers  came  to  my  storehouse  on  the  29th  of 
April,  1891,  and  Hon  and  I  went  into  the  store  and  had  a 
talk  about  a  claim  for  ninety  dollars  that  he  had  for  collec- 
tion against  me  in  favor  of  Barton  Brothers.  I  told  him  I 
could  not  pay  it,  but  it  was  a  just  debt.  He  said  something 
about  saving  costs  to  me,  and  I  said  I  wanted  to  save  all  I 
could.  He  said  he  had  been  to  see  Brothers  that  morning, 
and  Brothers  had  come  to  Olio  with  him  to  get  his  mail.  Hon 
then  went  to  the  door,  and  called  Brothers  in.  When  he  came- 
in,  Hon  had  some  papers  in  his  hand,  and  read  over  the 
amount  of  the  Barton  Brothers'  account,  and  asked  me  if  it 
wa3  all  right.  I  said  it  was,  and  a  just  claim.  I  do  not 
remember  of  Brothers  saying  any  thing  about  it  at  the  time. 
We  were  standing  by,  or  leaning  on  the  counter  in  the  store- 
house. Five  or  six  people  were  around  there,  but  none  noticing 
our  conversation.  Any  of  them  could  have  been  reached  by 
raising  the  voice.  No  court  was  cried,  no  officer  in  attend- 
ance— nothing  was  said  about  a  court.  I  did  not  know  I  was 
confessing  judgment,  and  did  not  know  a, court  was  in  session. 
I  did  not  offer  to  confess  judgment,  and  did  not  know  one  was 
rendered  till  the  9th  of  May,  when  execution  was  issued.  Don't 
know  whether  I  would  have  confessed  judgment  had  I  known 
Mr.  Hon  desired  it  or  not.  Hon  called  for  pen  and  ink,  and 
I  got  it,  and  went  to  another  part  of  the  store  to  wait  on  a 
customer,  and  nothing  more  was  said  on  the  subject.  No 
summons  was  ever  served  on  mo  in  the  case  referred  to,  and 
I  never  confessed  judgment  in  the  case,  unless  the  facts  above 
stated  constituted  the  same."  And  the  court  refused  to  allow 
it  to  introduce  the  testimony,  and  plaintiff  excepted.  Other 
testimony  to  the  same  effect  was  offered  by  the  plaintiff,  and 
excluded  by  the  court. 
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185  The  jury  returned  a  verdict,  and  the  court  rendered 
judgment  thereon,  in  favor  of  the  defendant;  and  plaintiff 
moved  for  a  new  trial,  on  the  ground,  among  others,  that  the 
court  erred  in  excluding  testimony  as  before  stated.  To  this 
motion  the  defendant  filed  a  response,  setting  up  the  facts 
which  were  not  shown  in  the  trial,  such  as  he  claimed 
would  estop  the  plaintiff  from  prosecuting  his  action.  The 
court  sustained  the  response,  and  denied  the  motion;  and 
plaintiff  appealed. 

"Appellant's  motion  for  a  new  trial  does  not  set  up  any  of 
the  grounds  mentioned  in  the  2d,  3d,  and  7th  subdivisions 
of  section  5151  of  Mansfield's  Digest,  and,  therefore,  no  issue 
of  fact  could  be  made  upon  it."  The  response  thereto  should 
have  been  wholly  disregarded,  or,  on  motion,  should  have 
been  stricken  from  the  files  of  the  court. 

The  exclusion  of  the  testimony  offered  by  appellant  pre* 
sents  the  only  question  necessary  for  us  to  consider.  The 
underlying  principle  which  controls  its  admissibility  is  clearly 
and  forcibly  stated  by  Chief  Justice  Dixon  in  Bogert  v.  Phelps, 
14  Wis.  89-92,  in  nearly  this  language:  "  In  case  of  an  action 
against  the  officer  by  the  party  against  whom  process  issued, 
the  process  itself,  being  valid  on  its  face,  constitutes  a  com- 
plete justification.  But  in  case  of  suit  by  another  person 
claiming  title  to  the  property  seized,  under  the  party  against 
whom  process  issued,  which  title  is  contested  on  the  ground 
of  fraud,  the  officer  must,  in  addition  to  showing  that  he  acted 
under  such  process,  show  also  that  he  acted  for  or  on  behalf  of 
a  creditor.  Where  he  acts  under  process  of  execution,  this 
is  done  by  producing  the  judgment  on  which  it  is  issued. 
If  it  be  mesne  process,  then  the  debt  must  be  proved  by  other 
competent  evidence.  This  proof,  however,  is  required,  not 
because  it  affects  the  process,  or  is  in  that  respect  necessary 
to  protect  the  officer,  but  because  it  affects  the  title  to  the 
property  in  I86  question.  No  one  but  a  creditor  can  question 
the  title  of  the  fraudulent  vendee;  and  hence  the  officer  must 
show  that  the  relation  of  debtor  and  creditor  exists  between 
the  party  against  whom  the  attachment  or  execution  ran,  and 
the  person  in  whose  behalf  it  was  issued.  It  is  a  necessary 
link  in  the  chain  of  evidence  by  which  the  fraud  is  to  be 
established":  Bean  v.  Loftus,  48  Wis.  371;  Damon  v.  Bryant, 
2  Pick.  411;  Ames  v.  Sturtevant,  2  Allen,  583;  Suydamv.  Keys, 
13  Johns.  445;  Earl  v.  Camp,  16  Wend.  562;  Hines  v.  Cham- 
bers, 29  Minn.  7;  Cross  v.  Phelps,  16   Barb.  502;  Horlon  v. 
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Hendershot,  1  Hill,  118;  Maley  v.  Barrett,  2  Sneed,  501;  Dun- 
lap  v.  Hunting,  2  Denio,  643;  43  Am.  Dec.  763;  Sheldon  v. 
Van  Buskirk,  2  N.  Y.  473;  Sexey  v.  Adkinson,  34  Cal.  346;  91 
Am.  Dec.  698,  and  note;  Cooley  on  Torts,  sec.  463;  1  Free- 
man on  Executions,  2d  ed.,  sec.  101. 

In  this  case  the  appellee,  in  his  official  capacity,  levied 
upon  the  mortgaged  property  by  virtue  of  an  execution  in 
favor  of  Barton  Brothers  and  against  Wilson,  who  he  claimed 
was  the  owner  of  the  property.  He  attacked  the  mortgage  to 
appellant  as  fraudulent  and  void.  As  it  was  valid  between 
the  parties  to  the  same,  and,  if  fraudulent,  was  only  void, 
under  the  statute  of  frauds,  as  to  creditors  and  purchasers,  it 
was  necessary  for  him  to  prove  that  the  execution,  under 
which  he  acted,  was  issued  on  a  valid  judgment,  in  order  to 
show  that  he  had  the  right  to  attack  the  title  of  appellant  by 
seizing  the  mortgaged  property;  for  in  that  way  only  could 
he  show  that  he  was  representing  a  creditor.  A  void  judg- 
ment is  not  sufficient  for  that  purpose:  See  cases  above  cited. 

Says  Mr.  Freeman:  "A  void  judgment  is,  in  legal  effect, 
no  judgment.  By  it  no  rights  are  divested.  From  it  no 
rights  can  be  obtained.  Being  worthless  in  itself,  all  pro- 
ceedings founded  upon  it  are  equally  18T  worthless.  It 
neither  binds  nor  bars  any  one.  All  acts  performed  under 
it,  and  all  claims  flowing  out  of  it,  are  void.  The  parties 
attempting  to  enforce  it  may  be  responsible  as  trespassers. 
The  purchaser  at  a  sale  by  virtue  of  its  authority  finds  him- 
self without  title  and  without  redress.  The  first  and  most 
material  inquiry  in  relation  to  a  judgment  or  decree,  then,  is 
in  reference  to  its  validity.  For  if  it  be  null,  no  action  upon 
the  part  of  the  plaintiff,  no  inaction  upon  the  part  of  the 
defendant,  no  resulting  equity  in  the  lianas  of  third  persons, 
no  power  residing  in  the  legislature  or  other  department  of 
the  government,  can  invest  it  with  any  of  the  elements  of 
power  or  vitality.  It  does  not  terminate  or  discontinue  the 
action  in  which  it  is  entered,  nor  merge  the  cause  of  action; 
and  it  therefore  cannot  prevent  the  plaintiff  from  proceeding 
to  obtain  a  valid  judgment  upon  the  same  cause,  either  in 
the  action  in  which  the  void  judgment  was  entered  or  in  some 
other  action":  1  Freeman  on  Judgments,  4th  ed.,  sec.  117. 

In  all  adversary  suits  "in  which  a  defendant  does  not 
voluntarily  appear,  service  of  process  upon  him  in  some 
mode  authorized  by  law  is  indispensable,  and  if  it  appears, 
even  in  a  collateral  proceeding,  that  any  judgment  has  been 
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rendered  against  one  who  has  neither  voluntarily  appeared 
nor  been  served  with  process,  it  must  be  treated  as  void": 
Boyd  v.  Roane,  49  Ark.  397,  411;  1  Freeman  on  Judgments, 
?ec.  120  a. 

A  domestic  judgment  of  a  court  of  general  jurisdiction, 
whether  the  record  shows  jurisdiction  affirmatively  or  is 
rilent  upon  the  subject,  is  not  subject  to  collateral  attack 
based  upon  extrinsic  evidence  showing  want  of  jurisdiction. 
It  is  said  "that  the  question  of  the  jurisdiction  of  a  court  of 
record  over  the  parties  to  any  domestic  judgment  must  in  all 
collateral  proceedings  be  determined  by  the  record;  and  that 
the  answer  to  this  question  is  not,  except  in  some  direct  pro- 
ceedings, 188  instituted  against  the  judgment,  to  be  sought 
from  any  extraneous  proof":  Boyd  v.  Roane,  49  Ark.  397;  1 
Freeman  on  Judgments,  sees.  131-134.  But  this  is  not  true 
/as  jto  the  judgments  of  justices  of  the  peace.     They  keep  no 

Impeachable  memorial  of  their  transactions.     "Any  state- 

5nt  in  relation  to  jurisdiction  found  in  their  minutes  is  only 
Hma  facie  evidence;  in  opposition  to  which  it  may  be  shown, 
5y  any  satisfactory  means  of  proof,  that  the  authority  of  the 
'ourt  did  not  extend  over  the  matter  in  controversy,  nor  over 
the  parties  to  the  action":  Jones  v.  Terry,  43  Ark.  230;  Smith 
►v.  Finley,  52  Ark.  373;  2  Freeman  on  Judgments,  sec.  517. 
1  In  Jones  v.  Terry,  43  Ark.  230,  the  plaintiff  sued  upon  a 
judgment  recovered  by  him  upon  a  promissory  note  before  a 
justice  of  the  peace.  The  defendant  answered,  and  denied 
that  the  justice  had  ever  acquired  jurisdiction  over  his  per- 
son. Upon  demurrer  to  the  answer  this  court  said:  "The 
defendant  was  not  sued  for  the  original  debt.  That  was 
merged  in  the  judgment,  if  there  has  been  a  valid  one.  And 
all  matters  which  might  have  been  litigated  before  the  justice, 
save  only  the  question  of  jurisdiction,  are  concluded  by  that 

judgment But  it  may  be  shown  by  extrinsic  evidence, 

in  the  face  of  a  recital  in  the  judgment  that  the  defendant 
was  served  with  process  or  appeared  to  the  action,  that  in  fact 
he  had  no  notice,  and  that  the  judgment  is  therefore  void  for 
want  of  jurisdiction." 

Smith  v.  Finley,  52  Ark.  373,  was  an  action  to  recover  the 
possession  of  a  town  lot.  The  plaintiff  claimed  title  by  virtue 
of  a  purchase  made  by  him  at  a  sale  under  a  deed  of  trust 
executed  by  the  defendant  to  secure  a  debt,  and  a  subsequent 
conveyance  made  in  pursuance  of  the  terms  of  the  purchase. 
The  defendant  pleaded  that  the  deed  of  trust  was  void  for 
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usury.  The  original  transaction  was  shown  by  the  evidence 
to  be  usurious.  A  judgment  by  confession  rendered  by  a  jus- 
tice 189  of  the  peace  against  the  defendant  for  a  debt  secured 
by  the  deed  of  trust  was  introduced  in  evidence.  The  jus- 
tice, who  rendered  the  judgment,  testified  that  he  went  with 
the  plaintiff,  who  recovered  the  judgment,  to  the  defendant's 
house,  and  she  then,  at  the  date  of  the  judgment,  and  with 
the  plaintiff's  consent,  confessed  the  judgment.  On  cross- 
examination,  he  stated  that  he  went  with  the  plaintiff  to 
defendant's  home,  and  she  stated  that  she  owed  the  note;  but 
that  she  did  not  come  to  his  office  to  confess  judgment,  and 
he  did  not  see  her  in  his  office.  The  defendant  testified  that 
the  justice  merely  asked  her  if  she  owed  the  note,  and  she 
answered  "Yes";  that  she  did  not  understand  that  she  was 
confessing  judgment,  and  did  not  do  so.  The  plaintiff  in  the 
action  to  recover  the  town  lot  insisted  that  she  was  estopped 
by  the  judgment  from  setting  up  usury.  This  court  held  that 
the  parol  testimony  was  admissible  to  show  want  of  jurisdic- 
tion, and  was  conclusive  of  that  fact,  and  that  the  judgment 
of  the  justice  was,  therefore,  void. 

In  this  case  the  appellee,  in  his  official  capacity  of  sheriff, 
seized  property  which  was  held  in  possession  and  claimed 
by  appellant  under  a  mortgage.  Appellant  denied  his  right 
to  do  so.  Appellee  responded  by  saying  that  he  seized  it  by 
virtue  of  an  execution  against  the  mortgagor,  and  that  the 
mortgage  was  fraudulent  and  void.  Appellant  replied  tha^. 
if  it  was  fraudulent,  it  was  valid  against  every  one  except 
creditors  and  purchasers,  and  that  appellee  did  not  represent 
either  of  them.  Upon  this  they  joined  issue.  Appellee  in- 
troduced the  execution  and  judgment  of  the  justice  of  the 
peace  upon  which  it  was  issued,  both  of  which  was  subse- 
quent to  the  mortgage,  as  an  evidence  of  his  right  to  attack 
it  for  fraud,  in  the  right  of  a  creditor.  Appellant  offered  to 
prove  that  the  judgment,  though  regular  upon  its  face,  was 
invalid — void — for  want  of  jurisdiction  of  the  defendant 
against  whom  it  was  rendered,  and,  19°  therefore,  did  not 
prove  the  existence  of  any  debt  or  right  to  seize  the  property, 
and  the  court  refused  to  allow  him  to  do  so.  The  evidence 
was  competent,  and  should  have  been  admitted. 

The  judgment  of  the  circuit  court  is,  therefore,  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Wood,  J.,  did  not  participate  in  the  decision  of  this  cause. 
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Bckn,  C.  J.,  dissented.  He  first  restated  the  facts  of  the  case  as  under* 
•tood  by  him;  and  drew  therefrom  the  conclusion  that  the  sole  question  of 
any  importance  in  the  case  was  whether  the  trial  court  erred  in  excluding 
the  testimony  offered  to  impeach  the  judgment,  by  matters  de  hora  the 
record;  or,  in  other  words,  in  order  to  attack  the  plaintiff's  mortgage,  was 
the  sheriff  required  to  do  more  than  to  produce  the  judgment  and  the  process 
upon  which  it  was  issued,  or  was  he  required  to  establish  all  the  precedent 
facts  necessary  to  make  the  judgment  valid?  While  the  judge  admitted 
there  were  authorities  in  support  of  the  position  taken  by  the  majority  of 
the  court,  he  thought  that  all  the  authorities  cited  did  not  necessarily  sup- 
port their  position.  He  contended  that  there  being  a  judgment  valid  as 
between  the  parties  thereto,  that  it  established  the  relations  of  judgment 
creditor  and  judgment  debtor  between  them;  that  this  judgment  was  one 
in  the  case  before  the  court  against  which  the  judgment  creditor  had  no 
redress  by  appeal  or  otherwise,  and  that  as  the  defendant  himself  could  not 
get  rid  of  the  judgment  by  a  direct  proceeding,  it  was  not  reasonable  to  per- 
mit another  to  avoid  it  in  a  collateral  action.  Though  the  judgment  was 
rendered  by  a  justice  of  the  peace,  there  was  no  doubt  he  had  jurisdiction 
over  the  subject  matter  of  the  action,  and  that  all  jurisdictional  facts, 
whether  of  the  subject  matter  or  of  the  person,  appeared  by  the  recitals. 
He  therefore  asserted  that  such  a  judgment,  while  it  might  be  voidable,  was 
never  void.  This  being  so,  it  not  only  required  proper  proceedings  to 
annul  it,  but  it  required  those  proceedings  to  be  at  the  instance  of  the 
proper  parties  and  against  the  proper  parties,  and  in  support  of  this 
position  he  quoted  the  following  from  section  605  of  Mr.  Black's  work 
on  Judgments:  "One  of  the  most  important  applications  of  the  rule 
giving  a  qualified  admissibility  to  a  judgment  as  evidence  against  strangers 
is  in  the  case  where  it  is  invoked  as  a  proof  of  the  relationship  of  debtor 
and  creditor  between  the  parties.  It  is  now  well  settled  upon  high  au- 
thority that  where  no  fraud  or  collusion  has  been  shown  in  the  recovery 
of  a  judgment  such  judgment  is  conclusive  of  the  fact  and  the  amount  of 
the  indebtedness  of  the  judgment  debtor,  and  it  cannot  be  collaterally 
impeached  by  third  persons  in  a  subsequent  suit  where  such  indebtedness  is 
called  in  question And  a  judgment  obtained  without  fraud  or  col- 
lusion is  conclusive  evidence,  in  suits  between  creditors  in  relation  to  the 
property  of  the  debtor,  of  the  fact  snd  amount  of  the  indebtedness  of  the 
latter."    The  judge  thus  summarized  his  conclusions: 

"  It  follows,  from  the  principles  suggested,  that  a  judgment  obtained 
without  fraud  or  collusion,  and  which  concludes  the  debtor,  whether  ren- 
dered upon  default,  confession,  or  contestation,  is,  upon  all  questions  affect- 
ing the  title  to  his  property,  conclusive  evidence  against  his  creditors  to 
establish:  1.  The  relation  of  creditor  and  debtor  between  the  parties  to  the 
record;  and  2.  The  amount  of  the  indebtedness.  In  the  present  case  the 
judgment  is  fair  on  its  face,  no  fraud  or  collusion  is  charged  or  suggested 
as  a  matter  of  suspicion  even,  and  the  debt  is  a  just  one  without  question 
from  any  one,  and  withal  the  judgment  stands  unchallenged  l>y  Wilson, 
even  npnn  the  ground  set  up  in  this  cause,  by  which  it  is  now  sought  to  be 
annulled. 

"It  is  unnecessary  to  do  more  than  merely  suggest  the  vast  difference 
between  a  want  of  jurisdiction  of  the  subject  matter  of  litigation,  and  that 
of  the  persons  of  the  parties  to  it.  The  defects  in  the  latter  may  U\  in 
many  instances  and  in  various  ways,  waived  and  acquiesced  in,  but  the 
former  is  nowhere  the  subject  of  consent.     One  may  be  precluded  uotwith- 
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standing  there  is  defect  of  jurisdiction  of  the  person,  but  never  in  the  case 
of  a  want  of  jurisdiction  of  the  subject  matter. 

"Finally,  quoting  from  2  Freeman  on  Judgments,  section  529:  'But  the 
general  rule  seems  now  to  be  almost  universally  acknowledged  and  enforced, 
that  an  officer,  acting  under  process,  regular  and  valid  on  its  face,  and  issued 
by  a  court  which  might  lawfully  exercise  jurisdiction  over  the  subject 
matter  of  the  action,  is  protected,  although  the  court  has  no  jurisdiction, 
over  the  defendant,  unless  the  officer  had  notice  of  the  fact.'  This  cannot 
refer  exclusively  to  cases  where  property  in  possession  of  defendant  in  exe- 
cution is  taken,  because  it  is  too  well  settled  that  an  execution  good  on  its 
face  is  of  itself  and  alone  a  protection,  without  having  to  refer  to  the  judg- 
ment. 

"The  point,  as  I  have  said,  is  an  extremely  nice  one,  we  may  say,  in  the 
last  degree  technical,  but  the  view  I  take  of  it  is  the  only  one  in  which  all 
the  authorities  can  be  reconciled. 

"The  case3  cited  in  the  opinion  of  the  majority  as  having  been  decided 
by  this  court,  it  is  suggested,  are  scarcely  applicable  to  this  case,  because 
neither  of  them  is  purely  a  contest  of  title  to  the  property  of  the  common 
debtor,  because  in  those  cases  the  defendants  are  the  direct  impeachers  of 
the  judgment,  and  because  of  other  differences  not  necessary  to  mention. 

"I  think,  therefore,  that  the  judgment  in  this  cause  should  have  been 
affirmed,  as  in  the  first  instance." 

Sheriffs— Justification  Under  Process. — Where  the  evidence  in  an 
action  of  replevin  against  an  officer  shows  that  he  has  taken  property  which 
did  not  belong  to  the  party  against  whom  process  ran  the  taking  is  wrong* 
ful,  and  the  process  affords  him  no  protection:  Carpenter  v.  Inncs,  16  Col. 
165;  25  Am.  St.  Rep.  255,  and  extended  note.  A  void  execution  will  not 
justify  acts  done  under  it  previous  to  being  set  aside:  Coltraine  v.  McCaine, 
3  Dev.  308;  24  Am.  Dec.  256.  A  void  process  is  no  justification  to  a  sheriff 
for  acts  committed  by  virtue  of  it,  but  an  irregular  process  is:  State  v.  Page, 
1  Spear,  408;  40  Am.  Dec.  608;  Cogbwn  v.  Spence,  15  Ala.  549;  50  Am.  Dec. 
140,  and  note;  Keniston  v.  Little,  30  N.  H.  318;  64  Am.  Dec.  297.  An  officer 
will  not  be  protected  by  an  execution  valid  on  its  face  if  he  have  notice 
aliunde  of  some  jurisdictional  defect  which  may  render  the  judgment  void: 
Grace  v.  Mitchell,  31  Wis.  533;  11  Am.  Rep.  613.  This  question  is  the  sub- 
ject of  the  monographic  note  to  Savacool  v.  Broughton,  21  Am.  Dec.  190. 

Justices  of  the  Peace — Presumption  of  Jurisdiction. — Nothing  is  pre- 
sumed in  favor  of  the  jurisdiction  of  a  justice  of  the  peace;  it  must  be 
affirmatively  shown:  Spear  v.  Carter,  1  Mich.  19;  48  Am.  Dec.  688,  and  note; 
McDonald  v.  Prescott,  2  Nev.  109;  90  Am.  Dec.  517,  and  note;  Piper  v.  Pear- 
ton,  2  Gray,  120;  61  Am.  Dec.  438,  and  note.  As  to  whether  jurisdiction  is 
presumed  in  favor  of  a  justice's  judgment  on  collateral  attack,  see  Leonard 
t.  Spark,  117  Mo.  103;  38  Am.  St.  Rep.  646,  and  note. 
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St.  Louis,  Iron  Mountain,  and  Southern  Rail- 
way Company  v.  Haokett. 

[58  Arkansas,  3S1.] 

Master  and  Servant — Officer  or  Law  as  Privats  Watchman. — Ad 
officer  of  the  law  cannot  engage  as  auch  to  guard  the  property  of  a  pri- 
vate individual  or  corporation,  and  the  latter  cannot  escape  liability 
for  his  wrongful  act,  while  acting  as  its  night  watchman,  on  the  ground 
that  he  is  such  officer. 

Master  and  Servant — Liability  fob  Servant's  Torts. — A  railway  com- 
pany is  liable  in  damages  for  any  wrongful  or  negligent  act  of  its  night 
watchman  performed  in  the  course  of  his  employment,  resulting  in 
injury  to  another,  though  he  exceeds  his  authority. 

Master  and  Servant— Liability  for  Servant's  Torts. — A  railway  com- 
pany is  not  liable  for  the  wrongful  act  of  an  officer  of  the  law  while 
acting  as  its  night  watchman,  if  the  act  is  committed  in  the  discharge 
of,  or  in  an  endeavor  to  discharge,  his  duty  as  such  officer,  though  he 
acts  in  excess  of  his  authority  as  such. 

Master  and  Servant — Notice  of  Reputation  of  Servant. — A  master 
is  charged  with  knowledge  of  the  general  reputation  of  his  servant  for 
recklessness  and  unfitness  for  his  position  when  such  reputation  is  gen- 
erally and  commonly  known,  and  he  has  held  such  position  for  a  number 
of  years. 

Practice — Objections  to  Evidence. — When  specific  objections  are  made 
to  evidence  all  objections  not  specified  are  waived. 

Practice — Improper  Evidence  without  Prejudice. — The  admission  of 
improper  evidence,  if  not  prejudicial,  is  not  reversible  error. 

Action  to  recover  for  personal  injury.  The  appellant  rail- 
way company  had  in  its  employ,  as  night  watchman,  one 
Gallagher  for  about  nine  years,  prior  to  and  at  the  time  the 
injury  was  inflicted.  He  had  been  appointed  a  deputy  sheriff 
so  as  to  be  authorized  to  make  arrests  in  connection  with  his 
duties  as  such  watchman.  On  the  night  in  question  Gal- 
lagher heard  a  noise  among  the  company's  cars,  and,  proceed- 
ing to  the  point  whence  the  noise  came,  he  found  the  appellee 
standing  there,  and  asked  him  what  he  was  doing.  The  ap- 
pellee replied  that  he  had  just  attended  to  a  call  of  nature. 
Thereupon  Gallagher  ordered  the  appellee  to  come  along  with 
him.  The  appellee  replied  "All  right,  I  will  go,"  and  stepped 
toward  Gallagher,  when  the  latter  fired  a  pistol  at  him,  hitting 
him  in  the  neck,  and  inflicting  the  injury  complained  of. 
Both  parties  were  then  put  under  arrest.  Judgment  for  the 
appellee,  and  the  railway  company  appealed. 

The  fifth  instruction  asked  by  appellant  and  refused  by 
the  court  is  as  follows:  "5.  If  the  jury  find  from  the  evi- 
dence   that   Pat  Gallagher   was    a  deputy  sheriff  duly  ap- 
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pointed;  that,  as  such,  he  was  engaged  in  guarding  the 
property  of  defendant  railway  company  at  its  depot  in  Lit- 
tle Rock;  that  the  injury  complained  of  was  inflicted  upon 
plaintiff  by  said  Gallagher,  while  in  the  discharge  of  his 
duties  as  such  deputy  sheriff,  then  you  are  instructed  that 
the  railroad  company  cannot  be  held  liable  therefor,  even 
though  you  should  further  find  from  the  evidence  that  said 
Gallagher  overstepped  the  bounds  of  his  authority  as  such 
deputy  sheriff,  and  that  the  railway  company  was  paying,  and 
bad  agreed  to  pay,  the  wages  of  said  Gallagher  as  deputy 
sheriff." 

Dodge  and  Johnson,  for  the  appellant. 

S.   W.   Williams  and  G.  W.  Shinn,  for  the  appellee. 

885  Hughes,  J.  We  have  endeavored  to  fully  examine  and 
consider  each  of  the  386  instructions  given  by  the  court  in 
this  case,  and  it  is  our  opinion  that,  taken  together,  they  cor- 
rectly state  the  law  applicable  to  this  case;  that  they  contain 
no  reversible  error. 

The  counsel  for  the  appellant  state,  in  their  brief,  in  sub- 
stance, that  they  base  the  chief  ground  of  their  objection  to 
the  verdict  upon  the  court's  refusal  to  declare  the  law  as  stated 
by  them  in  instruction  numbered  five,  which  the  court  refused. 
This  instruction  is  erroneous,  in  that  it  assumes  that  a  dep- 
uty sheriff,  as  such,  might  engage  to  guard  the  property  of 
the  railroad  company.  An  officer  of  the  law  cannot  engage, 
as  such  officer,  to  guard  the  property  of  a  private  individual 
or  corporation  not  in  the  custody  of  the  law.  The  duties  of  a 
sheriff  are  prescribed  by  law.  Such  part  of  this  instruction 
as  correctly  states  the  law  is  covered  by  the  instructions  given 
by  the  court.  There  was  no  error,  therefore,  in  refusing  this 
instruction. 

The  fourth  instruction  asked  for  by  the  appellant  railway 
company,  and  refused  by  the  court,  is  erroneous,  as  it  assumes 
that,  if  Gallagher  inflicted  the  injury  willfully  and  maliciously, 
the  company  is  not  liable  for  damages  resulting  from  the 
injury.  Such,  in  our  opinion,  is  not  the  law,  according  to  the 
weight  of  authority.  The  intention  with  which  Gallagher 
acted  cannot  affect  88T  the  liability  of  the  railway  company, 
though  it  might  affect  the  amount  of  the  damages:  Cleghorn 
v.  New  York  etc.  Ry.  Co.,  56  N.  Y.  47;  15  Am.  Rep.  375.  The 
question  is,  Was  Gallagher,  at  the  time  he  fired  the  pistol  shot, 
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acting  in  the  course  of  his  employment  as  night  watchman 
for  the  railway  company?  If  he  was,  the  company  is  liable 
in  damages  for  any  wrongful  act  of  his  in  the  course  of  his 
employment,  resulting  in  injury  to  another,  though  he  ex. 
ceeded  his  authority  as  such  night  watchman.  If  the  act 
was  done  by  him  in  the  service  of  the  company,  in  the  course 
of  his  employment,  and  injury  resulted  therefrom,  the  com- 
pany is  liable  in  damages  resulting  from  the  injury,  if  the 
act  was  wrongful,  or  performed  in  such  a  negligent  manner 
that  its  negligent  performance  caused  the  injury. 

Of  course,  if  the  act  causing  the  injury  was  outside  of  the 
course  of  the  servant's  employment,  disconnected  with  the 
service  of  the  company,  then  the  company  would  not  be  liable. 
The  fact  that  Gallagher  had  been  appointed  a  deputy  sheriff, 
to  enable  him  to  make  arrests,  because  he  was  watchman  for 
the  railroad  company,  could  not  exempt  the  company  from 
liability  for  his  acts  as  such  watchman.  If  the  act  had  been 
committed  in  the  discharge  of,  or  in  the  endeavor  to  discharge, 
his  duties  as  deputy  sheriff,  though  wrongful  and  in  excess 
of  his  authority  as  deputy  sheriff,  the  railroad  company  would 
not  have  been  liable,  though  the  deputy  sheriff  and  his  prin- 
cipal, the  sheriff,  might  have  been.  But  this  case  presents 
no  such  aspect:  Ward  v.  Young,  42  Ark.  542;  Brill  v.  Eddy, 
115  Mo.  596;  Cooley  on  Torts,  307;  Krulevitz  v.  Eastern  R.  R. 
Co.,  143  Mass.  228;  Priester  v.  Augley,  5  Rich.  44;  Wood  on 
Master  and  Servant,  sees.  279,  280,  ,88  p.  543  et  seq.;  Chap- 
man v.  New  York  etc.  R.  R.  Co.,  33  N.  Y.  369;  88  Am.  Dec.  392; 
Wood  on  Master  and  Servant,  303,  568,  571;  Weed  v.  Panama 
R.  R.  Co.,  17  N.  Y.  362;  72  Am.  Dec.  474;  Wood  on  Master  and 
Servant,  sec.  299;  King  v.  Illinois  Cent.  R.  R.  Co.,  69  Miss.  245; 
2  Wood's  Railway  Law,  1206;  Green  v.  Omnibus  Co.,  7  Com. 
B.,  N.  S.,  290;  Garretzen  v.  Duenckel,  50  Mo.  104;  11  Am.  Rep. 
405;  Nashville  etc.  R.  R.  Co.  v.  Starnes,  9  Heisk.  52;  24  Am. 
Rep.  296. 

While  we  do  not  intend  to  enter  upon  an  extended  discus- 
sion of  the  principles  stated,  we  think  that  a  careful  exam- 
ination of  the  authorities  will  sustain  fully  the  conclusions  we 
have  reached  as  to  the  law  of  this  case. 

It  is  true  that  there  has  been  a  difference  of  opinion  in  the 
courts  upon  the  question  whether  a  master  is  liable  at  all  for 
the  willful  and  malicious  acts  of  his  servant,  resulting  in 
injury,  under  any  circumstances  whatever,  unless  where  they 
were  in  violation  of  a  contract  of  carriage,  or  done  by  the  mas- 
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ter's  express  command;  yet  the  better  reason  and  weight  ot 
authority  seem  to  be  that  where  such  acts  are  performed  about 
the  master's  business,  in  the  course  of  the  servant's  employ* 
ment,  the  servant  and  master  are  both  liable. 

The  principal  case  relied  upon  by  counsel  for  appellant, 
Tolche8ter  Beach  Imp.  Co.  v.  Sleinmeier,  72  Md.  313,  is  not  like 
the  case  at  bar,  and  does  not  contravene  the  principles 
announced.  In  that  case  it  clearly  appeared  that  the  officer 
who  did  the  injury  was  not  acting  in  the  line  of  his  employ- 
ment, but  was  seeking  only  to  enforce  the  criminal  law,  as  he 
believed;  and  as  he  was  an  officer,  though  he  had  accepted 
private  employment  from  the  company,  the  company  was  not 
liable  for  his  official  acts.  There  is  a  correct  line  of  distinc- 
tion in  these  cases,  which  the  circuit  court  seems  to  have  fol- 
lowed in  its  instructions,  leaving  the  questions  of  fact  properly 
to  the  jury.  It  was  not  for  the  court  to  tell  the  jury  that 
Gallagher,  when  he  fired  the  shot,  was  or  was  not  acting  in 
his  capacity  of  deputy  sheriff,  389  or  that  he  was  or  was  not 
acting  in  the  course  of  his  employment  by  the  company  as 
night  watchman.  These  are  questions  of  fact  for  the  jury  to 
determine,  and  we  think  the  evidence  warrants  their  verdict. 
The  instructions  asked  on  the  part  of  Gallagher,  and  refused 
by  the  court,  we  have  not  considered,  as  Gallagher  has  not 
appealed. 

The  objection  to  the  testimony  in  regard  to  the  character 
of  Pat  Gallagher,  the  watchman,  as  to  recklessness  and  unfit- 
ness for  his  position,  was  based  solely  upon  the  ground  that 
it  was  not  shown  that  the  railway  company  ever  had  any 
knowledge  of  Gallagher's  reputation.  It  was  shown  that  he 
had  been  in  the  employment  of  the  railway  company  as  watch- 
man about  nine  years,  and  that  his  reputation  was  generally 
known,  a  matter  of  common  knowledge  in  the  county.  This 
is  sufficient  to  show  that  the  company  ought  to  have  known 
his  reputation,  and  to  charge  it  with  knowledge  of  it:  1  Whar- 
ton on  Evidence,  sec.  48. 

Where  specific  objections  are  made  to  testimony  all  objec- 
tions not  specified  are  waived:  Evamton  v.  Gunn,  99  U.  S. 
665.  The  testimony  was  clearly  incompetent,  but  all  objec- 
tions to  its  competency  were  waived,  other  than  the  specific 
objection  stated:  Dunham  v.  Rackliff,  71  Me.  349;  Porter  v. 
Seller,  23  Pa.  St.  424;  62  Am.  Dec.  341. 

The  testimony  of  G.  W.  Shinn  as  to  the  absence  of  Hackett 
from  the  trial,  and  the  introduction  of  the  letter  of  Hackett, 
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were  irregular,  but  Hackett's  deposition  S90  had  been  taken, 
and  was  read  to  the  jury,  and  there  was  no  proof  that  Hack- 
ett  was  in  the  employment  of  the  defendant  company  at  the 
time  the  letter  was  written.  We  cannot  see  that  the  com- 
pany could  have  been  prejudiced  by  this  testimony  and  letters, 
and  we  think  that,  though  improper,  the  admission  of  them 
was  not  reversible  error. 
The  judgment  is  affirmed. 

Master  and  Servant — Officer  of  Law. — An  armed  watchman  em- 
ployed by  the  owners  of  a  brewery  to  guard  their  property  pursued  a  person 
acting  on  the  premises  in  a  disorderly  manner,  and,  while  he  was  retreating, 
killed  him.  It  was  held  that  the  employers  were  not  liable:  Golden  v.  New- 
broad,  52  Iowa,  59;  35  Am.  Rep.  257.  As  to  a  railroad  company's  liability 
for  a  wrongful  arrest  by  one  of  its  special  officers  of  a  passenger,  see  Duggan 
v.  Baltimore  etc  R.  R.,  159  Pa.  St.  248;  39  Am.  St.  Rep.  672,  and  note. 

Master  and  Servant. — Master's  Liability  for  Assaults  by  Servants: 
See  the  extended  note  to  Fick  v.  Chicago  etc.  Ry.  Co.,  60  Am.  Rep.  880-884, 
and  tho  note  to  Eoansville  etc.  R.  R.  Co.  v.  McKee,  50  Am.  Rep.  108. 

Master  and  Servant — Master's  Liability  for  Servant's  Torts.  — A 
master  is  liable  for  the  torts  of  his  servant  done  in  the  course  of  his  employ- 
ment, though  done  without  his  authority  or  even  against  his  express  direc- 
tions: Yates  v.  Squires,  19  Iowa,  26;  87  Am.  Dec.  418,  and  note.  But  a 
master  is  not  liable  in  exemplary  damages  for  the  tort  of  a  servant  unless 
authorized  or  ratified:  Qui/ etc.  Ry.  Co.  v.  Reed,  80  Tex.  362;  26  Am.  St.  Rep. 
749,  and  note.  See  a  thorough  discussion  of  this  question  in  the  extended 
notes  to  the  following  cases:  Baird  v.  Shipman,  22  Am.  St.  Rep.  512;  Kansas 
City  etc  R.  R.  Co.  v.  Kelly,  59  Am.  Rep.  601;  Hoffman  v.  New  York  etc. 
R.  R.  Co.,  41  Am.  Rep.  340;  Chicago  etc  R.  R.  Co.  v.  Flexman,  42  Am.  Rep. 
36;  Ware  v.  Barataria  etc  Canal  Co.,  35  Am.  Deo.  192;  and  Vanderbilt  v. 
Richmond  Turnpike  Co.,  51  Am.  Deo.  318. 


Leep  v.  St.  Louis,  Iron  Mountain,  and  South- 
ern Railway  Company. 

[58  Arkansas,  407.] 

Constitutional  Law. — Constitutionality  of  Legislative  Acts  is  to  be 
determined  solely  by  reference  to  the  limits  imposed  by  the  constitution. 
The  sole  question  for  the  courts  to  decide  is  one  of  power,  not  of  expe- 
diency, justice,  or  wisdom,  and  they  should  resolve  all  doubts  in  favor 
of  the  constitutionality  of  the  statutes,  or,  if  susceptible  of  two  construc- 
tions, one  of  which  is  valid  and  the  other  invalid,  they  should  give  to 
them  the  former,  on  the  presumption  that  the  legislature  did  not  intend 
to  exceed  its  power. 

Constitutional  Law— Control  of  Riout  to  Contract.— The  legislature 
can  control  to  some  extend  the  right  to  contract  in  reference  to  prop- 
erty clothed  with  a  public  interest,  when  used  in  a  manner  to  make  it 
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of  public  consequence,  and  affect  the  community  at  large.  It  can  fix 
the  maximum  of  charges  for  the  storage  of  grain  in  public  warehouses, 
and  for  the  carriage  of  freight  and  passengers  by  carriers,  and  for  serv- 
ices rendered,  accommodations  furnished,  and  articles  sold  by  parties 
pursuing  certain  avocations. 

Constitutional  Law — Contkol  op  Right  to  Contract. — The  legislature 
can  deny  the  right  to  contract  to  those  who  are  incapable  of  binding 
themselves  thereby,  or  it  may  prohibit  the  making  of  contracts  when  it 
becomes  necessary  to  protect  the  rights  of  others. 

Constitutional  Law— Control  of  Right  to  Contract. — The  power  of 
the  legislature  to  control  and  limit  the  right  to  contract  is  always  based 
on  some  condition,  and  not  on  the  absolute  right  to  control,  and  such 
right  cannot  be  limited  by  arbitrary  legislation  resting  on  no  reason 
upon  which  it  can  be  defended.  Such  power  cannot  exist,  as  it  is  sub- 
versive of  the  right  to  enjoy  and  defend  liberty,  to  acquire  and  possess 
property,  and  to  pursue  happiness. 

Constitutional  Law — Control  of  Right  to  Contract. — When  the  sub- 
ject of  contract  is  purely  and  exclusively  private,  unaffected  by  any 
public  interest  or  duty  to  person,  society,  or  government,  and  the  par- 
ties are  capable  of  contracting,  there  is  no  condition  existing  upon  which 
the  legislature  can  interfere  for  the  purpose  of  prohibiting  the  contract 
or  controlling  the  terms  thereof. 

Constitutional  Law  —Control  of  Right  to  Contract. — The  legislature 
cannot  restrain  the  right  of  individuals  to  contract  by  making  it  unlaw- 
ful for  them  to  agree  with  each  other  that  wages  shall  be  paid  at  any 
specified  time  subsequent  to  the  day  on  which  they  are  earned,  or  that 
the  price  of  property  sold  shall  be  paid  on  a  day  subsequent  to  the  sale. 
This  rule  does  not  always  apply  to  corporations. 

Constitutional  Law— Corporations — Limitation  of  Powers. — Corpora- 
tions possess  only  those  powers  or  properties  which  the  charters  of  their 
creation  confer  upon  them,  either  expressly  or  as  incidental  to  their 
existence,  and  these  may  be  modified  or  extinguished  by  the  legislature 
by  amendment  or  repeal  of  their  charters. 

Constitutional  Law  —  Corporations  —  Amendment  of  Charter  —  Con- 
trol of  Right  to  Contract. — The  legislature  under  a  reserved  power 
to  amend  the  charters  of  corporations  cannot  take  from  them  the  right 
to  contract;  it  can  regulate  that  right  when  the  public  interest  demands 
it,  but  not  to  such  an  extent  as  to  render  it  ineffectual  or  substantially 
impair  the  object  of  the  corporation. 

Constitutional  Law — Corporations— Amendment  of  Charters. — When- 
ever the  charters  of  railroad  companies  become  obstacles  in  the  way  of 
the  legislature  to  regulate  the  roads  so  as  to  make  them  subserve  the 
public  interest,  to  the  fullest  extent  practicable,  their  charters  are,  in 
that  respect,  injurious  to  the  citizens  of  the  state,  and  can  be  amended 
under  a  reserved  power,  as  to  defects,  in  such  manner  as  is  just  to  the 
corporators. 

Constitutional  Law— Corporations— Amendment  of  Charters— Con- 
trol of  Wage  Contracts. — The  legislature  cannot,  under  reserved 
power  by  way  of  amendment  of  charters,  fix  or  limit  the  compensation 
of  employees  of  railroad  companies,  but  it  may  require  them  to  pay  for 
the  labor  of  such  employees  when  the  labor  is  fully  performed  at  the 
end  of  their  employment. 
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CONSTITUTIONAL  IiAW — CONTROL  07  RlGHT  TO  CONTRACT  AS  TO  WaoIS. 
A  statute  requiring  corporations  and  persons  engaged  in  operating  and 
constructing  railroads  and  railroad  bridges,  and  contractors  and  sub- 
contractors engaged  in  the  construction  of  any  such  road  or  bridge,  to 
pay  their  employees  on  the  day  of  discharge,  the  unpaid  wages  then 
earned  by  them  at  the  contract  rate,  without  abatement  or  reduc- 
tion, and,  if  not  so  paid,  then,  as  a  penalty,  such  wages  to  continue  at 
the  same  rate  until  paid,  is  void  as  to  natural  persons,  as  an  invasion  of 
the  right  to  acquire,  possess,  and  protect  property,  but  is  valid  as  to  cor- 
porations, under  reserved  power  to  alter,  revoke,  or  annul  their  charters. 
The  words  "without  abatement  or  deduction"  mean  without  discount 
for  paying  in  advance  of  the  time  fixed  by  the  contract,  and  do  not 
prevent  a  corporation  from  offsetting  the  damages  sustained  by  the 
employee's  failure  to  perform  his  contract.  Such  statute  is  not  special 
legislation,  as  it  is  general  and  uniform  in  operation  on  all  persous  within 
the  class  to  which  it  applies. 

Jurisdiction— Justice  of  Peace. — A  statute  providing  that  if  the  wages- 
of  a  discharged  employee  are  not  paid  him  on  the  day  of  his  discharge, 
then,  as  a  penalty  for  nonpayment,  such  wages  shall  continue  at  the 
same  rate  until  paid,  means  that  the  additional  sum  shall  accrue  as 
compensation  for  delay,  and  punishment  in  exemplary  damages  for  fail- 
ure to  pay,  and  gives  a  justice  of  the  peace  jurisdiction  of  an  action  to 
recover  the  amount  due  under  the  statute  to  a  discharged  employee. 

Marshall  and  Coffman,  for  the  appellant. 

Dodge  and  Johnson,  for  the  appellee. 

419  Battle,  J.  The  St.  Louis,  Iron  Mountain,  and  South- 
ern Railway  Company  is  a  corporation  duly  organized  accord- 
ing to  the  laws  of  Arkansas,  and  is  engaged  in  operating  a 
railroad  in  this  6tate.  S.  P.  Leep  was  employed  to  work  for 
it  at  the  rate  of  thirty-five  dollars  per  month  of  thirty  day?r 
and  labored  under  his  contract  until  the  9th  of  September, 
1890,  when  he  was  discharged.  On  the  same  day  he 
demanded  of  the  company  his  unpaid  wages  that  were  then 
due,  amounting  at  the  contract  rate  to  the  sum  of  twenty* 
seven  dollars  and  ninety  cents.  The  company  failed  to  pay 
then,  but  promised  that  it  would  on  the  18th  of  September, 
1890.  Leep  refused  to  wait  until  the  day  of  the  promised 
payment,  and  brought  suit  before  a  justice  of  the  peace  for 
the  amount  due  to  him,  the  twenty-seven  dollars  and  ninety 
cents,  and  also  for  a  penalty  for  the  nonpayment  of  the  same 
on  the  day  he  was  discharged,  at  the  contract  rate  from  the 
time  of  such  discharge  to  the  day  of  bringing  the  suit.  He 
recovered  a  judgment  for  thirty-six  dollars  and  sixty-one  cents 
and  coBts.  The  defendant  then  appealed  to  the  Pulaski  circuit 
court.  He  recovered  judgment  in  that  court  against  the 
defendant  for  twenty-seven  dollars  and  ninety  cents  and  costs,. 
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but  no  penalty  or  damages;  and,  failing  to  recover  the  penalty, 
be  appealed  to  this  court 

He  bases  his  claim  to  a  penalty  or  damages  upon  the  act 
of  the  general  assembly,  which  is  in  the  following  words: 

418  u  Section  1.  Whenever  any  railroad  company,  or  any 
company,  corporation,  or  person  engaged  in  the  business  of 
operating  or  constructing  any  railroad  or  railroad  bridge,  or 
any  contractor  or  subcontractor  engaged  in  the  construction 
of  any  such  road  or  bridge,  shall  discharge,  with  or  without 
cause,  or  refuse  to  further  employ  any  servant  or  employee 
thereof,  the  unpaid  wages  of  any  such  servant  or  employee, 
then  earned  at  the  contract  rate,  without  abatement  or  deduc- 
tion, shall  be  and  become  due  and  payable  on  the  day  of  such 
discharge  or  refusal  to  longer  employ;  and  if  the  same  be  not 
paid  on  such  day,  then,  as  a  penalty  for  such  nonpayment, 
the  wages  of  such  servant  or  employee  shall  continue  at  the 
same  rate  until  paid;  provided,  such  wages  shall  not  continue 
more  than  sixty  days,  unless  an  action  therefor  shall  be  com- 
menced within  that  time. 

"  Sec.  2.  That  no  such  servant  or  employee  who  secretes 
or  absents  himself  to  avoid  payment  to  him,  or  refuses  to 
receive  the  same  when  fully  tendered,  shall  be  entitled  to  any 
benefit  under  this  act  for  such  time  as  he  so  avoids  payment. 

"  Sec  3.  That  any  such  servant  or  employee  whose  em- 
ployment is  for  a  definite  period  of  time,  and  who  is  dis- 
charged without  cause  before  the  expiration  of  such  time, 
may,  in  addition  to  the  penalties  prescribed  by  this  act,  have 
an  action  against  any  such  employer  for  any  damages  he 
may  have  sustained  by  reason  of  such  wrongful  discharge, 
and  such  action  may  be  joined  with  an  action  for  unpaid 
wages  and  penalty":  Acts  1889,  c.  61. 

This  act  applies  to  corporations,  companies,  and  persons 
engaged  in  the  business  of  operating  or  constructing  railroads 
or  railroad  bridges,  and  to  contractors  and  subcontractors 
engaged  in  the  construction  of  any  such  road  or  bridge,  and 
requires  them  to  pay  their  41*  employees,  on  the  day  of  dis- 
charge or  of  the  refusal  to  further  employ  them,  the  unpaid 
wages  then  earned  by  them  at  the  contract  rate,  without 
abatement  or  deduction.  The  object  of  the  act  is  to  make  it 
unlawful  for  such  companies,  corporations,  persons,  contract- 
ors, or  subcontractors  to  contract  to  pay  the  wages  of  those 
employed  by  them  in  the  operating  of  railroads  or  in  the  con- 
struction of  such  roads  or  bridges  at  any  time  subsequent  to 
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the  day  on  which  the  employees  may  be  discharged,  or  on 
which  such  employer  may  refuse  to  longer  employ  them.  In 
other  words,  it  declares  the  wages  shall  be  paid  on  such  day, 
notwithstanding  they  may  not  be  due  according  to  the  con- 
tract until  a  day  subsequent.  In  this  respect  the  act  attempts 
to  limit  the  right  to  contract.     Is  it  constitutional? 

The  constitutionality  of  a  legislative  act  is  to  be  determined 
solely  by  reference  to  those  limitations  which  the  constitution 
imposes.  No  court  ought  to  "declare  a  statute  unconstitu- 
tional and  void,"  says  Judge  Cooley,  "  solely  on  the  ground 
of  unjust  and  oppressive  provisions,  or  because  it  is  supposed 
to  violate  the  natural,  social,  or  political  rights  of  the  citizen, 
unless  it  can  be  shown  such  injustice  is  prohibited,  or  such 
rights  are  guaranteed  or  protected  by  the  constitution."  The 
judiciary  and  the  legislature  are  co-ordinate  departments  of 
the  government,  neither  of  which  has  a  right  to  invade  the 
province  of  the  other.  In  determining  the  validity  of  a  stat- 
ute the  sole  question  for  the  courts  to  decide  is  one  of  power, 
not  of  expediency,  justice,  or  wisdom.  In  deciding  such 
questions  they  should,  in  the  spirit  of  the  comity  and  good- 
will that  should  prevail  between  the  different  departments 
of  the  government,  resolve  all  doubts  in  favor  of  the  consti- 
tutionality of  the  acts  of  the  legislature;  and  if  any  act  be 
reasonably  susceptible  of  two  constructions,  one  of  which 
would  render  it  unconstitutional  and  the  other  valid,  should 
415  give  to  it  the  latter,  on  the  presumption  that  the  legisla- 
ture did  not  intend  to  exceed  its  power:  Cooley  on  Constitu- 
tional Limitations,  6th  ed.,  157,  200,  203,  208;  Sinking  Fund 
eases,  99  U.  S.  700,  718;  Munn  v.  Illinois,  94  U.  S.  113;  Powell 
v.  Commonwealth,  114  Pa.  St.  292;  60  Am.  Rep.  350;  Missouri 
Pac.  Ry.  Co.  v.  Humes,  115  U.  S.  520. 

According  to  the  foregoing  test,  is  the  act  under  consider- 
ation constitutional?  Section  3  of  article  2  of  the  constitution 
of  this  state  declares:  "All  men  are  created  equally  free  and 
independent,  and  have  certain  inherent  and  inalienable  rights; 
amongst  which  are  those  of  enjoying  and  defending  life  and 
liberty,  of  acquiring,  possessing,  and  protecting  property  and 
reputation,  and  of  pursuing  their  own  happiness.  To  secure 
these  rights  governments  are  instituted  among  men,  deriving 
their  just  powers  from  the  consontof  the  governed."  Section 
8  of  the  same  article  ordains  that  no  person  shall  "be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law."  Sec- 
tion 1  of  the  fourteenth  amendment  to  the  constitution  of  the 
ku.  Bt.  K«r..  Vol.  Xl.L-8 
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United  States  provides:  "No  state  shall  make  or  enforce  any 
law  which  shall  ahridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  lawr 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

The  right  to  acquire  and  possess  property  necessarily  in- 
cludes the  right  to  contract;  for  it  is  the  principal  mode  of 
acquisition,  and  is  the  only  way  by  which  a  person  can  rightly 
acquire  property  by  his  own  exertion.  Of  all  the  u  rights  of 
persons"  it  is  the  most  essential  to  human  happiness. 

But  the  right  to  contract  is  not  unlimited.  The  conflicting 
interests  of  individuals  make  this  impossible.  Rights  in  con- 
flict with  each  other  cannot  be  unlimited.  Duties  to  persons, 
to  society,  the  public  and  the  government  416  are  imposed 
on  every  individual.  Every  man,  when  he  enters  into  soci- 
ety, undertakes  to  perform  these  duties;  and  necessarily  sur- 
renders some  rights  or  privileges  on  account  of  his  relation  to 
others.  His  right  to  contract  becomes  subject  to  these  duties; 
among  which  is  the  duty  to  so  conduct  himself  and  use  his 
own  property  as  to  not  unnecessarily  injure  another.  He  sub- 
mits himself  to  such  restraints  and  burdens  as  may  conduce 
to  the  general  comfort,  health,  and  prosperity  of  the  state.  To 
conserve  and  enforce  these  rights  and  duties  the  government 
can  impose  such  restrictions  upon  his  actions  as  may  be 
appropriate  for  that  purpose.  "This  power  inheres  in  every 
sovereignty,  and  is  essential  to  the  maintenance  of  public 
order  and  the  preservation  of  mutual  rights  from  the  disturb- 
ing conflicts  which  would  arise  in  the  absence  of  any  con- 
trolling, regulating  authority." 

The  legislature  can  control,  to  some  extent,  the  right  to 
contract  in  reference  to  property  "  clothed  with  a  public  inter- 
est, when  used  in  a  manner  to  make  it  of  public  consequence, 
and  affect  the  community  at  large."  "  By  devoting  his  prop- 
erty to  a  use  in  which  the  public  has  an  interest,  the  owner, 
in  effect,  grants  to  the  public  an  interest  in  that  use,  and  sub- 
jects himself  to  the  control  of  the  legislature  for  the  common 
good,  to  the  extent  of  the  interest  he  has  thus  created."  Upon 
this  principle  the  legislature  can  fix  the  maximum  of  charges 
for  the  storage  of  grain  in  public  warehouses,  and  for  carriage 
of  freight  and  passengers  by  common  carriers.  From  the 
same  source  comes  the  power  to  regulate  millers,  bakers 
hackmen,  ferries,  wharfingers,  innkeepers,  and  the  like;  "  and 
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in  bo  doing  to  fix  the  maximum  of  charge  to  be  made  for  serv- 
ices rendered,  accommodations  furnished,  and  articles  sold": 
Munn  v.  Illinois,  94  U.  S.  113;  Budd  v.  New  York,  143  U.  S. 
517;  Dow  v.  Beidelman,  125  U.  S.  680;  49  Ark.  325;  Mobile  v. 
Yuille,  «1T  3  Ala.,  N.  S.,  140;  36  Am.  Dec.  441.  Upon  the 
same  principle,  it  was  held  in  Spring  Valley  Water  Works  v. 
Schottler,  110  U.  S.  347,  "that  it  is  within  the  power  of  the 
government  to  regulate  the  price  at  which  water  shall  be  sold 
by  one  who  enjoys  a  virtual  monopoly  of  the  sale." 

It  has  been  held  by  the  courts  that  the  legislature  can 
regulate  or  prohibit  the  sale  or  manufacture  of  oleomargarine, 
for  the  purpose  of  protecting  the  public  against  fraud:  Powell 
v.  Commonwealth,  114  Pa.  St.  265;  60  Am.  Rep.  350;  Powell 
v.  Pennsylvania,  127  U.  S.  678;  State  v.  Addington,  12  Mo. 
App.  214;  77  Mo.  110.  Common  carriers  and  telegraph  com- 
panies cannot  lawfully  stipulate  for  exemption  from  respon- 
sibility for  the  negligence  of  themselves  or  their  servants: 
St.  Louis  etc.  Ry.  Co.  v.  Lesser,  46  Ark.  236;  Liverpool  etc. 
Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397;  Western  Union 
Tel.  Co.  v.  Short,  53  Ark.  434.  No  one  can  bind  himself  by 
an  agreement  not  to  engage  in  any  particular  business  at  any 
time  or  place:  Taylor  v.  Saurman,  110  Pa.  St.  3.  Such  con- 
tracts are  void,  because  they  are  injurious  to  the  public,  con- 
trary to  public  policy. 

An  act  which  made  it  unlawful  for  any  person  to  transport 
or  move,  after  sunset  and  before  sunrise  of  the  succeeding  day, 
within  certain  counties,  any  cotton  in  the  seed,  but  permitted 
the  owner  or  producer  to  remove  it  from  the  field  to  his  gin- 
house,  or  other  place  of  storage,  was  held  by  the  supreme 
court  of  Alabama  to  be  constitutional.  The  court  held  that 
"its  object  was  to  regulate  traffic  in  the  staple  agricultural 
product  of  the  state,  so  as  to  prevent  a  prevalent  evil,  which, 
in  the  opinion  of  the  law-making  power,  may  have  done  much 
to  demoralize  agricultural  labor  and  destroy  the  legitimate 
profits  of  agricultural  pursuits,  to  the  public  detriment,  at 
least  within  the  specified  territory:  Davis  v.  State,  68  Ala.  58; 
44  Am.  Rep.  128;  Mangan  v.  State,  76  Ala.  60.  Similar 
statutes  have  been  held  to  be  constitutional  by  other  4I8  courts: 
State  v.  Moore,  104  N.  C.  714;  17  Am.  St.  Rep.  696;  Butchers' 
etc.  Co.  v.  Crescent  etc.  Co.,  Ill  U.  S.  746;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25;  Herdicv.  Roessler,  109  N.  Y.  127; 
Brechbillv.  Randall,  102  Ind.  528;  52  Am.  Rep.  695. 

There  can  be  no  violation  of  the  constitution  in  the  denial 
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of  the  right  to  contract  to  those  who  are  incapable  of  binding 
themselves  thereby.  The  term  "contract"  implies  "the 
existence  of  a  physical  and  moral  power  of  assenting,  as  well 
as  a  deliberate  and  free  exercise  of  such  power.  The  absence 
of  any  of  these  capacities  in  either  of  the  parties  to  a  contract 
renders  the  person  laboring  under  it  incapable  of  binding 
himself  thereby."  Hence  restrictions  were  thrown  around 
the  exercise  of  this  right  by  seamen.  They  sustained  to  the 
master  of  a  ship  a  servile  relation.  At  common  law  they 
owed  to  him  obedience  and  respect;  and  in  case  of  dis- 
obedience or  disorderly  conduct  the  master  could  punish 
them,  because  discipline  is  necessary,  and  "  without  it  the 
ship  would  always  be  in  great  peril,  and  no  voyage  could  be 
successfully  conducted."  The  authority  of  the  master  over 
them  was  like  unto  that  of  a  parent  over  his  child,  or  of  a 
master  over  his  apprentice.  This  employment,  and  the 
usages  and  customs  regulating  it,  constituted  them  a  servile 
class,  as  helpless  and  dependent  in  many  respects  as  that  of 
an  infant,  and  demanded  the  protection  accorded  to  them. 

The  legislature  has  the  power  to  prohibit  the  making  of 
contracts  when  it  becomes  necessary  to  protect  the  rights  of 
others.  As,  for  example,  it  can  provide  by  statute,  as  it  did 
in  Pennsylvania,  that  when  the  debtor  and  creditor,  and  a 
person  or  corporation  owing  money  to  the  debtor,  are  residents 
of  the  state,  it  shall  be  unlawful  for  any  citizen  to  send  out 
of  the  state,  by  assignment  or  otherwise,  for  or  without  value, 
any  claim  against  such  debtor,  with  the  intent  to  deprive  him 
of  his  exemptions  from  execution  by  having  collections  out 
41*  of  such  money  made  in  the  courts  of  another  state;  and 
that  the  assignor,  in  such  a  case,  shall  be  liable  in  an  action 
of  debt  to  the  person  from  whom  any  such  claim  shall  have 
been  collected,  by  attachment  or  otherwise,  outside  of  the 
courts  of  the  state  of  his  residence,  for  the  full  amount  col- 
lected: Sweeny  v.  Hunter,  145  Pa.  St.  363. 

Another  illustration  of  the  power  of  the  legislature  to  re- 
strict the  right  to  contract,  when  it  becomes  necessary  to  pro- 
tect others,  is  furnished  by  the  statutes  of  this  state.  It  is 
the  duty  of  every  husband  to  take  care  of,  support,  and  pro- 
tect his  wife  and  children,  and  provide  them  with  a  home. 
To  aid  him  in  the  discharge  of  this  duty,  the  constitution  of 
this  state  declares  "  that  the  homestead  of  any  resident  of 
this  state,  who  is  married  or  the  head  of  a  family,  shall  not," 
except  in  certain  specified   cases,  "  be  subject  to  the  lien  of 
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any  judgment  or  decree  of  any  court,  or  to  sale  under  execu- 
tion or  other  process  thereon."  The  obvious  intent  of  this 
provision  was  to  secure  to  every  resident,  who  is  married  or 
the  head  of  a  family,  a  home,  which  he  may  improve  and 
make  comfortable,  where  his  wife  and  children  "may  be 
sheltered,  and  live  beyond  the  reach  of  misfortunes  which 
even  the  most  prudent  and  sagacious  cannot  always  avoid." 
For  the  purpose  of  protecting  the  wife  in  the  enjoyment  of 
this  right  the  statutes  of  this  state  provide  "  that  no  convey- 
ance, mortgage,  or  other  instrument  affecting  the  homestead 

of  any  married  man  shall  be  of  any  validity unlesa 

his  wife  joins  in  the  execution  of  such  instrument  and  ac- 
knowledges the  same." 

Other  instances  of  statutory  regulations  of  the  right  to- 
contract  may  be  found  in  the  statutes  of  many  states  pro- 
hibiting the  taking  of  usury.  They  rest  upon  a  traditional 
policy  antedating  constitutions.  They  "proceed,"  says  Mr. 
Justice  Scholfield,  in  Frorer  v. People,  42°  141  111.  171,  "upon 
the  theory  that  the  lender  and  borrower  of  money  do  not 
occupy  towards  each  other  the  same  relations  of  equality  that 
parties  do  in  contracting  with  each  other  in  regard  to  the 
loan  or  sale  of  other  kinds  of  property,  and  that  the  bor- 
rower's necessities  deprive  him  of  freedom  in  contracting, 
and  place  him  at  the  mercy  of  the  lender."  Lord  Chief  Jus- 
tice Best,  in  1825,  in  delivering  the  unanimous  opinion  of 
the  twelve  judges  in  the  house  of  lords  upon  a  question  sub- 
mitted to  them  under  the  English  usury  laws,  said:  "The 
supposed  policy  of  the  usury  laws  in  modern  times  is  to  pro- 
tect necessity  against  avarice,  to  fix  such  a  rate  of  interest  as 
will  enable  industry  to  employ  with  advantage  a  borrowed 
capital,  and  thereby  to  promote  labor  and  increase  national 
wealth,  and  to  enable  the  state  to  borrow  on  better  terms  than 
could  be  made  if  speculators  could  meet  the  minister  in  the 
money  market  on  equal  terms":  House  of  Lords,  3  Bing.  193. 
So  at  last  they  can  be  based  on  the  right  of  the  legislature 
to  protect  the  public  welfare. 

The  statutes  of  fraud  are  sometimes  referred  to  for  the 
purpose  of  showing  the  power  of  the  legislature  to  control 
the  right  to  contract.  The  object  of  these  statutes  was  to 
prevent  fraud  and  perjuries.  For  this  purpose  some  of  them 
provide  that  certain  contracts  shall  be  in  writing,  in  order  to 
prevent  controversies,  litigation,  and  false  swearing  as  to  the 
terms  of  the   contract.     Others  declare  that  certain    deeds, 
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conveyances,  and  transactions  shall  be  void,  because  they 
defraud  or  tend  to  defraud  innocent  persons.  They  are  based 
on  the  maxim,  Sic  utere  tuo  ut  alienum  non  Isedas.  None  of 
them  limit  the  right  to  contract,  but  regulate  the  exercise  of 
it:  Mansfield's  Digest,  sees.  3371-3384.  They  clearly  come 
within  the  power  of  the  legislature  to  protect  the  rights  of 
persons,  prevent  wrongs,  and  enforce  honesty  and  fair  deal- 
ing in  the  transactions  of  individuals. 

481  We  have  thus  far  spoken  of  the  limitations  that  can 
be  imposed  on  the  right  to  contract.  We  have  seen  that  the 
power  of  the  legislature  to  do  so  is  based  in  every  case  on 
some  condition,  and  not  on  the  absolute  right  to  control.  Wo 
think  it  is  obvious  that  the  right  to  contract  cannot  be  limited 
by  arbitrary  legislation  which  rests  on  no  reason  upon  which 
it  can  be  defended;  for,  if  it  could,  the  right  would  cease  to 
exist,  and  become  a  license  revocable  at  the  will  of  the  legis- 
lature, and  the  government  would  become  a  despotism  in 
theory,  if  not  in  fact.  Such  a  power  cannot  exist,  for,  if  it 
could,  it  would  be  subversive  of  the  right  to  enjoy  and  defend 
liberty,  to  acquire  and  possess  property,  and  to  pursue  happi- 
ness, declared  to  be  inalienable  by  the  constitution  of  this 
state. 

When  the  subject  of  contract  is  purely  and  exclusively 
private,  unaffected  by  any  public  interest  or  duty  to  person, 
to  society,  or  government,  and  the  parties  are  capable  of  con- 
tracting, there  is  no  condition  existing  upon  which  the  legis- 
lature can  interfere  for  the  purpose  of  prohibiting  the  contract, 
or  controlling  the  terms  thereof.  In  State  v.  Goodwill,  33 
W.  Va.  179,  25  Am.  St.  Rep.  863,  the  supreme  court  consid- 
ered the  constitutionality  of  a  statute  of  West  Virginia,  which 
declared  "  that  it  shall  not  be  lawful  for  any  person,  firm, 
company,  corporation,  or  association  engaged  in  mining  coal, 
ore,  or  other  minerals,  or  mining  and  manufacturing  them,  or 
either  of  them,  or  manufacturing  iron  or  steel,  or  both,  or  any 
other  kind  of  manufacturing,  ....  to  issue  for  the  payment 
of  labor  any  order  or  other  paper  whatsoever  unless  the  same 
purports  to  be  redeemable  for  its  face  value  in  lawful  money 
of  the  United  States,  bearing  interest  at  a  legal  rate,  made 
payable  to  employee  or  bearer,  and  redeemable  within  a  period 
of  thirty  days  by  the  person,  firm,  company,  corporation,  or 
association  giving,  making,  or  issuing  the  same."  The  court 
held  that  the  statute  42a  was  unconstitutional  and  void,  and 
said:  "The  property  which  every  man  has  in  his  own  labor, 
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as  it  is  the  original  foundation  of  all  other  property,  so  it  is 
the  most  sacred  and  inviolable.  The  patrimony  of  the  poor 
man  lies  in  the  strength  and  dexterity  of  his  own  hands;  and 
to  hinder  him  from  employing  these  in  what  manner  he  may 
think  proper,  without  injury  to  his  neighbor,is  a  plain  violation 
of  this  most  sacred  property.  It  is  equally  an  encroachment, 
both  upon  the  just  liberty  and  rights  of  the  workman  and  his 
*  employer,  or  those  who  might  be  disposed  to  employ  him,  for 
the  legislature  to  interfere  with  the  freedom  of  contract  be- 
tween them,  as  such  interference  hinders  the  one  from  work- 
ing at  what  he  thinks  proper,  and  at  the  same  time  prevents 
the  other  from  employing  whom  he  chooses.  A  person  living 
under  the  protection  of  this  government  has  the  right  to  adopt 
and  follow  any  lawful  industrial  pursuit,  not  injurious  to  the 
community,  which  he  may  see  fit;  and,  as  incident  to  this,  is 
the  right  to  labor  or  employ  labor,  make  contracts  in  respect 
thereto  upon  such  terms  as  may  be  agreed  upon  by  the  parties, 
to  enforce  all  lawful  contracts,  to  sue  and  give  evidence,  and 
to  inherit,  purchase,  lease,  sell,  or  convey  property  of  any 
kind.  The  enjoyment  or  deprivation  of  these  rights  and 
privileges  constitutes  the  essential  distinction  between  free- 
dom and  slavery;  between  liberty  and  oppression." 

A  Missouri  statute  made  it  unlawful  "  for  any  corporation, 
person,  or  firm  engaged  in  manufacturing  or  mining  to  issue 
for  the  payment  of  wages,  any  order,  check,  or  other  token  of 
indebtedness,  payable  otherwise  than  in  lawful  money,  unless 
the  same  is  negotiable  and  redeemable  at  its  face  value,  in 
t  cash,  or  in  goods,  at  the  option  of  the  holder,  at  the  store  or 
other  place  of  business  of  the  corporation,  person,  or  firm"; 
and  provided  that  the  order,  check,  memorandum,  or  other 
evidence  of  indebtedness  so  issued  should,  upon  presentation 
and  4l*  demand,  within  thirty  days  from  date  or  delivery 
thereof,  be  redeemed  by  the  person  or  corporation  issuing  the 
same,  in  goods,  at  the  current  cash  market  price  for  like 
goods,  or  lawful  money,  as  may  be  demanded  by  the  holder. 
In  State  v.  Loomis,  115  Mo.  307,  the  supreme  court  of 
Missouri  (Barclay,  J.,  dissenting)  held  this  statute  uncon- 
stitutional. Similar  statutes  were  held  unconstitutional  in 
Godcharles  v.  Wigeman,  113  Pa.  St.  431;  State  v.  Fire  Creek 
Coal  &  Coke  Co.,  33  W.  Va.  188;  25  Am.  St.  Rep.  891;  Ram- 
sey v.  People,  142  111.  380,  and  Braceville  Coal  Co.  v.  People, 
147  111.  66;  37  Am.  St.  Rep.  206. 

In  Commonwealth  v.  Perry,  155  Mass.  117,  31  Am.  St.  Rep. 
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533,  the  statute  under  consideration  provided  that  "  no  em- 
ployer shall  impose  a  fine  upon,  or  withhold  the  wages,  or  any 
part  of  the  wages,  of  an  employee  engaged  at  weaving  for 
imperfections  that -may  arise  during  the  process  of  weaving." 
The  court  held  that  the  statute  was  unconstitutional,  and  in 
doing  so  said:  "Article  1  of  the  declaration  of  rights  of  the 
constitution  of  Massachusetts  enumerates,  among  the  natural 
inalienable  rights  of  men,  the  right  of  acquiring,  possessing, 

and  protecting  property The  right  to  acquire,  possess, 

and  protect  property  includes  the  right  to  make  reasonable 
contracts,  which  shall  be  under  the  protection  of  the  law. 
The  manufacture  of  cloth  is  an  important  industry,  essential 
to  the  welfare  of  the  community.  There  is  no  reason  why 
men  should  not  be  permitted  to  engage  in  it.  Indeed,  the 
statute  before  us  recognizes  it  as  a  legitimate  business  into 
which  anybody  may  freely  enter.  The  right  to  employ 
weavers  and  to  make  proper  contracts  with  them  is  therefore 
protected  by  our  constitution,  and  a  statute  which  forbids  the 
making  of  such  contracts,  or  attempts  to  nullify  them,  or 
impair  the  obligation  of  them,  violates  fundamental  princi- 
ples of  right  which  are  expressly  recognized  in  our  constitu- 
tion. If  the  statute  is  held  to  permit  a  manufacturer  to 
hire  weavers,  and  4*4  agree  to  pay  them  a  certain  price  per 
yard  for  weaving  cloth  with  proper  skill  and  care,  it  ren- 
ders the  contract  of  no  effect  when  it  requires  him,  under  a 
penalty,  to  pay  the  contract  price  if  the  employee  does  his 
work  negligently,  and  fails  to  perform  his  contract,  for  it  is 
an  essential  element  of  such  a  contract  that  full  payment  is 
to  be  made  only  when  the  contract  is  performed.  If  it  be 
held  to  forbid  the  making  of  such  contracts,  and  to  permit  the 
hiring  of  weavers  only  upon  terms  that  prompt  payment 
ehall  be  made  of  the  price  for  good  work,  however  badly  their 
work  may  be  done,  and  that  the  remedy  of  the  employer  for 
their  derelictions  shall  be  only  by  suits  against  them  for 
damages,  it  is  an  interference  with  the  right  to  make  reason- 
able and  proper  contracts  in  conducting  a  legitimate  business^ 
which  the  constitution  guarantees  to  every  one  when  it  de- 
clares that  he  has  a  natural,  inalienable  right  of  '  acquiring, 
possessing,  and  protecting  property.'  Whichever  interpreta- 
tion be  given  to  this  part  of  the  act  we  are  of  opinion  that  it 
is  unconstitutional." 

In  San  Antonio  etc.  Ry.  Co.  v.  Wilson  (Tex.,  June  25,  1892), 
19  S.  W.  Rep.  910,  it  appears  that  the  legislature  of  Texas 
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passed  an  act  providing  that,  in  the  event  a  railroad  company 
shall  refuse  to  pay,  under  certain  circumstances,  its  indebt- 
edness to  an  employee,  within  fifteen  days  after  demand 
thereof,  it  shall  be  liable  to  pay  sucb  employee  twenty  per 
cent  on  the  amount  due  him  for  damages,  in  addition  to  the 
amount  due,  and  that  such  damages  shall  not  be  less  than 
five  nor  more  than  one  hundred  dollars.  The  supreme  court 
of  Texas  held  the  act  unconstitutional;  and,  among  other 
things,  said:  ''Article  10,  section  2,  of  the  state  constitution, 
declares  that  all  the  railroads  are  public  highways,  and  rail- 
road companies  common  carriers;  that  the  legislature  shall 
pass  laws  to  regulate  freight  and  passenger  tariffs;  to  correct 
abuses  and  prevent  unjust  discrimination  and  extortion  in 
4*5  the  rates  of  freight  and  passenger  tariffs  on  the  different 
railroads  in  this  state,  and  enforce  the  same  by  adequate 
penalties;  and,  to  the  further  accomplishment  of  these  objects 
and  purposes,  may  provide  and  establish  all  requisite  means 
and  agencies  invested  with  such  powers  as  may  be  deemed 

adequate  and  advisable There  is  no  question  as  to  the 

scope  of  this  section  of  our  constitution.  Its  provisions  neces- 
sarily refer  to  and  contemplate  all  injuries  to  the  public  aris- 
ing out  of  a  violation  of  duties  due  by  the  railway  company 
to  the  public  as  a  common  carrier.  Within  this  broad  field  it 
rests  with  the  legislature  to  determine  what  are  those  duties 
to  the  public,  and  what  constitute  abuses  and  injuries,  and 
also  what  remedies  are  necessary  to  prevent  them;  and  to 
decide  whether  the  abuses  shall  be  corrected  through  statutes 
which  declare  the  act  or  acts  to  be  a  crime  punishable  as 
such,  or  whether  the  act  or  acts  shall  be  corrected  through  a 
civil  action,  with  punitive  damages But  when  we  con- 
sider the  relation  of  railway  companies  to  their  own  servants, 
both  as  to  acts  of  employment  and  payment,  we  find  a  field 
in  which  special  legislation  has  no  right  ordinarily  to  enter, 
and  in  which  railways  stand  on  the  same  footing  with  all 
other  corporations  or  persons,  and  which  cannot  be  contem- 
plated or  included  within  the  scope  of  section  2,  article  10. 
....  We  think  the  position  taken  by  appellant  is  correct, 
and  section  2,  article  10,  contemplates  only  the  public  duties 
of  railways,  and  excludes  all  right  of  interference  with  the 
employment  or  payment  of  their  servants." 

The  Texas  act,  as  it  appears  from  the  quotation  we  have 
made,  was  held  to  be  unconstitutional,  because  the  constitu- 
tion of  Texas  confined  legislation,  in  respect  to  railroads,  to 
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the  duties  they  owe  to  the  public  as  common  carriers,  and 
excludes  all  right  of  interference  by  the  legislature  with  the 
employment  or  payment  of  their  426  servants.  Article  10, 
section  2,  of  the  Texas  constitution,  so  far  as  it  is  set  out  in 
the  last  case  referred  to,  is  substantially  incorporated  into  our 
constitution,  except  there  is  no  provision  in  ours  expressly 
authorizing  the  establishment  of  means  and  agencies  with 
power  to  enforce  it  as  to  railroads;  and  it  does  not  appear  in 
the  opinion  in  that  case  that  there  is  any  power  reserved  in 
Texas  to  the  legislature  to  amend  or  repeal  charters. 

An  Indiana  statute  "  forbade  the  execution  of  contracts 
waiving  the  payment  of  wages  in  money."  This  statute  was 
held  to  be  constitutional  in  Hancock  v.  Yaden,  121  Ind.  366, 
16  Am.  St.  Rep.  390,  on  the  ground  that  it  "  protected  and 
maintained  the  medium  of  payment  established  by  the  sov- 
ereign power  of  the  nation." 

A  statute  of  West  Virginia  prohibited  the  payment  of 
employees  in  paper  redeemable  otherwise  than  in  lawful 
money;  and  another  provided  that  coal  should  be  weighed 
and  measured,  before  it  is  screened,  in  a  certain  way,  and 
that  all  coal  paid  for  by  weight  shall  be  paid  for  according  to 
such  weight  at  the  price  agreed  on,  and  that  all  coal  paid  for 
by  measure  shall  be  paid  for  according  to  such  measure  at 
the  contract  rate.  The  court,  in  State  v.  Peel  Splint  Coal 
Co.,  36  W.  Va.  802,  held  that  these  statutes  were  constitu- 
tional, two  judges  dissenting.  The  court  said:  "We  base 
this  decision  in  this  case:  1.  Upon  the  ground  that  the  de- 
fendant is  a  corporation  in  the  enjoyment  of  unusual  and 
extraordinary  privileges,  which  enables  it  and  similar  associ- 
ations to  surround  themselves  with  a  vast  retinue  of  laborers, 
who  need  to  be  protected  against  all  fraudulent  or  suspicious 
devices  in  the  weighing  of  coal  or  in  the  payment  of  labor; 
2.  The  defendant  is  a  licensee,  pursuing  an  avocation  which 
the  state  has  taken  under  its  general  supervision  for  the  pur- 
pose of  securing  the  safety  of  employees,  by  ventilation, 
inspection,  and  governmental  report,  and  the  defendant, 
therefore,  4aT  must  submit  to  such  regulations  as  the  sover- 
eign thinks  conducive  to  public  health,  public  morals,  or 
public  security." 

Hancock  v.  Yaden,  121  Ind.  366,  16  Am.  St.  Rep.  396,  and 
State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  802,  are  against  the 
weight  of  authority,  but  they  do  not  hold  that  the  legislature 
has  the  absolute  power  to  limit  the  right  to  contract. 
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The  legislature  cannot  regulate  or  restrain  the  right  of 
individuals  to  contract  by  making  it  unlawful  for  them  to 
agree  with  each  other  that  wages  shall  be  paid  at  any  specified 
time  subsequent  to  the  day  on  which  the  labor  by  which  they 
are  earned  shall  be  completed,  or  that  the  price  of  property 
sold  shall  be  paid  on  a  day  subsequent  to  the  sale.  Such  a 
contract  as  to  the  time  of  performance  is  necessarily  harm- 
less, of  purely  and  exclusively  private  concern,  and  cannot 
affect  any  one  except  the  parties.  It  is  an  important  means 
used  in  the  acquisition  of  property,  which  sells  for  more  on 
time  than  for  cash.  Labor  commands  higher  wages  when 
they  are  payable  in  the  future  than  it  does  when  they  are 
paid  at  the  time  of  performance.  A  large  proportion  of  the 
business  of  the  world  is  transacted  on  a  credit.  Nations, 
states,  counties,  towns,  and  persons  contract  debts  payable  in 
the  future.  Property  is  sold  on  time  under  executions,  judg- 
ments, and  decrees  of  courts.  The  right  of  persons  to  sell  or 
labor  on  a  credit  is  everywhere,  and  by. all,  recognized  as 
legitimate,  and  is  protected  by  the  constitution  in  the  declara- 
tion that  the  right  to  acquire  and  possess  property  is  inalien- 
able. 

But  what  is  true  of  persons  is  not  always  true  of  corpora- 
tions. Natural  persons  do  not  derive  the  right  to  contract 
from  the  legislature.  Corporations  do.  They  possess  only 
those  powers  or  properties  which  the  charters  of  their  creation 
confer  upon  them,  either  expressly  or  as  incidental  to  their 
existence;  and  these  4a8  may  be  modified  or  diminished  by 
amendment  or  extinguished  by  the  repeal  of  the  charters. 

The  constitution  of  1874  (art.  12,  sec.  6),  ordains:  "Cor- 
porations may  be  formed  under  general  laws;  which  laws 
may,  from  time  to  time,  be  altered  or  repealed.  The  general 
assembly  shall  have  the  power  to  alter,  revoke,  or  annul  any 
charter  of  incorporation  now  existing  and  revocable  at  the 
adoption  of  this  constitution,  or  any  that  may  hereafter  be 
created,  whenever,  in  their  opinion,  it  may  be  injurious  to  the 
citizens  of  this  state;  in  such  manner,  however,  that  no 
injustice  shall  be  done  to  the  corporators."  The  constitution 
of  1868  (art.  5,  sec.  48),  declared:  "The  general  assembly 
shall  pass  no  special  act  conferring  corporate  powers.  Cor- 
porations may  be  formed  under  general  laws;  but  all  such 
laws  may,  from  time  to  time,  be  altered  or  repealed."  Under 
these  constitutions  the  general  assembly  has  enacted  statutes 
providing  for  the  organization  of  corporations;  and  from  them 
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the  corporations  of  this  state  derive  their  powers  subject  to 
the  power  of  the  legislature  to  change  them  by  amending  the 
laws  under  which  they  were  organized. 

As  said  by  Mr.  Justice  Miller,  in  Greenwood  v.  Freight  Co.t 
105  U.  S.  13,  19:  "A  short  reference  to  the  origin  of  this 
reservation  of  the  right  to  repeal  charters  of  corporations 
may  be  of  service  in  enabling  us  to  decide  upon  its  office 
and  effect  when  called  into  operation  by  the  legislative  ex- 
ercise of  the  power."  Continuing,  he  6aid,  in  the  same  case: 
"As  early  as  1806,  in  the  case  of  Wales  v.  Stetson,  2  Mass. 
143,  3  Am.  Dec.  39,  the  supreme  court  of  that  state  made  the 
declaration  'that  the  rights  legally  vested  in  all  corpora- 
tions cannot  be  controlled  or  destroyed  by  any  subsequent 
statute,  unless  a  power  for  that  purpose  be  reserved  to 
the  legislature  in  the  act  of  incorporation.'  In  Trustees  of 
Dartmouth  College  v.  Woodward,  4  Wheat.  518,  decided  in 
429  1819,  this  court  announced  principles  on  the  subject  of 
the  protection  that  the  charters  of  private  corporations  were 
entitled  to  claim,  under  the  clause  of  the  federal  constitution 
against  impairing  the  obligation  of  contracts,  which,  though 
received  at  the  time  with  dissatisfaction,  have  never  been 
overruled  in  this  court.  The  opinion  in  that  case  carried  the 
protection  of  the  constitutional  provision  somewhat  in  advance 
of  what  had  been  decided  in  Fletcher  v.  Peck,  6  Cranch,  87, 
and  the  preceding  cases,  and  held  that  it  applied  not  only  to 
contracts  between  individuals,  and  to  grants  of  property 
made  by  the  state  to  individuals  or  to  corporations,  but  that 
the  rights  and  franchises  conferred  upon  private,  as  distin- 
guished from  public,  corporations  by  the  legislative  acts  under 
which  their  existence  was  authorized,  and  the  right  to  exer- 
cise the  functions  conferred  upon  them  by  the  statute,  were, 
when  accepted  by  the  corporators,  contracts  which  the  state 
could  not  impair.  It  became  obvious  at  once  that  many  acts 
of  incorporation  which  had  been  passed  as  laws  of  a  public 
character,  partaking  in  no  general  sense  of  a  bargain  between 
the  states  and  the  corporations  which  they  created,  but  which 
yet  conferred  private  rights,  were  no  longer  subject  to  amend, 
ment,  alteration,  or  repeal,  except  by  the  consent  of  the 
corporate  body,  and  that  the  general  control  which  the  legis- 
latures creating  such  bodies  had  previously  supposed  they 
had  the  right  to  exercise  no  longer  existed.  It  was,  no  doubt, 
with  a  view  to  suggest  a  method  by  which  the  state  legisla- 
tures could  retain,  in  a  large  measure,  this  important  power, 
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without  violating  the  provision  of  the  federal  constitution, 
that  Mr.  Justice  Story,  in  his  concurring  opinion  in  the  Dart- 
mouth College  case,  suggested  that,  when  the  legislature  was 
enacting  a  charter  for  a  corporation,  a  provision  in  the  statute 
reserving  to  the  legislature  the  right  to  amend  or  repeal  it 
must  be  held  to  be  a  part  of  the  contract  43°  itself,  and  the 
subsequent  exercise  of  the  right  would  be  in  accordance  with 
the  contract,  and  could  not,  therefore,  impair  its  obliga- 
tion." 

In  order  to  avoid  the  consequences  of  the  rule  laid  down  in 
the  Dartmouth  College  case  many  states  have  availed  them- 
selves of  Judge  Story's  suggestion.  In  chartering  the  Union 
Mining  Company  the  legislature  of  Maryland  reserved  the 
right  to  amend  or  repeal  its  charter  at  pleasure.  Afterwards 
it  passed  an  act  providing  "  that  every  corporation  engaged 
in  mining  or  manufacturing,  or  operating  a  railroad  in  Alle- 
ghany county,  and  employing  ten  hands  or  more,  shall  pay  its 
employees  the  full  amount  of  their  wages  in  legal  tender 
money  of  the  United  States,"  and  "  that  every  such  employee 
shall  be  entitled  to  receive  from  any  such  corporation  employ- 
ing him  the  whole  or  so  much  of  the  wages  earned  by  him 
as  shall  not  have  been  actually  paid  to  him  in  legal  tender 
money  of  the  United  States  without  setoff  or  deduction  of 
his  demand  in  respect  of  any  account  or  claim  whatever." 
The  Union  Mining  Company  was  sued  after  the  enactment  of 
this  act  by  Shaffer  and  Munn  for  wages  due  to  its  employees. 
Mr.  Justice  Irving,  in  commenting  on  this  aot,  in  that  case 
said:  "It  being  conceded  that  the  legislature,  when  it  incor- 
porated the  Union  Mining  Company,  reserved  the  right  to 
alter  or  amend  its  charter  at  pleasure,  there  can  be  no  doubt 
that  the  legislature  could  enact  a  law  prohibiting  the  corpora- 
tion from  paying  its  employees  otherwise  than  in  money,  and 
that  it  could  forbid  the  corporation  from  making  contracts 

with  them  for  payment  in  any  thing  but  money The 

acceptance  by  the  corporation  of  a  charter,  with  the  reserva- 
tion of  the  right  to  alter  and  amend,  made  that  provision  a 
part  of  the  contract,  which,  as  between  the  legislature  and  it, 
as  a  private  corporation,  it  must  be  understood  to  be.  A  cor- 
poration has  no  inherent  or  natural  rights  like  a  4SI  citizen. 
It  has  no  rights  but  those  which  are  expressly  conferred  upon 
it,  or  are  necessarily  inferable  from  the  powers  actually 
granted,  or  such  as  may  be  indispensable  to  the  exercise  of 
such  as  are  granted.     A  private  corporation  is  only  a  quasi 
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individual,  the  pure  creation  of  the  legislative  will,  with  just 
such  powers  as  are  conferred  expressly  or  by  necessary  impli- 
cation, and  none  others.  Whatever,  therefore,  may  have  been 
the  mischief  intended  to  be  reached  and  prevented  by  this 
law,  by  restrictions  imposed  on  the  corporation,  it  was  com- 
petent for  the  legislature  by  this  law,  which  operates  as  an 
amendment  of  its  charter,  to  accomplish":  Shaffer  v.  Union 
Mining  Co.,  55  Md.  74. 

A  statute  of  Rhode  Island  provides:  "All  acts  of  incorpo- 
ration hereafter  granted  may  be  amended  or  repealed  at  the 
will  of  the  general  assembly,  unless  express  provision  be 
made  therein  to  the  contrary."  The  Brown  and  Sharpe 
Manufacturing  Company  was  incorporated  by  the  general 
assembly  of  Rhode  Island  for  the  purpose  of  manufacturing 
machinery,  subject  to  a  chapter  of  which  this  statute  was  a 
part.  After  the  incorporation  of  it  the  legislature  passed  an 
act  requiring  corporations  to  pay  weekly  the  employees  en- 
gaged in  its  business  the  wages  earned  by  them  to  within 
nine  days  of  the  date  of  such  payment,  unless  prevented  by 
inevitable  casualty.  In  State  v.  Brown  etc.  Mfg.  Co.  (R.  L, 
Oct.  3,  1892.),  25  Atl.  Rep.  246,  which  was  an  action  for  the 
violation  of  this  act,  the  supreme  court  of  Rhode  Island  held 
that  the  act  was  constitutional,  and  that  it  operated  as  an 
amendment  to  the  charter  of  the  corporation  sued,  as  it  was 
a  reasonable  exercise  of  the  power  to  amend. 

In  the  Sinking  Fund  cases,  99  U.  S.  700,  "  the  question  was 
whether  Congress  had  the  constitutional  power  to  enact  a 
law  compelling  the  Union  Pacific  and  Central  Pacific  railroad 
companies  to  set  aside  a  portion  43a  of  their  current  earnings 
as  a  sinking  fund  for  the  purpose  of  meeting  a  very  large 
indebtedness  secured  by  mortgage  upon  the  roads,  and  pay- 
able at  a  future  day.  The  majority  of  the  court  held  that  the 
legislation  was  valid  as  an  exercise  of  the  general  legislative 
powers  of  the  government,  and  also  because  the  right  to 
alter  or  amend  the  charters  of  the  companies  had  been  ex- 
pressly reserved  to  Congress." 

In  commenting  on  the  reserved  power  to  amend  or  repeal 
the  charters  of  corporations  in  that  case,  Chief  Justice  Waitet 
in  delivering  the  opinion  of  the  court,  said:  "All  agree  that 
it  cannot  be  used  to  take  away  property  already  acquired 
under  the  operation  of  the  charter,  or  to  deprive  the  corpora- 
tion of  the  fruits  actually  reduced  to  possession  of  contracts 
lawfully  made;  but,  as  was  said  by  this  court,  through  Mr. 
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Justice  Clifford,  in  Miller  v.  State,  15  Wall.  498,  '  it  may 
safely  be  affirmed  that  the  reserved  power  may  be  exercised, 
and  to  almost  any  extent,  to  carry  into  effect  the  original 
purposes  of  the  grant,  or  to  secure  the  due  administration  of 
its  affairs,  so  as  to  protect  the  rights  of  stockholders  and  of 
creditors,  and  for  the  proper  disposition  of  its  assets';  and 
again,  in  Holyoke  Co.  v.  Lyman,  15  Wall.  519,  'to  protect  the 
rights  of  the  public  and  of  the  corporators,  or  to  promote  the 
due  administration  of  the  affairs  of  the  corporation.'  Mr. 
Justice  Field,  also  speaking  for  the  court,  was  even  more 
explicit  when,  in  Tomlinson  v.  Jessup,  15  Wall.  459,  he  said, 
'the  reservation  affects  the  entire  relation  between  the  state 
and  the  corporation,  and  places  under  legislative  control  all 
rights,  privileges,  and  immunities  derived  by  its  charter 
directly  from  the  state';  and  again,  as  late  as  Railroad  Co.  v. 
Maine,  96  U.  S.  510,  4by  the  reservation,  ....  the  state 
retained  the  power  to  alter  it  (the  charter)  in  all  particulars 
constituting  the  grant  to  the  new  company,  formed  under 
it,  of  corporate  rights,  privileges,  and  immunities.'  43s  Mr. 
Justice  Swayne,  in  Shields  v.  Ohio,  95  U.  S.  324,  says,  by  way 
of  limitation:  '  The  alterations  must  be  reasonable;  they  must 
be  made  in  good  faith,  and  be  consistent  with  the  object  and 
scope  of  the  act  of  incorporation.  Sheer  oppression  and  wrong 
cannot  be  inflicted  under  the  guise  of  an  amendment  or  alter- 
ation.' The  rules  as  here  laid  down  are  fully  sustained  by 
authority." 

In  speaking  of  the  reserved  power  to  amend  or  repeal  the 
charters  of  corporations,  Mr.  Justice  Gray,  in  delivering  the 
opinion  of  the  court  in  Commissioners  etc.  v.  Holyoke  Water 
Power  Co.,  104  Mass.  451,  6  Am.  Rep.  247,  said:  "It  is  suffi- 
cient now  to  say  that  it  is  established  by  adjudications  which 
we  cannot  disregard,  and  the  principles  of  which  we  fully 
approve,  that  it  at  least  reserves  to  the  legislature  the  author- 
ity to  make  any  alteration  or  amendment  in  a  charter  granted 
subject  to  it  that  will  not  defeat  or  substantially  impair  the 
object  of  the  grant,  or  any  rights  which  have  vested  under  it, 
and  that  the  legislature  may  deem  necessary  to  secure  either 
that  object  or  other  public  or  private  rights.  Under  such  a 
clausp,  for  instance,  the  legislature  may  make  the  stockhold- 
ers of  an  incorporated  bank  liable  for  the  future  debts  of  the 
corporation:  Sherman  v.  Smith,  1  Black,  587;  In  re  Lee  & 
Co.'s  Bank,  21  N.  Y.  9.  It  may  vary  the  measure,  and  thus 
enlarge  the  proportion  of  the  profits  which  a  mutual    lifo 
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insurance  company  is  required  by  the  terms  of  its  charter  to 
pay  to  a  charitable  institution:  Massachusetts  General  Hospi- 
tal v.  State  Assur.  Co.,  4  Gray,  227.  Railroad  corporations  may 
be  compelled,  by  general  or  special  laws,  to  make  changes  in 
the  level,  grade,  and  surface  of  the  roadbed,  new  structures 
at  crossings  of  other  railroads  or  of  highways,  or  station- 
houses  at  particular  places,  in  a  manner,  and  to  be  enforced 
by  forms  of  process,  different  from  those  provided  for  or  con- 
templated 4*4  by  the  original  charter  or  the  general  laws  in 
force  when  that  charter  was  granted:  Roxbury  v.  Boston  etc. 
R.  R.  Co.,  6  Cush.  424;  Fitchburg  R.  R.  Co.  v.  Grand  Junction 
R.  R.  etc.  Co.,  4  Allen,  198;  Commonwealth  v.  Eastern  R.  R. 
Co.,  103  Mass.  254;  4  Am.  Rep.  555;  Albany  Northern  R.  R. 
Co.  v.  Brownell,  24  N.  Y.  345,  overruling  Miller  v.  New  York 
etc.  R.  R.  Co.,  21  Barb.  513." 

In  Spring  Valley  Water  Works  v.  Schottler,  110  U.  S.  347,  it 
appears  that  the  constitution  of  the  state  of  California  "pro- 
vided that  corporations  might  be  formed  under  general  laws, 
and  should  not  be  created  by  special  act,  except  for  municipal 
purpoees;  and  that  all  laws,  general  and  special,  passed  pur- 
suant to  that  provision,  might  be,  from  time  to  time,  altered 
and  repealed.  A  general  law  was  enacted  by  the  legislature 
for  the  formation  of  corporations  for  supplying  cities,  coun- 
ties, and  towns  with  water,  which  provided  that  the  rates  to 
be  charged  for  water  should  be  fixed  by  a  board  of  commis- 
fiioners,  to  be  appointed  in  part  by  the  corporation  and  in 
part  by  the  municipal  authorities.  The  constitution  and 
laws  of  the  state  were  subsequently  changed  so  as  to  take 
away  from  corporations  which  had  been  organized  and  put 
into  operation  under  the  old  constitution  and  laws  the  power 
to  name  members  of  the  boards  of  commissioners,  and  so  as 
to  place  in  the  municipal  authorities  the  sole  power  of  fixing 
rates  for  water."  The  court  held  that  "  these  changes  vio- 
lated no  provisions  of  the  constitution  of  the  United  States." 
Chief  Justice  Waite,  speaking  for  the  court,  said:  "The 
Spring  Valley  company  is  an  artificial  being,  created  by  or 
under  the  authority  of  the  legislature  of  California.  The 
people  of  the  state,  when  they  first  established  their  govern- 
ment, provided  in  express  terms  that  corporations,  other  than 
for  municipal  purposes,  should  not  be  formed  except  under 
general  laws,  subject  at  all  435  times  to  alteration  or  repeal. 
....  In  California  the  constitution  put  this  reservation  Into 
every  charter,  and  consequently  this  company  was  from  the 
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moment  of  its  creation  subject  to  the  legislative  power  of 
alteration,  and,  if  deemed  expedient,  of  absolute  extinguish- 
ment as  a  corporate  body":  See  State  v.  Brown  etc.  Sharps 
Mfg.  Co.  (R.  I.,  Oct.  3,  1892),  25  Atl.  Rep.  246. 

It  is  obvious  that  the  legislature  cannot,  under'  the  power 
to  amend,  take  from  corporations  the  right  to  contract;  for  it 
is  essential  to  their  existence.  It  can  regulate  it  when  the 
interest  of  the  public  demand  it,  but  not  to  such  an  extent  as 
to  render  it  ineffectual,  or  substantially  impair  the  object  of 
incorporation.  The  constitution  of  this  state,  in  reserving  the 
power  to  amend  or  repeal,  expressly  provides  that  it  may  be 
exercised  whenever,  in  the  opinion  of  the  legislature,  the 
charter  "may  be  injurious  to  the  citizens  of  this  state;  in 
such  manner,  however,  that  no  injustice  shall  be  done  to  the 
corporators":  Const.,  art.  12,  sec.  6. 

Whenever  the  charters  of  railroad  companies  become  ob- 
stacles in  the  way  of  the  legislature  so  regulating  their  roads 
as  to  make  them  subserve  the  public  interest  to  the  fullest 
extent  practicable,  their  charters  are,  in  that  respect,  injurious 
to  the  citizens  of  the  state,  and  can  be  amended  as  to  defects 
in  such  manner  as  will  be  just  to  the  corporators.  For  they 
are  organized  for  a  public  purpose,  and  their  roads  are 
declared  by  the  constitution  to  be  public  highways,  and  they 
are  made  common  carriers.  They  are  clothed  with  a  public 
trust,  and  in  many  respects  are  expressly  subjected  by  the 
constitution  to  the  control  of  the  legislature.  There  is  no 
enterprise  in  which  the  public  is  so  largely  interested  as  it  is 
in  the  successful  and  efficient  operation  of  railroads.  With 
the  trust  with  which  they  are  clothed  is  imposed  the  duty  to 
serve  the  public  as  common  carriers  in  the  most  efficient 
manner  practicable.  For  this  reason  4S6  the  legislature  may 
impose  on  them  such  duties  as  may  be  reasonably  calculated 
to  secure  such  results.  Being  created  by  statute,  the  legis- 
lature may  so  change  them  by  amendment  as  to  make  them 
subserve  the  purpose  for  which  they  were  created.  If  the 
legislature,  in  its  wisdom,  seeing  that  their  employees  are  and 
will  be  persons  dependent  on  their  labor  for  a  livelihood,  and 
unable  to  work  on  a  credit,  should  find  that  better  servants 
and  service  could  be  secured  by  the  prompt  payment  of  their 
wages  on  the  termination  of  their  employment,  and  that  the 
purpose  of  their  creation  would  thereby  be  more  nearly 
accomplished,  it  might  require  them  to  pay  for  the  labor  of 
their  employees  when  the  same  is  fully  performed,  at  the  end 
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of  their  employment.  If  it  be  true  that  in  doing  so  it  would 
interfere  with  contracts  which  are  purely  and  exclusively  pri- 
vate, and  thereby  limit  their  right  to  contract  with  individ- 
uals, it  would  nevertheless,  under  such  circumstances,  have 
the  right  to  do  so  under  the  reserved  power  to  amend. 

But  we  do  not  mean,  by  holding  as  we  do,  to  intimate  that 
the  legislature  can,  by  way  of  amendment,  fix  or  limit 
the  compensation  of  employees  of  railroad  companies.  That 
might  seriously  affect  one  of  the  principal  charter  rights  of 
the  companies,  and  thereby  substantially  impair  the  object 
of  their  incorporation.  Such  a  power  would  be  subversive  of 
the  right,  and,  when  exercised  to  its  fullest  extent,  would 
leave  to  the  corporation  the  privilege  of  selecting  its  employees 
without  the  right  of  contracting  with  them.  An  amendment 
to  that  extent  would  be,  manifestly,  unjust  to  the  companies, 
and  violative  of  the  constitution,  which,  while  it  grants  the 
right  to  amend  when  in  the  opinion  of  the  legislature  the  char- 
ter is  injurious  to  the  citizens,  limits  the  right  to  do  so  to 
amendments  that  are  just  to  the  corporators.  The  act  in 
question  is  not  subject  to  that  imputation.  It  is  prospective 
in  its  operation,  and  leaves  43T  to  the  corporations  the  right 
of  making  contracts  with  their  employees  on  advantageous 
terms. 

Is  the  act  before  us  a  proper  amendment?  It  provides, 
among  other  things,  that  whenever  any  corporation  "  engaged 
in  the  business  of  operating  or  constructing  any  railroad 
or  railroad  bridge"  shall  discharge  with  cause  any  servant  or 
employee  thereof,  "the  unpaid  wages  of  any  such  servant  or 
employee,  then  earned  at  the  contract  rate,  without  abatement 
or  deduction,  shall  be  and  become  due  and  payable  on  the  day 
of  such  discharge";  "  and  if  the  same  be  not  paid  on  such  day 
then,  as  a  penalty  for  such  nonpayment,  the  wages  of  such 
servant  or  employee  shall  continue  at  the  same  rate  until 
paid."  This  provision  is  susceptible  of  two  constructions, 
one  of  which  makes  the  act  require  the  corporation  to  pay 
the  employee  all  the  wages  to  which  he  would  have  been 
entitled  had  he  fully  performed  his  contract  up  to  the  time 
of  his  discharge,  notwithstanding  he  had  failed  to  do  so,  and 
had  damaged  the  corporation  thereby.  If  this  be  its  inten- 
tion, it  is  unconstitutional,  because  its  enforcement  might 
take  property  from  the  corporation  without  due  process  of 
law.  For  the  employee  is  not  entitled  to  the  stipulated  wages- 
until  he  has  performed  the  contract.     He  may  have  damaged 
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his  employer,  by  the  failure  to  do  so,  in  a  sum  larger  than  the 
wages  he  would  have  been  entitled  to  receive  in  the  event  he 
had  complied  with  his  agreement.  To  compel  the  corpora- 
tion, in  such  a  case,  to  pay  any  sum  whatever,  would  be  a 
deprivation  of  property  without  due  process  of  law.  The 
same  would  be  equally  true  if  the  corporation  should  be 
compelled  to  pay  full  wages  when  the  damage  caused  by  the 
nonperformance  of  the  contract  does  not  exceed  them:  CW- 
monwealth  v.  Perry,  155  Mass.  117;  31  Am.  St.  Rep.  533. 
Such  an  amendment  of  the  charters  of  corporations  is  clearly 
unjust  to  the  corporators. 

438  The  other  construction  is  more  reasonable.  It  makes 
the  words  "without  abatement  or  deduction'' mean  "with- 
out discount."  The  legislature  evidently  thought  that  the 
employee  might  receive  money  or  property  in  the  course  of 
his  employment  in  part  payment  for  his  labor,  and  evidently 
intended  that  the  wages  thus  paid  should  not  be  repaid.  A 
strict  construction  of  the  words  "  without  abatement  or  deduc- 
tion" would  deprive  the  corporation  of  a  credit  for  the  money 
or  property  in  a  settlement  with  its  employee  for  his  services. 
Then,  again,  the  act  requires  the  corporation  to  pay  only  the 
unpaid  wages  earned,  at  the  contract  rate,  at  the  time  of  his 
discharge.  Stipulated  wages  cannot  be  earned  except  by  the 
performance  of  the  contract  by  which  the  employer  agrees  to 
pay  them.  Obviously,  then,  the  act  means,  by  the  words 
"without  abatement  or  deduction,"  that  the  unpaid  wages 
earned  at  the  contract  rate  at  the  time  of  the  discharge  shall 
be  paid  without  discount  on  account  of  the  payment  thereof 
before  the  time  they  were  payable  according  to  the  terms  of 
the  contract  of  employment.  When  construed  in  this  man- 
ner, this  provision  of  the  act  is  constitutional,  and  it  is  our 
duty  to  so  construe  it. 

Tested  by  the  principles  of  law  we  have  indicated,  the  act 
under  consideration  is  unconstitutional  so  far  as  it  affects 
natural  persons.  As  to  corporations  it  is  a  valid  statute.  It 
does  not  seriously  impair  their  right  to  contract,  but  leaves 
them  to  contract  with  their  employees  on  profitable  terms. 

So  much  of  the  act  as  is  unconstitutional  can  be  eliminated, 
and  the  remainder  stand:  State  v.  Marsh,  37  Ark.  356;  Little 
Rock  etc.  Ry.  Co.  v.  Worthen,  46  Ark.  312;  State  v.  Deschamp, 
53  Ark.  490;  Davie  v.  Gaines,  48  Ark.  370,  383.  After  this 
elimination,  so  much  of  the  first  section  of  the  act  as  remains 
in  force  reads  as  follows: 
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439  "Section  1.  Whenever  any  corporation,  engaged  in  the 
business  of  operating  or  constructing  any  railroad  or  railroad 
bridge,  shall  discharge,  with  or  without  cause,  or  refuse  to  fur- 
ther employ,  any  servant  or  employee  thereof,  the  unpaid 
wages  of  such  servant  or  employee  then  earned  at  the  contract 
rate,  without  abatement  or  deduction,  shall  be  and  become 
due  and  payable  on  the  day  of  such  discharge  or  refusal  to 
longer  employ;  and  if  the  same  be  not  paid  on  such  day, 
then,  as  a  penalty  for  such  nonpayment,  the  wages  of  such 
servant  or  employee  shall  continue  at  the  same  rate  until 
paid.  Provided,  such  wages  shall  not  continue  more  than 
sixty  days,  unless  an  action  therefor  shall  be  commenced 
within  that  time." 

It  cannot  be  truthfully  said  that  so  much  of  the  act  as  we 
find  to  be  in  force  is  unconstitutional,  because  it  interferes 
with  the  rights  of  employees  to  make  such  contracts  with  cor- 
porations as  they  see  fit.  As  said  in  State  v.  Brown  etc. 
Sharpe  Mfg.  Co.  (R.  L,  Oct.  3,  1892),  25  Atl.  Rep.  253:  "No 
inhibition  is  placed  upon  employees  to  make  such  contracts 
as  they  choose,  with  any  person  or  body,  natural  or  artificial, 
that  is  authorized  to  contract  with  them.  But  corporations 
are  artificial  bodies,  and  possess  only  such  powers  as  are 
granted  to  them,  and  natural  persons  dealing  with  them  have 
no  right  to  demand  that  greater  power  should  be  granted  to 
corporations  in  order  that  they  may  make  other  contracts 
with  such  corporations  than  the  corporations  are  authorized 
to  enter  into." 

The  "  act  being  general  and  uniform  in  its  operation  upon 
all  persons  coming  within  the  class  to  which  it  applies  it 
does  not  (if  amendments  to  charters  can)  come  within  that 
special  legislation  prohibited  by  the  constitution.  For  it 
applies  to  and  embraces  all  persons  '  who  are  or  may  come 
into  certain  situations  and  circumstances,'  and  is  general  and 
uniform;  not  because  it  operates  44°  upon  every  person  in 
the  state,  for  it  does  not,  but  because  every  person  who  is 
brought  within  the  relations  and  circumstances  provided  for 
is  affected  by  the  law":  Little  Rock  etc.  Ry.  Co.  v.  Hanniford, 
49  Ark.  291;  McAunich  v.  Mississippi  etc.  R.  R.  Co.,  20  Iowa, 
342;  Missouri  Ry.  Co.  v.  Mackey,  127  U.  S.  205;  Minneapolis 
Ry.  Co.  v.  Beckwith,  129  U.  S.  27;  In  re  Oberg,  21  Or.  406; 
Hawthorn  v.  People,  109  111.  311;  50  Am.  Rep.  610;  Young- 
blood  v.  Birmingham  Trust  &  Sav.  Co.,  95  Ala.  521;  36  Am. 
St.  Rep.  245;  Cooley's  Constitutional  Limitations,  6th  ed.  480, 
481. 


Feb.  1894.]      Leep  v.  St.  Louis  etc.  Ry.  Co.  133 

This  action  was  brought  before  a  justice  of  the  peace  for 
the  recovery  of  wages  earned  and  the  penalty  or  damages 
allowed  by  the  act  on  account  of  the  nonpayment  thereof 
from  the  time  the  wages  were  due  to  the  day  of  bringing  the 
suit.  The  question  arises,  Did  the  justice  of  the  peace  have 
jurisdiction?  We  have  held  that  a  justice  of  the  peace  did 
not  have  jurisdiction  in  an  action  for  the  recovery  of  a  statu- 
tory penalty:  Baltimore  etc.  Tel.  Co.  v.  Lovejoy,  48  Ark.  301. 
On  the  other  hand,  the  jurisdiction  of  justices  of  the  peace  in 
actions  for  the  recovery  of  punitive  or  exemplary  damages 
has  been  sustained.  The  question  then  is,  Is. the  amount 
allowed  to  the  employee,  in  addition  to  the  wages  earned,  a 
penalty  or  exemplary  damages?  The  answer  depends  on  the 
interpretation  of  so  much  of  the  act  as  is  in  the  following 
words:  "And  if  the  same  (wages)  be  not  paid  on  such  day, 
then,  as  a  penalty  for  such  nonpayment,  the  wages  of  such 
servant  or  employee  shall  continue  at  the  same  rate  until 
paid."  According  to  the  act,  the  wages  earned  become  due 
when  the  employee  is  discharged  or  the  employer  refuses  to 
longer  employ  him.  The  additional  amount  is  allowed  on 
account  of  the  failure  to  pay  the  wages  when  due,  and  is  regu- 
lated according  to  the  length  of  the  delay  of  payment.  It  is 
allowed  for  a  double  purpose,  as  a  compensation  for  the  delay, 
441  and  as  a  punishment  for  the  failure  to  pay.  It  is  com- 
posed of  all  the  elements  and  serves  all  the  purposes  of  exem- 
plary damages:  Day  v.  Woodworlh,  13  How.  363;  Missouri  Pac. 
By.  Co.  v.  Humes,  115  U.  S.  512;  Minneapolis  By.  Co.  v.  Beck- 
with,  129  U.  S.  34-36;  Sedgwick  on  Damages,  6th  ed.,  35 
The  name  given  to  it  by  the  act  cannot  change  it.  Our  con- 
clusion is,  the  additonal  amount  is  allowed  as  exemplary 
damages,  and  that  the  justice  of  the  peace  had  jurisdiction 
in  this  action. 

The  judgment  of  the  circuit  court  is,  therefore,  reversed, 
and  judgment  will  be  rendered  by  this  court  in  favor  of  appel- 
lant against  appellee  for  twenty-seven  dollars  and  ninety  cents, 
and  three  dollars  and  fifty  cents  as  exemplary  damages,  the 
amount  sued  for,  and  all  his  costs. 


Bunk,  chief  justice,  dissented.  He  referred  to  the  fact  that  the  court  had 
held  that  the  act  in  question  could  not  stand  upon  the  ground  that  it  was  a 
legitimate  expression  of  the  police  or  of  any  of  the  great  powers  said  to  be 
inherent  in  government,  and  had  rested  its  opinion  upon  the  ground  that 
the  act  in  question  might  be  treated  as  an  amendment  to  the  corporation 
laws,  and  therefore  supported  by  the  provision  of  section  6  of  article  12  of 
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the  constitution  of  Arkansas,  declaring:  "  Corporations  may  be  formed  under 
general  laws,  which  hare  from  time  to  time  to  be  altered  or  repealed.  The 
general  assembly  shall  have  the  power  to  alter,  revoke,  or  annul  any  charter 
of  incorporation  now  existing  and  revocable  at  the  adoption  of  this  constitu- 
tion, or  any  that  may  hereafter  be  created;  whenever,  in  their  opinion,  it 
may  be  injurious  to  the  citizens  of  this  state;  in  such  manner,  however,  that 
no  injustice  shall  be  done  to  the  corporators."  The  opinion  of  the  majority 
of  the  court,  he  said,  was  that  the  act  might  be  treated  as  amendatory  of  the 
incorporation  laws,  but  he  insisted  that  the  court  had  no  authority  to  arbi- 
trarily treat  one  statute  as  amendatory  of  another.  He  quoted  section  23 
of  article  5  of  the  state  constitution,  declaring:  "No  law  shall  be  revived, 
amended,  or  the  provisions  thereof  extended  or  conferred  by  reference  to  its 
title  only,  but  so  much  thereof  as  is  revived,  amended,  extended,  or  con- 
ferred shall  be  reinstated  and  published  at  length."  He  held  that  the  deci- 
sions of  the  court  showed  that  though  "an  act,  as  an  independent  law,  may 
not  be  objectionable  on  constitutional  grounds,  yet,  as  an  amendment  of  some 
existing  law,  it  may  be  invalid.  The  rule  is  a  reasonable  one,  because  no 
law  should  be  altered  or  amended  without  something  appears  in  the  amenda- 
tory act  to  give  notice  to  the  public  of  a  change  in  the  original  law;  while,  if 
the  new  act  is  intended  as  an  independent  act,  the  original  act  is  not  affected, 
and  there  is  nothing  to  take  notice  of." 

Constitutional  Law— Limitation  on  Power  of  Legislature. — Tho 
legislature  may  enact  what  laws  to  them  seem  fit,  upon  all  subjects  wherein 
not  restrained  by  the  constitution:  Hoke  v.  Henderson,  4  Dev.  1;  25  Am. 
Dec.  677;  People  v.  Seymour,  16  Cal.  332;  76  Am.  Dec.  521,  and  note;  In  re 
Madera  Irr.  DUL,  92  Cal.  296;  27  Am.  St.  Rep.  108;  and  in  so  far  as  it  keeps 
within  the  limits  of  its  powers  in  enacting  laws  its  motives  cannot  be 
inquired  into,  and  its  discretion  is  not  subject  to  judicial  review:  Stale  v. 
Cunningham,  83  Wis.  90;  35  Am.  St.  Rep.  27;  Stevenson  v.  Colgan,  91  Cal. 
649;  25  Am.  St.  Rep.  230,  and  note. 

Constitutional  Law.— Abridgment  or  Right  to  Contract:  See  Brace- 
ville  Coal  Co.  v.  People,  147  I1L  66;  37  Am.  St.  Rep.  206,  and  note,  with  the 
cases  collected  discussing  statutory  regulation  of  the  relation  between 
employers  and  employees.  For  an  extended  discussion  of  the  legislative 
power  to  regulate  contracts,  see  the  monographic  note  to  State  v.  Ooodwill, 
25  Am.  St.  Rep.  873. 

Corporations — Legislative  Power  to  Amend  or  Revoke  Charters. — 
Under  a  constitutional  provision  giving  the  legislature  power  to  alter  or  re- 
voke any  corporate  charter  whenever,  in  its  opinion,  the  privileges  granted 
become  injurious  to  the  citizens  of  the  commonwealth,  the  legislature  is  the 
judge  as  to  when  such  privileges  become  injurious:  Wagner  Free  Institute  v. 
Philadelplaa,  132  Pa.  St  612;  19  Am.  St  Rep.  613,  and  note.  See,  also, 
Macon  etc  R.  R.  Co.  v.  Gibson,  85  6a.  1;  21  Am.  St.  Rep.  135,  and  note 
with  the  cases  collected  and  the  extended  note  to  People  v.  O'Brien,  7  Am. 
St  Rep.  72L 
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Buckley  v.  Superior  Court. 

[102  California,  6.] 

Estates  or  Decedents. — Proceedings  for  the  Administration  of  th« 
estate*  of  deceased  persons  and  for  their  distribution  are  purely  statu- 
tory. 

Probate  Jurisdiction — Questions  of  Title. — The  superior  court  while 
sitting  as  a  court  of  probate  has  no  other  powers  than  those  given  it  by 
the  statute,  and  such  incidental  powers  as  pertain  to  it  for  the  purpose 
of  enabling  it  to  exercise  the  jurisdiction  conferred  upon  it.  It  cannot 
determine  disputes  between  heirs  or  devisees  and  strangers  as  to  the 
title  to  the  property. 

Probate  Partition  Cannot  be  Made  Except  of  Estates  of  Which  the 
Decedent  Died  Seised  in  Severalty,  and  this  remains  true,  though 
one  of  the  heirs  is  the  owner  of  the  other  moiety  of  the  property.  The 
subject  matter  of  the  jurisdiction  is  the  property  of  the  decedent  only, 
and  this  jurisdiction  cannot  be  extended  even  by  the  consent  of  the  par. 
ties  interested. 

Th»  Jurisdiction  of  the  Probate  Court  Usually  Terminates  upon 
the  entry  ef  a  decree  of  distribution,  naming  the  persons  entitled  to  the 
property  held  by  the  decedent,  and  the  share  of  each. 

Probate  Partition,  Jurisdiction  to  Make,  When  Lost.— Under  a  stat- 
ute declaring  that  partition  of  the  estate  of  a  decedent  may  be  ordered 
on  the  petition  of  any  person  interested  therein,  and  such  petition  may 
be  filed  and  notice  given  at  any  time  before  the  entry  of  the  decree  of 
distribution,  a  petition  filed  after  the  entry  of  auch  decree  cannot  give 
the  court  jurisdiction  to  proceed  to  make  partition. 

Petition  of  certain  minors,  by  their  guardian,  for  a  writ 
of  prohibition.  In  addition  to  the  facts  stated  in  the  petition 
for  partition,  and  referred  to  in  the  opinion  of  the  court,  it 
appeared  by  the  answer  filed  by  the  respondents  and  con- 
ceded to  be  true  by  the  petitioners,  that  while  the  decedent 
was  the  owner  of  an  undivided  interest  only  in  a  large  por- 
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tion  of  the  property  sought  to  be  partitioned,  yet  the  other 
undivided  interest  therein  was  owned  by  Vincent  P.  Buckley, 
who  was  one  of  her  heirs  at  law,  and  that,  after  the  filing  of 
the  petition  in  probate  seeking  a  partition  of  the  property,  the 
petitioners  in  this  proceeding  had  appeared  in  the  probate 
court  by  their  guardian,  and  had  not  made  any  objection  in 
that  court  until  some  time  after  the  appointment  therein  of 
referees  for  the  purpose  of  making  such  partition. 

A.  Comte,  Jr.,  and  Freeman  and  Bates,  for  the  petitioner. 

Blake,  Williams,  and  Harrison,  for  the  respondent. 

T  The  Court.  This  is  an  application  for  a  writ  of  pro- 
hibition commanding  respondent  to  refrain  from  further 
proceedings  in  the  estate  of  Catherine  M.  A.  Buckley,  de- 
ceased, respecting  the  partition  of  certain  real  estate. 

The  petition  shows  that  at  the  time  of  her  death,  C.  M.  A. 
Buckley  was  the  owner  of  undivided  interests  in  certain  real 
property  situated  in  the  counties  of  Napa,  Marin,  and  San  Fran- 
cisco; that  on  May  12,  1893,  the  final  account  of  the  executor 
was  allowed  and  approved;  that  on  the  same  day  the  decree 
of  final  distribution  of  the  estate  was  entered,  distributing  one- 
half  of  the  interest  of  the  decedent  to  Vincent  P.  Buckley,  and 
the  remaining  one  half-interest  to  E.  J.,  Paul  K.,  and  Mar- 
garet G.  Buckley.  No  petition  for  the  partition  of  the  estate  of 
the  decedent  had  been  filed  by  any  person  at  the  time  when  the 
order  of  distribution  was  made,  nor  at  any  time  prior  to  June 
17,  1893;  on  the  day  last  named  Vincent  P.  Buckley  pre- 
sented a  petition  praying  that  commissioners  be  appointed 
to  make  a  partition  of  all  the  estate  of  decedent,  including 
said  undivided  interests;  thereafter,  August  30,  1893,  the 
court  made  an  order  directing  that  partition  of  the  estate  be 
made  among  said  persons  entitled  thereto  in  proportion  to 
their  respective  rights,  and  that  William  E.  White,  Martin  J. 
Burke,  and  Frank  W.  Lawlor  be  appointed  commissioners  to 
make  the  partition. 

It  is  claimed  by  petitioner  that  the  court  below  did  not 
have  jurisdiction  in  the  proceedings  sought  to  be  prohibited: 

1.  Because  the  proceeding  is  for  the  partition  in  probate  of 
property  of  which  the  decedent  was  a  tenant  in  common;  and 

2.  Because  jurisdiction  cannot  exist  in  any  case  to  make  par- 
tition in  probate  proceedings,  unless  the  petition  therefor  is 
filed  before  the  entry  of  the  final  decree  of  distribution. 

•  We  see  no  escape  from  the  conclusions  contended  for  by 
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the  petitioner.  Proceedings  for  the  administration  of  the 
estates  of  deceased  persons,  and  for  their  distribution,  are 
purely  statutory.  The  court,  while  sitting  as  a  court  of  pro- 
bate, has  no  other  powers  than  those  given  to  it  by  the  statute ? 
and  such  incidental  powers  as  pertain  to  it  for  the  purpose  of 
enabling  it  to  exercise  the  jurisdiction  which  is  conferred 
upon  it.  It  has  no  power  to  determine  disputes  between 
heirs  or  devisees  and  strangers  as  to  the  title  to  property: 
Smith  v.  Westerfield,  88  Cal.  378;  In  re  Haas,  97  Cal.  232. 

Section  1675  of  the  Code  of  Civil  Procedure,  conferring 
upon  the  probate  department  of  the  superior  court  power  to 
partition  estates  held  in  common,  and,  undivided,  applies 
only  to  cases  before  the  court  in  which  it  is  possible  to  set 
aside  property  to  be  held  in  severalty.  Partition  necessarily 
results  in  the  termination  of  the  cotenancy,  and  vests  in  each 
person  a  sole  estate  in  a  specific  purparty  or  allotment  of  the 
lands;  but  here  any  one  of  the  parcels  which  may  be  set 
aside  to  the  minor  heirs  could  not  be  finally  held  in  severalty 
under  the  decree,  because  of  the  title  of  the  other  cotenants 
not  before  the  court.  Another  partition  would  follow,  which 
might  result  in  setting  aside  to  the  cotenants,  not  now  before 
the  court,  the  same  land  which  the  probate  court  had  set 
aside  to  the  minors.  That  partition  cannot  be  made  in  pro- 
bate unless  the  interest  of  the  decedent  is  an  estate  in  sever- 
alty we  think  is  clear:  Richardson  v.  Loupe,  80  Cal.  496.  The 
subject  matter  of  the  jurisdiction  is  the  property  of  the  de- 
ceased only,  and  this  jurisdiction  cannot  be  extended  even 
by  the  consent  of  all  parties  interested  in  the  property.  The 
probate  court  is  authorized  to  make  partition  only  in  certain 
cases  of  joint  tenure.  Its  action  must  be  confined  to  a  single 
estate.  Under  statutes  like  ours  partition  is  had  only  because 
the  land  was  the  property  of  the  decedent,  not  because  it  is 
the  land  of  heirs.  The  fact  that  jurisdiction  of  all  undivided 
interests  of  a  decedent  •  is  given  does  not  evince  a  purpose  to 
intrust  the  court  with  the  power  to  make  partition  or  allot- 
ment of  property  in  which  strangers  have  an  interest:  Sny- 
der's Appeal,  36  Pa.  St.  168;  78  Am.  Dec.  372.  See,  also, 
Matter  of  Will  of  Walker,  136  N.  Y.  28;  Romig's  Appeal,  8 
Watts,  415. 

The  cotenants  not  before  the  court  could  not  be  affected 
by  the  partition.  Section  1686  of  the  Code  of  Civil  Procedure 
makes  the  decree  binding  only  "on  all  parties  interested  in 
the  estate."     The  court  may  recognize  the  interests  of  grantees 
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t>f  the  heirs  or  devisees,  and  the  simple  fact  that  the  code 
(sec.  1678)  makes  special  provision  for  such  grantees  indi- 
cates that  it  was  not  intended  to  extend  the  rule  any  further. 
Sections  1676  and  1683  require  that  notice  be  given  to  all 
parties  interested  residing  in  the  state,  before  the  commis- 
sioners are  appointed,  or  partition  is  ordered,  stating  the  time 
and  place  and  where  the  commissioners  will  proceed  to  make 
the  partition;  but  the  probate  court  can  inquire  only  as  to 
who  are  parties  in  interest  claiming  under  the  decedent,  and 
whether  the  proper  notice  has  been  given  to  them.  As  it  has 
no  jurisdiction  of  any  one  except  those  interested  in  the  estate 
it  is  clear  that  it  cannot  determine  whether  proper  notice  has 
been  given  to  the  latter,  or  bring  them  within  its  jurisdiction. 
The  authorities  cited  by  counsel  for  respondent,  we  think, 
do  not  sustain  his  contention.  Brennan  v.  Hill,  which  is 
reported  in  a  note  to  Gates  v.  Irick,  2  Rich.  599,  was  decided 
upon  the  provisions  of  the  acts  of  1824  and  1839,  referred  to 
in  the  opinion,  and  the  court  said  that  these  acts  were 
intended  to  save  the  delay  and  expense  to  these  proceedings 
in  equity,  by  giving  to  the  judges  of  the  courts  of  ordinary, 
jurisdiction  to  make  partition  of  the  real  estates  of  deceased 

persons,  by  sale  or  division  in  certain  cases When  a 

judge  of  the  court  of  equity  was  required  incidentally  to 
decide  upon  questions  of  title  he,  according  to  his  discretion, 
determined  for  himself,  or  sent  an  issue  to  be  tried  at  law. 
The  act  10  of  1824  transferred  cases  of  a  limited  amount^ 
within  this  branch  of  equity  jurisdiction,  to  the  courts  of 
ordinary,  thus  making  them,  as  to  such  matters,  inferior 
courts  of  equity;  and,  by  the  right  of  appeal  to  the  court  of 
common  pleas,  a  trial  by  jury  was  saved  to  any  party  who 
desired  it."  No  such  intention  on  the  part  of  the  legislature 
is  manifested  in  our  statutes.     In  Earl  v.  Rowe,  35  Me.  421, 

53  Am.  Dec.  714,  it  appears  that  the  statute  authorized  parti- 
tion after  settlement.     The  parties  were  all  heirs  or  devisees. 

2.  Section  1666  of  the  Code  of  Civil  Procedure  provides 
that  in  the  decree  of  distribution  the  court  must  name  the 
persons  and  the  proportions  or  parts  to  which  each  shall  be 
entitled,  and  that  such  decree  is  conclusive,  subject  only  to 
be  reversed,  set  aside,  or  modified  on  appeal.  Ordinarily, 
after  the  entry  of  this  decree,  the  court  has  no  power  over  the 
property  or  the  rights  of  the  distributees  (  Wheeler  v.  Bolton, 

54  Cal.  302);  and  courts  of  equity  alone  can  afford  relief: 
Estate  of  Hudson,  63  Cal  454.     Sections  1675  and  1676  of  tha 
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€ode  of  Civil  Procedure,  however,  provide  for  an  exception, 
viz.,  that  when  the  estate  assigned  by  the  decree  to  two  or 
more  heirs,  devisees,  or  legatees  is  common,  and  the  respective 
shares  are  not  separated,  partition  may  be  made  by  three  dis- 
interested persons.  The  partition  can  be  ordered  on  the  peti- 
tion of  any  person  interested  in  the  estate,  but  said  petition 
must  be  filed,  and  the  attorneys,  guardians,  and  agents 
representing  absent  parties  must  be  appointed  and  notice 
given  before  the  order  or  decree  of  distribution  is  made.  It 
is  claimed  by  counsel  for  respondent  that  the  section  as  to 
time  is  merely  permissive.  It  says  the  petition  may  be  filed 
and  notice  given  at  any  time  before  the  decree,  but  we  think 
the  intention  was  that  it  must  be  filed  before  the  decree  of 
distribution.  There  is  every  reason  for  so  holding.  As  stated 
before,  ordinarily  the  court  loses  jurisdiction  over  the  property 
after  the  entry  of  the  decree  of  distribution,  except  to  compel 
delivery.  The  section  gives  to  the  court  the  power  to  reserve 
its  jurisdiction  **  to  proceed  beyond  the  making  of  the  decree. 
For  this  purpose  the  parties  in  interest  must  be  kept  before 
the  court,  and  must  be  given  an  opportunity  to  protect  them- 
selves in  the  proceedings  looking  to  a  division  of  their  prop- 
erty. If  a  petition  may  be  filed  at  any  time  after  the  decree 
of  distribution  is  entered,  how  are  the  parties  to  have  notice 
of  the  intended  proceedings?  Must  they  watch  the  record 
for  years  at  their  peril?  The  notice  required  by  section  1676 
is  confined  to  "all  persons  interested  who  reside  in  this  state, 
or  to  their  guardians,  and  to  the  agent6,  attorneys,  or  guard- 
ians, if  any,  in  this  state,  of  such  as  reside  out  of  this  state." 
Every  one  interested  in  the  settlement  of  an  estate  is  supposed 
to  be  before  the  court,  and  to  take  notice  of  its  proceedings, 
but  when  the  estate  has  been  settled  and  the  interests  of  all 
parties  have  been  ascertained  by  the  decree  of  distribution* 
and  the  property  has  been  set  over  to  them  absolutely  and 
unconditionally,  without  any  previous  proceedings  indicating 
an  intention  to  divide  the  property,  the  jurisdiction  of  the 
court  is  exhausted. 

Wo  think  that  the  court  below  ought  not  to  proceed  any 
further  towards  the  partitioning  of  the  undivided  interests, 
described  in  the  affidavit  filed  herein.  The  rights  of  the 
parties  should  be  settled  by  a  suit  for  partition,  in  which  all 
persons  having  any  interest  in  the  lands  may  be  made  parties, 
and  in  which  the  commissioners  will  not  be  required  to  divide 
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the  property  in  each  county  separately,  as  they  would  hay» 
to  do  under  section  1677. 

It  is  ordered  that  the  writ  issue  as  prayed  for. 

Beatty,  C.  J.,  being  disqualified  did  not  participate  in  the 
foregoing  decision. 

Rehearing  denied.  

Estates  oj  Decedents— Jurisdiction  to  Administer.—  The  probate 
court  can  take  jurisdiction  and  administer  remedies  only  as  provided  by  stat- 
ute: Orimes  v.  Norris,  6  Cal.  621;  65  Am.  Dec.  545.  The  superior  court 
acting  in  probate  proceedings  obtains  its  authority  to  award  costs  from  the 
statute.  Its  power  is  confined  to  the  terms  of  section  1720  of  the  Code  of 
Civil  Procedure:  Henry  v.  Superior  Court,  93  Cal.  569.  But  in  the  earlier 
cases  of  Clarice  v.  Perry,  5  Cal.  58,  63  Am.  Dec.  82,  and  Ilaynes  v.  Meeks,  10 
Cal.  110,  70  Am.  Dec.  703,  it  was  held  that  most  of  the  powers  of  the  pro- 
bate court  belong  peculiarly  and  originally  to  a  court  of  chancery  which 
still  retains  all  of  its  jurisdiction. 

Partition  bt  Probate  Court. — A  probate  court  may  partition  real 
estate  among  heirs  and  devisees  under  the  Maine  statute,  and  may  set  off  to 
a  devisee  of  net  profits  his  portion  of  the  land  devised:  Earl  v.  Howe,  35 
Me.  414;  58  Am.  Dec.  714.  The  partition  of  a  decedent's  estate  is  merely 
incidental  to  general  probate  jurisdiction,  and  is  void  if  the  grant  of  admin- 
istration is  void:  Sigourney  v.  Sibley,  21  Pick.  101 ;  32  Am.  Dec.  248.  The 
orphans'  court  has  jurisdiction  to  decree  partition  only  in  certain  cases  of 
joint  tenure,  and  these  cases  are  defined  by  statute:  Snyder's  Appeal,  36 
Pa.  St.  166;  78  Am.  Dec.  372. 

Partition  in  Connection  with  the    Distribution  of   the  Estates  of 

Decedents. 

Statutory  Jurisdiction  and  the  Power  to  Confer  it. — Upon  the 
death  of  the  owner  of  real  property  his  estate  usually  vests  in  two  or  more 
persons  in  cotenancy,  and,  if  distributed  to  them  in  undivided  interests, 
they  must  resort  to  an  independent  suit  or  proceeding  for  the  purpose  of 
converting  their  several  interests  into  estates  in  severalty,  unless  the  statutes 
of  the  state  in  which  their  property  lies  provide  for  some  proceeding  in  con- 
nection with  the  settlement  and  distribution  of  the  estate,  by  which  the 
same  purpose  may  be  accomplished  as  that  sought  by  a  suit  for  partition. 
In  perhaps  a  majority  of  the  states,  statutes  have  been  enacted  authoriz- 
ing the  court  having  jurisdiction  over  the  estates  of  decedents  to  make 
partition  thereof  among  the  heirs,  devisees,  or  other  beneficiaries.  The 
jurisdiction  thus  established  is  scarcely  second  to  any  in  importance,  and  it 
is  a  just  ground  of  regret  that  the  statutes  regulating  its  exercise  are  so 
general  in  their  terms,  and  the  decisions  interpreting  them  so  infrequent, 
that  the  practitioner  must  proceed  almost  without  a  guide,  unless  at  liberty 
to  pursue  the  general  rules  applicable  to  proceedings  for  partition  con- 
ducted in  other  courts. 

The  power  of  the  legislature  to  confer  upon  probate,  surrogate,  and  other 
like  courts,  authority  to  make  partition  has  been  disputed,  especially  in 
those  states  whose  constitutions  vest  in  courts  other  than  those  named  gen- 
eral jurisdiction  in  all  cases  in  equity.  It  must,  however,  we  think,  be 
conceded,  both  upon  principle  and  upon  authority,  that  the  setting  aside  to 
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the  heirs  or  devisees  of  a  decedent  their  due  proportion  of  his  estate,  to  be 
held  by  them  in  severalty,  may  be  regarded  as  a  proper  step  in  the  distri- 
bution of  such  estate,  and  may,  therefore,  be  committed  to  any  court  having 
jurisdiction  over  the  estates  of  decedents,  without  in  any  respect  infringing 
upon  the  jurisdiction  of  courts  of  equity,  or  of  such  other  courts  as  may  be 
authorized  to  make  partition  of  the  property  of  cotenants  upon  the  suit  of 
any  one  of  their  number:  Robinson  v.  Fair,  12SU.  S.  53;  De  Castro  v.  Barry, 
J  8  Gal.  96;  Rosenberg  v.  Frank,  58  Cal.  387,  402. 

With  Respect  to  the  Time  When  Application  may  be  Made  for  the  partition 
of  the  estate  of  a  decedent  it  is  obvious  that  it  cannot  precede  the  valid 
appointment  of  an  administrator  or  executor,  for  the  reason  that  it  is  merely 
ancillary  to  the  administration.  Therefore,  if  the  supposed  grant  of  admin- 
istration is  declared  void,  the  proceedings  for  partition  cannot  be  rescued 
from  the  same  fate:  Sigourney  v.  Sibley,  21  Pick.  101;  32  Am.  Dec.  248. 
Not  until  the  estate  has  been  settled,  and  it  has  been  ascertained  that  the 
property  will  not  be  required  to  be  sold  to  pay  the  debts  of  the  decedent  or 
other  claims  against  his  estate,  can  there  be  any  assurance  that  there  is  any 
thing  to  partition,  or  if  any  thing,  what,  and  we  presume  that  any  applica- 
tion before  that  time  is  premature.  So,  also,  in  those  states  in  which  the 
court  has,  and  must  exercise,  jurisdiction  to  determine  who  are  the  respect- 
ive heirs  or  legatees,  and  what  are  their  several  interests,  no  partition  can 
precede  such  determination. 

The  entry  of  a  decree  making  final  distribution  of  the  estate  of  a  decedent 
generally  exhausts  the  jurisdiction  of  the  court  over  that  subject,  so  that, 
unless  such  decree  of  distribution  is  set  aside  upou  appeal,  motion  to 
vacate,  or  other  appropriate  proceeding,  no  other  or  different  decree  of 
distribution  can  be  made:  Wheeler  v.  Bolton,  54  Cal.  302;  Estate  of  Hud- 
ton,  63  Cal.  454;  Buckley  v.  Superior  Court,  102  Cal.  6,  ante,  p.  135;  Hurley 
v.  Hamilton,  37  Minn.  160.  As  partition  in  connection  with  the  settle- 
ment and  administration  of  the  estate  of  a  decedent  is  but  a  perfected 
distribution  thereof,  it  would  seem  that  if  such  distribution  is  appar- 
ently completed  without  any  proceeding  being  taken  for  partition  that 
the  respective  parties  may  be  regarded  as  dismissed  from  the  further  juris- 
diction of  the  court,  and,  therefore,  precluded  from  reviving  such  jurisdiction 
by  subsequent  proceedings  for  partition.  This  was  substantially  the  view 
taken  in  the  principal  case.  The  statute  of  California,  under  which  the 
proceeding  there  in  question  was  authorized  to  be  conducted  declared  *'  that 
the  petition  may  be  filed,  attorneys,  guardians,  and  agents  appointed,  and 
notice  given  at  any  time  before  the  order  or  decree  of  distribution,  but  the 
commissioners  must  not  be  appointed  until  the  order  or  decree  is  made  dis- 
tributing the  estate."  The  petition  was  not  filed  until  after  the  order  or 
decree  of  distribution  had  been  made,  and  it  was  therefore  held  that  the 
court  had  lost  jurisdiction  to  make  the  partition,  and  that  it  must  be  pro- 
hibited from  further  proceeding.  It  is  true  that  this  decision  may  be 
regarded  as  simply  construing  a  local  statute.  Independently  of  specific 
provisions  upon  this  subject  there  must  generally  be  some  time  after  which 
no  application  for  partition  can  be  made.  This  time,  we  think,  cannot  be 
later  than  the  closing  of  the  estate,  and  the  formal  discharge  of  the  executor 
or  administrator:  Cox  v.  ln<jlc*ton,  .10  Vt.  258;  CoUamer  v.  Hutchins,  27  Vt. 
733;  or  the  entry  of  a  decree  of  final  distribution:  Hurley  v.  Hamilton,  37 
Minn.  160.  But  in  Maine  and  Pennsylvania  the  application  may  be  made 
for  an  unlimited  time  after  the  distribution  and  closing  of  the  estate,  pro- 
vided the  title  of  the  petitioning  heir  or  devisee  has  not  been  extinguished 
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by  prescription:  MerJclein  v.  Trapnell,  34  Pa.  St.  42;  75  Am.  Deo.  634;  Earl 
v.  Bowe,  35  Me.  414;  58  Am.  Dec.  714. 

The  Petition  may  be  Filed  by  any  Person  Entitled  to  a  Partition. — If  a  minorr 
he  may  appear  by  hia  guardian;  if  a  married  woman,  her  husband  may 
petition  in  her  right:  Eckert  v.  You's  Admr.,  2  Rawle,  136.  If  a  convey- 
ance has  been  made  by  any  of  the  heirs,  his  grantee  is  usually  entitled  to 
make  application  for  partition:  Stewart's  Appeal,  56  Pa.  St.  241;  De  Castro 
v.  Barry,  18  Cal.  99;  Manly's  Estate,  1  Ashm.  363.  In  Pennsylvania  the 
application  may  be  made  by  a  widow  of  an  heir  who  has  an  estate  in 
remainder  after  the  life  of  his  mother  who  died  before  the  petition  was  filed: 
Cote's  Appeal,  79  Pa.  St.  235;  and  may  probably  also  be  by  a  tenant  for  life: 
Bankin's  Appeal,  95  Pa.  St.  353.  In  Alabama  the  personal  representative  of 
a  deceased  tenant  in  common  may  maintain  the  proceeding  in  the  probate 
court  for  the  partition  of  the  property  of  the  decedent:  McCorkle  v.  Bhea,  75 
Ala.  214.  As  an  interest  in  the  property  and  a  right  to  have  a  partition 
are  indispensable  elements  of  the  applicant's  claim,  the  fact  that  the  court 
has  found  that  he  is  not  an  heir  of  the  decedent,  nor  otherwise  entitled  to 
an  interest  in  the  estate,  is  conclusive  against  his  claim  for  this  relief:  In  re 
Kates  Estate,  148  Pa.  St.  471. 

A  Petition  or  Application  in  Writing  is  Essential,  and  a  partition  will  be 
adjudged  void  unless  such  written  petition  is  established,  except  when  the 
proceedings  are  questioned  after  so  great  a  lapse  of  time  that  the  court  may 
reasonably  presume  that  such  petition  has  existed  in  due  form,  but  has  been 
lost:  Biown  v.  Sceggell,  22  N.  H.  648.  In  the  majority  of  the  states  the 
statutes  are  either  wholly  silent  or  else  speak  in  general  or  vague  term.- 
respecting  the  contents  of  the  petition  for  partition.  When  any  such 
petition  is  required  it  seems  to  be  obvious  that  it  ought  to  at  least  set  forth 
the  facts  upon  which  the  court  is  called  to  act  sufficiently  to  inform  the 
court  of  the  names  of  the  interested  parties  so  far  as  known:  Bagan's  Estate^ 
7  Watts,  438;  Richards  v.  Rote,  68  Pa,  St.  248;  the  respective  moieties  and 
interests  of  each,  and  the  property  sought  to  be  divided  among  them. 
These  proceedings  are  viewed  with  strictness  by  the  courts,  and  there  is  a 
general  tendency  to  exact  at  least  a  substantial  compliance  with  every 
requirement  of  the  statute  upon  the  subject,  and  in  the  absence  of  such  com- 
pliance,  to  avoid  them,  even  when  collaterally  assailed.  Thus,  in  Alabama, 
among  the  other  requirements  of  the  petition  is  that  it  state  the  names  and 
residences  of  the  persons  interested  in  the  estate.  The  failure  to  disclose 
the  names  of  the  heirs  is  fatal  to  the  proceeding:  Whitman  v.  Beese,  59  Ala. 
532;  Johnson  v.  Bay,  67  Ala.  603.  This  rule  was  applied  where  the  petition 
had  been  filed  by  the  personal  representative  of  a  deceased  tenant  in  com- 
mon, as  authorized  by  the  statute,  but  it  failed  to  disclose  who  were  the 
heirs  or  other  successors  in  interest  of  such  decedent:  McCorkle  v.  Bhea,  75 
Ala.  213.  The  omission  to  state  the  place  of  residence  of  interested  parties, 
though  their  names  were  disclosed,  has  also  been  held  fatal  to  the  proceed- 
ing: Ballard  v.  Johns,  80  Ala.  32. 

•  Tine  Parties  to  the  Proceeding  Must  Include  all  persons  having  any  interest 
in  the  property  derived  from  and  under  the  decedent,  and  if  any  of  such 
persons  are  not  made  parties,  whether  infants  or  adults,  their  interests  can- 
not be  affected  by  the  partition:  Whitman  v.  Beese,  59  Ala.  532.  By  prop- 
erty derived  from  and  under  a  decedent  we  mean  such  only  as  was  acquired 
from  him  by  descent,  devise,  or  bequest,  for  if  he,  in  his  lifetime,  conveyed 
the  property,  or  any  part  thereof,  the  part  so  conveyed  constitutes  no  par- 
of  his  estate  in  probate,  and  cannot  be  there  partitioned:  DresJur  v.  Allen- 
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town  Water  Co.,  52  Pa.  St.  225;  91  Am.  Dec.  150.  If  any  of  the  heirs  of 
devisees  has  conveyed  his  share  the  conveyance  most  ho  recognized  and 
protected,  and  the  part  conveyed  set  off  to  his  grantee:  Vt.  Stats.,  ed.  1880, 
sec.  2257;  Estate  of  De  Castro  v.  Barry,  18  Cal.  96;  Wis.  Rev.  Stats.,  sec 
3945;  Howell's  Mich.  Stats.,  sec.  5970.  A  conveyance  made  during  the- 
pendency  of  the  proceedings  does  not  impair  the  effect  of  the  partition: 
Cook  y.  Davenport,  17  Mass.  345.  A  known  vendee  must  he  made  a  party, 
or  the  proceedings  cannot  affect  his  interest:  Butler  v.  Roys,  25  Mich.  53;  12 
Am.  Rep.  218;  Thompson  v.  Stitt,  56  Pa.  St.  156.  It  is  not  necessary,  to- 
entitle  a  person  to  be  made  a  party  to  the  proceeding  for  partition  in  pro- 
bate, that  his  estate  be  one  in  fee.  Hence,  if  he  or  she  has  a  life  estate  by 
reason  of  being  the  surviving  husband  or  wife  of  a  deceased  cotenant,  his  or 
her  interest  as  such  cannot  be  affected,  unless  he  or  she  is  made  a  party  to 
the  proceeding:  Ballard  v.  Johns,  80  Ala.  32;  Barclay  v.  Ken;  110  Pa.  St. 
130. 

To  Wliat  Sttfyct  Matter  Extends. — The  Questions  Which  may  be  Litigated 
and  Determined  are  restricted  by  the  limited  jurisdiction  of  the  court,  and, 
in  some  of  the  states,  by  the  manifest  fear  that  the  jurisdiction  cannot  be 
safely  exercised  in  any  but  the  most  simple  cases.  In  the  first  place,  the 
jurisdiction  of  a  court  of  probate  is  necessarily  confined  to  the  estate  of  a 
decedent,  and  while  it  may  be  authorized  to  determine  who  has  succeeded 
to  such  estate  as  heirs,  devisees,  or  otherwise,  it  has  no  authority  to  con- 
sider or  determine  adverse  claims  to  the  property  made  by  persons  whose 
title  was  not  acquired  from  or  under  the  decedent:  Stetoart  v.  Lohr,  1  Wash. 
341;  22  Am.  St.  Rep.  150;  Will  of  Walker,  136  N.  Y.  28.  This  rule  remains- 
applicable,  though  the  court  having  jurisdiction  over  the  estate  of  the  dece- 
dent is  also  possessed  of  general  common  law  and  equity  jurisdiction,  for, 
while  acting  in  a  probate  proceeding,  it  is  not  exercising,  and  cannot 
exercise,  its  general  jurisdiction  either  as  a  court  of  chancery  or  of  com- 
mon law:  Theller  v.  Such,  57  Cal.  459;  In  re  Allgier,  65  Cal.  228;  Smith  v. 
Westerfield,  88  Cal.  378;  In  re  Haas,  97  Cal.  232.  In  some  of  the  states,  if 
the  decedent  was  a  cotenant  with  others,  the  court  is  given  authority  to  set 
off  his  share  from  that  of  the  living  cotenants:  Vt.  Stats.,  ed.  1880,  sec. 
2259;  Mass.  Stats.  1882,  sec.  60,  p.  1035;  Parson's  Estate,  64  Vt.  193;  and 
in  others  the  court  may  proceed  to  make  complete  partition  between  a 
deceased  and  surviving  cotenants:  Tex.  Stats.  1S79,  sec.  2132;  Brightley's 
Purdon's  Digest,  sec.  152,  p.  538;  Stetoart  v.  Allegheny  Nat.  Bank,  101  Pa. 
St.  342.  Sometimes  the  court  is  authorized  to  act  only  when  the  shares  or 
interests  of  the  parties  are  not  in  dispute,  and  do  not  seem  uncertain:  Me. 
Suts.,  ed.  1883,  sees.  8,  9,  p.  550;  Kelley  v.  Kelley,  41  N.  H.  501;  Cage  v. 
Cage,  29  N.  H.  533;  Mass.  Stats.,  ed.  1882,  sec.  59,  p.  1035.  In  such  cases 
the  jurisdiction  of  the  court  is  not  ousted  or  suspeuded  by  the  mere  claim 
of  one  of  the  parties  that  there  is  a  dispute  or  uncertainty.  "To  deprive 
the  probate  court  of  its  jurisdiction  in  a  matter  of  this  kind  in  any  partic- 
ular case  it  must  be  made  to  appear  that  there  is  a  real  doubt  and  uncer- 
tainty in  relation  to  the  legal  rights  of  the  parties.  The  mere  fact  that  they 
do  not  a^roe  what  those  rights  are,  or  that  they  are  in  controversy  in  respect 
to  them  with  each  other,  is  not  of  itself  sufficient  and  conclusive.  It  must 
first  be  by  some  means  affirmatively  and  satisfactorily  shown  that  there  is 
an  actual  dispute  and  uncertainty  concerning  their  shares  or  proportions, 
which  can  be  definitely  determined  only  by  submitting  some  controverted 
question  of  fact  to  a  jury,  or  some  doubtful  and  contested  question  of  law 
to  a  legal  tribunal  competent  to  decide  it.     If  the  facts  in  reference  to  which. 
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the  alleged  dispute  or  uncertainty  arises  are  all  known  to,  and  expressly 
admitted  by,  the  parties,  and  the  law  applicable  thereto  is  clearly  settled 
and  established,  and  if  these  show  that  the  court  has  jurisdiction,  it  is  the 
duty  of  the  judge  to  proceed  and  cause  the  partition  to  be  made,  although 
one  of  the  parties  should  insist  that  there  is  a  dispute  and  controversy  con- 
cerning their  relative  shares  and  proportions  of  the  estate":  Dearborn  v. 
Preston,  7  Allen,  192;  Ballard  v.  Johns,  80  Ala.  32;  Marsh  v.  French,  159 
Mass.  469;  Blackwell  v.  Blackwell,  86  Tex.  207.  If,  after  the  court  has 
assumed  jurisdiction  and  appointed  commissioners,  there  arises  a  dispute  or 
uncertainty,  the  court  will  proceed  with  the  partition:  Potter  v.  Hazard,  11 
Allen,  187.  The  fact  that  the  decedent  did  not  die  seised  of  the  lands 
sought  to  be  partitioned  sometimes  ousts  the  court  of  its  jurisdiction:  Law 
v.  Patterson,  1  Watts  4;  S.  184;  Oalbraith  v.  Oreen,  13  Serg.  &  R.  93;  Mc- 
Masters  v.  Carothers,  1  Pa.  St.  324.  In  Pennsylvania  a  partition  can  be 
made  only  when  the  course  of  descent  has  not  been  altered  by  the  provisions 
of  the  last  will  and  testament  of  the  decedent.  Hence,  if  he  devises  all  his 
property  to  a  portion  of  his  heirs,  thereby  excluding  others  from  their  inher- 
itance, no  partition  in  probate  can  be  made,  though  such  of  the  heirs  as  are 
not  excluded  from  the  will  hold  the  estate  in  cotenancy  in  equal  moieties: 
Vowinckel  v.  Patterson,  1 14  Pa.  St.  21 .  As  the  proceeding  is  merely  ancil- 
lary to  the  settlement  of  the  estate  of  a  decedent,  it  cannot  involve  any  title 
not  held  by  him  at  the  time  of  his  death:  Dresher  v.  Allentown  Water  Co.,  52 
Pa.  St.  225;  91  Ain.  Dec.  150;  nor  determine  the  title  of  one  of  the  heirs 
who  claims  to  be  the  sole  owner  of  the  property:  Eell's  Estate,  6  Pa.  St.  457. 
■Generally,  questions  of  title,  so  far  as  they  can  arise  in  probate  proceedings, 
are  disposed  of  before  the  commissioners  are  appointed  to  make  the  parti- 
tion by  a  decree  of  distribution  conclusively  fixing  the  share  of  each  heir  or 
devisee  in  the  estate  of  his  ancestor  or  testator:  In  re  Gaii-aud,  36  Cal.  277; 
Freeman  v.  Rahm,  58  Cal.  Ill;  and  the  office  of  the  proceedings  for  parti- 
tion is  merely  to  segregate  the  shares  so  fixed  from  each  other,  and  to  trans- 
form them  from  undivided  interests  to  estates  in  severalty.  The  title  which 
is  within  the  jurisdiction  of  the  court  is  the  legal  title  only,  and  partition 
may  be  made  in  accordance  with  such  title  without  affecting  or  prejudicing 
equitable  rights  or  titles  dependent  thereon,  except  where  sales  are  made  in 
pursuance  of  such  partition  to  bona  fide  purchasers  having  no  notice  of  any 
equitable  right  or  interest  attaching  to  the  legal  estate:  Caperton  v.  Hall,  83 
Ala.  171.  From  the  proposition  hereinbefore  asserted,  that  the  jurisdiction 
of  the  court  is, confined  to  the  estate  of  the  decedent,  it  results,  in  the 
absence  of  express  statutory  provision  to  the  contrary,  that  partition  cannot 
be  made  except  when  he  held  an  estate  in  severalty.  Therefore,  if  he  waa 
merely  a  cotenant  with  others,  there  cannot  be  any  partition  in  probate 
between  him  and  them,  and  such  attempted  partition,  even  though  made 
with  the  acquiescence  or  consent  of  all  the  parties  in  interest,  must  neces- 
sarily be  void,  because  the  court  is  without  jurisdiction  over  the  subject 
matter:  Snyder's  Appeal,  36  Pa.  St.  166;  78  Am.  Dec.  372;  Romig's  Appeal, 
8  Watts,  415;  Dresher  v.  Allentown  Water  Co.,  52  Pa.  St.  225;  91  Am.  Dec. 
150;  Feather  v.  Strohoecker,  3  Pen.  &  W.  505;  24  Am.  Dec.  342;  Eell's  Estate, 
6  Pa.  St.  459;  RicJiardson  v.  Loupe,  80  Cal.  490;  nor  can  any  exception  to 
this  rule  be  maintained  by  showing  that  one  of  the  heirs  of  the  decedent 
was  a  cotenant  with  him  in  his  lifetime,  and,  therefore,  he  and  the  other 
heirs  of  the  decedent  own  the  entire  property  sought  to  be  partitioned.  As 
to  interests  which  he  did  not  acquire  as  heir  or  devisee  of  the  decedent,  he 
is  not  a  party  before  the  court,  and  the  court  has  no  jurisdiction  to  mak» 
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•ny  inquiry  or  determination  respecting,  or  any  disposition  of,  snch  inter- 
«sts:  Buckley  v.  Superior  Court,  102  Cal.  6;  ante,  p.  135. 

The  case  of  Brennan  v.  Hill,  decided  in  183S  by  the  court  of  appeals  of 
South  Carolina,  the  opinion  in  which  is  printed  by  way  of  note  to  Gates  v. 
Irick,  2  Rich.  599,  has  been  cited  as  in  opposition  to  the  views  here  expressed. 
The  language  of  the  statute  in  question  was,  however,  essentially  different 
from  that  usually  employed  in  statutes  authorizing  proceedings  in  partition 
in  connection  with  the  settlement  and  distribution  of  the  estates  of  decedents. 
The  orphans'  court  of  South  Carolina  was  apparently  vested  with  authority 
to  act  independently  of  there  being  any  proceeding  before  it  respecting  the 
administration  of  an  estate.  A  statute,  enacted  in  1824,  purported  to  give 
the  court  "full  power  and  authority  upon  the  application  of  any  person  or 
persons  interested  therein,  to  make  sale  or  division  of  the  real  estate  of  any 
person  or  persons  who  may  have  died  or  shall  hereafter  die  intestate  or  leav- 
ing a  will."  The  purpose  of  this  act  was  apparently  to  have  a  sale  of  lands 
made  in  all  cases  where  they  belonged  to  a  decedent  and  could  not  be  divided, 
and  therefore  the  appellate  court  in  the  case  cited  sustained  a  sale  of  the  inter- 
est of  a  decedent  consisting  of  a  moiety  only  of  the  property.  In  other  words, 
the  orphans'  court  was  given  general  authority  to  sell  any  property  in  which 
a  decedent  had  an  interest,  upon  the  application  of  any  person  interested 
therein,  and  this  jurisdiction  was  not  a  part  of  its  special  jurisdiction  to 
administer  upon  and  settle  the  estates  of  decedents. 

If  the  statute  under  which  the  proceedings  are  conducted  authorizes  the 
commissioners  to  segregate  the  interest  of  a  deceased  tenant  in  common,  and 
to  then  make  partition  thereof,  and  they,  at  the  suggestion  or  with  the  consent 
of  the  other  cotenants,  undertake  to  partition  the  whole  property,  and  the 
court,  upon  the  report  of  their  proceedings,  undertakes  to  confirm  them,  such 
confirmation  is  absolutely  void,  because  it  cannot,  even  by  their  consent,  exer- 
cise jurisdiction  over  the  estates  or  interests  of  the  cotenants  of  the  decedent: 
Parsons'  Estate,  64  Vt.  193.  In  some  of  the  states  the  authority  of  the  court 
is  limited  to  lands  within  the  county  in  which  it  is  held,  and  where  such  is 
the  law  any  attempted  partition  of  lands  outside  of  that  county  is  absolutely 
void:  Turnipseed  v.  Fitzpatrick,  75  Ala.  297. 

The  granting  to  courts  of  probate  of  authority  to  partition  the  lands  of 
decedents  is  not  of  itself  a  withdrawal  of  such  authority  from  courts  of  chan- 
cery proceeding  in  suits  brought  by  a  tenant  in  common  of  such  property. 
The  jurisdiction  of  the  two  courts  is  concurrent.  If,  however,  the  court  of 
probate  first  begins  to  exercise  jurisdiction  upon  the  subject,  its  authority 
becomes  exclusive,  and  courts  of  chancery  will  not  take  action  unless  some 
•pecial  cause  for  the  exercise  of  chancery  jurisdiction  has  arisen,  as  where  it 
appears,  that,  unless  equity  interferes,  complete  justice  cannot  be  done: 
Wilkinson  v.  Stuart,  74  Ala.  198. 

Jurisdiction  Over  the  Persona  Whose  Interests  are  Sought  to  be  Affected  by  the 
proceeding  is  here,  as  elsewhere,  indispensable  to  the  validity  of  the  partition. 
This  jurisdiction  is  not  established  by  the  original  proceeding,  wherein  the 
grant  was  made  of  letters  testamentary  or  of  administration,  nor  yet  by  the 
proceeding  for  the  distribution  of  the  estate  in  undivided  moieties.  It  must 
be  brought  into  being  by  some  kind  of  notice  to  the  parties  interested, 
designed  to  advise  them  of  the  fact  that  the  interests  wh'ch  exist  in  common 
and  undivided  are  about  to  be  segregated  into  estates  in  severalty.  The  con- 
tent* of  the  notice  and  the  modes  of  its  service  may  be  as  prescribed  by  stat- 
ute, or  the  court  may  be  vested  with  a  discretion  to  designate  the  form  of 
the  notice  and  the  mode  of  its  service.  But  notice  as  prescribed  by  statute 
am.  St.  Rtr.,  Vol.  XLI  -10 
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or  the  order  of  the  court  is  essential,  and  if  any  person  has  been  proceeded 
against  in  the  absence  of  snch  notice,  the  proceeding  is,  as  against  him,  a 
mere  nullity:  Bresee  v.  Stile*,  22  Wis.  120;  Buth  v.  Oberbrunner,  40  Wis.  238, 
269;  Bkhardt  v.  Bote,  68  Pa.  St.  248;  Smith  v.  Bice,  11  Mass.  607;  Brown  v. 
Seeggell,  22  N.  H.  648;  Wood  v.  Myrick,  16  Minn.  494;  Procter  v.  Newhall, 
17  Mass.  81.  The  statutes  of  Minnesota  and  California  declare  that,  "  before 
oommissioners  are  appointed,  or  partition  ordered  by  the  court,  notice  thereof 
must  be  given  to  all  persons  interested  who  reside  in  this  state,  or  to  their 
guardians,  and  to  their  agents,  attorneys,  or  guardians,  if  any  in  this  state,  of 
such  as  reside  out  of  the  state,  either  personally  or  by  public  notice,  as  the 
court  may  direct":  CaL  Code  Civ.  Proa,  sec.  1676;  Minn.  Comp.  Stats.,  ed. 
1878,  sec.  8,  p.  597.  See,  also,  Mass.  Gen.  Stats.,  ed.  1882,  sec.  51,  p.  1034; 
Wis.  Rev.  Stats.,  sec.  3944.  In  Pennsylvania  notice  to  all  persons  named 
in  the  record  is  presumed:  Bicliards  v.  Bote,  68  Pa.  St.  248;  Vensd's  Appeal, 
77  Pa.  St.  71. 

Commissioners. — Jurisdiction  having  been  acquired  over  the  parties  inter- 
ested, the  court  may  proceed  to  appoint  persons  to  make  the  partition.  The 
number  to  be  appointed  differs  in  the  different  states.  When  appointed  they 
are  generally  known  as  commissioners:  CaL  Code  Civ.  Proa,  sea  1675;  How- 
ell's Mich.  Stats.,  sees.  5967,  5968;  Md.  Stats.,  ed.  t$S3,  sec.  10,  p.  550* 
Code  of  Md.,  ed.  1878,  sees.  32-70,  pp.  407-415;  Mass.  Stats.,  ed.  1882,  sea 
49,  p.  1034;  Tex.  Stats.  1879,  sec.  2109;  Vt.  Stats.  1880,  sec.  2352;  Ala. 
Code  1876,  sees.  2496-2503;  Wis.  Stats.,  sec.  3942;  but  are  sometimes 
styled  distributors  (Conn.  Stats.,  ed.  1875,  sees.  16,  17,  p.  371),  appraisers, 
or  partitioned:  Ga.  Code,  sec.  2585.  When  the  estate  of  the  decedent  con- 
sists of  real  property  situate  in  different  parts  of  the  state,  one  set  of  com- 
missioners may  generally  be  appointed  for  each  county.  Where  the  estate 
consists  solely  of  money,  no  distributors  need  be  appointed:  Davenport  v. 
Bichards,  16  Conn.  317.  In  some  of  the  states  they  may  be  appointed  by  t he- 
testator  in  his  will:  Strong  v.  Strong,  8  Conn.  408.  Otherwise  the  power  to 
appoint  is  vested  exclusively  in  the  court  having  jurisdiction  to  settle  the 
estate  of  the  decedent:  Clement  v.  Brainard,  46  Conn.  179. 

Qualification  of  Commissioners. — In  most  of  the  states  the  appointment  of 
the  commissioners  is  preceded  by  a  decree  of  distribution,  wherein  the  prop- 
erty to  be  divided  among  the  heirs  and  devisees  is  described,  and  the  respect- 
ive  shares  or  moieties  of  each  is  designated.  This  corresponds  to  the 
interlocutory  judgment  or  decree  of  partition  in  other  cases.  A  certified 
copy  of  this  decree,  and  of  the  order  appointing  the  commissioners,  is  issued 
by  the  clerk  of  the  court  as  their  warrant,  and  they  are  required  to  take  and 
have  indorsed  on  such  warrant  their  oath  that  they  will  faithfully  discharge 
the  duties  of  their  office:  CaL  Code  Civ.  Proa,  sec.  1675.  Upon  taking  and 
indorsing  such  oath  they  are  qualified,  and  may  enter  upon  the  discharge  of 
their  duties. 

Notice  by  the  Commissioners.  — Before  the  commissioners  make  the  partition* 
"notice  must  be  given  to  all  per  sonsin  teres  ted  in  the  partition,  their  guard- 
ians, agents,  or  attorneys,  by  the  commissioners,  of  the  time  and  place  when 
and  where  they  shall  proceed  to  make  partition":  Cal.  Code  Civ.  Proa,  sea 
16S3;  Bagan's  Estate,  7  Watts,  438.  We  know  of  no  decision  determining 
the  effect  of  an  omission  of  this  notice.  It  occurs  to  us,  however,  that  this 
notice  is  not  jurisdictional,  because  the  parties  in  interest  have  already  been 
brought  into  court  by  the  notice  required  to  be  given  when  the  application 
is  made  for  the  appointment  of  the  commissioners.  The  failure  to  give  this 
notice  is  unquestionably  a  very  grave  irregularity,  justifying,  or  c  veu  requir- 
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ing,  that  confirmation  of  the  partition  he  refused,  and  that  the  commissioner* 
be  directed  to  begin  de  novo,  by  giving  the  proper  notices. 

While  the  statute  requires  notice  to  be  given  to  "all  persons  interested," 
we  think  these  words  are  here  used,  and  must  be  understood,  in  a  qualified 
sense.  The  decree  of  distribution  is  the  warrant  of  the  commissioners  and 
the  order  of  their  appointment.  This  decree  is  their  sole  guide.  They  have 
no  authority  to  set  off  property  to  any  person  not  named  in  such  decree,  nor 
in  proportions  variant  from  the  shares  or  moieties  there  described.  The  per- 
sons named  in  the  decree  ought,  therefore,  to  be  deemed  "  all  the  persons 
interested  in  the  partition,"  and  a  notice  to  them  sufficient  to  sustain  the 
subsequent  proceedings  of  the  commissioners.  By  establishing  this  rule  the 
commissioners  know,  from  consulting  their  warrant,  to  whom  notice  must  be 
given,  and  persons  called  to  examine  the  title  may  readily  ascertain  whether 
all  the  persons  have  received  notice  who  are  entitled  thereto.  By  constru- 
ing the  words  "all  persons  interested  in  the  partition"  in  their  literal  sense 
the  commissioners  are  required  to  assume  the  judicial  function  of  ascertain- 
ing who  are  persons  interested,  a  function  which  we  think  belongs  exclu- 
sively to  the  court.  If  the  commissioners  must  make  this  investigation,  the 
means  at  their  command  are  so  inadequate  that  the  conclusions  reached  by 
them  must  often  be  tainted  with  some  error  of  law  or  fact,  and  their  pro- 
ceedings rendered  nugatory  from  failure  to  give  notice  to  parties  who  do  not 
appear  by  the  record  to  have  any  interest  in  the  transaction.  Whether  the 
commissioners  may  rely  upon  the  decree  for  information  with  respect  to  par- 
ties entitled  to  notice  or  not,  it  seems  to  be  certain  that  they  need  not  give 
notice  to  persons  not  in  possession,  and  whose  claim  of  title  does  not  appear 
from  the  county  records:  Merldein  v.  Trapnell,  34  Pa.  St.  46;  75  Am.  Dec. 
634. 

The  Duties  and  Powers  of  the  Commissioners  are  probably  coextensive  with 
those  of  commissioners  in  an  ordinary  suit  for  partition.  They  "  may  take 
testimony,  order  surveys,  and  take  such  other  steps  as  may  be  necessary  to 
enable  them  to  form  a  judgment  upon  the  matters  before  them":  Cal.  Code 
Civ.  Proc,  sec.  1683.  We  find  no  decision  or  statute  directly  adopting  for 
the  guidance  of  the  commissioners,  or  of  the  court,  the  principles  regulating 
partition  in  other  proceedings,  yet  we  apprehend  that  these  principles  are 
necessarily  involved  in  the  grant  of  power  to  make  partition.  The  partition 
authorized  is  evidently  one  conducted  according  to  the  equitable  rules  long 
recognized  in  like  proceedings  in  other  courts.  Thus,  some  of  the  heirs  may 
have  conveyed  portions  of  the  common  property,  or  enhanced  their  value  by 
permanent  and  costly  improvements.  If  partition  were  enforced  in  law  or 
in  equity  it  would  be  the  duty  of  the  commissioners  and  of  the  court,  as 
far  as  might  be  done  without  prejudice  to  the  interests  of  the  other  heirs,  to 
set  apart  to  the  heir  thus  conveying  or  improving  some  part  of  the  common 
property,  the  part  so  conveyed  or  improved.  We  think  the  same  duty 
arises  under  like  circumstances  when  the  partition  is  merely  ancillary  to 
the  settlement  and  distribution  of  the  estate  of  a  deceased  person.  To  hold 
otherwise  would  be  to  make  the  proceeding  grossly  inequitable,  and  render 
the  rights  of  the  parties  dependent  upon  the  court  which  happened  to  first 
acquire  jurisdiction,  rather  than  upon  the  established  principles  of  jurispru- 
dence. In  making  partition  it  is  often  necessary  to  preserve  equality  in 
value  to  afford  some  convenient  mode  of  ingress  and  egress  to  and  from 
some  of  the  allotments  over  the  others.  The  power  to  charge  one  of  the 
allotments  with  this  burden  in  favor  of  another  exists  when  ths  parti- 
tion is  made  in  the  distribution  of  the  estates  of  a  decedent      "The  author- 
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fty  to  give  such  rights  and  privileges  is  believed  to  have  been  long  and 
generally  exercised  by  courts  of  probate  in  this  state;  and  we  think  the 
authority  is  necessarily  implied  in  the  grant  of  jurisdiction  to  make  parti- 
tion and  division  of  estates;  because,  in  numerous  cases,  a  judicious  and 
convenient  partition  could  not  be  made  without  it.  In  other  jurisdictions 
the  power  to  create  such  rights  and  privileges,  on  partition,  by  legal  pro- 
ceedings,  has  often  been  recognized.  We  are,  therefore,  of  opinion  that 
the  probate  court,  upon  division  of  deceased  person's  estate,  may,  in  a  case 
where  necessity  or  convenience  requires  it,  give  one  share  a  right  of  way 
over  land  assigned  to  the  other  shares":  ChtsvotU  v.  Chapman,  38  N.  H.  17; 
75  Am.  Dec.  158.  Where  the  aid  of  chancery  was  sought  on  the  allegation 
that  one  of  the  heirs  of  a  decedent,  being  insolvent  and  deeply  indebted  to 
the  estate,  had  conveyed  his  share,  by  which  means  his  debt  to  the  estate 
would  be  lost  unless  there  was  some  interference  by  a  court  of  equity,  the 
court  held  that  the  remedy  in  probate  was  ample  because  that  court  could 
distribute  to  the  heir  as  his  share  of  the  estate  his  own  debt  thereto:  Bailey 
v.  Strong,  8  Conn.  278.  Questions  ot  advancements  may  be  presented  to  the 
court  and  taken  into  consideration,  and,  when  ascertained  and  established* 
must  be  taken  into  account  in  making  a  final  partition  of  the  property  of  the 
estate:  Cal.  Code  Civ.  Proc,  sec.  1686;  Ga.  Code,  sees.  2579-2583;  Sim*  v. 
Sims,  39  Ga.  108;  99  Am.  Dec.  450;  Howell's  Mich.  Stats.,  sec.  5978;  Conn- 
Stats.,  ed.  1875,  sec.  6,  p.  372;  Wis.  Rev.  Stats.,  sec.  3958.  All  the  com- 
missioners must  act,  but  a  majority  may  decide  and  report:  Odiome  v.  Seavey, 
4  N.  H.  53. 

The  commissioners  are  not  required  to  make  a  division  of  the  property 
into  equal  shares  when  it  cannot  be  divided  without  prejudice  to  the  owners, 
or  when,  though  susceptible  of  some  division,  it  cannot  be  conveniently 
divided  into  as  many  parts  as  there  are  shares  without  making  such  parts 
of  unequal  value.  In  the  latter  case  the  commissioners  are  sometimes 
authorized  to  divide  the  estate  into  unequal  parts,  and  to  appraise  each  part, 
and  "award  that  one  or  more  purparts  or  shares  shall  be  subject  to  the  pay- 
ment of  such  sum  or  sums  as  shall  be  necessary  to  equalize  the  value  of  the 
said  purparts,  according  to  the  said  appraisement  thereof,  which  sum  or 
sums  shall  be  paid,  or  secured  to  be  paid,  by  the  several  persons  accepting 
purparts":  Brightley's  Purdon's  Digest,  sec.  163.  p.  541;  Cal.  Code  Civ.  Proc. 
1681.  If  the  real  estate  cannot  be  divided  "without  prejudice  or  incon- 
venience to  the  owners,  the  court  may  assign  the  whole  to  one  or  more  of 
the  parties  entitled  to  share  therein  who  will  accept  it."  This  action  of  the 
court  must,  however,  be  based  on  the  report  of  the  commissioners  showing 
that  the  estate  cannot  be  divided,  and  appraising  its  value.  The  person  who 
accepts  it  must  pay  the  amount  of  the  appraisement:  Cal.  Code  Civ.  Proc, 
sec.  1680;  Me.  Rev.  Stats.,  ed.  1883,  sec.  12,  p.  550;  Bobbins  v.  Gleason, 
47  Me.  271;  Tex.  Stats.,  ed.  1879,  sec.  2115;  Wis.  Stats.,  sees.  3949,  3951; 
Howell's  Mich.  Stats.,  sees.  5972,  5973;  Mass.  Stats.,  ed.  1882,  sees.  56,  57, 
p.  1035.  When  two  or  more  persons  elect  to  take  the  same  parcel  of  land 
when  it  is  assigned  in  several  unequal  parts,  or  to  take  the  whole  when  the 
property  is  found  to  be  indivisible,  the  elder  heirs  are  given  a  preference 
over  the  younger,  and  males  over  females:  See  last  citation,  and  Conn. 
Stats.,  ed.  1875.  sec.  6,  p.  372;  Vt.  Stats.,  ed.  18S0,  sees.  2261,  2262.  In 
Pennsylvania  any  one  or  more  of  the  heirs  may,  in  writing,  offer  a  sum  in 
excess  of  the  appraised  value  as  fixed  by' the  commissioners,  and  the  one 
offering  the  highest  price  above  such  valuation  is  entitled  to  have  the  property 
allotted  to  him:  Brightley's  Purdon's  Digest,  sec.  169,  p.  542.     This  prefer- 
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ence  given  to  the  eldest  heir  seems  on  his  dying  or  conveying  to  vest  in  his 
heir  or  alienee:  llarsha  v.  Brenneman,  6  Serg.  8c  R.  2;  Ragaris  Estate,  7 
Watts,  438.  A  guardian  may  accept  an  allotment  for  his  ward,  and  give  a 
recognizance  binding  on  the  ward  for  the  amount  awarded  to  make  the  parti- 
tion equal:  QclbacK*  Appeal,  8  Serg.  &  It.  205.  The  right  of  an  heir  to  ac- 
cept an  allotment  is  waived  by  his  not  appearing  and  making  his  election 
known  on  the  day  fixed  by  the  court  for  the  heirs  to  refuse  or  accept  the 
allotments:    Wentz's  Appeal,  7  Pa.  St.  151. 

A  Sale  may  be  Ordered  of  the  whole  or  any  part  of  the  estate  when  it  ap- 
pears from  the  report  of  the  commissioners  that  the  land  "cannot  be  other- 
wise fairly  divided,"  or  when,  after  due  notice,  the  heirs  refuse  to  take  the 
property  at  the  valuation  fixed  by  the  commissioners:  Cal.  Code  Civ.  Proc, 
sec.  1682;  Brightley's  Purdon's  Digest,  sec.  185,  p.  545;  Tex.  Stats.,  ed.  1879, 
sec.  2120.  The  sale  may  be  made  by  the  executor  or  administrator,  or  by  a 
commissioner  appointed  for  that  purpose:  Brightley's  Purdon's  Digest,  sec. 
186,  p.  546;  neither  of  whom  has  any  authority  to  alter  the  terms  of  the 
sale  as  fixed  by  law  or  the  order  of  court:  Eshelman  v.  Witmer,  2  Watts,  263; 
Vandever  v.  Baker,  13  Pa.  St.  126. 

The  Commissioners  Must  Report  Their  Proceeding*  to  the  court  by  which  they 
were  appointed:  Cal.  Code  Civ.  Proc,  sec.  1684;  Ga.  Code,  2586.  When  they 
find  in  favor  of  a  partition  by  sale  they  must  report  that  fact  to  the  court, 
and  must  generally  set  forth  the  facts  from  which  their  conclusion  has  been 
drawn,  in  order  that  the  court  may  judge  of  its  correctness  and  determine 
whether  to  assent  thereto.  If,  on  the  other  hand,  they  make  an  actual 
division  of  the  property,  their  report  ought  to  describe,  with  as  much  par- 
ticularity as  in  other  partition  proceedings,  the  allotments  made  to  the 
respective  parties  among  whom  they  were  directed  to  make  partition. 

Vacating  or  Confirming. — When  the  commissioners  have  made  their  report 
it  is  next  brought  before  the  court  for  final  action.  It  may,  for  any  proper 
reason,  be  set  aside  and  the  partition  recommitted  to  the  same  or  other 
commissioners.  The  grounds  for  moving  to  set  aside  the  report  necessarily 
resolve  themselves  into  two  classes,  viz.,  for  irregularities  in  the  proceedings, 
or  because  the  partition  or  other  action  of  the  commissioners  is  unequal  or 
unjust.  Thus,  the  partition  may  be  set  aside  because  the  commissioners 
were  not  sworn  as  required  by  the  law:  Ela  v.  McConihe,  35  N.  H.  279;  and, 
doubtless,  because  of  any  other  substantial  departure  from  the  requirements 
of  the  statute.  The  court  will  rarely  interfere  with  the  action  of  the 
commissioners  where  there  is  no  accusation  of  intentional  misconduct,  be- 
cause it  prefers  to  rely  on  their  judgment  as  practical  men  who  have  been 
■elected  on  account  of  their  ability  and  experience,  and  who  have,  upon  per- 
sonal inspection,  made  themselves  acquainted  with  the  property  in  question. 
Nevertheless,  the  court  will  refuse  to  confirm  their  action  whenever  satisfied 
of  its  unjustness  or  partiality:  Webster  v.  Merriam,  9  Conn.  225;  Young  v. 
Bickel,  1  Serg.  8c  R.  467.  "Where  an  estate  is  manifestly  and  greatly  un- 
dervalued, I  have  no  doubt  but  it  is  the  duty  of  the  court  to  set  aside  the 
inquest.  But  it  ought  to  be  a  clear  case.  The  jury  are  intrusted  by  law 
with  the  valuation,  and  they  act  upon  oath.  Besides,  it  is  generally  to  be 
supposed  that  they  are  better  judges  of  this  matter  than  the  court.  Great 
regard  should,  therefore,  be  paid  to  their  opinion":  Rex  v.  Rex,  3  Serg.  4 
R  635.  "  An  inquest  may  be  set  aside  where  the  jury  has  made  a  plain 
mistake  of  fact  or  law,  or  where  fraudulent  acts  have  been  practiced  by  an 
interested  party  to  procure  such  a  report  as  he  desires.  A  valuation  of  land 
at  a  grossly  inadequate  price  may  be  evidence  of  mistake  or  fraud  ":  Kreider't 
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Estate,  18  Pa.  St.  374.  "The  orphans*  courts  proceed  on  chancery  prin- 
ciples; and  if  it  appears  that  the  inqnest  acted  on  erroneous  principles,  or  if 
it  appeared  that  there  was  a  great  inequality  in  the  division  or  valuation, 
•their  powers  are  sufficiently  extensive  to  afford  relief  ":  Rex  v.  Rex,  3  Serg. 
&  R.  538.  If,  for  auy  cause,  the  proceedings  are  vacated  and  there  has  been 
•any  charge  of  misconduct  on  the  part  of  the  commissioners  the  general  prac- 
tice is  to  appoint  new  commissioners  instead  of  recommitting  the  partition 
to  those  first  appointed:  Pickering  v.  Pickering,  20  N.  H.  541.  If  no  suf- 
ficient cause  is  shown  for  setting  aside  the  repor  tthe  court  makes  an  order 
confirming  or  approving  it,  and  thereupon  the  partition  becomes  final,  and 
the  parties  are  invested  with  title  in  severalty  to  their  respective  allotments- 

The  Effect  of  the  Partition. — When  laud  has  been  awarded  to  one  of  the 
heirs  on  payment  of  a  sum  of  money  the  payment  must  be  made,  or  secured, 
in  the  manner  designated  by  statute,  before  the  title  vests  in  such  heir: 
Thayer  v.  Thayer,  7  Pick.  209;  Jenks  v.  Howland,  3  Gray,  536;  Bavinyton  v. 
Clarke,  2  Pen.  &  W.  115;  21  Am.  Dec.  432;  Smith  v.  Scudder,  11  Serg.  &  R. 
325;  Bellas  v.  Evans,  3  Pen.  &  W.  479.  In  Pennsylvania  the  security  must 
be  "  by  recognizance,  or  otherwise,  to  the  satisfaction  of  the  court."  When 
aecurity  by  recognizance  is  taken,  it  operates  as  alien  on  the  lands:  Kean  v. 
Franklin,  5  Serg.  &  R  147;  Share  v.  Anderson,  7  Serg.  &  R.  43;  10  Am. 
Dec.  421;  Cubhage  v.  Nesmith,  3  Watts,  314;  Riddle 's  Appeal,  37  Pa.  St.  177- 
"The  persons  to  whom,  or  for  whose  use,  payment  or  satisfaction  shall  be 
so  made,  in  any  of  the  cases  aforesaid,  for  their  respective  parts  or  shares  of 
such  real  estate,  shall  be  forever  barred  of  all  right  or  title  to  the  same": 
Brightley's  Purdon's  Digest,  sec.  162,  p.  541;  Merklein  v.  Trapnell,  34  Pa. 
St.  42;  75  Am.  Dec.  634. 

Proceedings  for  partition  in  connection  with  the  settlement  of  the  estates 
of  deceased  persons  must,  upon  principle,  be  regarded  as  binding  and  con- 
clusive to  the  same  extent  as  other  legal  proceedings.  When  the  court  has 
jurisdiction  of  the  subject  matter,  and  of  the  persons  of  its  owners,  its  final 
judgment  operates  to  vest  the  title  to  the  several  allotments  in  the  persons  to 
whom  they  are  respectively  allotted.  "There  is  no  reason  why  a  decree  of 
partition  in  the  probate  court  should  be  any  less  conclusive  upon  the  parties 
than  a  judgment  in  a  real  action.  To  permit  one  claiming  under  a  party  to 
flitch  partition  to  again  litigate  the  title  would  manifestly  violate  the  maxim 
which  declares  that  public  interest  requires  an  end  to  litigation":  Carpenter 
v.  Qreen,  11  Allen,  28;  Mass.  Stats.,  ed.  1882,  sec.  63,  p.  1036;  Howell's  Mich. 
Stats.,  sec.  5980.  All  the  incidents  and  appurtenances  of  each  allotment 
vest  in  the  person  to  whom  it  is  assigned.  "Uuless  there  be  some  reserva- 
tion or  order  made  by  the  committee,  the  buildings,  fences,  trees,  stone, 
manure,  etc.,  that  are  upon  one  part  go  to  him  to  whom  the  part  is  assigned  ": 
Plumer  v.  Plumert  30  N.  H.  570;  and  his  title  is  paramount  to  any  convey- 
ance made  by  any  of  his  coheirs:  Sleets  Appeal,  86  Pa.  St.  222;  Holcomb  v. 
Sherwood,  29  Conn.  418.  The  partition  is  binding  on  minors,  and  cannot  be 
disaffirmed  by  them  on  attaining  their  majority:  Gelbach's  Appeal,  8  Serg. 
&  R.  205.  It  may  be  impeached  for  fraud.  Thus,  in  Mitchell  v.  Kintzer,  5 
Pa.  St.  216,  47  Am.  Dec.  408,  in  determining  that  evidence  ought  to  have 
been  received  to  impeach  a  partition  for  fraud,  said:  "  The  evidence  so  offered 
by  the  defendants  was  rejected  by  the  court  below,  and  the  learned  counsel 
for  Kintzer  contended  here  that  the  court  below  were  right,  because  the 
proceedings  and  decree  of  the  orphans'  court  could  not  be  impeached  by 
parol,  or  for  any  cause,  but  imputed  absolute  verity,  and  vested  the  title  in 
James  Mitchell  and  his  heirs,  irrespective  of  and  beyond  all  the  circuui- 
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stances  which  might  have  attended  the  transaction.  But,  in  the  eye  of  the 
law,  fraud  spoils  every  thing  it  touches.  The  broad  seal  of  the  common- 
wealth is  crumbled  into  dust  as  against  the  interest  intended  to  be  defrauded. 
Every  transaction  between  individuals  in  which  it  mingles  is  corrupted  by 
its  contagion.  Why,  then,  should  it  find  shelter  in  the  decrees  of  courts? 
There  is  the  last  place  on  earth  where  it  ought  to  find  refuge.  But  it  is  not 
protected  by  record,  judgment,  or  decree;  whenever  and  wherever  it  is 
detected  its  disguises  fall  from  around  it,  and  the  lurking  spirit  of  mischief, 
as  if  touched  by  the  spear  of  Ithuriel,  stands  exposed  to  the  rebuke  and  con- 
demnation of  the  law." 

If,  as  we  have  hereinbefore  stated  the  rule  to  be,  the  probate  court  consid- 
ers the  legal  title  only,  a  decree  of  partition  cannot  affect  equitable  rights  or 
interests,  nor  defeat  their  subsequent  assertion  against  parties  whose  legal 
titles  were  subject  thereto  before  the  partition  was  made:  Caperton  v.  Hall, 
83  Ala.  171.  There  may,  perhaps,  be  cases  in  which,  though  the  proceedings 
for  partition  were  in  themselves  absolutely  void,  the  title  of  parties  taking 
and  holding  possession  thereunder  cannot  be  assailed  because  great  lapse  of 
time  or  other  circumstances  may  indicate  that  all  the  parties  in  interest 
•ither  agreed  upon,  or  acquiesced  in,  the  partition  made  for  them.  Such 
partition  may,  therefore,  be  treated  as  of  equal  dignity  and  force  with  a 
partition  by  parol,  which,  it  is  well  known,  will  not  be  disturbed  if  the  par- 
ties have  taken  and  long  held  possession  pursuant  thereto:  Obenniller  v. 
Wylie,  36  Fed.  Rep.  641;  Freeman  on  Cotenancy  and  Partition,  sees.  396- 
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Corporations,  Defects  in  Organization  of.— The  formation  of  a  corpora- 
tion cannot  be  accomplished  except  by  a  substantial  compliance  with 
the  statute. 

Corporations. — Thi  Failure  to  File  Articles  of  Incorporation  in  the 
Office  of  the  Coontt  Clerk  of  the  County  which  is  designated 
in  such  articles  as  being  the  place  where  the  principal  business  is  to 
be  transacted,  though  such  articles  are  filed  in  the  office  of  the  county 
clerk  of  another  county,  and  a  certificate  is  issued  by  the  secretary  of 
state  in  due  form  of  law,  stating  that  such  articles  had  been  filed  in  the 
proper  county,  is  fatal  to  the  existence  of  a  corporation  de  jure. 

Corporation  Di  Facto,  Existence  of,  When  may  be  Put  in  Issue. — 
Under  a  statute  declariug  that  if  a  corporation  does  not  organize  within 
one  year  from  the  date  of  its  incorporation  its  corporate  power  shall 
cease,  but  that  the  due  incorporation  of  any  company  claiming  in  good 
faith  to  be  a  corporation  and  doing  business  as  such,  and  its  right  to 
exercise  corporate  powers,  shall  not  be  inquired  into  collaterally  in  a 
private  action  to  which  such  corporation  de  facto  may  be  a  party,  but 
such  inquiry  may  be  had  at  the  suit  of  the  state  on  the  information  of 
the  attorney  general,  the  mere  filing  of  a  complaint  in  which  the  company 
is  averred  to  be  a  corporation  does  not  estop  all  the  world,  except  the 
state,  from  denying  the  existence  of  such  a  corporation.  The  averment 
of  the  existence  of  a  de  facto  corporation  is  as  issuable  as  an  averment  of 
the  existence  of  a  corporation  de  jure.     Where  there  is  no  corporation 
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dejure  there  cannot  be  a  corporation  de  facto,  nnless  the  alleged  cor- 
poration has  at  least  attempted  to  do  some  corporate  act  or  to  exercise 
torn*  corporate  power. 

Corporations. — An  Action  for  Damages  for  Preventing  the  Forma- 
tion of  A  Corporation,  if  it  can  be  maintained  at  all,  can  be  sustained 
only  by  some  natural  person  injured  thereby,  and  not  by  or  in  the  nam* 
of  the  corporation  which  was  prevented  from  being  incorporated. 

Damages. — Prospective  Profits  are  not  allowed  as  damages  for  a  tort  or 
for  the  breach  of  a  contract,  unless  they  are  the  clear,  proximate,  and 
natural  results  of  the  wrong,  and  are  confined  to  the  principal  thing 
complained  of  and  to  its  naturally  attendant  circumstances. 

Damages. — For  the  Failure  of  a  Person  to  Act  as  a  Director  of  a 
Corporation  or  to  assist  in  its  organization,  the  damages  recoverable 
against  him  cannot  include  loss  sustained  by  reason  of  the  principal 
incorporators  being  in  indigent  circumstances  and  unable  to  raise 
moneys  to  continue  the  business,  and  their  consequent  loss  of  profits 
which  they  might  have  realized  had  such  business  been  continued. 

T.  M.  Osmont,  Proctor  and  Mahoney,  Warren  and  Taylor* 
George  A.  Proctor,  and  D.  I.  Mahoney,  for  the  appellants. 

Maxwell  and  McEnerney,  Gillie  and  Tapscott,  L.  F.  Coburnr 
J.  F.  Farraher,  J.  F.  Lodge,  Brown  and  Farraher,  and  Whit- 
toorth  and  Shurtleff,  for  the  respondent. 

•T  McFarland,  J.  This  action  was  brought  by  the  plain- 
tiffs against  Alva  Jacob  Deetz,  George  Lewis  Deetz,  Susan- 
nah D.  Hathaway,  Mary  Polly  Metcalf,  Mary  Elizabeth  Deetz, 
and  Henry  John  Deetz,  who  are  called  in  the  papers  the 
Deetz  family,  upon  a  note  and  mortgage  made  by  them  on 
April  15,  1891,  for  $22,000,  to  M.  A.  Harding,  and  assigned 
by  the  latter  to  the  Bank  of  California,  and  by  said  bank  to 
the  plaintiffs  herein.  The  mortgage  was  upon  certain  timber 
lands,  with  a  sawmill  thereon,  owned  by  said  Deetz  family. 
The  Deetz  family,  in  their  answer,  set  up  certain  defenses, 
and,  upon  certain  88  allegations  made  therein,  the  court 
ordered  that  the  said  M.  A.  Harding,  and  an  alleged  corpora- 
tion called  the  Deetz  Mill  and  Lumber  Company,  be  made 
parties  to  the  action.  Thereupon,  the  said  Deetz  Mill  and 
Lumber  Company  filed  a  cross-complaint,  to  which  answers 
were  made  by  the  plaintiffs  and  also  by  said  M.  A.  Harding. 
The  court  first  heard  the  issues  made  by  the  cross-complaint 
and  answers  thereto.  It  then  considered  the  defenses  set  up 
by  the  Deetz  family  in  their  answer,  and  gave  judgment  in 
their  favor  that  the  plaintiff  take  nothing  by  this  action. 
The  principal  contest  here  is  made  upon  the  cross-com- 
plaint of  the  said  Deetz  Mill  and  Lumber  Company,  and  upon 
the  findings  made  by  the  court  upon  the  issues  made  by  said 
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cross-complaint  and  the  said  answers  thereto.  The  court 
found  that  said  Harding  had  done  certain  acts  which  caused 
damage  to  the  said  mill  and  lumber  company  to  the  extent 
of  $20,000;  gave  judgment  for  said  amount  in  favor  of  said 
cross-complainant  and  against  said  Harding  for  said  amount 
of  $20,000,  and  ordered  that  said  damages  should  be,  sub- 
stantially, applied  to  and  deducted  from  the  amount  of  said 
mortgage.  The  court  found  that  the  acts  of  said  Harding, 
upon  which  is  based  said  damages,  were  known  to  the  plain- 
tiffs at  the  time  they  acquired  said  note  and  mortgage;  and, 
therefore,  the  case  was  treated  practically  as  if  the  suit  had 
been  brought  by  said  Harding  himself.  The  plaintiffs  and 
said  Harding  appeal  from  the  judgment  upon  the  judgment- 
roll,  which  includes  findings.  The  findings  follow  in  the 
main  the  averments  of  the  cross-complaint;  and  appellants 
contend  that  their  demurrer  to  the  cross-complaint  should 
have  been  sustained,  and  that  the  findings  are  not  sufficient 
to  warrant  the  judgment.  The  facts  alleged  and  found  are 
numerous  and  complicated,  and  it  would  be  impossible  to 
state  them  all  here  without  exceeding  all  reasonable  length. 
We  will  confine  ourselves  to  those  which  are  absolutely  neces- 
sary to  an  understanding  of  the  case. 

The  note  and  mortgage  sued  on  were  given  in  lieu  of  59  and 
to  take  up  two  other  notes  of  the  Deetz  family,  one  given  to 
F.  N.  Handy  for  $10,000,  and  another  to  said  M.  A.  Harding 
for  $7,785,  which  were  secured  by  mortgages  on  the  land  cov- 
ered by  the  mortgage  here  in  suit.  The  Deetz  family  had 
been  operating  a  sawmill  on  the  mortgaged  premises,  and 
were  very  much  involved  in  debt;  and,  being  thus  embar- 
rassed, on  or  about  February  20,  1891,  they  applied  to  one 
George  F.  Day  for  aid  and  assistance,  and  a  certain  written  con- 
tract was  entered  into  between  them  and  the  said  Day,  which 
is  called  in  the  pleadings  and  findings  "Exhibit  A."  This 
•'  Exhibit  A"  was  made  by  said  Day,  party  of  the  first  part,  and 
the  said  persons  called  the  Deetz  family,  as  aforesaid,  parties 
of  the  second  part;  and  by  said  contract  it  was  agreed  that 
they  should  organize  a  corpDration  to  be  called  the  Deetz 
Mill  and  Lumber  Company,  for  the  purpose  of  carrying  on 
the  manufacturing  of  lumber,  the  capital  stock  to  consist  of 
$20,000,  divided  into  200  shares  of  $100  a  sharp,  and  that 
one-half  of  said  shares  should  be  issued  to  said  Day.  an  1  iho 
other  half  to  said  Deetz  family;  and  the  said  Deetz  family 
were  to  convey  the  premises  described  in  the  complaint  herein 
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to  said  corporation.  It  was  further  provided  that  Day  was  to 
give  his  time  and  attention  to  the  busi  ness,  and  to  act  as  su- 
perintendent, and  his  said  one-half  of  the  stock  should  be 
placed  in  the  possession  of  George  H.  Maxwell,  in  escrow,  as 
security  for  his  performance  of  the  contract;  but  it  was 
further  provided  that  said  stock  might  be  hypothecated  as 
security  for  any  money  borrowed  by  Day  and  advanced  to 
said  company.  It  was  further  provided,  also,  that  any  profits 
which  the  stockholders  would  be  otherwise  entitled  to  as  divi- 
dends should  be  first  applied  to  said  mortgages  given  to 
Handy  and  to  Harding  as  aforesaid.  (It  was  also  agreed  by 
the  said  Deetz  family,  in  another  instrument  executed  about 
the  same  time,  that  Harding  might  substitute  the  $22,000 
note  and  mortgage  sued  on  in  this  a3tion  for  the  said  other 
two  mortgages  given  to  Handy  and  Harding  as  aforesaid; 
and  it  was  agreed  by  said  Day  in  another  instrument  ®°  of 
writing  that  the  note  and  mortgage  herein  sued  on  should 
precede  and  take  precedence  over  any  rights  of  the  parties 
accruing  under  said  "Exhibit  A.")  In  pursuance  of  said 
"Exhibit  A,"  the  parties  thereto  undertook  to  form  a  corpora- 
tion; and  said  Harding  agreed  to  become  a  director  of  said 
corporation  for  the  first  year,  and  for  that  purpc  se  was  to 
have  a  share  of  stock,  and  he  did  sign  the  articles  of  incorpo- 
ration, which  provided  that  he  should  be  one  of  five  directors 
for  the  first  year.  The  property  above  described,  belonging 
to  the  Deetz  family  and  mortgaged  as  aforesaid,  was  situated 
in  the  county  of  Siskiyou,  in  which  county  the  business  of  the 
said  corporation  to  be  formed  was  to  be  carried  on.  Articles 
of  incorporation  were  prepared  and  properly  signed,  showing 
that  the  principal  place  of  business  of  the  intended  corpora- 
tion was  in  the  county  of  Siskiyou,  but  the  said  articles  were 
not  filed,  and  never  were  filed  in  the  clerk's  office  of  said 
county  of  Siskiyou.  They  were  filed  in  the  clerk's  office  of 
the  city  and  county  of  San  Francisco,  and  a  copy  thereof  was 
certified  by  the  clerk  of  said  city  and  county  to  the  secretary 
of  state,  who  issued  a  certificate  of  incorporation,  reciting 
that  they  were  certified  by  the  county  clerk  of  Siskiyou. 
Afterwards  a  copy  of  the  certificate  of  the  secretary  of  state 
was  filed  with  the  county  clerk  of  Siskiyou  county.  The 
other  four  directors  were  said  Day,  one  J.  0.  Whitney,  and 
Alva  J.  D.  Deetz,  and  George  L.  Deetz,  two  of  the  said  Deetz 
family.     But  nothing  more  was  done  towards  organizing  the 
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corporation;  and  the  Deetz  family  never  conveyed  the  prop- 
erty to  Baid  company. 

It  is  alleged  in  the  cross-complaint,  and  found  by  the  courti 
that,  after  the  filing  of  the  articles  of  incorp  iration,  Harding 
conceived  the  fraudulent  purpose  of  preventing  the  organiza- 
tion of  the  corporation,  and  of  throwing  its  business  into  con- 
fusion and  injuring  its  credit,  so  that  it  could  not  continue  its 
business,  and  he'  would  be  able  to  foreclose  his  mortgage 
and  secure  the  whole  property,  "  the  value  of  which  greatly 
exceeded  the  amount  of  said  mortgage."  And  for  this  pur- 
pose— as  it  is  averred  and  •*  found — he  refused  to  meet  or 
act  as  a  director,  or  in  any  way  to  participate  in  the  organiza- 
tion of  the  corporation;  and  he  also,  as  averred,  falsely  repre- 
sented to  the  Deetz  family  that  Day  intended  to  rob  said 
family  of  all  interest  in  the  corporation,  and  in  said  property, 
and  to  "ruin  them  all";  and  that  the  only  way  for  the 
Deetzes  to  protect  themselves  was  for  George  and  Alva  Deetz, 
who  were  named  as  directors,  to  refuse  to  act  as  directors  and 
prevent  the  organization  of  the  corporation.  The  Deetz 
family  were  thus  induced  to  act  as  advised  by  Harding;  and 
George  and  Alva  refused  to  meet  or  act  as  directors,  and  in 
this  way  they  and  Harding  prevented  the  organization  of  the 
corporation.  However,  after  the  filing  of  the  articles  of 
incorporation,  the  Deetzes  and  Day  commenced,  and  for  sev- 
eral weeks  continued,  the  business  of  manufacturing  lumber 
at  the  mill;  but  at  the  end  of  that  time,  owing  to  their  unpaid 
liabilities,  and  particularly  to  their  pressing  need  of  $3,000, 
they  were  compelled  to  quit,  and  the  business  and  property 
went  into  the  hands  of  a  receiver. 

The  court  attributes  the  failure  of  the  corporation  to  organ- 
ize entirely  to  Harding;  and  finds  that  the  failure  to  organize 
prevented  the  borrowing  of  said  $3,000,  which  would  have 
enabled  the  company  to  go  on  with  its  business.  It  is  found 
that  "arrangements  had  been  made  by  said  Day"  to  ad- 
vance $3,000  to  the  company,  provided  shares  of  stock  had 
been  issued  to  him,  which  he  could  havs  hypothecated  as 
security  for  a  loan;  but  as  the  directors  would  not  meet  or 
organize  there  could  be  no  certificates  of  stock,  and  therefore 
no  loan.  And  so  the  business  was  thus  stopped  by  the  said 
acts  of  Harding,  to  the  great  damage,  as  is  alleged  and  found, 
of  said  alleged  corporation.  As  damages  it  is  found  that  for 
four  months  after  the  mill  stopped  it  could  have  cut  one 
million  feet  of  lumber  per  month  at  a  cast  of  $6.50  per  thou- 
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■and;  that  the  8  turn  page  would  have  been  $2  per  thousand* 
that  there  could  have  been  realized  therefor  $13  dollars  per 
thousand;  and  that  therefore  the  net  profit  for  the  four  month* 
would  have  been  $18,000.  6a  Other  alleged  damages  for  the 
forced  sale  of  certain  green  lumber  and  injuries  to  logs  from 
exposure  to  the  weather  are  found  to  be  $2,000 — making  in 
all  $20,000;  and  for  this  $20,000  judgment  is  rendered  for  tho 
said  mill  and  lumber  company  against  Harding,  and  it  is 
decreed  that  it  be  applied  as  payment  on  the  amount  of  prin- 
cipal and  interest  due  on  said  mortgage  for  $22,000,  upon 
which  this  action  was  brought. 

The  first  contention  made  by  appellants  is  that  the  Deetz 
Mill  and  Lumber  Company,  the  cross-complainant,  never  was 
a  corporation,  either  de  jure  or  de  facto,  and,  therefore,  cannot 
maintain  this  or  any  action.  This  contention  is,  in  our  opin- 
ion, a  sound  one. 

It  is  quite  clear  that  the  cross-complainant  was  never 
a  corporation  de  jure.  Under  our  system  of  incorporation* 
through  general  laws,  a  corporation  de  jure  is  an  artificial 
body  created  by  operation  of  law  upon  the  execution,  filing, 
and  certification  of  certain  written  instruments  by  persons 
desirous  of  incorporating,  and  certain  public  officers,  in  ac- 
cordance with  the  provisions  of  such  general  laws.  When 
these  instruments  are  executed,  filed,  and  certified  as  re- 
quired the  corporation,  eo  instante,  comes  into  legal  exist- 
ence. Its  corporate  life  is  then  complete,  without  any  further 
act  or  user;  and  it  can  be  destroyed  only  by  some  subsequent 
act  of  forfeiture.  The  corporation  is  then  regularly  formed. 
But  this  result  can  be  accomplished  only  by  compliance  with 
the  prerequisites  of  the  statute.  It  may  be  conceded  that  a 
substantial  compliance  is  sufficient;  but  it  is  clear  that  a 
necessary  prerequisite  cannot  be  omitted.  Under  our  code 
the  first  necessary  thing  to  be  done,  after  signing  and  ac- 
knowledging the  "articles  of  incorporation"  by  the  parties, 
is  to  file  that  instrument  "  in  the  office  of  the  county  clerk  of 
the  county  in  which  the  principal  place  of  business  of  the 
company  is  to  be  transacted,"  and  to  have  a  certified  copy 
thereof  made  by  said  clerk  and  sent  to  the  secretary  of  state: 
Civ.  Code,  sec.  296.  These  are  conditions  precedent  in  that 
statutory  process  by  which  6S  an  artificial  person  existing 
only  in  legal  contemplation  can  be  created.  We  are  dealing 
now  entirely  with  the  notion  of  a  corporation  de  jure,  and 
leaving  out  of  view  the  rights  which  an  irregularly  formed 
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body  may  acquire  as  a  corporation  de  facto;  and  we  have 
been  referred  to  no  case  where  a  corporation  has  been 
held  to  have  been  regularly  and  legally  created  without 
filing  its  original  articles  in  the  office  of  the  clerk  of  the 
proper  county.  No  doubt,  in  such  a  case,  subsequent  acts 
might  give  the  body  rights  as  a  corporation  de  facto.  We 
have  nothing  to  do  with  the  reason  why  the  legislature  made 
this  requirement;  although  it  may  be  said  that  a  fundamen- 
tal characteristic  of  a  corporation  has  always  been  that  it 
must  have  a  place:  Angell  and  Ames  on  Corporations,  sec. 
103.  And  it  is  quite  reasonable  that  the  articles  should  be 
filed  at  that  place.  At  all  events,  the  whole  process  is  an 
artificial  one,  and  the  requirement  mentioned  is  an  essential 
part  of  that  process  by  which  an  imaginary,  invisible,  intan- 
gible, legal  entity  is  brought  into  contemplative  existence. 

As  to  the  necessity  of  filing  the  articles  with  the  proper 
county  clerk,  the  law,  as  deduced  from  the  authorities  cited, 
is  thus  stated  in  Morawetz  on  Corporations,  section  27:  "A 
substantial  compliance  with  all  the  terms  of  a  general  incor- 
poration law  is  a  prerequisite  of  the  right  of  forming  a  corpo- 
ration under  it.  Thus,  where  it  is  provided  that  a  certificate, 
or  articles  of  association,  setting  forth  the  purposes  of  the 
corporation  about  to  be  formed,  the  amount  of  its  capital,  and 
other  details,  shall  be  filed  with  some  pifblic  officer,  a  per- 
formance of  this  requirement  is  essential;  and  until  it  has 
been  performed  the  association  will  have  no  right  whatever 
to  assume  corporate  franchises."  And  again,  the  same  au- 
thor says:  "In  order  to  prove  the  existence  of  a  corporation 
de  jure,  i.  e.,  a  corporation  having  a  legal  right  to  exist,  it  is 
necessary  to  prove  not  only  the  existence  of  the  corporation 
de  facto,  but  also  the  legislative  authorization  of  its  existence. 
A  public  law  authorizing  the  formation  of  a  corporation  will 
be  judicially  recognized  64  without  proof;  but  proof  would 
be  necessary  to  establish  that  a  corporation  was  formed  pur- 
suant to  the  law,  and  that  any  conditions  precedent  to  the 
legal  right  of  forming  a  corporation  have  been  fulfilled."  Our 
code  provides  that  the  original  articles  of  incorporation  shall 
designate  the  place  where  its  principal  business  is  to  be  trans- 
acted (Civ.  Code,  sec.  290);  and  that  they  shall  be  filed  with 
the  clerk  of  the  county  where  such  business  is  to  be  done. 
In  the  case  at  bar  the  articles  set  forth  the  principal  place  of 
business  as  in  Siskiyou  county;  and  they  were  filed,  not  in 
Siskiyou  county,  but  in  the  city  and  county  of  San  Fran- 
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cisco.  This  was  an  entire  failure  to  comply  with  the  neces- 
sary prerequisite  of  the  statute;  and  the  cross-complaint  never 
became  a  corporation  de  jure. 

But  respondent  also  relies  upon  the  doctrine  that  the  ex- 
istence and  acts  of  a  corporation  de  facto  can  be  inquired 
into  only  by  the  state.  This  is,  no  doubt,  true.  The  rule  i» 
stated  in  the  second  sentence  of  section  358  of  the  Civil  Code. 
The  whole  section  is  as  follows:  "If  a  corporation  does  not 
organize  and  commence  the  transaction  of  its  business  or  tho 
construction  of  its  works  within  one  year  from  the  date  of  its 
incorporation  its  corporate  powers  shall  cease.  The  due 
incorporation  of  any  company  claiming  in  good  faith  to  be  a 
corporation  under  this  part,  and  doing  business  as  such,  or  its 
right  to  exercise  corporate  powers,  shall  not  be  inquired  into 
collaterally,  in  any  private  action  to  which  such  de  facto  cor* 
poration  may  be  a  party;  but  such  inquiry  may  be  had  at 
the  suit  of  the  state  on  information  of  the  attorney  general.'* 
This  does  not  mean,  however,  that  whenever  a  pleading  is- 
signed  and  filed  in  an  action  by  an  attorney  at  law  in  which 
some  named  company  whom  he  appears  for  is  averred  to  be 
a  corporation,  all  the  world  except  the  state  is  at  once  es- 
topped from  denying  the  existence  of  such  a  corporation.  In 
referring  to  this  section  this  court,  in  Oroville  etc.  R.  R.  Co.  v. 
Plumas  County,  37  Cal.  360,  per  Rhodes,  J.,  said:  "  This  provi- 
sion does  not  go  to  the  extent  of  precluding  a  private  person 
68  from  denying  the  existence  de  jure  or  de  facto  of  an  alleged 
corporation.  It  cannot  be  true  that  the  mere  allegation  that 
a  party  is  a  corporation  puts  the  question  whether  it  is  such 
a  corporation  beyond  the  reach  of  inquiry  in  a  suit  with  a 
private  person.  It  must  be  a  corporation  either  de  jure  or 
de  facto ,  or  it  has  no  legal  capacity  to  sue  or  be  sued,  nor  any 
capacity  of  any  kind.  It  is  an  indispensable  allegation  in  an 
action  by  a  corporation  that  the  plaintiff  is  a  corporation; 
and  it  results  from  the  logic  of  pleading  that  the  opposite 

party  may  deny  the  allegation To  say  that  the  'due 

incorporation  '  cannot  be  inquired  into  does  not  mean  that  no 
inquiry  can  be  made  as  to  whether  it  is  a  corporation." 

An  averment  of  the  existence  of  a  de  facto  corporation  is  as 
issuable  as  an  averment  of  the  existence  of  a  corporation  de 
jure;  and  its  existence  does  not  consist  in  the  mere  assertion 
of  its  existence  in  a  pleading.  What  is  a  corporation  de  facto  t 
It  exists  where  a  number  of  persons  have  organized  and  acted 
as  a  corporation;  have  put  on  the  habiliments  of  a  corpora- 
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tion;  have  assumed  the  form  and  features  of  a  corporation; 
have  conducted  their  affairs  to  some  extent,  at  least,  by  the 
methods  and  through  the  officers  usually  employed  by  corpo- 
rations; and  have  assumed  the  appearance,  at  least,  of  the 
counterfeit  presentment  of  a  legal  corporate  body.  Nothing: 
of  this  kind  was  done  by  the  Deetz  Mill  and  Lumber  Com- 
pany. The  court  finds,  it  is  true,  in  general  terms,  that  said 
company  became  and  is  a  corporation,  and  has  claimed  in 
good  faith  to  be  such,  and  has  done  business  as  such,  and 
that  "under,  and  in  pursuance  of  said  contract,  'Exhibit  A* 
entered  into  the  possession  of  the  mill,"  and  manufactured 
lumber  M  under  the  management  of  said  Day  as  provided 
in  said  contract";  but  this  general  finding  is  inconsistent 
with  the  specific  findings  and  averments,  which  show  what 
was  and  what  was  not  done  in  the  premises.  And  it  is  clear 
from  those  other  findings,  and  from  the  averments  of  the 
cross-complaint,  that  said  Deetz  Mill  and  Lumber  Company 
never  did  66  any  corporate  act  or  exercised  any  corporate- 
power.  Indeed,  it  was  impossible,  under  the  circumstances,. 
for  it  to  have  done  so;  for  it  was  never  so  organized  that  it 
could  have  acted,  or  could  have  pretended  to  act,  as  a  corpo- 
rate body.  The  directors  named  in  the  articles  for  the  first 
year  never  met  or  acted,  but  deliberately  refused  to  do  so;  no> 
stock  was  ever  issued;  no  by-laws  were  ever  passed;  no  seal 
was  adopted;  no  persons  ever  met,  or  pretended  to  meet,  in 
corporate  body  assembled;  no  officers  were  ever  elected;  no 
person  was  ever  appointed  by  the  asserted  corporation  to 
represent  it  in  any  way,  or  to  act  as  its  agent;  no  journal  or 
record  of  the  proceedings  of  the  body  corporate  was  ever  kept; 
and  it  was  never  in  a  position  to  exercise,  or  to  pretend  to 
exercise,  any  of  the  powers  granted  to  corporations  by  title  I, 
part  4,  of  the  first  division  of  the  Civil  Code.  The  first  sen- 
tence of  section  358,  above  quoted,  provides  that  if  a  corpora- 
tion does  not  "organize"  within  a  certain  time  its  corporate 
powers  shall  cease;  and  the  second  sentence  which  provides 
that  the  "due  incorporation"  of  a  company  and  "its  right  to 
exercise  corporate  powers"  shall  not  be  inquired  into  by  a 
private  party  in  a  suit  to  which  "such  de  facto  corporation" 
is  a  party,  evidently  refers  to  a  corporation  which  has  not 
failed  to  "organize,"  and  which  does  "exercise  corporate  pow- 
ers," and  thus  becomes  and  is  a  de  facto  corporation.  In  all 
the  cases  where  a  party  to  a  suit  has  been  held  to  be  a  de  facto 
corporation  it  has  appeared  that  such  party  had  assumed,  in 


160  Martin  v.  Deetz.  [Cal. 

some  way,  the  appearance  of  a  corporation,  and  had  pretended 
to  act  as  a  corporate  body.  For  instance,  in  Lakeside  Ditch 
<Jo.  v.  Crane,  80  Cal.  181,  Mr.  Justice  Paterson,  in  delivering 
the  opinion  of  the  court,  says:  "We  think  that  the  evidence 
in  support  of  the  finding  that  the  plaintiff  was  a  corporation, 
acting  in  good  faith  as  such,  is  sufficient.  It  was  recognized 
dn  the  community  as  a  corporation;  the  records  of  its  pro- 
ceedings show  that  it  was  so  acting;  and  in  all  its  dealings  it 
was  styled  as  a  corporation;  it  has  pursued  corporate  forms  of 
action,  held  corporate  meetings,  6T  and,  we  think,  comes 
within  the  provisions  of  section  358  of  the  Civil  Code."  No 
part  of  this  language  would  apply  to  the  cross-complainant 
in  the  case  at  bar.  Indeed,  a  thorough  consideration  of  the 
cross-complaint  itself  shows  that  the  burden  of  the  grievance 
alleged  is  that  Harding  prevented  the  Deetz  Mill  and  Lum- 
ber Company  from  acting  or  being  a  corporation  de  facto,  or 
at  all.  But,  if  any  legal  damage  arose  from  such  act  of 
Harding,  it  could  be  recovered  only  by  some  of  the  natural 
persons  whom  he  prevented  from  forming  such  corporation; 
it  could  not  be  recovered  by  an  alleged  artificial  person  not 
in  esse. 

The  foregoing  views  are  determinative  of  the  case  against 
the  cross-complaint,  and  make  necessary  a  reversal  of  the 
judgment. 

The  judgment  in  favor  of  the  cross-complainant,  however, 
would  have  to  be  reversed  on  other  grounds.  The  legal 
wrong  which  Harding  did,  if  he  did  any,  consisted  in  his 
refusal  to  meet  and  act  as  a  director.  The  averment  that  he 
persuaded  the  Deetz  family  to  help  to  prevent  the  organiza- 
tion of  the  corporation  can  hardly  be  considered  as  of  any 
value.  It  is  averred  that  he  did  this  "  by  false  and  fraudu- 
lent misrepresentations  to  said  Deetz  family  as  to  the  pur- 
poses and  intentions  of  said  Day."  But  there  are  no  facts 
stated  as  to  the  nature  of  said  misrepresentations.  The  find- 
ing is  that  the  misrepresentations  were  that  "  Day  intended 
to  and  would,  if  said  company  was  organized,  deprive  and 
rob  said  Deetz  family  of  all  interest  in  said  corporation  and 
in  said  Deetz  property,  and  ruin  them  all."  This  is  very  gen- 
eral; and  it  amounts  to  little  more  than  mere  business  advice 
as  to  a  matter  about  which  the  Deetzes  had  as  good  opportu- 
nity as  Harding  to  form  an  opinion.  But  if  we  were  to  waive 
all  other  points,  and  assume  that  it  was  Harding's  duty  to 
assist  in  the  formation  of  a  mere  de  facto  corporation,  and 
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that  his  refusal  to  meet  with  the  other  directors,  and  his 
advice  to  the  Deetzes  not  to  so  meet,  were  wrongful  acts,  and 
the  cross-complainant68  could  recover  for  any  damages  result- 
ing from  said  acts,  still  we  see  no  just  basis  for  the  measure 
of  damages  by  which  the  amount  of  the  judgment  was  arrived 
at.  Of  course,  prospective  profits  are  sometimes  allowed  as 
damages  for  breach  of  contract  or  tort:  but  they  must  be  the 
clear,  proximate,  and  natural  results  of  the  wrong,  and  must 
be  confined  to  the  principal  thing  complained  of,  and  to  its 
naturally  attendant  consequences:  2  Greenleaf  on  Evidence, 
sec.  256;  Anderson  v.  Taylor,  56  Cal.  132;  38  Am.  Rep.  52. 
The  rule  stated  by  our  code  is,  that  for  a  breach  of  a  contract 
the  measure  of  damages  is  "  the  detriment  proximately  caused 
thereby,  or  which,  in  the  ordinary  course  of  things,  would  be 
likely  to  result  therefrom:  Civ.  Code,  sec.  3300;  and  for  a 
tort,  "  the  amount  which  will  compensate  for  all  detriment 
proximately  caused  thereby."  Remote  results,  produced  by 
intermediate  sequences  of  causes,  are  beyond  the  reach  of 
any  just  and  practicable  rule  of  damages:  Friend  and  Terry 
Lumber  Co.  v.  Miller,  67  Cal.  464.  "  Each  cause  produces 
results  that  in  time  alone,  or  by  combination  with  other 
causes,  produce  other  effects,  and  so  on  ad  infinitum":  Field 
on  Damages,  sec.  10;  and  in  the  case  at  bar,  between  the 
alleged  wrong  of  Harding  in  refusing  to  act  as  director,  and 
the  final  damages  alleged  to  have  been  caused  by  the  results 
of  the  financial  embarrassment  of  the  Deetz  company,  there  is 
a  series  of  consecutive  causes  and  effects  which  carries  those 
alleged  damages  so  far  away  from  the  alleged  wrong  as  to 
make  them  entirely  too  remote  to  be  called  in  any  sense 
"  proximate."  They  are  entirely  too  contingent,  speculative, 
indirect,  and  uncertain,  to  come  within  any  legal  measure  of 
damages.  The  judgment  allows  full  prospective  profits  that 
might  possibly  have  been  made  out  of  the  timber  and  the 
mill  during  four  months,  while  the  timber  and  the  mill  still 
remain  with  the  same  possibility  of  making  in  the  future  the 
very  profits  for  which  the  judgment  was  rendered.  And 
it  is  a  curious  result  that  the  Deetzes  reap  the  main  •• 
advantage  of  an  alleged  wrong  which  they  themselves  helped 
to  perpetrate,  and  which  they  could  easily  have  prevented. 
By  the  judgment  they  got  their  note  and  mortgage  for  twenty 
thousand  dollars  almost  entirely  wiped  out  merely  because 
Harding  refused  to  act  as  director;  when,  if  they  had  acted 
with  the  other  two  directors,  Day  and  Whitney,  the  corpo- 
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ration  would  have  been  organized,  and  the  alleged  consequent 
calamities  averted,  despite  the  action  of  Harding.  The  ex- 
cuse that  the  latter  tempted  them  is  not  very  cogent. 

Our  conclusion  is,  that,  upon  the  cross-complaint  and  find- 
ings, the  judgment  should  have  been  against  the  cross-com- 
plainant, and  in  favor  of  plaintiffs  and  defendant  Harding. 

The  case  has  been  argued  on  both  sides  almost  entirely 
upon  the  issues  made  by  the  cross-complaint  and  the  answers 
thereto,  and  as  if  the  determination  of  those  issues  would  be 
determinative  of  the  whole  case.  Appellants  contend  that, 
upon  a  reversal  of  the  judgment  in  favor  of  the  cross-com- 
plainant, the  court  below  should  be  directed  to  give  judgment 
foreclosing  the  mortgage  as  prayed  for  in  the  complaint.  The 
judgment,  as  a  whole,  no  doubt  so  involves  the  rights  of  all 
parties  that  it  must  stand  or  fall  as  an  entirety,  and  its 
reversal  will  perhaps  practically  end  the  litigation;  but  upon 
the  record  we  do  not  see  our  way  clear  to  direct  the  court 
below  to  at  once  enter  a  judgment  in  favor  of  plaintiffs  and 
against  the  Deetzes  foreclosing  the  mortgage.  Upon  that 
branch  of  the  litigation  the  cause  must  be  remanded  for  fur- 
ther proceedings. 

The  entire  judgment  is  reversed,  with  directions  to  the 
court  below  to  dismiss  the  cross-complaint  of  the  so-called 
Deetz  Mill  and  Lumber  Company,  with  costs  to  plaintiffs  and 
defendant  Harding;  and  with  respect  to  the  defendants,  Alva 
Jacob  Deetz,  George  Lewis  Deetz,  Susannah  D.  Hathaway  r 
formerly  Deetz,  Mary  Polly  Metcalf,  formerly  Deetz,  May 
Elizabeth  Deetz,  and  Henry  Deetz,  the  cause  is  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

TO  De  Haven,  J.,  Fitzgerald,  J.,  Paterson,  J.,  Garoutte, 
J.,  and  Harrison,  J.,  concurred. 

Rehearing  denied.  

Corporations— Organization  of. — To  acquire  the  right  to  be  a  corpora- 
tion, the  prescribed  statutory  conditions  must  be  substantially  complied 
with:  People  v.  Montecito  Water  Co.,  97  Cal.  276;  33  Am.  St  Rep.  172,  and 
extended  note;  Walton  v.  Oliver,  49  Kan.  107;  33  Am.  St.  Rep.  355;  MokeU 
umne  Hill  Min.  Co.  v.  Woodbury,  14  Cal.  424;  73  Am.  Dec.  658,  and  note. 

Corporations — Failure  to  File  Articles. — Effect:  See  the  extended 
note  to  People  v.  Montecito  Water  Co.,  33  Am.  St.  Rep.  179. 

Corporations  De  Facto. — To  give  a  body  of  men  the  status  of  a  de  facto 
corporation  there  must  have  been  an  apparent  attempt  on  their  part  to  per- 
fect a  corporate  organization  under  statutory  authority,  and  a  user  of  cor- 
porate powers  pursuant  to  such  attempted  organization.  If  these  conditions 
wre  satisfied  it  is  not  necessary  that  there  should  be  a  full,  or  even  a  substan- 
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tial,  compliance  with  the  provisions  of  the  law:   Finnegan  v.  Noereriberg,  52 
Minn.  239;  38  Am.  St.  Rep.  552,  and  note. 

Damages — Prospective — Loss  of  Profits  from  Breach  of  Contract. 
Prospective  profits  are  not  proper  elements  to  be  computed  in  assessing 
damages  for  a  breach  of  contract,  but  profits  which  are  the  direct  results 
and  fruits  of  the  contract  may  be  assessed  for  a  breach  thereof:  Cates  v. 
Sparlman,  73  Tex.  619;  15  Am.  St.  Rep.  800,  and  note;  Cannon  v.  Folsom, 
2  Iowa,  101;  63  Am.  Dec.  474,  and  note;  Woleott  v.  Mount,  36  N.  J.  L.  262; 
13  Am.  Rep.  438;  Master  ton  v.  Mayor,  7  Hill,  61;  42  Am.  Dec.  38,  and  note; 
Griffin  v.  Colvtr,  16  N.  Y.  489;  69  Am.  Dec.  718,  and  extended  note;  Sim- 
mons v.  Brown,  5  R.  I.  299;  73  Am.  Dec.  66,  and  note;  Adams  Express  Co. 
v.  Egbert,  36  Pa.  St.  360;  78  Am.  Dec.  382,  and  note.  See,  also,  the  extended 
notes  to  McKinnon  v.  McEwan,  42  Am.  Rep.  461,  and  Sitton  v.  Macdonald, 
60  Am.  Rep.  488. 


In  re  Williams. 

[102  California,  70.] 

Adoption  of  Minors,  Extrinsic  Evidence  in  Support  of. — Though  the 
order  directing  that  a  child  be  henceforth  regarded  and  treated  as  the 
child  of  other  persons  named  therein  contains  no  statement  as  to  the 
residence  of  the  adopting  parents,  or  as  to  whether  or  not  the  parties 
were  examined  separately  or  otherwise  by  the  judge  making  the  order, 
these  facts  may  be  proved  by  extrinsic  parol  evidence,  and  the  order  be 
thereby  shown  to  be  valid,  unless  the  statute  requires  them  to  appear 
upou  the  face  of  the  adoption  papers. 

Jurisdiction,  Extrinsic  Evidence  in  Support  of. — Facts  necessary  to 
show  that  a  court  or  board  of  limited  or  special  jurisdiction  has  acted 
within  its  jurisdiction  may  be  proved  by  other  competent  evidence  in 
the  absence  of  a  statute  requiring  such  facts  to  appear  in  the  minutes  or 
other  records  of  its  proceedings. 

The  Act  of  the  Adofhon  of  a  Minor  is  Not  a  Judicial  Proceeding  in 
California,  and  the  order  therefor  is  in  no  sense  to  be  considered  as  the 
judgment  of  a  court. 

Adoption  of  Minors. — Estoppel. — The  person  adopting  a  minor  child  and 
procuring  the  order  for  such  adoption,  and  all  others  claiming  as  his 
heirs,  are  estopped  from  denying  that  he  was  a  resident  of  the  county  as 
alleged  in  his  petition  for  such  adoption. 

Joint  ADOPnoNS.— The  adoption  of  a  minor  child  purporting  to  be  the 
joint  adoption  of  a  husband  and  wife  is  valid  under  a  statute  giving  any 
adult  person  the  right  to  adopt  the  minor  child  of  another  witli  the 
consent  of  the  wife  or  husband  of  the  adopting  person  if  capable  of 
giving  snch  consent. 

Adoption— Examination  of  the  Parties. — The  Adoption  of  a  Minor 
Child  Cannot  be  Defeated  by  the  fact  that  the  judge  signing  the 
order  of  adoption  failed  to  separately  examine  the  parties  to  it.  The 
provision  of  the  code  requiring  the  parties  to  be  examined  separately  is 
directory. 

Adoption— Estoppel. — If  an  Adopting  Parent  Voluntarilt  Enters 
into  a  Contract  of  Adoption  and  Receives  in  his  lifetime  the  benefit 
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from  the  relation  thus  created,  his  heirs,  after  his  death,  will  not  be  per* 
mitted  to  avail  themselves  of  mere  technical  departures  from  the 
directions  of  the  statute  to  defeat  the  rights  of  the  minor  child  growing 
out  of  that  contract. 

Adoption  Without  thb  Consent  of  the  Parent— Retroactive  Stat- 
utes. — A  statute  regulating  the  subject  of  the  adoption  of  minors  may 
authorize  such  adoption  to  be  made  without  the  consent  of,  and  with- 
out notice  to,  a  parent  who  has  been  adjudged  guilty  of  adultery  and 
against  whom  a  decree  of  divorce  has  been  entered  for  that  reason,  and 
such  statute  operates  retroactively  so  far  as  to  include  persons  who 
have  been  thus  divorced  before  its  enactment. 

Adoption  of  Minors— Parent's  Right  to  Contest. — The  fact  that  the 
father  of  a  minor  might  have  objected  to  an  order  of  adoption,  and 
claimed  with  success  that  his  parental  rights  could  not  be  impaired 
thereby,  does  not  entitle  the  heirs  of  the  adopting  parent  to  avoid  the 
adoption  after  the  death  of  the  natural  parent.  His  rights  would  uot 
be  impaired  by  permitting  the  adopted  child  to  succeed  to  the  estate  of 
the  adopting  parent. 

Conflict  of  Laws. — The  Adoption  of  a  Minor  Authorized  by  the  Laws 
of  the  State  Gives  it  the  Status  of  a  child  of  the  adopting  parent, 
and  this  status  aud  the  consequent  capacity  to  inherit  from  the  adopt- 
ing parent  will  be  recognized  and  upheld  in  every  other  state  so  far  as 
they  are  not  inconsistent  with  its  own  laws  and  policy. 

Wills,  Who  may  not  Contest. — After  the  adoption  of  a  minor  who,  by 
the  laws  of  the  state,  is  entitled  to  succeed  to  the  estate  of  its  adopting 
parent,  his  other  relatives  have  no  capacity  to  contest  his  will,  nor  to 
oppose  any  disposition  of  his  estate  to  which  the  adopting  child  doei 
not  object. 

Johnson,  Johnson,  and  Johnson,  and  John  W.  Armstrong,  for 
the  appellants. 

A.  C.  Freeman  and  McKune  and  George,  for  the  respond- 
ents. 

T4  De  Haven,  J.  Appeals  from  two  orders  of  the  supe- 
rior court  of  Sacramento  county,  making  partial  distribution 
75  of  the  estate  of  Lewellyn  Williams,  deceased,  to  Lucy 
W.  Auzerais  and  Sophia  G.  Cutter.  The  orders  are  based 
upon  separate  petitions,  but  both  appeals  can  be  properly  dis- 
posed of  by  a  consideration  of  the  questions  arising  upon 
the  appeal  from  the  order  made  in  favor  of  the  respondent, 
Auzerais. 

Lewellyn  Williams  died  testate,  and  Lucy  W.  Auzerais  is 
named  in  his  will  as  a  residuary  legatee.  This  will  was  ad- 
mitted to  probate  in  the  superior  court  of  Sacramento  county. 
Prior  to  the  commencement  of  this  proceeding,  and  in  her 
petition  asking  for  a  partial  distribution  of  the  estate  to  her 
the  respondent,  Auzerais,  alleges,  in  addition  to  the  foregoing 
facts,  that  she  is  the  adopted  child  of  said  deceased,  and  that 
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he  never  had  any  other  child,  and  was  unmarried  at  the  time 
of  his  death. 

The  appellants,  claiming  to  be  respectively  the  nephew  and 
niece  of  the  deceased,  appeared  in  opposition  to  the  applica- 
tion for  partial  distribution,  and  filed  an  answer  to  the 
petition  therein,  in  which  they  denied  that  the  respondent, 
Auzerais,  was  ever  adopted  by  the  deceased  as  his  child,  and 
also  denied  that  the  deceased  died  testate;  and  in  this  con- 
nection they  further  alleged  the  pendency  of  a  proceeding 
instituted  by  them  to  revoke  the  probate  of  the  alleged  will 
of  the  deceased. 

The  issues  thus  made  by  the  petition  and  answer  thereto 
were  tried  by  the  court,  and  findings  of  fact  filed  to  the  effect 
that  the  petitioner  was  duly  adopted  by  the  deceased  as  his 
child  on  August  17,  1875,  and  that  she  was  and  is  his  only 
child,  and  the  court  further  found  the  allegation  of  the  answer, 
in  reference  to  the  pendency  of  the  proceeding  to  revoke  the 
probate  of  the  alleged  will  of  the  deceased,  to  be  true. 

The  appellants  insist  that  the  finding  in  reference  to  the 
adoption  of  the  respondent,  Auzerais,  is  not  justified  by  the 
evidence,  and  also  that  the  court  erred  in  admitting  evidence 
to  prove  that  fact,  and  the  questions  thus  presented  are  the 
only  ones  we  deem  it  necessary  to  consider  in  this  opinion. 

76  The  respondent,  Auzerais,  was  the  daughter  of  Eliza  J. 
and  George  W.  Strickland.  Her  parents  were  divorced  in 
the  state  of  New  York,  on  the  ground  of  the  adultery  of  the 
father,  and  by  that  decree  the  care  and  custody  of  the  re- 
spondent was  awarded  to  the  mother.  At  the  time  of  the 
alleged  adoption  6he  was  of  the  age  of  ten  years  and  about 
eight  months,  and  was  then  living  in  Sacramento  county  with 
the  deceased,  who  was  her  uncle  and  also  her  guardian.  The 
mother  was  dead,  and  her  father  was  a  resident  of  the  state 
of  New  York.  The  adoption  papers  consist  of  a  petition  by 
the  deceased,  Lewellyn  Williams,  and  his  wife,  Lucy  C. 
Williams,  which  recites  that  the  petitioners  are  residents  of 
the  county  of  Sacramento,  and  also  contains  an  averment  of 
the  death  of  the  mother  of  respondent,  and  of  the  fact  that 
she  had  been  divorced  from  the  father  on  the  ground  of  his 
adultery;  second,  a  joint  agreement  by  the  deceased  and  his 
wife  to  adopt  the  respondent;  third,  the  order  of  adoption 
made  by  the  judge,  and  dated  August  17,  1875.  The  order, 
after  reciting  the  facts  of  the  presentation  of  the  petition  of 
the  deceased  and  his  wife,  and  their  agreement  to  adopt,  and 


166  In  be  Williams.  [Cal. 

that  it  was  proven  that  the  mother  of  respondent  was  dead, 
and  had  been  divorced  as  stated  in  the  petition,  concludes  as 
follows:  "And  the  said  Lewellyn  and  Lucy  C,  his  wife,  and 
said  child,  all  being  present,  and  being  fully  satisfied  that  the 
interests  of  said  child  will  be  promoted  by  such  adoption; 

"It  is  hereby  ordered,  adjudged,  and  decreed  that  said 
Lucy  W.,  child  aforesaid,  shall,  from  now  henceforth,  be  re- 
garded and  treated  in  all  respects  as  the  child  of  said 
Lewellyn  Williams  and  Lucy  C.  Williams,  his  wife." 

The  order  makes  no  mention  of  the  fact  of  the  residence  of 
the  adopting  parents,  and  fails  to  state  that  any  of  the  parties 
were  examined  separately  or  otherwise  by  the  judge  making 
the  order,  but  it  was  proven  by  oral  evidence  upon  the  trial 
of  the  present  proceeding  that  the  adopting  parents  were 
residents  of  the  7T  county  in  which  the  order  of  adoption 
was  made,  and  that  all  the  parties  were  examined  by  the 
judge  at  the  time,  but  not  separately. 

This  evidence  was  properly  admitted,  and  the  contention 
of  appellants  that  the  order  of  adoption  is  void  because  it 
does  not  show  upon  its  face  that  the  deceased  and  his  wife 
resided  in  the  county  of  Sacramento  at  the  time  of  the  adop- 
tion, and  that  all  the  parties  to  that  proceeding  were  exam- 
ined by  the  judge  in  the  manner  directed  by  section  227  of 
the  Civil  Code,  cannot  be  sustained.  Undoubtedly,  under  sec- 
tion 226  of  that  code  it  is  a  material  fact,  and  necessary  to 
the  validity  of  an  order  consenting  to  the  act  of  adoption, 
that  the  adopting  parent  and  the  judge  making  the  order  shall 
both  be  residents  of  the  same  county:  Ex  'parte  Clark,  87  Cal. 
638;  but  the  statute  does  not  require  that  this  fact  shall 
appear  upon  the  face  of  what  may  be  termed  the  adoption 
papers.  The  only  memorial  of  the  proceeding  which  is 
required  by  the  chapter  of  our  Civil  Code  relating  to  adop- 
tion is  the  written  consent  of  the  parties  whose  consent  is 
made  necessary  by  the  law,  and  the  order  of  the  proper  judge 
"  declaring  that  the  child  shall  thenceforth  be  regarded  and 
treated  in  all  respects  as  the  child  of  the  person  adopting": 
Civ.  Code,  sees.  226,  227. 

This  being  so,  it  is  evident  that  extrinsic  evidence  should 
be  received  for  the  purpose  of  proving  any  other  matter,  the 
existence  of  which  is  necessary  to  the  validity  of  the  proceed- 
ing. It  has  been  held,  and,  we  think,  correctly,  that  facts 
necessary  to  show  that  a  court  or  board  of  special  or  limited 
power  has  acted  within  its  jurisdiction  may  be  proven  by 
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other  competent  evidence,  in  the  absence  of  a  statute  requiring 
such  facts  to  appear  in  the  minutes  or  other  record  of  its  pro- 
ceedings: Jolley  v.  Foltz,  34  Cal.  321;  Reclamation  District  v. 
Goldman,  65  Cal.  638;  Van  Deusen  v.  Sweet,  51  N.  Y.  378; 
Williams  v.  Cammack,  27  Miss.  209;  61  Am.  Dec.  508;  2  Free- 
man on  Judgments,  4th  ed.,  sec.  518.  It  is  true  the  act  of 
adoption  in  this  state  is  not  a  judicial  proceeding,  78  and  the 
order,  therefore,  is  in  no  sense  to  be  considered  as  the  judgment 
of  a  court:  In  re  Stevens,  83  Cal.  322;  17  Am.  St.  Rep.  252;  In 
re  Johnson,  98  Cal.  531.  Still  the  rule  above  stated  affirming 
the  right  of  a  party  to  show  by  extrinsic  evidence  the  exist- 
ence of  the  jurisdictional  facts  in  support  of  the  judgment,  or 
other  determination  of  a  court  or  board  of  limited  jurisdic- 
tion, is  applicable  in  principle  to  the  case  as  presented  here, 
and  fully  justifies  the  action  of  the  superior  court  in  admit- 
ting the  evidence  referred  to.  The  case  of  Ex  parte  Clark,  87 
Cal.  638,  does  not  sustain  the  contention  of  appellants  upon 
this  point.  The  statement  in  the  opinion  in  that  case,  to  the 
effect  that  it  is  necessary  for  the  record  to  show  that  the 
adopting  parent  appeared  before  the  proper  judge,  has  refer- 
ence to  the  record  in  the  action  in  which  the  order  of  adop- 
tion may  be  offered  in  evidence,  and  not  to  the  papers 
relating  to  the  proceeding  for  adoption.  The  question  of  the 
admissibility  of'oral  evidence,  for  the  purpose  of  establishing 
material  facts  not  shown  by  such  papers,  and  not  required  to 
be  recited  therein,  did  not  arise  in  that  case,  and  was  not 
passed  upon  by  the  court  at  that  time. 

But  if  the  rule  were  otherwise,  and  it  should  be  conceded 
that  the  court  erred  in  admitting  evidence  as  to  the  residence 
of  the  deceased,  the  error  was  harmless,  as  the  petition  for 
adoption  states  that  the  deceased  and  his  wife  were  residents 
of  the  county  of  Sacramento,  and  having,  upon  the  strength  of 
that  representation,  obtained  the  order  of  the  county  judge  of 
that  county  consenting  to  the  adoption  of  respondent,  the 
deceased  would,  in  his  lifetime,  have  been  estopped  to  deny 
its  truth  in  any  controversy  as  to  his  parental  duty  to  support 
and  care  for  the  child  thus  adopted  by  him,  and  the  appel- 
lants who  claim  under  him  are  equally  estopped  to  deny  the 
fact  in  this  proceeding. 

The  appellants  further  claim  that  the  order  of  adoption  is 
void,  first,  because  it  was  made  upon  the  joint  petition  of  the 
deceased  and  his  wife,  and  purports  to  7*  order  and  direct 
that  the  respondent  should  thereafter  be  treated  and  regarded 
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as  the  child  of  both  of  them;  second,  because  the  parties  to 
the  contract  of  adoption  were  not  separately  examined;  andr 
lastly,  because  the  father  of  the  respondent  did  not  consent 
to  the  adoption,  and  was  a  nonresident  of  the  state,  and  with- 
out notice  of  the  proceeding. 

There  is  no  force  in  the  first  of  the  foregoing  objections. 

Section  221  of  the  Civil  Code  gives  to  any  adult  person  the 
right  to  adopt  the  minor  child  of  another,  in  the  cases  and 
under  the  rules  prescribed  by  the  chapter  of  which  that  sec- 
tion forms  a  part,  and  the  following  section,  223,  provides 
that  neither  husband  nor  wife,  unless  lawfully  separated, 
shall  adopt  a  child  without  the  consent  of  the  other,  if  capa- 
ble of  giving  such  consent.  Under  these  sections  the  wife 
has  precisely  the  same  right  to  adopt  a  child  as  the  husband, 
and  we  know  of  no  reason  why  both  may  not  unite  in  an 
application  for  the  adoption  of  a  child  as  the  child  of  both,  or 
why  in  such  a  case  the  order  of  adoption  should  not  declare 
that  the  child  shall  henceforth  be  treated  and  regarded  as 
the  child  of  both  spouses.  On  the  contrary,  such  procedure 
would  seem  to  be  in  entire  harmony  with  the  object  of  the 
law,  and  an  appropriate  way  by  which  husband  and  wife 
may  mutually  consent  to  the  adoption  of  a  stranger  in  blood 
into  the  family,  and  to  assume  toward  such  child  the  duties 
of  the  parental  relation.  The  question  of  the  right  of  hus- 
band and  wife  to  jointly  adopt  a  child  arose  in  the  state  of 
Indiana  under  a  statute  similar  to  our  own,  and  the  supremo 
court  of  that  state  in  Krug  v.  Davis,  87  Ind.  590,  in  answer  to 
the  objection  that  the  statute  did  not  contemplate  or  author- 
ize such  joint  adoption,  said:  "On  the  contrary,  the  better 
and  more  reasonable  construction  appears  to  us  to  be  that  a 
wife  may  unite  with  her  husband  in  such  a  proceeding  as 
from  the  very  nature  of  things  the  interests  of  the  entiro 
family  are  necessarily  involved  in  the  object  sought  to  be 
accomplished  by  it.  There  is  not  only  80  no  inconsistency 
but  a  manifest  propriety  in  the  wife  thus  uniting  with  her 
husband,  as  by  doing  so  the  adopted  child  is  made  to  assumer 
in  a  general  sense,  the  same  position  in  the  family  which  it 
would  occupy  if  it  were  the  natural  child  of  both,  born  in 
lawful  wedlock."  These  views  are  so  manifestly  correct  and 
applicable  to  the  construction  of  our  own  law,  as  to  render 
any  further  discussion  of  this  point  unnecessary. 

Nor  can  the  right  of  the  respondent  here  to  succeed  to  the 
estate  of  her  parent  by  adoption  be  defeated  by  the  fact  that 
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the  judge  signing  the  order  of  adoption  failed  to  separately 
examine  the  parties  to  it.  It  was  expressly  held  by  us  in 
In  re  Johnson,  98  Cal.  531,  that  the  examination  of  a  child 
under  the  age  of  twelve  years — the  age  of  consent — was 
entirely  discretionary  with  the  judge,  and  we  think  the  gen- 
eral reasoning  of  the  opinion  in  that  case  in  regard  to  the 
nature  of  the  act  of  adoption  in  this  state,  and  its  statement 
of  the  rule  by  which  to  determine  whether  the  provisions  of  a 
statute  prescribing  the  mode  of  proceeding  upon  the  part  of  a 
public  officer  in  the  discharge  of  a  given  duty,  is  mandatory 
or  simply  directory,  lead  to  the  conclusion  that  the  examina- 
tion of  the  other  parties  to  the  contract  by  the  judge  making 
the  order  is  not  absolutely  nece&sary  in  order  to  effect  the 
adoption  of  a  minor;  and,  if  this  is  so,  it  would  necessarily 
result  that  section  227  of  the  Civil  Code  must  be  regarded  as 
directory  in  so  far  as  it  requires  that  the  parties  shall  be 
separately  examined.  In  the  case  just  referred  to,  in  speak- 
ing of  the  nature  of  the  act  of  adoption  under  our  statute,  we 
said:  "The  essential  foundation  of  the  proceeding  is  the  con- 
sent of  the  persons  named  in  the  statute,  and  when  this  has 
been  given  in  the  presence  of  the  proper  judge,  and  manifested 
in  writing,  and  by  the  order  of  such  judge,  the  contract  can- 
not be  declared  invalid  because  of  some  merely  technical 
objection  to  the  manner  in  which  the  judge  who  signed  the 
order  of  adoption  may  have  discharged  his  duty  in  the  prem- 
ises." And  it  was  further  said  by  us  at  that  time  that  the 
object  of  the  statute  in  81  directing  the  judge  to  make  a  sep- 
arate examination  of  the  parties,  was  for  the  protection  of 
a  wife,  or  child  over  the  age  of  twelve  years,  whose  consent  is 
made  essential  to  the  creation  of  the  contract,  by  guarding 
them  in  some  degree  from  the  possible  coercive  influence  of 
the  husband  or  parent,  and  also  to  enable  the  judge  to  ascer- 
tain whether  the  consent  of  such  persons  was  entirely  free. 
Undoubtedly,  the  judge  ought,  in  the  orderly  and  proper  dis- 
charge of  his  duty,  to  conform  to  this  direction  of  the  law,  but 
his  omission  to  do  so  would  not  render  the  contract  absolutely 
void.  The  deceased  voluntarily  entered  into  the  contract  of 
adoption  under  consideration  here,  and  received  in  his  life- 
time the  benefits  resulting  from  the  relation  thus  created — the 
society,  affection,  and  devotion  of  an  adopted  daughter — and 
no  principle  of  law  or  equity  will  permit  the  appellants  claim- 
ing under  him  to  avail  themselves  of  this  technical  departure 
from  the  direction  of  the  statute,  to  defeat  the  rights  of  respond- 


170  In  re  Williams.  [Cal. 

«nt  growing  out  of  the  contract,  the  validity  of  which  was  never 
disputed  by  the  deceased,  and  which  has  been  fully  performed 
by  all  the  parties  to  it. 

The  remaining  question  to  be  considered  is,  whether  the 
validity  of  the  order  of  adoption  is  affected  by  the  fact  that 
it  was  made  without  the  consent  of  the  father  of  respondent 
and  without  notice  to  him.  As  already  stated  the  father  of 
respondent  had  been  divorced  from  the  mother  on  the  ground 
of  his  adultery,  and  such  being  the  case  his  consent  to  the  order 
of  adoption  was  rendered  unnecessary  by  the  express  provi- 
sions of  section  224  of  the  Civil  Code  then  and  now  in  force. 
The  fact  that  the  decree  of  divorce  was  made  before  the  enact- 
ment of  our  Civil  Code,  and  for  an  act  of  adultery  committed 
in  another  state,  did  not  make  that  section  inapplicable  to  the 
proceeding  taken  by  the  deceased  for  the  adoption  of  respond- 
ent, and  to  so  hold  is  not  to  give  any  retroactive  or  extraterri- 
torial effect  to  the  provisions  of  that  section.  The  section 
simply  declares  under  what  circumstances  the  consent  of  the 
natural  8*  parent  shall  not  be  required  in  a  proceeding  for  the 
adoption  of  a  child,  and  it  was  intended  to  furnish  the  rule  in 
regard  to  that  matter  in  all  subsequent  applications  for  adop- 
tion under  the  statute.  It  is  argued,  however,  by  counsel  for 
appellants  that  it  is  not  in  the  power  of  the  state  to  deprive  a 
parent  of  the  natural  right  to  his  child  for  such  a  cause,  with- 
out at  least  affording  him  an  opportunity  to  appear  and  answer 
the  charge  in  the  proceeding  which  is  taken  for  the  purpose 
of  severing  his  parental  relations.  Whatever  force  there  might 
be  in  this  position  in  a  case  where  the  natural  father  of  an 
adopted  child  was  asserting  his  right  to  the  custody  of  such 
child,  or  in  an  action  brought  by  him  to  recover  the  value  of 
its  services  from  the  adopted  parent,  it  seems  to  us  that  the 
question  thus  argued  by  counsel  does  not  arise  here.  The 
father  of  the  respondent  is  dead;  but,  if  he  were  alive,  no 
rights  of  his  would  be  impaired  by  giving  force  and  effect  to 
the  contract  of  adoption,  and  permitting  respondent  to  suc- 
ceed to  the  estate  of  the  deceased  as  the  adopted  child  of  the 
latter.  The  question  here  is  simply  whether  the  proceeding  for 
the  respondent's  adoption  entitles  her  to  succeed  to  the  estate 
of  her  adopted  father,  and  we  have  no  doubt  that  it  does. 
The  adoption  was  in  accordance  with  the  law  of  this  state, 
and  certainly,,  so  far  as  relates  to  the  right  of  inheritance 
under  the  laws  of  this  state,  it  gave  to  the  respondent  the 
ttatus  of  a  child  of  the  deceased.     "  It  is  a  general  principle 
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that  the  status  or  condition  of  a  person,  the  relation  in  which 
he  stands  to  another  person,  and  by  which  he  is  ordinarily 
made  capable  to  take  certain  rights  in  that  other's  property,  is 
fixed  by  the  law  of  the  domicile,  and  that  this  status  and  capac- 
ity are  to  be  recognized  and  upheld  in  every  other  state,  so 
far  as  they  are  not  inconsistent  with  its  own  laws  and  policy. 
Subject  to  this  limitation,  upon  the  death  of  any  man,  the 
status  of  those  who  claim  succession  or  inheritance  in  his 
estate  is  be  ascertained  by  the  law  under  which  that  status 
was  acquired":  Ross  v.  Ross,  129  Mass.  246;  37  Am.  Rep.  321. 

8S  The  conclusion  we  have  reached  in  regard  to  the  valid- 
ity of  the  respondent's  adoption  by  deceased  also  disposes  of 
all  questions  arising  upon  the  appeal  from  the  order  making 
partial  distribution  of  his  estate  to  Sophia  G.  Cutter.  The 
distribution  was  made  to  her  as  a  legatee  under  the  will  of 
the  deceased.  The  will  has  been  probated,  and  the  respond- 
ent, Auzerais,  does  not  question  its  validity,  and  the  court, 
having  found  that  she  was  the  adopted  and  only  child  of  the 
deceased,  and,  therefore,  the  only  person  having  a  right  to 
object  to  distribution  under  its  terms,  properly  held  that  the 
pendency  of  the  proceeding  instituted  by  appellants  for  the 
purpose  of  revoking  the  probate  of  such  will  would  not  defeat 
the  rights  of  the  legatees  named  therein.  The  respondent, 
Auzerais,  being  the  only  heir  of  the  deceased,  the  appellants 
have  no  right  which  can  be  affected  by  any  disposition  which 
may  be  made  of  the  estate  of  deceased. 

Orders  affirmed. 

Fitzgerald,  J.,  and  McFarland,  J.,  concurred. 
Hearing  in  Bank  denied. 

ADOPTION. — The  rarious  questions  concerning  adoption  diacuaaed  in  the 
principal  caae  will  be  found  fully  treated  in  Van  Matr*  r.  Sankey,  148  111. 
636;  39  Am.  St  Rep.  196,  and  the  monographic  note  thereto 
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WlTTENBROCK   V.    PARKER. 
[102  California,  93.] 

Attorney  and  Client — Relationship  of,  Between  Whom  Exists.— Th» 
fact  that  he  who  selects  an  attorney  to  make  an  examination  of  title 
for  the  purpose  of  a  contemplated  loan  requires  th^  borrower  to  furnish 
•ii  abstract  of  title  and  to  pay  the  attorney  for  his  services  does  not 
constitute  him  the  attorney  of  the  borrower,  nor  make  him  any  the  less- 
the  attorney  of  the  lender  by  whom  he  was  selected. 

Notice  to  Attorney,  When  Deemed  Notice  to  His  Client.— It  is  the  duty 
of  an  attorney  at  law  or  other  agent  to  communicate  to  his  client  what* 
ever  information  he  acquires  in  relation  to  the  subject  matter  involved 
in  the  transaction;  and  he  will  be  conclusively  presumed  to  have  per- 
formed  this  duty,  and  notice  to  him  is  therefore  conclusive  notice  to  his 
client  or  principal. 

Notice  to  an  Agent  is  not  Notice  to  His  Principal  Unless  given  to  the 
agent  acting  in  the  course  of  his  employment,  or  unless,  though  not  so 
given,  it  is  present  to  his  mind  when  acting  as  such  agent,  and  is  of 
■uch  a  character  that  he  might  communicate  it  to  his  principal  without 
a  breach  of  professional  confidence. 

Notice  to  Attornev,  When  not  Notice  to  Client. — If  one  member  of  a 
firm  of  attorneys,  by  mistake  in  drafting  an  intended  partial  release  of  a 
mortgage,  releases  the  whole,  and  such  release  is  placed  upon  record, 
and  at  a  subsequent  time  another  loan  is  negotiated,  and  the  borrower 
employs  the  same  firm  to  examine  the  title  for  him,  and  it  is  examined 
by  another  member  of  the  firm  who  had  no  knowledge  of  the  previous 
transaction  and  no  information  respecting  the  title  except  such  as  is 
disclosed  by  the  abstract,  the  borrower  is  not  charged  with  notice  of 
the  mistake  made  by  the  other  member  of  the  firm,  nor  of  the  fact  that 
a  partial  release  only  of  the  mortgage  was  intended. 

Negligence,  Who  Should  Suffer  for. — Where  one  of  two  innocent  parties 
must  suffer  from  negligence  the  loss  should  be  borne  by  him  through 
whose  negligence  the  mishap  was  brought  about. 

Notice,  When  must  be  Proved. — If  a  mortgage  was  given  upon  real  prop- 
erty and  duly  placed  upon  record  at  the  time  wheu  the  title  appeared 
by  the  record  to  be  free  from  all  other  liens,  and  a  suit  is  afterwards 
brought  to  foreclose  the  mortgage,  which  was  satisfied  of  record,  on  the 
ground  that  such  satisfaction  was  entered  by  mistake,  the  plaintiff  must 
assume  the  burden  of  proving  that  the  mortgagee  of  the  second  mort- 
gage took  it  with  notice  that  the  prior  mortgage  had  not  in  fact  been 
satisfied. 

P.  H.  Coffman,  Armstrong  and  Platnauer,  and  Armstrong^ 
Bruner,  and  Platnauer,  for  the  appellant. 

C.  H.  Oatman,  A.  L.  Hart,  and  S.  Solon  Holl,  Robert  T.  Dev- 
lin, and  Isaac  Joseph,  for  the  respondents. 

96  Searls,  C.  This  was  an  action  by  Henry  Wittenbrockr 
as  plaintiff,  to  have  a  satisfaction  of  a  mortgage  9T  set  aside 
and  canceled,  and  to  foreclose  said  mortgage,  which  was  exe- 
cuted by  the  defendant,  John  A.  Parker.     Defendants  Bithell 


March,  1894.]       Wittenbrock  v.  Parker.  173 

and  Harlow  were  made  defendants,  set  up  mortgages  in  their 
favor,  which,  by  the  decree  of  the  court,  were  adjudged  valid 
and  subsisting  against  the  defendant  Parker,  and  the  liens 
thereof  prior  to  the  lien  of  plaintiff's  mortgage. 

Plaintiff  appeals  from  the  decree,  and  from  an  order  deny- 
ng  a  motion  for  a  new  trial. 

The  following  facts  illustrate  the  important  question  in  the 
case:  Plaintiff's  mortgage  was  executed  May  22,  1885,  by 
the  defendant  John  A.  Parker,  upon  certain  real  property  in 
the  county  of  Tehama,  to  secure  the  payment  of  his  certain 
promissory  note  for  six  thousand  dollars  and  interest,  pay- 
able two  years  after  date  to  the  Union  Building  and  Loan 
Association,  or  order.  The  mortgage  was  duly  recorded  May 
23,  1885. 

L.  S.  Taylor  and  S.  Solon  Holl  were  attorneys  at  law  and 
copartners  under  the  firm  name  of  "Taylor  and  Holl,"  and 
engaged  as  such  firm  in  the  practice  of  law  in  all  its  various 
branches,  including  the  examination  of  land  titles,  giving 
opinions  as  to  the  validity  thereof,  drawing  deeds,  mortgages, 
assignments,  and  other  instruments  in  writing. 

In  February,  1888,  the  note  of  Parker  was  due  and  unpaid, 
and  the  Union  Building  and  Loan  Association  was  pressing 
him  for  payment,  whereupon  L.  S.  Taylor,  the  senior  member 
of  the  firm  of  Taylor  and  Holl,  at  the  request  of  Parker, 
negotiated  with  plaintiff  for  the  purchase  by  him  of  said  note 
and  mortgage,  and  to  grant  further  time  for  the  payment 
thereof.  To  this  plaintiff  agreed,  and  in  February,  1888,  the 
holder  of  the  note  and  mortgage,  in  consideration  of  seven 
thousand  dollars,  which  plaintiff  paid,  assigned  to  him,  the 
said  plaintiff,  the  note  and  mortgage.  This  assignment  was 
drawn  by  Taylor,  and,  at  his  request,  recorded  March  5,  1888. 
Holl  knew  nothing  of  the  assignment. 

On  or  about  October  4,  1888,  John  A.  Parker,  the  maker  of 
the  note  and  mortgage,  had  contracted  to  sell  98  a  portion  of 
the  mortgaged  premises,  and  applied  to  plaintiff  through  said 
Taylor  for  a  release  of  the  lien  of  his  mortgage  upon  the  land 
to  be  sold  upon  his  payment  of  four  thousand  dollars  upon 
the  note,  the  mortgage  to  remain  upon  the  residue  of  the  land 
as  security  for  the  balance  due  on  the  note. 

Plaintiff  agreed  to  this,  and  said  L.  S.  Taylor  then  pre- 
pared a  release,  which  he  represented  to  plaintiff  and  Parker 
was  a  release  of  the  land  to  be  sold,  and  plaintiff,  believing 
this  to  be  true,  executed  and  acknowledged  the  release,  but 
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which  in  fact  was,  as  the  court  finds,  by  mistake  and  inad- 
vertence, so  drawn  as  to  read  "that  said  mortgage  was  fully 
paid  and  satisfied." 

Plaintiff  did  not  himself  read  the  release,  but  took  the? 
statement  of  Taylor  that  it  was  all  right. 

This  release  came  into  the  hands  of  W.  F.  Huntoon,  at 
whose  request  it  was  duly  recorded  on  the  twenty-second  day 
of  October,  1888. 

The  copartnership  between  Taylor  and  Holl  was  formed 
January  1,  1885,  prior  to  which  time  Taylor  had  been  an 
attorney  for  plaintiff  and  defendant  Parker,  his  services  con- 
sisting mainly  in  preparing  deeds,  mortgages,  assignments, 
and  releases,  and  examining  abstracts.  That  after  the  for- 
mation of  said  copartnership  plaintiff  and  Parker  continued 
to  employ  his  services  in  like  manner,  and  his  partner,  Holl, 
who  occupied  a  separate  office,  or  room,  knew  little  or  nothing 
of  their  business,  and  knew  nothing. of  the  mortgage  in  ques- 
tion, its  assignment,  or  the  release  thereof,  or  of  any  of  the 
agreements  relating  thereto,  nothing  in  relation  thereto  hav- 
ing been  in  fact  imparted  to  him. 

For  some  years  prior  to  1888  defendant  Bithell  was  ac- 
customed to  loan  money  on  real  estate  security,  and  was 
accustomed  to  require  the  borrower  to  furnish  an  abstract  of 
title  to  the  land  offered  as  security,  and  to  submit  such 
abstract  to  an  attorney  selected  by  him,  the  said  defendant, 
and  to  pay  said  attorney  for  his  opinion  as  to  title,  and  for 
preparing  mortgages,  etc.,  where  the  loans  were  consummated. 

99  Bithell  had  for  some  years  selected  S.  Solon  Holl  as  the 
attorney  to  examine  and  report  upon  titles  in  all  such  cases, 
and  to  prepare  all  necessary  papers,  to  which  said  Holl  gave 
his  individual  attention. 

On  the  twenty-fourth  day  of  October,  1888,  defendant  John 
A.  Parker  applied  to  defendant  Bithell  for  a  loan  of  six  thou- 
sand dollars,  and  offered  real  estate  as  security  therefor. 
Bithell  applied  to  Holl  to  examine  the  abstract  of  title  of  the 
real  estate  offered,  and  to  prepare  notes  and  mortgages  if  he 
approved  the  title.  The  title  was  approved  by  Holl,  and  the 
notes  and  mortgages  prepared  and  executed  by  Parker  on  the 
same  day,  and  the  money,  six  thousand  dollars,  was  then  and 
there  received  by  said  Parker. 

The  mortgages,  four  in  number,  covered  the  property  mort- 
gaged to  plaintiff.  Neither  Bithell  nor  Holl  knew  of  the 
plaintiff's  mortgage  or  the  assignment  or  release  thereof  except 
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as  shown  by  the  abstract,  and  had  no  actual  notice  or  knowl- 
edge of  any  mistake  in  the  release.  The  record  showed  plain- 
tiff's mortgage  to  have  been  released.  Holl  advised  Bithell 
that  the  land  was  clear  of  encumbrance,  and  Bithell  relied 
upon  and  acted  upon  this  belief  in  making  his  loan,  and 
neither  he  nor  Holl  had,  in  fact,  any  information  as  to  the 
mistake  in  plaintiff's  release  until  January,  1891. 

Upon  this  state  of  facts  the  question  arises,  Had  Bithell 
such  constructive  notice  of  the  mistake  in  the  release  of  the 
mortgage  of  plaintiff  that  the  lien  of  his  own  mortgages  upon 
the  same  land  was  postponed  and  rendered  subject  and  sub- 
ordinate  to  that  of  plaintiff  under  his  mortgage  so  by  mistake 
released  ? 

Taylor  and  Holl,  being  engaged  as  copartners  in  the  prac- 
tice of  the  law,  including  business  of  the  character  trans- 
acted for  the  several  parties  to  this  controversy,  the  knowl- 
edge acquired  by  one  member  of  the  firm,  obtained  while 
transacting  such  business  and  relating  thereto,  was  construct- 
ive notice  to  the  firm  as  to  such  knowledge. 

An  attorney  is  an  agent  for  his  client  within  the  10°  scope 
of  his  employment,  and  two  or  more  attorneys  practicing 
together  as  copartners  are  joint  agents  as  to  the  business 
transacted  for  their  clients  as  such  copartners. 

Notice  to  one  of  two  or  more  joint  agents  is  notice  to  all: 
Wade  on  Law  of  Notice,  sec.  681;  Fulton  Bank  v.  New  York 
etc.  Canal  Co.,  4  Paige,  127;  North  River  Bank  v.  Aymarr 
3  Hill,  262;  Bank  of  United  States  v.  Davis,  2  Hill,  451; 
National  Security  Bank  v.  Cushman,  121  Mass.  490.  Like 
other  copartners,  each  is  at  the  same  time  a  principal  and  an 
agent  for  all  the  others. 

2.  The  important  branch  of  the  question  relates  to  the  situa- 
tion of  the  defendant  Bithell,  as  affected  by  the  knowledge 
imputed  to  Holl,  who  was  his  attorney  and  agent  in  passing 
upon  the  abstract  of  title  to  the  land,  and  in  preparing  the 
mortgages. 

We  say  he  was  the  attorney  and  agent  of  Bithell  in  the 
transaction,  because  ho  was  employed  by  him,  and  it  was  to 
and  for  him  the  services  were  rendered,  and  the  fact  that  his 
employer  required  the  mortgagor  to  furnish  an  abstract  and 
pay  Hull  for  his  services  did  not  constitute  him  the  attorney 
of  the  latter. 

The  burden  cast  upon  the  mortgagor  of  paying  for  the 
services  of   the  attorney   selected   by   Bithell    to   guard    his 
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interests  was  simply  a  condition  of  the  loan,  and  did  not  alter 
the  status  of  such  attorney  or  diminish  the  duty  or  responsi- 
bility which  he  owed  to  his  employer.  Holl  was  then  the 
agent  of  Bithell.  It  was  not  a  general  and  continuing  agency 
extending  to  a  range  as  comprehensive  as  the  functions  of  an 
attorney,  but  limited  to  the  particular  business  in  hand,  for 
the  transaction  of  which  he  was  specially  employed. 

It  is  not  sought  to  charge  Bithell  with  any  actual  notice  of 
plaintiff's  mortgage,  or  of  any  knowledge  of  facts  to  put  him 
upon  inquiry  as  to  the  mistake  in  its  satisfaction  or  cancel- 
lation of  record.  The  case  turns  upon  the  point  of  the 
constructive  notice  to  the  principal  of  the  facts  within  the 
knowledge  of  the  agent. 

This  question  presents  a  broad  field  of  inquiry.  A  ,01  some- 
what careful  examination  of  its  several  phases  awakens  a 
desire  to  discuss  it  at  length,  and  to  review  some  of  the  many 
authorities  converging  and  diverging  in  relation  to  its  several 
branches,  but  economy  of  time  and  space  forbids,  and  I  con- 
tent myself  with  a  concise  statement  of  what  seems  to  be  the 
settled  propositions  on  the  subject,  so  far  as  applicable  to  this 
case,  which  may  be  briefly  stated  thus: 

A  principal  is  bound  by  the  knowledge  of  his  agent,  and 
will,  in  law,  be  deemed  to  have  constructive  notice  of  such 
knowledge. 

In  order  to  thus  bind  the  principal  by  knowledge  possessed 
by  the  agent  it  is,  as  a  general  rule,  essential  that  the  infor- 
mation "  be  obtained  by,  or  imparted  to,  the  agent  while  he  is 
in  fact  acting  as  agent — while  he  is  actually  engaged  in  doing 
his  principal's  business,  in  pursuance  of  his  authority  and  in 
his  character  as  agent";  Pomeroy's  Equity  Jurisprudence, 
sec.  670. 

Within  these  limits  and  to  this  extent  there  has  been  but 
little  divergence  of  opinion  on  the  part  of  the  courts  either  in 
England  or  this  country,  and  the  doctrine  is  elementary:. 
Connelly  v.  Peck,  6  Cal.  348;  May  v.  Borel,  12  Cal.  91;  Stanley 
v.  Green,  12  Cal.  148;  Hunter  v.  Watson,  12  Cal.  363;  73  Am. 
Dec.  543;  Bierce  v.  Red  Bluff  etc.  Co.,  31  Cal.  161;  Donald  v. 
Beals,  57  Cal.  399;   Watson  v.  Sutro,  86  Cal.  500. 

It  is  the  duty  of  an  attorney  at  law,  or  other  agent,  to  com- 
municate to  his  client  or  principal  whatever  information  he 
acquires  in  relation  to  the  subject  matter  involved  in  the 
transaction,  and  he  will  be  presumed  to  have  performed  his 
duty  in  that  respect,  and  notice  to  him  is  constructive  notice 
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to  his  client  or  principal:  Bierce  v.  Red  Bluff  etc.  Co.,  31  Cal. 
161;  The  Distilled  Spirits,  11  Wall.  356;  Watson  v.  Sutro,  86 
Cal.  500. 

The  facts  constituting  knowledge,  or  want  of  it,  on  the  part 
of  the  agent  are  proper  subjects  of  proof,  and  are  to  be  ascer- 
tained by  testimony  as  in  other  cases,  but,  when  ascertained, 
the  constructive  notice  thereof  to  the  principal  is  conclusive, 
and  cannot  be  rebutted  by  showing  102  that  the  agent  did 
not  in  fact  impart  the  information  so  required:  Watson  v. 
Sutro,  86  Cal.  500. 

In  the  present  case  it  does  not  appear  that  Holl,  who  acted 
as  the  attorney  of  Bithell,  acquired  any  knowledge  in  relation 
to  plaintiffs*  mortgage  or  the  mistake  in  its  satisfaction 
during  the  time  he  was  engaged  in  effecting  the  Bithell  loan. 
Whatever  notice  he  had  of  the  mistake  in  its  satisfaction 
plaintiff's  mortgage,  if  any,  was  constructive  and  previously 
obtained. 

There  is  abundant  authority  to  the  point  that  notice  to  an 
agent  to  be  notice  to  his  principal  must  be  given  to  him  while 
acting  in  the  course  of  his  employment:  Weisser  v.  Denison, 
10  N.  Y.  68;  61  Am.  Dec.  731;  Doe  ex  dem.  Reynolds  v.  Inger- 
soil,  11  Smedes  &  M.  249;  49  Am.  Dec.  57;  Russell  v.  Sweezey, 
22  Mich.  235;  Smith  v.  Dunton,  42  Iowa,  48;  Goodwin  v.  Dean, 
50  Conn.  517;  Pringle  v.  Dunn,  37  Wis.  449;  19  Am.  Rep. 
772. 

Lord  Hardwick,  in  discussing  this  rule,  remarked  that  a 
different  rule  "would  make  purchasers  and  mortgagees' 
titles  depend  altogether  on  the  memory  of  their  counselors 
and  agents,  and  oblige  them  to  apply  to  persons  of  less  emi- 
nence as  counsel,  as  not  being  so  likely  to  have  notice  of 
former  transactions." 

In  Trentor  v.  Pothen,  46  Minn.  298,  24  Am.  St.  Rep.  225, 
Mitchell,  J.,  in  referring  to  the  question,  expresses  like  views 
in  the  following  language:  "  If  a  party  who  employs  an 
attorney  for  the  special  purpose  of  examining  an  abstract  and 
passing  upon  the  record  title  is  to  be  charged  with  notice 
of  all  knowledge  which  the  attorney  may  have  previously 
acquired  from  other  transactions  for  other  parties,  it  would 
be  very  dangerous  to  employ  an  attorney  at  all  for  any  such 
purpose,  and  the  one  whom  it  would  be  most  dangerous  to 
employ  would  be  the  attorney  having  the  most  experience 
And  the  most  extensive  practice." 

The  authorities  in  this  state  have,  so  far  as  observed,  con- 
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fined  the  limits  of  constructive  notice  to  the  hounds  herein- 
before stated. 

It  must  be  admitted,  however,  that  the  rule  has,  in  10* 
many  instances,  and  by  eminent  jurists,  been  extended  so  as 
to  deem  the  principal  to  have  constructive  notice  of  infor- 
mation acquired  by  the  agent  prior  to,  and  independent  of, 
the  scope  of  the  agency. 

A  synopsis  of  the  rule  as  thus  indicated,  taken  from  the 
syllabi  of  The  Distilled  Spirits,  11  Wall.  356,  indicates  fairly 
well  the  result  of  the  reasoning  of  the  court  in  that  case: 

"  The  rule  that  notice  to  the  agent  is  notice  to  the  principal 
applies  not  only  to  knowledge  acquired  by  the  agent  in 
the  particular  transaction,  but  to  knowledge  acquired  by  him 
in  a  prior  transaction,  and  present  to  his  mind  at  the  time  ho 
is  acting  as  such  agent,  provided  it  be  of  such  a-character  as 
he  may  communicate  to  his  principal  without  breach  of  pro- 
fessional confidence." 

Pomeroy's  Equity  Jurisprudence,  section  672,  states  the  gen- 
eral rule  to  be  limited  by  cases  in  which  the  transaction  in 
question  closely  follows  and  is  intimately  connected  with  a 
prior  transaction  in  which  the  agent  was  also  engaged,  and 
in  which  he  acquired  material  information,  or  where  the  in- 
formation obtained  by  the  agent  in  a  former  transaction  was 
so  precise  and  definite  that  it  is  or  must  be  present  to  his 
mind  and  memory  in  the  second  transaction,  then  such  in- 
formation operates  as  constructive  notice  to  the  principal  in 
such  second  transaction. 

The  same  author  adds  that  "  while  this  particular  rule  is 
settled  by  a  strong  array  of  authorities,  the  courts  show  a 
plain  determination  not  to  extend  it,  but  to  keep  it  confined 
within  narrow  and  necessary  limits." 

It  seems  conceded  on  all  hands  that  clear  and  satisfactory 
proof  that  the  knowledge  of  the  former  transaction  was  pres- 
ent in  the  mind  and  memory  of  the  agent  at  the  time  of  the 
second  transaction  is  necessary,  in  order  to  bind  the  princi- 
pal in  such  second  transaction  by  constructive  notice  of  the 
prior  information  of  the  agent. 

Conceding,  then,  this  enlargement  of  the  rule  of  notice, 
which,  in  a  few  cases,  may  prove  a  salutary  one,  104  but 
which  needs  to  be  closely  guarded  to  prevent  injustice  from 
the  difficulty  and  uncertainty  which  must  attend  its  ap- 
plication, and  it  is  not  perceived  how  appellant's  case  is 
etrengthened. 
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The  constructive  notice  to  a  principal  comes  from  infor- 
mation, knowledge,  possessed  by  his  agent. 

Holl,  as  the  attorney  and  agent  of  Bithell,  had  no  knowl- 
edge or  information  to  put  him  upon  inquiry  as  to  the  prior 
mortgage  of  plaintiff,  its  assignment,  or  the  mistake  in  its 
satisfaction.  His  only  information  was  that  furnished  by  the 
abstract  and  satisfaction,  all  of  which  showed  the  property 
clear  of  encumbrance.  Constructive  notice  to  the  principal 
springs  from  actual  knowledge  or  such  information  as  should 
awaken  inquiry  in  a  reasonable  man,  imparted  to  or  acquired 
by  the  agent. 

The  reason  of  the  rule  is  that  the  agent  has  acquired 
knowledge  which  it  was  his  duty  to  impart  to  his  principal, 
and  the  presumption  is  that  he  has  performed  that  duty. 
The  knowledge  of  the  agent  is  a  prerequisite  to  the  presump- 
tion, and  where  the  former  fails  the  latter  has  no  application. 

The  knowledge  which  Taylor  possessed  that  plaintiffs 
mortgage  was  not  to  be  satisfied  in  full,  and  which  construct- 
ively bound  his  law  partner,  Holl,  applied  to  their  then 
principal,  the  plaintiff,  and  to  their  liabilities  to  each  other. 

When  Holl  came  to  act  in  another  capacity  for  a  new 
principal,  and  in  a  different  matter,  the  notice  to  him  which 
constructively  bound  such  new  principal  was  actual  notice, 
founded  upon  knowledge  or  information  which  it  was  in  his 
power  to  impart,  the  facts  constituting  which  it  was  necessary 
to  prove,  and  which,  when  proven,  would  raise  an  irrebut- 
table or  conclusive  presumption  against  such  principal. 

The  evidence  and  findings  show  that  the  mistake  in  the 
satisfaction  of  plaintiffs  mortgage  was  a  separate  and  dis- 
tinct transaction,  and  that  so  far  from  being  in  the  mind  of 
the  attorney  Holl,  at  the  date  of  the  execution  los  of  the 
Bithell  mortgage,  he  had  not  previously  been  aware  of  any 
fact  in  the  matter,  and  did  not  become  aware  of  the  mistake 
in  satisfying  plaintiffs  mortgage  for  many  months  thereafter. 

The  case  presented  is  this:  Plaintiff  and  Bithell  are  both 
innocent  parties.  Plaintiff  had  a  prior  mortgage  which  he 
by  mistake  satisfied  in  full  without  reading  the  satisfaction. 
This  was  negligence  on  his  part,  and,  as  one  of  two  innocent 
parties  must  suffer  as  a  consequence  of  such  negligence,  it  is 
equitable  and  just  that  the  loss  should  fall  upon  the  plaintiff 
by  whose  negligence  the'mishap  was  brought  about:  Schultt 
t.  McLean,  93  Cal.  356;  Soviet  v.  Brewer,  2  Pick.   201;  13 
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Am.  Dec.  406;  Mundorffv.  Wickenham,  63  Pa.  St.  87;  3  Am. 
Rep.  531;  Civ.  Code,  sec.  3543. 

The  argument  of  appellant  directed  to  the  allegations  of 
the  pleadings  and  the  issues  formed  thereby  does  not  call  for 
special  notice,  for  the  reason  that  so  far  as  any  doubt  is  left 
as  to  the  matters  discussed  it  is  upon  questions  not  going  to 
the  merits  of  the  case. 

The  several  objections  made  to  the  introduction  of  evidence, 
and  the  errors  assigned  upon  the  rulings  relating  thereto,  do 
not  require  special  notice,  beyond  the  remark  that  as  between 
plaintiff  and  Bithell  they  involved  no  error,  and  as  between 
them  the  judgment  and  order  appealed  from  should  be 
affirmed. 

G.  W.  Harlow,  administrator  with  the  will  annexed  of  the 
estate  of  David  Fuhrman,  deceased,  was  made  a  party  defend- 
ant, who  it  was  alleged  claimed  "  some  estate  or  interest  in 
said  mortgaged  land,  but  that  said  estate  or  interest  therein 
is  subsequent  to  said  mortgage  lien  (of  plaintiff)  thereon  and 
should  be  postponed  thereto,"  etc. 

Harlow  answered  denying  that  his  estate  or  interest  in  cer- 
tain of  the  mortgaged  land  which  he  described  as  subsequent 
to  the  alleged  mortgaged  lien  of  plaintiff,  but  alleged  that 
plaintiff's  mortgage  lien  was  inferior  and  subject  to  the  mort- 
gage lien  of  defendant  thereinafter  set  forth. 

106  Defendant  then  proceeds,  as  it  is  expressed,  in  "  further 
answering  said  amended  complaint,"  to  set  out  in  an  orderly 
and  usual  manner  as  in  a  complaint  or  cross-complaint,  and 
to  aver  that  on  the  twenty-third  day  of  January,  1889,  the 
defendant  Parker  made  to  David  Fuhrman  his  promissory 
note  for  two  thousand  dollars,  payable  one  year  after  date, 
with  interest  at  ten  per  cent  per  annum;  the  execution  of  a 
mortgage  to  secure  the  payment  thereof,  upon  certain  described 
land,  being  upon  a  part  of  the  land  described  in  plaintiff's 
mortgage;  the  due  recording  of  the  mortgage  on  the  twenty- 
fourth  day  of  January,  1889;  that  the  note  is  due  and  unpaid; 
the  death  of  Fuhrman,  February  22,  1889;  probate  of  his 
will;  appointment  of  Harlow  as  administrator  with  the  will 
annexed;  that  he  duly  qualified,  etc.;  that  plaintiff  and  cer- 
tain other  named  parties  claim  some  interest  in  the  premises 
or  some  part  thereof,  as  purchasers,  mortgagees,  or  otherwise, 
all  of  which  interests  and  claims,  except  that  of  the  defend- 
ant Bithell,  are  subsequent  to  the  lien  of  defendant's  mort- 
gage. 
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The  prayer  is  in  the  usual  form  for  foreclosure  of  the  mort- 
gage, sale  of  the  property,  etc. 

In  other  words,  although  denominated  an  answer,  it  is  in 
fact  a  cross-complaint.  The  court,  in  its  findings  and  decree 
designates  it  as  a  cross-complaint,  and  such  in  point  of  law 
it  was  and  is. 

So  treating  it  the  court  found  as  follows: 

"I  find  all  the  allegations  of  the  defendant  Harlow's  cross- 
complaint  true." 

There  is  in  the  complaint  no  allusion  to  the  mortgage  of 
Fuhrman  or  to  Harlow,  except  that  as  administrator,  etc.,  he, 
in  common  with  others,  claimed  some  interest  in  the  mort- 
gaged premises,  which  was  averred  to  be  subsequent  and  sub- 
ject to  the  lien  of  the  plaintiff's  mortgage,  and  should  be 
foreclosed. 

Harlow  denied  that  the  lien  of  plaintiff's  mortgage  was 
prior  to  his,  as  above  set  forth.  This  was  all  there  was  in  the 
complaint  for  him  to  deny.  Having  set  out  the  mortgage  of 
his  testator,  and  asked  for  its  foreclosure,  10T  he  was  entitled 
to  make  proof,  as  was  done,  of  its  due  execution,  etc.  There 
was  neither  allegation  nor  proof  that  he  had  notice  of  plain- 
tiff's mortgage.  When  Harlow's  mortgage  was  recorded  it 
was  constructive  notice  to  the  world;  and  as  against  the  prior 
mortgage  of  plaintiff,  which  had,  before  that  time,  been  dis- 
charged of  record,  it  is,  in  the  absence  of  proof  of  actual 
notice,  to  be  deemed  prior  in  lien. 

If  there  was  actual  notice  of  plaintiff's  mortgage  imparted 
to  Harlow  it  was  an  affirmative  matter,  the  proof  of  which 
devolved  upon  plaintiff;  failing  in  which,  he  cannot  complain. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Haynes,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Fitzgerald,  J.,  De  Haven,  J. 

Hearing  in  Bank  denied. 

Attorney  awd  Client— Notice  to  Attorney,  When  Notice  to  Client. 
Notice  to  an  agent  or  attorney  is  notice  to  a  principal  when  it  comet  to  an 
agent  or  attorney  in  «uch  a  manner  that  he  may  communicate  it  to  his  prin- 
cipal, or  act  upon  it  without  any  violation  of  duty:  LitUiutr  v.  I/otick,  92 
Mich.  162;  31  Am.  St.  Rep.  572,  and  note.  See  extended  note  to  Trentor 
t.  Potlten,  24  Am.  St.  Rep.  232. 
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Agency— Notice  to  Agent,  When  Notice  to  Principal.  —  Notice 
acquired  by  an  agent  while  transacting  the  business  of  his  principal  is  notice 
to  the  latter:  Merchants'  Nat.  Bank  v.  Loviit,  114  Mo.  519;  35  Am.  St.  Rep. 
770,  and  note,  with  the  cases  collected. 

Equity — Which  One  of  Two  Innocent  Parties  Most  Suffer. — When 
one  of  two  innocent  persons  must  suffer,  he  whose  neglect  has  caused  the 
loss  must  suffer:  Ridgway's  Appeal,  15  Pa.  St.  177;  53  Am.  Dec.  586;  McCoy 
v.  Morrow,  18  111.  519;  68  Am.  Dec.  578;  Beach  v.  Schnff,  28  Pa.  St.  195;  70 
Am.  Dec.  122,  and  note;  Maple  v.  Kussart,  53  Pa.  St.  349;  91  Am.  Dec.  214; 
Caldwell  v.  Neil,  21  La.  Ann.  342;  99  Am.  Dec.  738,  and  note;  Maynard  v. 
Fireman's  etc.  Ins.  Co.,  34  Cal.  48;  91  Am.  Dec.  672;  Spraights  v.  Haioley,  39 
N.  Y.  441;  100  Am.  Dec.  452.  But  see  the  cases  of  King  v.  Sparks,  77  Ga. 
285;  4  Am.  St.  Rep.  85,  and  Fordyce  v.  Kosminski,  49  Ark.  40;  4  Am.  St- 
Rep.  18. 
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Extradition— Surrender  of  Fugitive  by  Nation  not  Required  to  do 
BO  by  Treaty. — If  a  fugitive  from  justice  is  surrendered  by  a  foreign 
nation  having  an  extradition  treaty  with  the  United  States  agreeing  to 
surrender  fugitives  accused  of  certain  crimes  of  which  that  charged  is 
not  one,  such  person  is  not,  on  being  brought  into  this  state,  entitled  to 
be  released  from  custody  because  the  crime  was  not  one  included  in  the 
terms  of  the  treaty.  The  existence  of  the  treaty  did  not  deprive  the 
foreign  nation  of  power  to  surrender  fugitives  from  justice  accused  of 
crimes  not  named  therein  nor  the  United  States  of  the  right  to  receive 
such  fugitive  into  its  custody. 

Extradition — Prosecution  on  Other  Charges. — If  a  fugitive  from  jus- 
tice is  surrendered  by  a  foreign  nation  and  brought  to  this  state,  and 
thereafter  the  indictment  against  him  is  set  aside,  this  is  not  equivalent 
to  his  acquittal,  and  he  may  be  prosecuted  upon  another  accusation  of 
the  same  crime. 

C.  E.  McLaughlin  and  W.  W.  Kellogg,  for  the  petitioner. 

W.  S.  Webb,  for  the  state. 

849  De  Haven,  J.  The  petitioner,  Foss,  was  indicted  by 
the  grand  jury  of  the  county  of  Plumas  for  the  crime  of 
embezzlement.  At  the  date  of  the  finding  of  this  indictment 
the  petitioner  was  in  Honolulu,  and  there  remained  until 
February,  1894,  when,  upon  the  request  of  the  American 
minister,  and  upon  "  a  requisition  to  that  effect "  from  the 
governor  of  the  state  of  California,  he  was  surrendered  by  the 
provisional  government  of  the  Hawaiian  Islands  to  the  agent 
appointed  by  the  governor  to  receive  and  convey  him  back  to 
this  state,  there  to  be  tried  for  the  offense  with  which  he  was 
charged  in  the  indictment  referred  to. 
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The  treaty  between  the  United  States  and  the  government 
of  the  Hawaiian  Islands  in  relation  to  the  extradition  S5°  of 
fugitives  from  the  justice  of  either  of  such  countries  does  not 
provide  for  the  extradition  of  a  person  charged  with  the  crime 
of  embezzlement,  and  the  warrant  issued  by  the  Hawaiian 
government  for  the  arrest  of  the  petitioner,  and  for  his  deliv- 
ery to  the  agent  appointed  by  the  governor  of  this  state  to 
receive  him  into  custody,  does  not  refer  to  the  treaty,  but  the 
proceedings  preliminary  to  the  issuance  of  such  warrant  were 
conducted  in  accordance  with  the  rules  prescribed  by  the 
treaty  to  effect  the  extradition  of  a  person  charged  with  either 
of  the  offenses  for  which  extradition  is  there  provided.  The 
petitioner,  upon  his  return  to  this  state,  was  brought  before 
the  superior  court  of  Plumas  county,  in  which  the  said  indict- 
ment against  him  was  pending,  and  he  then  moved  to  set  the 
indictment  aside.  The  motion  was  granted,  and  he  was  dis- 
charged from  custody,  and  within  two  hours  thereafter  a 
complaint  was  filed  with  a  justice  of  the  peace,  charging  him 
with  the  same  embezzlement  named  in  the  indictment  pre- 
viously set  aside,  and  he  was  again  arrested,  and  after  exam- 
ination held  to  answer  the  charge  before  the  superior  court  of 
Plumas  county;  and  he  is  now  in  the  custody  of  the  sheriff 
of  that  county  awaiting  his  trial. 

The  petitioner  claims  that  his  imprisonment,  under  the 
circumstances  here  stated,  is  illegal,  and  he  seeks  to  be  dis- 
charged therefrom  under  the  writ  of  habeas  corpus  upon  which 
he  has  been  brought  before  this  court. 

In  support  of  this  general  contention  he  insists  that  his 
arrest  in  the  foreign  country  and  enforced  return  to  this 
fitate,  and  detention  here  for  the  purpose  of  being  tried  for 
the  crime  charged  in  the  indictment,  was,  and  is,  in  violation 
of  his  rights  under  the  treaty  between  the  United  States  and 
the  government  of  the  Hawaiian  Islands.  That  treaty,  in 
article  14,  provides:  "The  contracting  parties  mutually  agree 
to  surrender,  upon  official  requisition,  to  the  authorities  of 
each,  all  persons  who,  being  charged  with  the  crimes  of  mur- 
der, piracy,  arson,  robbery,  forgery,  or  the  utterance  of  forged 
paper,  committed  within  the  jurisdiction  of  either,  shall  bo 
141  found  within  the  territories  of  the  other,  provided  that 
this  shall  only  be  done  upon  such  evidence  of  criminality  as, 
according  to  the  laws  of  the  place  where  the  person  so  charged 
ehull  be  found,  would  justify  his  apprehension  and  commit- 
ment for  trial,  if  the  crime   had   there    beenco   mmitted ": 
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9  U.  S.  Stats,  at  Large,  981.  It  is  argued  that  the  treaty,  in 
thus  enumerating  the  offenses  for  which  fugitives  who  have 
sought  an  asylum  in  either  country  shall  be  delivered  into 
the  custody  of  the  other  upon  demand  of  its  government,  in 
effect  prohibits  the  surrender  by  either  nation  of  a  person 
charged  with  any  other  than  one  of  the  mentioned  crimes;  that 
the  treaty  is  to  be  construed  as  containing  an  implied  stipu- 
lation upon  the  part  of  the  United  States  that  a  person  com- 
mitting any  other  crime  against  its  laws  than  one  of  those 
named  in  the  treaty,  and  who  thereafter  escapes  to  Hawaii, 
shall  not  be  subject  to  arrest  and  return  to  the  United  States, 
there  to  be  tried  for  such  nonenumerated  crime,  even  though 
the  government  of  Hawaii  should  voluntarily  surrender  him 
for  that  purpose  as  a  matter  of  comity.  In  our  opinion  the 
language  of  this  treaty  will  not  bear  such  a  construction.  It 
is,  of  course,  true  that,  when  a  treaty  provides  for  the  extra- 
dition of  fugitives  charged  with  particular  crimes,  the  recipro- 
cal duty  of  delivering  up  to  the  justice  of  the  other  persons 
charged  with  crime  is  confined  to  the  particular  cases  for 
which  the  treaty  has  provided:  Commonwealth  v.  Hawes,  13 
Bush,  697;  26  Am.  Rep.  242;  United  States  v.  Rauscher,  119- 
U.  S.  407,  411,  412.  Thus,  in  Commonwealth  v.  Ilawes,  just 
cited,  it  is  said:  "The  right  of  one  government  to  demand 
and  receive  from  another  the  custody  of  an  offender  who  has 
sought  asylum  upon  its  soil  depends  upon  the  existence  of 
treaty  stipulations  between  them,  and  in  all  cases  is  derived 
from,  and  is  measured  and  restricted  by,  the  provisions, 
express  and  implied,  of  the  treaty." 

But  while  this  is  so,  the  existence  of  a  treaty  which  pro- 
vides for  extradition  for  certain  crimes  does  not  deprive  either 
nation  of  the  power  and  right  to  exercise  35*  its  own  discre- 
tion in  cases  not  coming  within  the  terms  of  the  treaty.  It 
is  only  to  the  extent  that  the  treaty  imposes  an  obligation  to 
surrender  persons  charged  with  particular  offenses  that  there 
is  any  restriction  placed  upon  the  sovereign  right  of  the  nation 
in  which  the  fugitive  is  found,  to  either  permit,  or  refuse  to 
permit,  his  arrest  and  return  to  the  country  from  which  he  has 
fled.  In  other  words,  in  relation  to  persons  charged  with 
offenses  not  named  in  the  treaty,  each  government,  as  an  inci- 
dent of  its  sovereignty,  may  either  grant  or  denjr  to  the  fugi- 
tive an  asylum  within  its  jurisdiction.  This  conclusion  is  so 
obviously  correct  that  no  extended  argument  is  necessary  to 
austain  it,  and  the  principle  is  thus  stated  in  section  269  of 


May,  1894.]  Ex  parte  Fobs.  185 

volume  2  of  Wharton's  International  Law  Digest:  "  The> 
rule  ezpressio  unius  est  exclusio  alterius  applies  to  extradition 
treaties;  and  under  such  treaties  process  can  be  sustained 
only  for  enumerated  offenses.  This,  however,  would  not  pre- 
clude in  extraordinary  cases,  and  an  appeal,  not  on  the  basis 
of  the  treaty,  but  on  the  ground  of  comity,  for  surrender  of  a 
fugitive  charged  with  a  nonenumerated  offense,  when  such 
offense  is  one  which  would  justify  such  an  extraordinary 

measure Thus,  in  1796,  the  secretary  of  state  (Mr. 

Pickering),  '  expresses  his  concurrence  with  Mr.  Liston 
(British  minister  at  Washington),  in  the  opinion  that  while 
the  reciprocal  delivery  of  murderers  and  forgers  is  expressly 
stipulated  in  the  27th  article  of  our  treaty  with  Great  Britain, 
the  two  governments  are  left  at  liberty  to  deliver  other  offend- 
ers as  propriety  and  mutual  advantage  shall  direct.  ...» 
The  attorney  general  has  just  called,  and  thinks  the  opinion 
expressed  to  be  correct':  Mr.  Pickering  to  the  president,  June 
3,  1796.  MSS.  Dom.  Let.  In  a  letter  of  same  date  to  the 
governor  of  Vermont,  Mr.  Pickering  says:  'The  reciprocal 
delivery  of  murderers  and  forgers  is  positively  stipulated  by 
the  27th  article  of  the  treaty;  the  conduct  of  the  two  govern- 
ments with  respect  to  other  offenders  is  left,  as  before  the 
treaty,  to  their  mutual  discretion,  but  this  discretion  will 
doubtless  advise  88S  the  delivery  of  culprits  for  offenses  which 
affect  the  great  interests  of  society.'" 

The  crime  with  which  the  petitioner  is  charged,  not  being 
an  extraditable  offense  under  the  treaty  between  the  United 
States  and  the  government  of  the  Hawaiian  Islands,  it  must 
be  presumed  that  the  surrender  of  the  petitioner  was  made 
by  the  latter  in  the  exercise  of  its  own  sovereign  discretion 
and  as  an  act  of  comity.  This  violated  no  right  secured  to 
the  petitioner  by  the  treaty  referred  to,  as  that  treaty  does 
not  in  terms,  or  by  necessary  implication,  deny  to  that  gov- 
ernment the  right  to  surrender,  or  deprive  the  United  States 
of  the  right  upon  such  surrender  to  receive  into  its  custody, 
fugitives  charged  with  offenses  not  enumerated  in  the  treaty. 
The  cases  of  United  States  v.  Rauscher,  119  U.  S.  407;  Com- 
monwealth  v.  Hawes,  13  Bush,  697;  26  Am.  Rep.  242;  United 
States  v.  Watts,  8  Saw.  370;  Ex  parte  Hibbs,  26  Fed.  Rep. 
421,  cited  and  relied  upon  by  petitioner,  do  not  sustain  his 
contention  upon  this  point.  Those  cases  simply  declare  that 
when  a  defendant  has  been  surrendered  in  pursuance  of  a 
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treaty  for  trial  upon  a  specific  charge  named  therein  he  can- 
not be  placed  upon  trial  for  any  other  than  the  particular 
offense  named  in  the  extradition  proceeding.  This  rule  is 
well  settled,  but  it  has  no  application  whatever  to  the  case 
presented  by  the  petitioner  here. 

It  is  also  contended  in  behalf  of  petitioner  that  he  was  only 
surrendered  by  the  government  of  the  Hawaiian  Islands  for 
trial  upon  the  indictment  referred  to  in  the  warrant  issued 
by  the  government  commanding  his  arrest  and  delivery  into 
the  custody  of  the  agent  authorized  to  convey  him  back  to 
this  state,  and  that  when  this  indictment  was  set  aside  he 
had  fully  met  his  accusation  and  was  entitled  to  a  reasonable 
time  within  which  to  return  to  the  foreign  asylum,  and  that 
he  cannot  be  lawfully  detained  here  to  answer  the  complaint 
upon  which  he  is  now  held  for  trial  before  the  superior  court. 
If  it  should  be  conceded  that  a  fugitive  from  justice,  sur- 
rendered by  a  foreign  government  on  grounds  35*  of  comity, 
has  the  same  right  to  his  discharge  upon  habeas  corpus,  when 
imprisoned  upon  a  different  charge  than  that  for  which  he 
was  delivered  up,  as  if  he  had  been  extradited  under  the  pro- 
visions of  a  treaty,  and  arrested  and  detained  for  trial  upon 
another  offense  than  that  named  in  the  extradition  proceed- 
ings, in  violation  of  the  implied  provisions  of  the  treaty,  still 
we  do  not  think  the  petitioner  here  would  be  entitled  to  a 
discharge  upon  the  facts  appearing  in  this  record.  The  order 
setting  aside  the  indictment  did  not  operate  as  an  acquittal 
of  the  petitioner  for  the  offense  therein  charged,  and  is  not  a 
bar  to  his  further  prosecution  for  the  same  offense  by  indict- 
ment or  information.  And  as  he  is  now  held  by  virtue  of  an 
order  of  commitment  based  upon  a  complaint  charging  him 
with  the  identical  offense  named  in  the  indictment  set  aside, 
and  to  answer  which  he  was  surrendered  by  the  Hawaiian 
government  for  trial  by  the  state,  the  petitioner  should  be 
remanded. 

Petitioner  remanded. 

Beatty,  C.  X,  Harrison,  J.,  and  Garoutte,  J.,  concurred. 


McFarland,  justice,  dissented,  saying:  "The  first  point  made  by  the 
petitioner  is  that  he  cannot  be  returned  to  this  country  and  tried  here  for  any 
crime  not  enumerated  in  the  treaty.  There  are  certain  very  strong  author- 
ities to  sustain  this  point,  particnlarly  Commonwealth  v.  Harms,  13  Bush, 
697;  26  Am.  Rep.  242;  United  Slates  v.  Watts,  8  Saw.  370;  Holme*  v.  Jenni- 
ton,  14  Pet.  640,  593;  United  States  v.  Rauscher,  119  U.  S.  407;  Spear  oa 
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Extraditions,  221,  205,  et  seq.  The  questions  raised  by  this  point  need  not, 
however,  be  here  passed  npon  definitely,  because  we  think  that  the  petitioner 
should  be  discharged  npon  the  second  point  made  by  his  counsel,  to  wit,  that 
the  indictment  upon  which  the  extradition  was  secured  having  been  set  aside, 
and  the  petitioner  entirely  discharged,  he  cannot  afterwards  be  held  upon 
the  complaint  before  a  justice  of  the  peace,  without  having  been  given  reason- 
able time  to  return  to  the  country  from  whence  he  was  brought.  The  treaty 
above  mentioned  provides  that  a  person  charged  with  crime  shall  be  extra- 
dited only  '  upon  such  evidence  of  criminality  as,  according  to  the  laws  of  the 
place  where  the  person  so  charged  shall  be  found,  would  justify  his  appre- 
hension and  commitment  for  trial  if  the  crime  had  been  committed  there. 
It  further  provides  that  the  person  demanded  shall  be  brought  before  a  court 
of  the  country  in  which  he  is  '  to  the  end  that  the  evidence  of  criminality  may 
be  heard  and  considered.'  And  if,  upon  such  hearing,  the  magistrate  is  sat- 
isfied that  the  evidence  sustains  the  charge,  he  may  issue  a  warrant  for  the 
surrender  of  the  fugitive.  Now,  in  the  case  at  bar,  it  appears  that  the  judge  at 
the  Hawaiian  Islands  was  presented  with  a  certified  copy  of  the  indictment 
that  had  been  found  against  the  petitioner,  with  the  affidavit  of  the  foreman 
of  the  grand  jury,  and  that  he  acted  entirely  upon  the  sufficiency  of  the  evi- 
dence as  afforded  by  said  indictment.  And  the  indictment  upon  which  the 
authorities  of  the  Hawaiian  Islands  acted,  and  which  it  may  reasonably  be 
supposed  was  considered  as  sufficient  evidence  for  action  there,  having  been 
set  aside  and  held  invalid  by  the  court  in  Plumas  county,  and  the  prisoner 
having  been  discharged  under  said  indictment,  upon  which  the  extradition 
papers  were  based,  he  could  not  be  held  upon  a  complaint  before  a  magistrate 
and  proceedings  which  were  entirely  unknown  to  the  authorities  of  the 
Hawaiian  Islands,  and  upon  which  their  order  for  the  arrest  of  the  fugitive 
was  not  in  any  way  based.  As  was  said  in  Commonwealth  v.  Hawes,  13  Bush, 
€97,  26  Am.  Rep.  242:  '  By  providing  the  terms  and  conditions  upon  which  a 
warrant  for  the  arrest  of  the  alleged  fugitive  may  be  issued,  and  confining  the 
duty  of  making  the  surrender  to  cases  in  which  the  evidence  of  criminality  is 
sufficient,  according  to  the  laws  of  the  place  where  such  fugitive  is  found,  to 
justify  his  commitment  for  trial,  the  right  of  the  demanding  government  to 
decide  finally  as  to  the  propriety  of  the  demand,  and  as  to  the  evidences  of 
guilt,  is  as  plainly  excluded  as  if  that  right  had  been  denied  by  express  lan- 
guage. It  would  scarcely  be  regarded  an  abuse  of  the  rules  of  construction 
from  these  manifest  restrictions  unaided  by  extraneous  considerations,  to 
deduce  the  conclusion  that  it  was  not  contemplated  by  the  contracting  parties 
that  an  extradited  prisoner  should,  under  any  circumstances,  be  compelled  to 
defend  himself  against  a  charge  other  than  one  upon  which  he  is  surrendered, 
much  less  against  one  for  which  his  extradition  could  not  be  demanded.' 
And  I  think  the  right  under  the  treaty  is  one  which  the  petitioner  himself 
may  assert  The  petitioner,  in  my  opinion,  should  be  discharged  from 
custody." 

Extradition— RiQHr  or  Foreign  Nation  to  Surrender  Fugitive.  — A 
sovereign  state  has  the  right  to  surrender  to  a  friendly  nation  an  offender 
against  the  laws  of  the  latter,  whatever  may  be  the  difference  of  opinion  in 
regard  to  its  obligation  so  to  do:  Matter  of  Fetter,  23  N.  J.  L.  311;  57  Am. 
Dec.  382.  By  the  law  and  usages  of  nations  fugitives  charged  with  felonies 
or  other  high  crimes  should  be  surrendered  by  a  foreign  and  friendly  nation 
to  which  they  have  fled:  In  re  Washburn,  4  Johns  Ch.  106;  8  Am.  Dec.  548, 
and  aotsw 
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Extradition. — An  extradited  fugitive  is  triable  for  a  crime  other  than  thai 
named  in  the  warrant,  when  the  criminal  act  for  which  he  was  extradited 
and  that  for  which  he  is  indicted  and  held  is  the  same:  People  v.  Cross,  135 
N.  Y.  536;  31  Am.  St.  Rep.  850,  and  note;  bat  see  Commonwealth  v.  Wright, 
158  Mass.  119;  35  Am.  St.  Rep.  475,  and  note. 
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[102  California,  862.] 

Wats  of  Necessity — Partition. — On  the  partition  by  judgment  of  a  tract 
of  land,  if  one  of  the  parcels  set  aside  to  be  held  in  severalty  is  so  situ- 
ated that  a  way  of  necessity  would  be  implied  in  its  favor  had  it  been 
conveyed  by  all  the  tenants  in  common  to  one  of  their  number,  the  same 
implication  arises  in  favor  of  the  person  to  whom  it  was  set  aside  by  sucb 
judgment  and  his  successor  in  interest,  whether  the  way  was  referred 
to  in  the  judgment  or  not. 

Way  of  Necessity.  —The  Right  of  a  Way  of  Necessity  Passes  with  each 
successive  transfer  of  the  title,  whether  voluntary  or  involuntary. 

Way  of  Necessity,  Laches  in  Claiming. — A  way  having  been  created  by 
necessity  for  its  use  cannot  be  extinguished  so  long  as  the  necessity  con- 
tinues to  exist,  and  therefore  continues  though  not  claimed  for  many 
years  during  which  another  right  of  way  was  used  under  a  special  agree- 
ment. 

A  Right  op  Way  of  Necessity  cannot  be  denied  on  the  ground  that  such  a 
way  could  he  procured  by  condemnation  under  the  statute. 

Way  of  Necessity. — It  is  no  answer  to  the  existence  of  a  way  of  necessity 
that  the  persons  over  whose  land  it  is  claimed  should  hare  designated 
its  locality,  as,  if  they  did  not,  the  owners  of  the  dominant  estate  could 
designate  it. 

R.  M.  Fitzgerald,  for  the  appellants. 

R.  H.  Latimer  and  C.  Y.  Brown,  for  the  respondents. 

164  Haynes,  C.  Respondents  are  the  owners  of  a  certain 
parcel  of  land  in  Contra  Costa  county,  which  is  bounded  on 
the  west  by  a  county  road,  and  on  the  east  by  lands  of  appel- 
lant Weston,  and  this  action  is  brought  against  Weston  and 
his  tenant,  White,  to  recover  damages  for  alleged  trespasses 
committed  by  crossing  respondents'  land  to  the  county  road. 
The  defendants  (appellants  here)  in  defense  of  the  action 
alleged  a  way  of  necessity  across  plaintiffs'  land  to  reach  the 
county  road,  and  that  in  the  use  and  enjoyment  of  said  ease- 
ment which  is  appurtenant  to  their  land  they  traveled  across 
plaintiffs'  land  over  a  roadway  designated  for  such  use  by 
plaintiff,  Simon  Blum. 

Defendant  Weston  also  filed  a  cross-complaint  seeking  to 
quiet  his  title  to  said  easement.     Demurrers  were  interposed 
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to  the  answers  and  cross-complaint,  which  were  overruled, 
and  no  question  is  made  here  as  to  the  sufficiency  of  these 
pleadings.  The  cause  was  tried  by  the  court  without  a  jury, 
and  resulted  in  findings  and  judgment  365  for  plaintiffs,  from 
which  the  defendants  appeal  upon  the  judgment- roll. 

The  findings  of  fact  are  very  full,  and  specify  with  great 
particularity  the  whole  course  of  the  title  of  both  parcels  from 
the  patent  granted  by  the  United  States  down  to  the  parties 
to  this  action.     Briefly  stated,  the  facts  found  are  as  follows: 

In  1866  the  United  States  patented  the  San  Miguel  rancho 
to  thirteen  persons  as  tenants  in  common,  both  parcels  here 
involved  being  part  of  6aid  rancho.  These  patentees  sold 
their  interests  to  divers  persons,  and  in  1868  about  fifty  per- 
sons owned  the  rancho  as  tenants  in  common;  and  in  that 
year  the  ranch  was  partitioned  among  the  owners  by  the  dis- 
trict court,  the  hill  land  and  valley  land  being  separately 
divided.  S.  Blum,  one  of  the  plaintiffs,  received  an  un- 
divided two-thirds  interest  in  lot  8  of  "hill  land,"  and  the 
flame  interest  in  lot  8  of  the  "valley  land,"  and  M.  S.  Chase, 
defendants'  remote  grantor,  received  an  undivided  one-third 
in  eacn  of  said  lots.  The  title  to  Blum's  interest  in  lot  8, 
hill  land,  by  mesne  conveyances,  became  vested  in  W.  E. 
Davis,  and  Chase  having  died,  the  lot  last  mentioned  was,  in 
1876,  partitioned  by  the  court  between  Swain,  his  adminis- 
trator, and  Davis,  part  A,  containing  425  acres,  being  awarded 
to  Davis,  and  part  B,  containing  213  acres,  to  Swain,  as  ad- 
ministrator. Part  B,  so  partitioned  to  Chase's  administrator, 
through  several  mesne  conveyances,  became  vested  in  one 
C.  K.  Breeze,  and  in  1889  was  sold  under  execution  to  satisfy 
a  judgment  against  Breeze,  and  the  purchaser  at  execution 
sale  sold  and  conveyed  the  same  parcel  to  defendant  Weston 
in  July,  1890. 

In  1871  lot  8,  valley  land,  was  also  partitioned  by  the  court 
between  Chase's  administrator  and  the  plaintiffs  in  this 
action,  the  lot  being  divided  into  two  parts,  designated  as 
divisions  1  and  2,  division  1  being  allotted  to  plaintiffs,  and 
being  the  same  parcel  described  in  the  complaint  in  this 
action. 

*••  Some  other  findings  were  made  which  will  be  noticed 
hereafter. 

So  far  as  the  situation  of  defendant's  land  is  concerned,  no 
question  is  made  but  he  is  entitled  to  a  way  of  necessity. 
For  a  general  discussion  of  this  class  of  easements,  and  a 
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statement  of  the  law  as  to  several  of  the  elements  thereof,  see 
Kripp  v.  Curtis,  71  Cal.  62. 

The  substance  of  respondents'  contention  is  that "  a  way  of 
necessity"  lies  in  grant,  though  it  is  not  necessary  that  it  bo 
an  express  grant;  that  "  the  deed  of  a  grantor  creates  the 
way  when  it  is  one  of  necessity  as  much  as  it  does  when  it 
is  created  by  an  express  grant";  but  that  here  there  was  no> 
grant,  the  original  tract,  which  embraced  both  parcels,  being 
owned  by  many  persons  as  tenants  in  common,  and  that  the 
several  ownership  of  the  different  parcels  was  accomplished 
by  proceedings  under  the  statute  for  partition,  and  that  no 
grant  can  be  implied  in  such  case. 

But  this  contention  cannot  be  sustained  either  upon  prin- 
ciple or  authority.  I  can  perceive  no  difference  in  the  effect 
of  an  allotment  by  order  of  the  court  in  a  proceeding  for  par- 
tition and  an  allotment  by  deed  from  all  the  other  tenants  in 
common.  The  effect  in  each  case  is  to  vest  the  title  of  all  in 
a  particular  parcel  in  one,  the  decree  operating  as  such  con- 
veyance. In  Viall  v.  Carpenter,  14  Gray,  127,  it  was  said: 
"The  court  do  not  doubt  that,  by  the  division  of  the  real 
estate  of  Thomas  Carpenter,  deceased,  in  the  probate  court, 
his  heirs,  to  whom  specific  portions  of  that  estate  were  as- 
signed, acquired  a  right  of  way  to  those  portions  over  other 
lands  which  had  been  their  ancestor's.  And  whether  they 
acquired  this  right  solely  as  of  necessity,  without  any  provi- 
sion therefor  in  the  language  of  the  division,  or  by  the  effect  of 
the  language  used  by  the  committee  in  making  the  record  of 

the  division,  seems  to  us  unimportant The  reservation, 

in  terms,  of  a  way  of  necessity,  would  confer  no  further  right 
than  would  be  conferred  by  operation  of  law,  without  those 
words." 

In  Ellis  v.  Bassett,  128  Ind.  118,  25  Am.  St.  Rep.  421,  a 
part  of  the  land  belonging  36T  to  an  estate  fronting  on  a  high- 
way was  set  off  to  the  widow,  and  the  remainder  was  sold  by 
order  of  court.  It  was  held  that  the  purchaser  had  a  way  of 
necessity  over  the  widow's  land.  The  court,  in  that  case, 
went  so  far  as  to  say  that:  UA  right  of  way,  upon  a  severance 
of  the  estate  by  partition  between  heirs,  sometimes  arises 
when  it  would  not  exist  in  case  of  a  conveyance  of  one  por- 
tion of  the  premises." 

In  Pernam  v.  Wead,  2  Mass.  203,  3  Am.  Dec.  43,  it  was  held 
that  where  a  judgment  creditor  levied  on  part  of  the  debtor's 
land,  leaving  the  latter  no  passage  from  the  remaining  por- 
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tion  to  the  highway,  the  debtor  has  necessarily  a  right  of  way 
over  the  land  levied  upon:  See,  also,  Taylor  v.  Townsend,  8- 
Mass.  411;  5  Am.  Dec.  107;  Smyles  v.  Hastings,  22  N.  Y.  217. 

It  does  not  affect  Weston's  right  that  he  was  not  a  party  to> 
the  partition.  The  easement,  resulting  by  operation  of  law 
from  the  fact  that  the  parcel  of  land  he  now  owns  was  cut  off 
from  the  county  road  by  other  subdivisions  of  the  original 
tract,  attached  to  that  parcel  as  an  appurtenance,  and  passed 
with  each  successive  transfer  of  title,  whether  such  transfer 
was  by  deed  executed  by  the  party,  or  by  sale  under  execu- 
tion. That  it  is  such  appurtenance,  and  passes  to  each  suc- 
cessive owner,  was  held  in  Taylor  v.  Warnaky,  55  Cal.  350. 
The  Civil  Code  makes  no  distinction  as  to  the  mode  of  trans- 
fer, but  provides  generally  that  "a  transfer  of  real  property 
passes  all  easements  attached  thereto":  Civ.  Code,  sec.  1104. 

Respondents  also  cite  several  cases  to  the  effect  that  par- 
tition suits  do  not  create  new  or  additional  titles  in  the  respect- 
ive parties,  that  it  only  severs  the  unity  of  possession.  But 
those  cases  did  not  involve  the  question  of  an  easement 
appurtenant  to  the  land  allotted  to  each,  but  related  to  the 
title  by  which  the  tenants  in  common  held  the  land  itself. 
It  is  further  argued  that  ho  grant  from  Chase  could  convey 
any  title  as  against  Blum,  his  cotenant.  If  by  this  is  meant 
that  Chase  could  not  grant  a  right  of  way,  other  than  a  way 
of  368  necessity,  across  land  in  which  Blum  was  a  cotenant, 
the  statement  is  correct;  but  Chase  and  Blum,  as  cotenants- 
of  lot  8,  hill  land,  had  a  right  of  way  of  necessity  over  lot  8, 
valley  land,  which  was  also  owned  by  them;  and  when  lot  8, 
hill  land,  was  again  partitioned  the  way  was  not  lost,  because 
Chase  and  Blum  still  owned  the  valley  land  as  cotenants; 
or,  if  the  valley  land  were  first  partitioned,  such  partition 
could  not  destroy  the  easement  which  belonged  to  the  hill 
land. 

It  is  further  argued  that  the  judgment  in  these  partition 
suits  did  not  provide  a  right  of  way  for  the  hill  land,  and  that 
these  judgments  are  final.  But  we  have  seen  that  it  is  not 
material  whether  in  these  judgments  a  way  was  reserved  or 
not;  that  the  law  itself  creates  it:  Viall  v.  Carpenter,  14 
Gray,  127. 

Respondents  further  contend  that  such  way  not  having 
been  used  or  claimed  from  about  1871  to  the  time  when  Mar- 
tin, defendants'  grantor,  made  the  agreement  with  plaintiffs 
in  1890,  the  court  should  not  presume  any  thing  in  defend- 
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ants'  favor,  but  should  hold  that  any  way  they  may  have 
had  has  lapsed  by  their  failure  to  use  or  claim  it. 

The  seventh  finding  is  as  follows:  "That  plaintiffs'  land  is 
adjacent  to  and  contiguous  on  the  west  side  of  defendant 
Weston's  land,  and  the  county  road  running  from  Ygnacio 
valley  to  Pine  cation  bounds  plaintiffs'  land  on  the  west,  and 
no  county  road  runs  through,  adjacent  or  contiguous  to 
defendant  Weston's  land;  that  defendants'  grantors  had  no 
means  of  egress  or  ingress  to  and  from  said  defendants'  land 
to  the  county  road  except  a  road  from  plaintiffs'  land  traveled 
by  defendants'  grantors  by  a  special  agreement  with  plain- 
tiffs." 

This  finding  contains  facts  showing,  when  taken  in  connec- 
tion with  the  facts  hereinbefore  stated,  all  that  is  necessary  to 
create  a  way  of  necessity.  It  is  true  that  it  is  found  that  Wes- 
ton's grantors  used  a  road  across  plaintiffs'  land  by  a  special 
agreement,  but  what  that  agreement  was,  or  when  made,  is 
not  stated.  The  answer  to  defendants'  cross-complaint  alleges 
that  869  J.  West  Martin  (Weston's  grantor)  used  it  for  a 
short  time  in  1890,  under  an  agreement  with  the  plaintiffs. 
It  is  not  found,  nor  is  it  claimed  by  counsel,  that  it  created  a 
way  or  easement  of  a  different  character  from  a  way  of  neces- 
sity, which  became  appurtenant  to  the  land  now  owned  by 
Weston.  If  it  did  it  is  apparent  that  plaintiffs  could  not 
maintain  trespass  for  using  it;  while,  if  it  did  not,  I  fail  to 
perceive  how  it  could  affect  the  existence  of  a  way  of  necessity 
which,  upon  the  partition,  become  appurtenant  to  the  land. 
Besides,  the  facts  found  having  shown  that  a  way  of  necessity 
once  existed,  it  must  be  presumed  to  continue  until  some  fact 
found  by  the  court  shows  that  the  right  no  longer  exists. 
For  all  that  appears  from  this  finding,  the  "special  agree- 
ment" may  have  been  solely  confined  to  the  location  of  the 
way,  or  some  like  particular,  consistent  with,  and  appropriate 
to,  the  existence  of  the  way  of  necessity.  The  way,  having 
been  created  by  the  necessity  for  its  use,  cannot  be  extin- 
guished so  long  as  the  necessity  exists.  The  necessity,  of 
course,  ceases  when  another  way  has  been  acquired,  or 
when,  by  the  acquisition  of  other  lands,  the  owner  can  reach 
the  public  road  without  traversing  the  land  of  others. 

That  defendant  could  have  a  way  by  condemnation  under 
the  statute  does  not  affect  his  right:  Pernam  v.  Wead,  2  Mass. 
202,  203;  3  Am.  Dec.  43;  Collins  v.  Prentice,  15  Conn.  39;  38 
Am.  Dec.  61. 


May,  1894.]  Blum  v.  Weston.  193 

The  findings  that  defendants  have  no  right  of  way  of  neces- 
sity or  otherwise,  that  they  have  not  used  the  way  except  as 
trespassers,  that  plaintiffs  have  not  designated  any  road,  and 
that  Weston  does  not  deraign  title  from  Blum,  "except  as 
hereinbefore  stated,"  are  conclusions  of  law  from  the  facts 
found.  It  is  immaterial  whether  plaintiffs  or  their  grantors 
designated  a  road  or  way;  as,  if  they  did  not,  the  owners  of 
the  dominant  estate  could  designate  it:  Kripp  v.  Curtis,  71 
Cal.  62,  65. 

As  all  the  facts  necessary  to  support  a  judgment  for  the 
defendants  have  been  found  the  judgment  should  87°  be 
reversed,  with  directions  to  the  court  below  to  enter  judgment 
upon  the  findings  for  defendants,  with  costs. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  it  is  ordered 
that  the  judgment  appealed  from  be  reversed,  with  directions 
to  the  court  below  to  enter  judgment  for  defendants  according 
to  the  prayer  of  the  cross-complaint. 

Harrison,  J.,  Garoutte,  J.,  Paterson,  J. 


Wat  ot  Necessity  by  Partition. — A  partition  of  real  estate  among 
heirs  carries  with  it,  by  implication,  the  same  right  of  way  from  one  part  to 
and  over  the  other  as  had  been  plainly  and  obviously  enjoyed  by  the  com- 
mon ancestor,  in  so  far  as  it  is  reasonably  necessary  for  the  enjoyment  of 
each  part:   Ellis  v.  Bassetl,  128  Ind.  118;  25  Am.  St.  Rep.  421. 

Private  Ways  in  Existence  are  a  Part  of  the  Realty  and  pass  by  a 
conveyance  of  the  land:  De  Rochemont  v.  Burlington  etc.  R.  /?.,  64  N.  H.  500; 
Wolf  v.  Brass,  72  Tex.  133;  Dorman  v.  Bates,  82  Me.  438;  Alley  v.  Carleton, 
29  Tex.  74;  94  Am.  Dec.  260,  and  note;  Bonelli  v.  Blakemore,  66  Miss.  136; 
14  Am.  St.  Rep.  650.  A  right  of  way  to  land  devised  over  other  land  of  the 
testator  is  appurtenant  to  the  land,  and  passes  by  a  conveyance  of  the  land 
without  express  mention:  Lide  v.  Hartley,  36  Ala.  627;  76  Am.  Dec.  338. 
Easements  are  attached  to  the  estate  and  follow  the  estate  into  the  hands  of 
an  assignee:  Hills  v.  Miller,  3  Paige,  254;  24  Am.  Dec.  218,  and  note.  See, 
also,  on  this  subject  the  extended  note  to  Elliott  v.  R/ielt,  57  Am.  Deo.  759. 
am.  St.  Rei\.  Vol  XLL  - 13 
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Foster  v.  Board  op  Police  Commissioners. 

[102  California,  483.] 

Municipal  Corporations  —  Constitutional  Law  —  Power  to  Amend 
Ordinances. — If  a  state  constitution  provides  that  any  city  may  make- 
and  enforce  within  its  limits  such  local,  police,  sanitary,  and  other  regu- 
lations as  are  not  in  conflict  with  general  laws  such  city  is  thereby 
given  power  to  legislate  upon  such  subjects,  and  this  includes  the  power 
to  amend  a  pre-existing  ordinance  upon  the  same  subject  and  obviate* 
all  necessity  of  authority  therefor  being  conferred  by  its  charter. 

Constitutional  Law.— No  Law  is  Ex  Post  Facto  within  the  Mean- 
ing of  the  Constitution  Unless  it  applies  to  crimes  and  their  pun- 
ishment, or  punishes  a  party  for  acts  antecedently  done  which,  when 
done,  were  not  punishable  at  all,  or  were  not  punishable  to  the  extent 
or  in  the  manner  described. 

Municipal  Corporations — Ordinance,  Ex  Post  Facto  Operation  op. — 
An  ordinance  respecting  the  licensing  of  saloons  disqualifying  any  per- 
son from  receiving  such  license  who  has  carried  on  the  business  of  selU 
ing  or  furnishing  liquor  in  any  place  where  females  are  suffered  or 
procured  to  wait  or  attend  in  any  manner  on  any  person,  and  where 
also  any  musical,  theatrical,  or  other  public  exhibition  or  performance 
was  exhibited  or  performed,  is  not  void  as  an  ex  post  facto  law.  There- 
fore such  license  may  be  refused  to  a  person  who  has  been  guilty  of  the 
acts  specified,  though  they  were  not  crimes  nor  disqualifications  when 
committed,  and  though  he  agrees  not  to  permit  similar  acts  during  the 
period  for  which  the  license  is  sought.  The  ordinance  is  not  intended 
to  punish  crime,  but  merely  to  exclude  persons  from  its  benefit  whose 
past  conduct  shows  they  are  unfit  to  receive  it. 

Constitutional  Law — Discrimination  between  Persons  and  Classes. 
An  ordinance  is  not  void  because  of  its  discrimination  between  different 
classes  of  persons  if  it  affects  all  persons  of  certain  classes  and  as  to 
them  acts  uniformly.  Therefore,  a  municipal  ordinance  may  prescribe 
that  a  license  to  sell  liquor  shall  not  be  granted  except  upon  certain 
conditions  specified  therein,  and  that  persons  who  have  been,  or  shall 
thereafter  be,  guilty  of  certain  acts  shall  be  excluded  from  the  benefit 
of  the  ordinance  if  the  acts  so  specified  are  such  as  probably  render 
persons  seeking  the  license  unfit  to  exercise  the  privileges  conferred 
by  it. 

Constitutional  Law — Special  Legislation. — An  Ordinance  of  a  City 
applicable  to  every  part  thereof  is,  as  to  such  city,  a  general  law,  and 
not  in  conflict  with  the  state  constitution  forbidding  local  legislation. 

Carroll  Cook,  for  the  appellant. 

H.  T.  Cresswell,  for  the  respondent. 

487  Haynes,  C.  Appellant  petitioned  the  superior  court 
for  a  writ  of  mandate  to  compel  the  board  of  police  commis- 
sioners to  consent  to  the  issuance  to  him  of  a  license  as  a 
retail  liquor  dealer.  An  alternative  writ  was  granted,  and 
upon  the  return  thereof  the  defendants  demurred  to  the  peti- 
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tion,  and  this  appeal  is  from  the  judgment  entered  thereon 
dismissing  the  writ. 

Appellant  was  the  proprietor  of  the  Bella  Union  Theater, 
and  in  connection  therewith  had  a  saloon  in  which,  prior  to 
May  1,  1893,  females  were  employed  to  wait  upon  those  who 
patronized  his  place  of  business.  His  license  for  the  theater 
was  from  April  15  to  September  15, 1893.  His  license  for  the 
sale  of  liquor  expired  June  1,  1893.  On  May  1st  he  closed 
his  place  of  business  for  *88  repairs.  On  June  12,  1893,  he 
applied  to  the  license  collector  for  a  retail  liquor  dealer's 
license,  and  that  officer  refused  to  issue  it,  and  gave  as  the 
ground  of  such  refusal  that  the  board  of  police  commission- 
ers had,  in  writing,  directed  him  not  to  issue  such  license  to 
appellant,  for  the  reason  that  appellant,  prior  to  that  time, 
had  employed  and  permitted  females  to  wait  upon  customers 
therein. 

The  petition  further  alleged  that  he  applied  to  said  board 
of  police  commissioners  for  such  consent,  assuring  them  that 
44  he  did  not  intend,  and  would  not,  if  such  license  was 
granted  to  him  as  requested,  either  procure  or  suffer  any 
females  to  wait  on  or  attend  in  any  manner  any  person  in 
his  place  of  business,"  and  also  tendered  a  recommendation  in 
writing  of  twelve  citizens  owning  real  property  in  the  block 
in  which  his  said  business  was  to  be  carried  on  that  such 
license  be  granted. 

This  application  was  denied,  upon  the  ground  that  appel- 
lant had  prior  thereto  employed  and  permitted  females  to 
wait  upon  customers  in  his  said  place  of  business,  and  the 
sole  question  to  be  determined  upon  this  appeal  is  the  valid- 
ity of  an  ordinance  approved  July  28,  1880,  known  as  order 
No.  1589,  as  amended  May  22,  1893,  by  order  No.  2637.  The 
material  part  of  the  amended  section,  so  far  as  this  appeal  is 
concerned,  is  as  follows: 

"Provided,  however,  as  a  police  measure  for  the  suppression 
of  public  vice,  immorality,  and  crime,  that  no  license  shall 
be  granted  under  this  section,  upon  the  recommendation  of 
citizens  or  otherwise,  to  any  person  who  has  been  convicted 
of  felony,  or  to  any  person  who  has  carried  on,  is  carrying 
on,  or  is  about  to  carry  on  the  business  of  selling  or  furnish- 
ing spirituous,  malt,  or  fermented  liquors  or  wines  in  any 
dance-cellar  or  dance-hall,  or  in  any  place  where  females  are 
suffered  or  procured  to  wait  or  attend  in  any  manner  on  any 
person,  and  wherein  also  any   musical,  theatrical,  or  other 
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public  exhibition  or  performance  is  exhibited  or  performed, 
489  or  in  connection  with  any  resort  for  lewd,  immoral,  or 
unlawful  purposes." 

Appellant  contends  that  this  ordinance  is  void,  and  bases 
this  contention  upon  several  grounds. 

1.  That  the  act  of  March  23,  1878,  is  a  part  of  the  consoli- 
dation act  or  charter  of  the  city  of  San  Francisco;  that  this 
act  was  not  repealed  by  the  constitution  of  1879,  and  that  the 
amended  ordinance  is  in  conflict  therewith. 

The  second  subdivision  of  section  4  of  that  act  is  as  follows: 

"Those  making  6ales  of  less  than  fifteen  thousand  dollars 
per  quarter  shall  pay  a  license  of  twenty  dollars  per  quarter; 
provided,  that  on  and  after  January  1,  1879,  no  license  as  a 
retail  liquor  dealer  shall  be  issued  by  the  collector  of  license 
unless  the  person  desiring  the  same  shall  have  obtained  the 
written  consent  of  a  majority  of  the  board  of  police  commis- 
sioners of  the  city  and  county  of  San  Francisco  to  carry  on 
or  conduct  said  business;  but,  in  case  of  refusal  of  such  con- 
sent upon  application,  said  board  of  police  commissioners 
shall  grant  the  same  upon  the  written  recommendation  of 
not  less  than  twelve  citizens  of  San  Francisco  owning  real 
estate  in  the  block  or  square  in  which  said  business  of  retail 
liquor  dealer  is  to  be  carried  on,  or  in  the  four  blocks  or 
squares  bounding  the  same":  Stats.  1877-78,  p.  444. 

It  may  be  conceded  that  the  constitution  of  1879  did  not 
repeal  the  act  of  1878,  but  the  act  in  question  was  purely 
local,  applicable  only  to  the  city  and  county  of  San  Francisco, 
and  was  upon  a  subject  included  within  section  11  of  article 
11  of  the  constitution,  which  provides  as  follows: 

"Any  county,  city,  town,  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary,  or  other  regu- 
lations as  are  not  in  conflict  with  general  laws." 

The  power  to  legislate  upon  such  subjects  thus  given  to  the 
city  necessarily  includes  the  power  to  amend  an  49°  existing 
regulation  upon  the  same  subject;  and  this  authority  expressly 
given  in  the  constitution  obviates  all  necessity  of  any  author- 
ity being  given  upon  the  same  subject  in  the  charter.  Whilst 
this  case  presents  some  questions  not  heretofore  considered 
by  this  court,  the  power  of  the  board  of  supervisors  to  amend 
the  former  ordinance  has  been  considered  and  decided: 
See  Ex  parte  Christensen,  85  Cal.  208;  Crowley  v.  Christensen, 
137  U.  S.  86;  Ex  parte  Hayes,  98  Cal.  556;  and  in  the  case 
last  cited  it  was  held  that  the  ordinance  here  in  question  is 
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a  valid  exercise  of  the  power  conferred  by  that  provision  of 
the  constitution  hereinbefore  quoted. 

It  is  further  insisted  by  appellant  that  the  amended  ordi- 
nance in  question,  so  far,  at  least,  as  it  affects  this  case,  is 
void:  1.  Because  it  is  ex  post  facto,  and  imposes  a  penalty 
and  consequence  for  an  act  that  was  done  prior  to  the  pas- 
sage of  the  order;  2.  Because  the  ordinance  is  not  equal  and 
uniform  in  its  operation;  and  3.  That  it  is  special  legislation. 

1.  The  ordinance  in  question  is  not  an  ex  post  facto  law 
within  the  meaning  of  the  constitution  of  this  state  or  of  the 
United  States.  In  Watson  v.  Mercer,  8  Pet.  88,  110,  it  was 
said:  "The  phrase,  ex  post  facto  laws,  is  not  applicable  to 
civil  laws,  but  to  penal  and  criminal  laws,  which  punish  a 
party  for  acts  antecedently  done,  which  were  not  punishable- 
at  all,  or  not  punishable  to  the  extent  or  in  the  manner  pre- 
scribed." 

In  Ogden  v.  Saunders,  12  Wheat.  213,  267,  in  speaking  of 
bills  of  attainder,  ex  post  facto  laws,  and  laws  impairing  the 
obligation  of  contracts,  it  was  said:  "The  first  two  of  these 
prohibitions  apply  to  laws  of  a  criminal,  and  the  last  to  laws 
of  a  civil,  character."  And  such  is  the  uniform  construction 
given  by  all  the  authorities. 

The  ordinance  in  question  punishes  no  past  act  committed, 
done,  or  suffered  to  be  done  by  appellant.  It  simply  furnishes 
a  standard  applicable  to  all  persons,  by  which  their  fitness 
to  conduct  a  business,  in  itself  dangerous  to  the  morals  and 
good  order  of  the  city,  shall  491  be  measured.  As  was  said 
by  Field,  J.,  in  Crowley  v.  Christensen,  137  U.  S.  91: 

"  The  statistics  of  every  state  show  a  greater  amount  of 
crime  and  misery  attributable  to  the  use  of  ardent  spirits 
obtained  at  these  retail  liquor  saloons  than  to  any  other  source. 
The  sale  of  such  liquors  has  therefore  been  at  all  times,  by 
the  courts  of  every  state,  considered  as  the  proper  subject  of 
legislative  regulaticn.  There  is  no  inherent  right  in  a  citizen 
thus  to  sell  intoxicating  liquors  by  retail":  See,  also,  Cooley's 
Constitutional  Limitations,  6th  ed.,  342. 

In  that  case,  after  discussing  other  questions,  the  court 
further  said: 

"  We,  however,  find  in  the  return  a  statement  which  would 
fully  justify  the  action  of  the  commissioners.  It  is  averred 
that  in  the  conduct  of  the  liquor  business  the  petitioner  was 
assisted  by  his  wife,  and  that  she  was  twice  arrested  for  lar- 
cenies committed  from  persons  visiting  his  saloon,  and  in  one 
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case  convicted  of  the  offense  and  sentenced  to  be  imprisoned, 
and  in  the  other  held  to  answer.  These  larcenies  alone  were 
a  sufficient  indication  of  the  character  of  the  place  in  which 
the  business  was  conducted,  for  the  exercise  of  the  discretion 
of  the  police  commissioners  in  refusing  a  further  license  to 
the  petitioner." 

If  the  past  offenses  of  Christensen's  wife  were  sufficient  to 
justify  a  refusal  to  grant  a  license  to  him  certainly  the  past 
conduct  of  appellant  in  employing  females,  though  not  then 
prohibited  by  law,  is  quite  as  conclusive  evidence  of  his 
unfitness  to  conduct  a  saloon.  His  protestation  that  he  did 
not  intend,  and  would  not  in  the  future  procure  or  permit, 
females  to  wait  upon  his  customers  does  not  aid  him.  A  man 
who  has  in  the  past  shown  himself  willing  to  debauch  the 
morals  of  the  community  to  increase  his  business  would  not 
in  the  future  refrain  from  any  line  of  conduct  in  the  prosecu- 
tion of  his  business  which  would  not  bring  upon  himself  per- 
sonally the  penalty  of  the  law,  whatever  of  evil  it  might  bring 
to  others.  The  ordinance  was  therefore  49a  not  only  consti- 
tutional, but  wise,  and  should  be  scrupulously  observed  by 
those  intrusted  with  its  execution. 

But  appellant  contends  that  the  ordinance  properly  con- 
strued applies  only  to  those  who  have,  since  it  adoption,  vio- 
lated its  provisions.  But  this  construction  cannot  be  sustained. 
The  language  is  too  explicit  to  admit  it.  Though  not  an  ex 
post  facto  law,  it  is  retrospective  in  so  far  as  it  determines  from 
the  past  conduct  of  the  party  his  fitness  for  the  proposed  busi- 
ness. Felons  are  also  excluded  from  obtaining  such  license, 
not  as  an  additional  punishment,  but  because  the  conviction 
of  a  felony  is  evidence  of  the  unfitness  of  such  persons  as  a 
class;  nor  can  we  perceive  why  such  evidence  should  be  more 
conclusive  of  unfitness  were  the  act  done  after  the  passage  of 
the  ordinance  than  if  done  before. 

It  is  also  insisted  that  the  ordinance  under  consideration  is 
objectionable  for  want  of  uniformity,  and  that  it  discriminates 
between  different  persons. 

That  it  affects  all  persons  of  certain  classes  without  dis- 
crimination, and  as  to  them  acts  uniformly,  cannot  be  ques- 
tioned. The  question,  however,  is  as  to  the  power  to 
discriminate  at  all.  The  power  thus  to  discriminate  is  well 
settled  by  the  authorities  hereinbefore  cited,  and  by  many 
others.     This  power  is  exercised  in  relation  to  many  other 
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occupations  besides  that  of  selling  liquor,  and  when  promotive 
of  the  best  interests  of  the  people  is  always  sustained. 

The  occupations  of  engineers  and  pilots  on  vessels,  and  ol 
druggists,  physicians,  lawyers,  and  others  are  confined  by  law 
to  persons  having  certain  qualifications,  and  who  are  licensed 
therefor,  upon  the  ground  that  the  protection  of  the  life, 
health,  and  welfare  of  the  people  at  large  require  those  who 
pursue  these  avocations  to  have  those  qualifications  which 
will  prevent,  as  far  as  possible,  the  evils  which  would  result 
from  ignorance  and  incompetency.  Counsel,  quoting  from 
Miller  v.  Kisier,  68  Cal.  142,  145,  say:  "The  legislature  can- 
not discriminate  or  grant  an  indulgence  to  one  which  is  not 
accorded  to  another."  But  the  legislature  does  discriminate, 
493  and  in  many  cases  properly,  whilst  in  those  cases  where 
the  public  are  affected  only  by  depriving  an  individual  of  a 
right  common  to  all  others  the  exercise  of  which  is  not 
attended  with  evil  consequences  the  above  quotation  applies. 

Nor  is  it  special  legislation.  If  it  had  been  enacted  by  the 
legislature,  being  applicable  only  to  the  city  and  county  of 
San  Francisco,  it  would-  have  been  special  legislation,  because 
restricted  to  a  portion  of  the  state;  but  being  enacted  by  the 
city  and  county  under  the  authority  of  the  constitution,  and 
not  restricted  to  a  part  of  the  city  and  county,  it  is,  as  to  the 
city  and  county,  a  general  law. 

As  to  the  supposed  conflict  with  the  laws  of  the  state,  that 
question  is  settled  by  Ex  parte  Christensen,  85  Cal.  208,  and 
Ex  parte  Hayes,  98  Cal.  555. 

Many  other  points  are  made  by  counsel  for  appellant,  all 
of  which  have  been  considered,  but  as  the  points  decided  are 
necessarily  conclusive  of  the  case  they  need  not  be  noticed 
here. 

The  judgment  appealed  from  should  be  affirmed. 

Searls,  C,  and  Vancltef,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment appealed  from  is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J. 


Ex  Post  Facto  Laws. — An  ex  post  facto  law  is  a  law  providing  for  the 
infliction  of  punishment  upon  a  person  for  an  act  which,  when  committed, 
was  innocent,  or  which  aggravates  a  crime  and  makes  it  greater  than  when 
committed,  or  which  changes  the  punishment,  or  inflicts  greater  punish- 
ment than  the  law  annexed  to  the  crime  when  committed:  People  v.  Hayes, 
140  N.  Y.  484;  37  Am.  St.  Rep.  572,  and  monographic  note  in  which  the 
subject  of  ex  pott  facto  laws  is  thoroughly  discussed. 
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Statutes—  Discrimination  between  Persons  and  Classes. — Laws,  pub- 
lic in  their  objects,  may  be  confined  to  a  particular  class  of  persons,  if  they 
are  general  in  their  application,  to  the  cases  to  which  they  apply,  provided 
the  distinction  is  not  arbitrary,  but  rests  upon  some  reason  of  public  policy: 
Allen  v.  Pioneer  Press  Co.,  40  Minn.  117;  12  Am.  St.  Rep.  707,  and  note; 
State  v.  Moore,  104  N.  C.  714;  17  Am.  St.  Rep.  696.  This  question  will  be 
found  fully  treated  in  the  extended  note  to  State  v.  Ellet,  21  Am.  St.  Rep. 
780,  and  the  notes  to  State  v.  Sheriff,  31  Am.  St  Rep.  653;  State  r.  Hinman, 
23  Am.  St  Rep.  25;  Allen  v.  Pioneer  Press  Co.,  12  Am.  St  Rep.  716,  and 
People  v.  Squire,  1  Am.  St  Rep.  903. 


Murphy  v.  Mdlgrbw. 

[102  California,  547.] 

On  a  Sale  of  Chattels  by  a  Husband  to  His  Wife,  an  Actual  Change 
or  Possession  must  take  place  as  in  other  transfers  of  personalty.  It 
cannot  be  dispensed  with  on  the  ground  of  the  marital  relations  of  the 
vendor  and  vendee  and  the  fact  that  she  appointed  him  as  her  agent  to 
hold  possession  for  her. 

Transfer  of  Chattels— Change  of  Possession. — The  fact  that  a  vendor 
and  vendee  are  husband  and  wife,  or  parent  and  child,  constitutes  no 
reason  why  the  provisions  of  the  statute  requiring  every  sale  of  person- 
alty to  be  accompanied  by  an  immediate  delivery,  and  an  actual  and 
continued  change  of  possession  should  receive  a  construction  different 
from  that  applicable  to  other  cases. 

Husband  and  Wife — Sale  of  Personalty — Change  of  Possession. — 
The  filing  by  a  wife  of  an  inventory  of  her  separate  property  in  accord- 
ance with  the  code  does  not,  as  to  any  of  such  property  acquired  by 
purchase  from  her  husband,  dispense  with  the  necessity  of  an  immedi- 
ate delivery,  and  an  actual  and  continued  change  of  possession,  to  rea- 
der such  change  effective  as  against  his  attaching  creditors. 

Evidence— Change  qf  Possession. — The  Declarations  of  a  Vendor  of 
Personal  Property,  while  he  remains  in  possession  thereof,  though 
after  the  sale,  as  to  the  character  of  his  possession,  are  admissible  in 
evidence  against  his  vendee. 

Evidence  of  Damages,  When  Sufficient.— Evidence  that  plaintiff  gave 
her  note  to  her  attorneys  for  two  hundred  dollars,  as  a  fee  for  their  serv- 
ices in  the  case,  does  not  justify  a  finding  that  such  sum  is  a  fair  com- 
pensation for  time  and  moneys  expended  in  the  pursuit  of  the  property 
sued  for. 

Barham  and  Bolton,  for  the  appellant. 

A.  B.  Ware  and  J.  T.  Campbell,  for  the  respondent. 

549  Garoutte,  J.  Plaintiff  claims  to  have  purchased  two 
certain  racehorses  from  her  husband,  Wyman  Murphy,  on 
January  11,  1890.  On  November  16,  1891,  the  defendant,  as 
sheriff  of  the  county  of  Sonoma,  took  possession  of  the  horses- 
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under  a  writ  of  attachment  in  favor  of  the  Santa  Rosa  Bank, 
and  against  the  husband,  Wyman  Murphy.  The  sheriff  re- 
fusing to  return  the  55°  possession  to  plaintiff  upon  demand 
she  brought  this  action  to  recover  the  property.  The  appeal 
is  from  the  judgment  and  order  denying  a  motion  for  a  new 
trial. 

1.  The  main  question  here  presented  is,  Do  the  facts  dis- 
closed by  the  record  support  the  transfer  by  the  husband  to 
the  wife,  in  view  of  the  provisions  of  section  3440  of  the  Civil 
Code?  In  other  words,  Was  there  such  an  immediate  deliv- 
ery and  actual  and  continued  change  of  possession  of  the 
property  as  is  contemplated  by  that  statute?  There  is  no 
substantial  conflict  in  the  evidence  upon  this  point,  and  plain- 
tiff herself  testified  in  effect  as  follows  regarding  the  transfer: 
"  I  resided  with  my  husband  upon  the  homestead  at  the  time 
I  purchased  these  horses  from  him.  He  gave  me  a  bill  of 
sale  of  them  at  that  time,  and  they  were  in  the  barn  a  short 
distance  from  the  house.  Upon  receiving  the  bill  of  sale,  I 
put  it  away,  and  said  in  substance  to  him:  'You  take  charge 
of  this  property  for  me,  and  manage  it  for  me.'  The  horses 
remained  at  the  homestead  after  the  bill  of  sale  the  same  as 
before,  and  when  we  moved  away  we  took  them  with  us.  My 
husband  drove  them  all  this  time,  and  managed  them  just  the 
same  as  before  the  bill  of  sale  was  made."  From  the  evidence 
of  the  plaintiff  it  will  be  perceived  that  no  actual  change  of 
possession  of  this  property  took  place  at  the  time  of  the  deliv- 
ery of  the  bill  of  sale;  but,  on  the  contrary,  in  all  its  surround- 
ings it  remained  entirely  in  statu  quo.  Mrs.  Murphy  attempts 
to  escape  the  legal  effect  of  the  foregoing  evidence  by  the 
claim  that  she  had  appointed  her  husband  her  agent,  to  take 
the  possession  and  control  of  the  horses  for  her,  and  as  such 
agent  his  possession  was  her  possession,  but  there  is  nothing  to 
be  urged  in  favor  of  such  a  contention.  Both  the  letter  and 
the  spirit  of  the  law  contained  in  section  3440  would  be  de- 
feated by  the  recognition  of  such  a  principle.  The  object  of 
the  statute  is  to  require  notice  to  the  world  of  the  transfer  of 
personal  property,  in  order  that  men  may  be  able  to  deal  with 
each  other  upon  equal  terms  and  from  a  common  level.  The 
efficacy  of  the  statute  would  be  entirely  aal  destroyed  if  the 
vendor  were  allowed  to  remain  in  possession  of  the  property 
as  the  agent  of  the  vendee,  in  the  absence  of  any  notice  to 
the  world  of  such  a  change  of  conditions.     A  practice  of  that 
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kind  would  be  in  direct  conflict  with  the  terms  of  the  statute 
itself. 

We  do  not  find  a  syllable  of  evidence  in  the  record  that 
would  indicate  to  the  outside  world  that  a  change  of  owner- 
ship had  taken  place  as  to  these  horses,  and  we  can  hardly 
imagine  a  case  where  the  provisions  of  the  statute  could  have 
been  more  entirely  disregarded.  Morgan  v.  Ball,  81  Cal.  93, 
15  Am.  St.  Rep.  34,  is  much  stronger  for  the  vendee  in  its 
facts;  and  the  language  relied  upon  by  respondent,  taken 
from  the  case  of  Williams  v.  Lerch,  56  Cal.  334,  has  been  well 
and  justly  criticized  in  the  case  of  Etchepare  v.  Aguirre,  91 
Cal.  293;  25  Am.  St.  Rep.  180.  The  fact  that  a  vendor  and 
vendee  are  husband  and  wife,  or  parent  and  child,  is  no  rea- 
son why  the  provisions  of  the  statute  should  receive  a  differ- 
ent or  more  liberal  construction.  Those  conditions  give  the 
statute  no  additional  elasticity.  The  rule  of  construction  is 
the  same  in  all  cases,  and  the  relationship  existing  between 
the  parties  is  a  matter  wholly  immaterial:  McKee  v.  Garcelon, 
60  Me.  165;  11  Am.  Rep.  200;  Hoffner  v.  Clark,  5  Whart.  546. 

2.  The  transfer  of  the  property  in  litigation  by  bill  of  sale 
was  made  January  11,  1890,  and  upon  December  30th  follow- 
ing plaintiff  filed  an  inventory  of  her  separate  property  in  the 
recorder's  office,  in  accordance  with  the  provisions  of  section 
165  of  the  Civil  Code.  The  Santa  Rosa  Bank  became  a  cred- 
itor prior  to  the  recording  of  the  inventory,  and  the  attach- 
ment proceedings  upon  the  husband's,  indebtedness  were 
begun  November  16,  1891.  It  is  now  insisted  by  respondent 
that  conceding  no  immediate  delivery  and  actual  and  con- 
tinued change  of  possession  took  place  at  the  date  of  the  bill 
of  sale,  still  the  subsequent  recording  of  the  inventory  in  the 
recorder's  office  of  her  separate  property,  including  these 
horses,  cured  any  defective  compliance  with  55a  the  provi- 
sions of  section  3440,  and  gave  her  good  title  against  the  world 
from  that  day.  It  is  unnecessary  to  pass  upon  the  scope  and 
purpose  of  section  165  of  the  code.  Whatever  may  be  its 
scope  and  purpose  we  are  well  satisfied  it  is  not  entitled  to  a 
construction  that  would  nullify  the  provisions  of  section  3440 
as  to  fraudulent  transfers  of  personal  property. 

3.  The  court  committed  error  in  not  allowing  declara- 
tions of  the  vendor  Murphy  as  to  the  character  of  his  posses- 
sion after  the  sale,  and  while  he  was  in  the  actual  possession 
of  the  property:  Bump  on  Fraudulent  Conveyances,  3d  ed., 
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588;  Waite  on  Fraudulent  Conveyances,  sec.  279;  Cahoon  v. 
Marshall,  25  Cal.  197;  Blake  v.  Graves,  18  Iowa,  312. 

4.  The  evidence  is  insufficient  to  justify  the  finding  of  the 
court  that  two  hundred  dollars  is  a  fair  compensation  for  the 
time  and  money  expended  by  the  plaintiff  in  the  pursuit  of 
the  property.  All  the  evidence  bearing  upon  this  question  is 
the  fact  that  plaintiff  gave  her  note  for  two  hundred  dollars 
to  her  attorneys  as  a  fee  for  their  services  in  the  case.  This 
fact  is  wholly  insufficient  to  support  the  judgment  in  that 
regard. 

For  the  foregoing  reasons,  it  is  ordered  that  the  judgment 
and  order  be  reversed,  and  the  cause  remanded. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 

Salks  between  Husband  and  Wife — Necessity  fob  Delivery. —To 
render  a  sale  of  personal  property  by  a  husband  to  his  wife  valid  as  against 
the  creditors  of  the  vendor  there  must  be  an  apparent  and  exclusive  change 
of  possession  from  the  vendor  to  the  vendee:  Wheeler  v.  Selden,  63  Vt.  429; 
25  Am.  St.  Rep.  771,  and  note;  McKee  v.  Oareelon,  60  Me.  165;  11  Am.  Rep. 
200. 

Evidence — Sales  of  Personalty — Declarations  of  Vendor  as  Against 
Vendee. — Evidence  of  what  a  vendor  of  chattels  did  and  said  after  the  sale 
is  admissible  against  his  vendee,  if  it  is  pertinent  to  the  issue  whether  or  not 
the  sale  had  been  accompanied  by  an  immediate  delivery  and  followed  by 
an  actual  change  of  possession:  Etchepare  v.  Aguirre,  91  Cal.  288;  25  Am. 
St.  Rep.  180.  Asa  general  rule,  the  declarations  of  a  vendor  made  after  he 
has  parted  with  his  title  are  not  admissible  in  evidence  to  affect  the  title  of 
the  vendee,  but  where  the  vendor  remains  in  actual  possession  of  the  goods 
his  statements  explanatory  of  such  possession  are  admissible  for  the  purpose 
of  showing  fraud  in  the  sale:  Grant  v.  Lewis,  14  Wis.  487;  80  Am.  Dec.  785, 
and  note;  Smith  v.  Boyer.  29  Neb.  76;  26  Am.  St.  Rep.  373;  Gallagher  v. 
Williamson,  23  Cal.  331;  83  Am.  Dec.  114,  and  note.  The  declarations  of  a 
vendor  made  after  he  has  transferred  property  are  not  admissible  as  against 
his  transferee  to  impeach  the  transfer:  Welcome  v.  Mitchell,  81  Wis.  566;  29 
Am.  St.  Rep.  913,  and  note;  Perry  w.  Smith,  4  Yerg.  323;  26  Am.  Deo.  236, 
and  note;  Thomas  v.  Black,  84  Cal.  221.  See,  also,  the  extended  notes  to 
Paige  v.  Cagwin,  42  Am.  Deo.  80;  Uorton  v.  Smith,  42  Am.  Deo.  631;  People 
t.  Vernon,  95  Am.  Deo.  70;  and  the  notes  to  Mulholtand  v.  EUitson,  78  Am. 
Deo.  499,  and  Redfield  v.  Buck,  95  Am.  Deo.  245. 
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Kedmond  v.  Peterson. 

[102  California,  595.] 

Pabtt  to  Actions— Infants.— Though  a  guardian  of  an  infant  or  insan* 
defendant  should  appear  for  him,  such  guardian  is  no  more  a  party  to 
the  action  than  is  his  attorney  therein. 

Jurisdiction — Infants  and  Incompetents,  Entering  Appearance  op  in- 
actions.— The  general  guardian  of  an  infant  or  incompetent  person  has 
authority,  without  the  service  of  any  process  whatever,  to  enter  the 
appearance  of  his  ward  in  an  action  pending  against  him,  and  such 
appearance  confers  jurisdiction  upon  the  court  to  the  same  extent  aa 
if  the  process  had  been  personally  served  in  the  manner  prescribed  by 
the  statute. 

Jurisdiction— Change  op  Parties. — If  a  suit  is  brought  against  the 
guardian  of  an  infant  or  incompetent  person,  and  without  any  order  of 
court  an  amended  complaint  is  subsequently  filed  from  which  such 
guardian  is  dropped  as  a  party  defendant  and  his  ward  named  in  his 
place,  and  after  the  appearance  of  the  ward  by  his  guardian  a  judgment 
is  entered  upon  such  complaint,  it  is  valid  and  not  subject  to  reversal 
upon  appeal. 

Edward  A.  Holman  and  Frederick  V.  Wood,  for  the  appel- 
lants. 

Shadburne  and  Herrin,  M.  C.  Barney,  R.  E.  Ragland,  Charles 
J.  Heggerty,  and  William  M.  Madden,  for  the  respondents. 

896  The  Court.  Appeal  from  a  judgment  against  said 
incompetent,  Hannah  J.  Peterson,  in  favor  of  the  plaintiff, 
and  from  a  judgment  in  favor  of  the  defendant  Liberty  S. 
Henderyckx,  as  executor  of  R.  S.  Henderyckx,  upon  his  cross- 
complaint,  against  said  Peterson,  and  also  from  an  order 
denying  the  motion  of  said  Peterson,  by  her  guardian,  to  set 
aside  said  judgments. 

The  action  was  brought  by  the  plaintiff  to  foreclose  a  mort- 
gage executed  by  R.  S.  Henderyckx  (since  deceased)  to 
Hannah  J.  Peterson,  to  secure  a  promissory  note  made  by  the 
mortgagor  to  the  mortgagee,  and  which  ft9T  note  and  mort- 
gage were  afterwards  assigned  to  the  plaintiff. 

Afterwards  said  Peterson  purchased  the  mortgaged  premises 
from  Henderyckx,  and  executed  a  mortgage  thereon  to  him 
to  secure  a  part  of  the  purchase  money. 

After  these  transactions,  and  prior  to  the  commencement 
of  this  suit,  defendant  Peterson  was  adjudged  by  the  superior 
court  "to  be  a  person  of  unsound  mind  and  an  incompetent," 
and  the  defendant  Gottshall  was  appointed  the  guardian  of 
her  person  and  estate. 
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This  action  was  brought  by  the  plaintiff  against  "Louis 
Gottshall,  guardian  of  the  estate  and  person  of  Hannah  J. 
Peterson,  an  incompetent,  and  Liberty  S.  Henderyckx,  ex- 
ecutor of  the  estate  of  R.  S.  Henderyckx,  deceased,"  said 
Peterson  not  being  made  a  party. 

Gottshall  demurred,  upon  the  ground  that  the  complaint 
did  not  state  a  cause  of  action  against  him  as  guardian. 
Thereupon,  without  any  ruling  upon  the  demurrer,  or  order 
of  court  bringing  in  a  new  party,  the  plaintiff  amended  his 
complaint,  and  made  the  incompetent  a  party. 

To  this  complaint  Gottshall  and  Peterson  filed  a  general 
demurrer,  which  was  overruled  by  the  court,  and  said  defend- 
ants answered.  The  executor  of  Henderyckx  answered,  and 
also  filed  a  cross-complaint  against  Peterson  to  foreclose  the 
junior  mortgage,  and  Gottshall  and  Peterson  answered  the 
cross-complaint.  Findings  and  judgments  went  against 
Peterson,  both  upon  the  complaint  and  cross-complaint,  the 
judgment  being  entered  May  26,  1892. 

On  May  22,  1893,  pursuant  to  notice  previously  given,  the 
attorney  for  Gottshall  and  Peterson  moved  the  court  to  set 
aside  the  said  judgment,  upon  the  following  grounds: 

u  1.  That  said  purported  amended  complaint  was  filed 
herein  without  the  leave  or  order  of  this  court. 

"  2.  That  said  purported  amended  complaint  does  not  con- 
stitute an  amended  complaint  in  this  action. 

"3.  That  said  Hannah  J.  Peterson,  an  incompetent,  898  was 
never  made  a  party  to  this  action  by  any  order  of  this  court 
or  otherwise;  and, 

"4.  That  said  purported  amended  complaint  does  not  con- 
stitute a  cause  of  action  as  to  said  Hannah  J.  Peterson,  an 
incompetent." 

This  motion  was  overruled,  and  a  bill  of  exceptions  taken 
in  which  the  grounds  of  the  motion  above  recited  are  set  out, 
and  the  statement  is  also  made  that  "in  support  of  said 
motion  said  defendant  introduced  in  evidence  the  papers, 
files,  records,  and  proceedings  in  this  action,"  and  an  affi- 
davit that  no  order  was  made  or  entered  permitting  the  plain- 
tiff to  file  an  amended  complaint,  or  to  make  said  Peterson  a 
party,  and  that  said  amended  complaint  was  filed,  and  said 
Peterson  made  a  party  without  any  order  or  leave  of  the  court. 
Said  motion  was  denied.  None  of  the  "papers,  files,  records, 
*nd  proceedings''  in  the  action  are  set   out  in  the  bill  of 
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exceptions,  and  no  other  evidence  for  or  against  the  motion 
was  given,  except  the  affidavit  above  mentioned. 

Neither  the  findings  nor  the  judgment  recite  or  allude  to 
the  service  of  process  upon  any  of  the  defendants,  but  both 
state  that  the  defendants  appeared  by  their  respective  at- 
torneys, naming  the  attorneys  of  each.  That  no  cause  of 
action  existed  against  the  guardian,  from  whom  alone  a 
recovery  was  sought  in  the  original  complaint,  there  is  no 
question  whatever.  He  was  neither  a  necessary  nor  a  proper 
party  to  the  action.  In  Emeric  v.  Alvarado,  64  Cal.  593,  in 
speaking  of  infants,  the  court  said:  "The  guardian  is  to 
appear  for  them,  and  is  no  more  a  party  to  the  action  than 
the  attorney  who  appears  in  an  action  for  one  who  has 
attained  his  majority  is  a  party  to  the  suit  in  which  he 
enters  his  appearance."  That  no  order  was  made  permitting 
or  directing  a  new  party  to  be  brought  in,  and  the  complaint 
amended  by  adding  the  sole  party  liable,  is  sufficiently  clear 
upon  the  record.  Nor  does  it  appear  upon  the  record  that 
any  process  was  served  upon  the  incompetent,  either  before  or 
after  the  amended  complaint  was  filed,  but  it  does  appear 
that  Peterson,  the  incompetent  509  person,  appeared  by  at- 
torney, and  jointly  with  her  guardian  filed  an  answer  to  the 
amended  complaint. 

Under  the  foregoing  facts  the  question  is:  Did  the  court 
have  jurisdiction  over  the  defendant  Peterson,  who  was 
alleged  in  the  complaint  and  found  by  the  court  to  have  been 
"a  person  of  unsound  mind  and  incompetent?"  And  the 
solution  of  this  question  depends  solely  upon  the  fact  as  to 
whether  or  not  a  general  guardian  of  an  incompetent  or  in- 
fant defendant  has  the  power  to  appear  in  an  action  without 
service  of  summons  upon  the  ward.  It  has  been  held  by  this 
court  in  several  cases  that  the  appointment  and  appearance 
of  guardians  ad  litem,  without  a  personal  service  of  summons 
upon  the  incompetent,  was  void:  Gray  v.  Palmer,  9  Cal.  638;. 
Johnston  v.  San  Francisco  Savings  Union,  63  Cal.  554;  Mc- 
Closkey  v.  Sweeney,  66  Cal.  53.  It  is  very  apparent  in  these 
cases  that  such  of  necessity  must  be  the  law,  for  the  court 
has  no  authority  to  appoint  a  guardian  ad  litem  until  the 
personal  service  upon  the  infant  or  incompetent  has  first  been 
made.  But  the  rule  in  this  state  as  to  general  guardians  is 
not  in  line  with  the  foregoing  cases.  In  Smith  v.  McDonald, 
42  Cal.  484,  it  is  declared  a  rule  of  property  that  a  general 
guardian  has  the  power  to  waive  a  personal  service  upon  the 
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ward  in  the  following  explicit  terms:  "  Under  such  circum- 
stances it  has  risen  to  the  importance  of  a  rule  of  property, 
and  even  though  it  were  conclusively  shown  to  have  been,  a» 
an  exposition  of  the  statute  it  attempted  to  construe,  incorrect 
at  the  outset,  I  think  it  nevertheless  our  duty  to  maintain  it 
now,  and  not  permit  it  to  be  disturbed.  If  its  operation  for 
eight  years  in  practice  has  shown  it  to  have  unnecessarily 
facilitated  the  despoliation  of  the  estate  of  infants,  it  cer- 
tainly is  not  for  us  to  abrogate  it  for  such  a  reason."  Tho 
doctrine  here  enunciated  has  been  followed  in  various  cases 
since  that  time,  and  if,  when  Smith  v.  McDonald,  42  Cal.  484, 
was  decided,  the  principle  had  then  become  a  rule  of  prop- 
erty, it  is  certainly  impregnable  to  attack  at  the  60°  present 
day.  Its  overthrow  would  result  in  disaster  and  ruin  to- 
many  innocent  holders  of  real  estate,  who  have  purchased 
upon  their  counsel's  advice  that  such  was  the  law. 

Having  arrived  at  the  foregoing  conclusion  the  case  pre- 
sents itself  exactly  as  though  a  party  were  here  attacking  a 
judgment  rendered  against  him  by  a  court  having  juris- 
diction of  the  subject  matter  of  the  action,  where  he  had 
voluntarily  appeared,  filed  an  answer  to  the  merits  of  the 
complaint,  and  gone  to  trial  upon  the  issues  made  by  his 
pleading.  We  do  not  see  how  the  fact  that  he  was  brought 
into  the  action  by  an  amended  complaint,  rather  than  by  the 
original,  is  now  material,  nor  is  it  material  that  the  first  de- 
fendant sued  was  wrongly  sued,  and  that  he,  the  incompetent, 
alone  was  the  only  proper  party  to  the  action.  It  is  sufficient 
to  say  to  all  his  present  complaints  in  this  direction  that  he 
voluntarily  came  into  court  and  submitted  himself  to  its 
jurisdiction  for  all  purposes.  A  judgment  rendered  against 
him  under  these  circumstances  is  beyond  all  doubt  binding, 
and  in  full  force  and  effect  as  far  as  any  question  of  personal 
jurisdiction  is  concerned. 

The  judgments  and  order  appealed  from  are  affirmed. 

Guardian  and  Ward.— Powf.r  or  Guardian  to  Waivk  Skrvick  ot 
Process  on  Minor:  See  the  note  to  Clark  v.  Thompson,  95  Am.  Deo.  461  > 
*nd  the  extended  note  to  Joyce  v.  McAvoy,  80  Am.  Dec.  186,  187. 
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[19  COLORADO,  104.] 

Constitutional  Law— Statutes  Void  in  Part. — When  part  only  of  a 
legislative  act  is  void,  the  residue  may  sometimes  be  upheld,  but  judicial 
authority  cannot  substitute  any  thing  in  place  of  the  void  part.  If  the 
residue  of  the  act  cannot  stand  with  the  part  cast  out,  then  the  whole 
must  fall;  and  if  the  statute  has  but  one  object,  and  its  provisions  for 
the  accomplishment  thereof  are  void,  the  whole  act  is  void. 

Constitutional  Law — Legislative  Powers  Over  Municipal  Corpora- 
tions.— The  legislature,  as  a  general  rule,  has  plenary  power  in  respect 
to  municipal  corporations.  The  courts  uphold  legislative  acts  relating 
thereto,  unless  their  unconstitutionality  is  clearly  and  palpably  appar- 
ent. 

Constitutional  Law  —  Municipal  Corporations  —  Annxation  —  Elec- 
tions.— A  statute  requiring  the  question  of  annexation  to  a  munic- 
ipality to  be  submitted  at  an  election  to  the  determination  of  the 
taxpaying  electors  thereof,  is  not  unconstitutional  as  requiring  a  property 
qualification.  The  word  "  election,"  as  used  in  the  constitution,  refers 
only  to  elections  of  public  officers. 

Constitutional  Law — Special  Legislation. — The  term  "township," 
within  the  meaning  of  a  constitutional  provision  prohibiting  special 
legislation  regulating  county  and  township  affairs,  refers  to  an  involun- 
tary corporation  or  quasi  corporation,  as  a  subdivision  of  a  county,  and 
not  to  a  voluntary  municipal  corporation,  such  as  a  city  or  town. 
Special  legislation  is  not  prohibited  in  respect  to  the  latter  except 
when  a  general  law  can  be  made  applicable. 

Municipal  Corporations— Power  to  Regulate  Liquor  Traffic. — Mu- 
nicipal authorities  of  incorporated  towns  and  cities  may  be  invested 
with  power  to  license,  regulate,  prohibit,  or  suppress,  within  their 
limits,  the  traffic  in  intoxicating  liquors,  subject  to  the  general  laws  of 
the  state;  and  under  such  power  they  may  permit  such  traffic  in  one 
part  of  the  city  and  prohibit  it  in  another  part. 

(208) 
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Constitutional  Law— Municipal  Corporations— Aldermanio  Repre- 
sentation.— It  is  not  imperative  that  there  shall  be  aldermanic  repre- 
sentation in  towns  and  cities  under  the  constitution  of  Colorado. 

Constitutional  Law — Municipal  Corporations— Annexation — Exist- 
ing Indebtedness. — The  legislature,  on  changing,  dividing,  or  annex- 
ing municipal  corporations,  may  make  provision  concerning  existing 
indebtedness,  and  its  power  so  to  do,  unless  restrained  by  special  con- 
stitutional provision,  is  clear  and  ample. 

Municipal  Corporations  —  Annexation  —  Constptutional  Law.  —  The 
legislature  may  not  only  originally  fix  the  limits  of  a  municipal  corpora- 
tion, but  may,  unless  specially  restrained  by  the  constitution,  subse- 
quently annex,  or  authorize  the  annexation  of,  contiguous  or  other 
territory,  and  this  without  the  consent,  or  even  against  the  remonstrance 
of  the  majority  of  the  residents  of  the  corporation,  or  of  the  annexed 
territory.  It  is  no  constitutional  objection  to  the  exercise  of  such  power 
of  compulsory  annexation  that  the  property  thus  brought  within  the 
corporate  limits  is  subject  to  taxation  to  discharge  a  pre-existing  mu- 
nicipal indebtedness.  This  is  a  matter,  in  the  absence  of  special  con- 
stitutional restriction,  wholly  within  the  legislative  discretion. 

Municipal  Corporations — Annexation — Constttutional  Law. — A  stat- 
ute whereby  one  municipal  corporation  becomes  annexed  to  another, 
forming  a  consolidated  municipality,  the  survivor  assuming  all  the 
debts  and  taking  all  the  corporate  property  of  the  annexed  municipality, 
together  with  authority  to  levy  and  collect  taxes  throughout  the  en- 
larged municipality,  is  not  an  act  retrospective  in  its  operation;  nor 
does  it  impose  on  the  people  of  either  municipality  a  new  liability  ii» 
respect  to  transactions  or  considerations  already  past. 

Special  proceeding  under  a  statute  praying  for  the  disso- 
lution of  the  town  of  Valverde,  and  its  annexation  to  the  city 
of  Denver.  In  such  proceeding  the  county  court  made  an 
order  requiring  the  mayor  and  trustees  of  the  town  of  Val- 
verde to  call  an  election  for  the  purpose  of  determining  the 
question  of  dissolution  and  annexation.  This  order  required 
the  question  to  be  submitted  to  a  vote  of  the  qualified  electors 
of  such  town  at  such  election.  The  mayor  and  trustees  of  the 
town  appeared  and  prayed  that  the  order  be  vacated,  on  the 
ground  that  the  statute  under  which  it  was  obtained  was 
unconstitutional.  The  court  adjudged  said  act  to  be  void,  in 
bo  far  as  it  prescribed  a  property  qualification  for  voters,  but 
otherwise  to  be  valid;  and  modified  its  order  so  as  to  require 
the  submission  of  said  question  by  ordinance  to  a  vote  of  quali- 
fied electors  at  an  election  to  be  called  "without  regard  to  the 
payment  of  a  property  tax  by  them."  The  mayor  and  trustees 
appealed  from  this  judgment.  The  following  provisions  of 
the  Colorado  constitution  are  referred  to  in  the  opinion: 
Article  10. 

"Sec.  7.     The  general  assembly  shall  not   impose  taxes 
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for  the  purposes  of  any  county,  city,  or  town,  or  other  mu- 
nicipal corporation,  but  may  by  law  vest  in  the  corporate 
authorities  thereof  respectively  the  power  to  assess  and  col- 
lect taxes  for  all  purposes  of  such  corporation." 

Article  11. 

"  Section  1.  Neither  the  state,  nor  any  county,  city,  or  town, 
township,  or  school  district,  shall  lend  or  pledge  the  credit  or 
faith  thereof,  directly  or  indirectly,  in  any  manner,  to,  or  in 
aid  of,  any  person,  company,  or  corporation,  public  or  private, 
for  any  amount,  or  for  any  purpose  whatever,  or  become  re- 
sponsible for  any  debt,  contract,  or  liability  of  any  person,  com- 
pany, or  corporation,  public  or  private,  in  or  out  of  the  state." 

"  Sec.  8.  No  city  or  town  shall  contract  any  debt  by  loan 
in  any  form,  except  by  means  of  an  ordinance,  which  shall 
be  irrepealable  until  the  indebtedness  therein  provided  for 
shall  have  been  fully  paid  or  discharged,  specifying  the  pur- 
poses to  which  the  funds  to  be  raised  shall  be  applied,  and 
providing  for  the  levy  of  a  tax,  not  exceeding  twelve  (12) 
mills  on  each  dollar  of  valuation  of  taxable  property  within 
such  city  or  town,  sufficient  to  pay  the  annual  interest  and 
extinguish  the  principal  of  such  debt  within  fifteen,  but  not 

less  than years  from  the  creation  thereof;  and  such  tax, 

when  collected,  shall  be  applied  only  to  the  purposes  in  such 
ordinance  specified,  until  the  indebtedness  shall  be  paid  or 
discharged.  But  no  such  debt  shall  be  created  unless  the 
question  of  incurring  the  same  shall  at  a  regular  election  for 
councilmen,  aldermen,  or  officers  of  such  city  or  town,  be 
submitted  to  a  vote  of  such  qualified  electors  thereof  as  shall 
in  the  year  next  preceding,  have  paid  a  property  tax  therein, 
and  a  majority  of  those  voting  on  the  question,  by  ballot 
deposited  in  a  separate  ballot-box,  shall  vote  in  favor  of  creat- 
ing such  debt;  but  the  aggregate  amount  of  debt  so  created, 
together  with  the  debt  existing  at  the  time  of  such  election, 
shall  not,  at  any  time,  exceed  three  per  cent  of  the  valuation 
last  aforesaid.  Debts  created  for  supplying  water  to  such 
city  or  town  are  excepted  from  the  operation  of  this  section. 
The  valuation  in  this  section  mentioned  shall  be  in  all  cases 
that  of  the  assessment  next  preceding  the  last  assessment 
before  the  adoption  of  such  ordinance." 

Article  15. 
"Sec  12.     The  general  assembly  shall  pass  no  law  for  the- 
benefit  of  a  railroad  or  other  corporation,  or  any  individual 
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or  association  of  individuals,  retrospective  in  its  operations, 
or  which  imposes  on  the  people  of  any  county  or  municipal 
subdivision  of  the  state  a  new  liability  in  respect  to  transac- 
tions or  considerations  already  past." 

/.  W.  Helbig,  for  the  appellants. 

JF.  A.  Williams,  and  Helm  and  Goudy,  and  P.  Rogers,  for 
the  appellees. 

107  Elliott,  J.  The  assignments  of  error  are  to  the  effect: 
1.  That  the  final  judgment,  or  modified  order,  of  the  county 
court  is  contrary  to  the  terms  of  the  annexation  act  under 
which  this  proceeding  was  instituted;  and  2.  That  the  act 
itself  is  unconstitutional  and  void. 

1.  That  the  modified  order  does  not  follow  the  terms  of  the 
act  is  apparent  from  the  language  of  sections  2  and  5,  herein- 
after quoted:  See  Sess.  Laws  1893,  p.  451,  et  seq. 

The  county  court  evidently  concluded  that  the  objection  to 
the  statute  on  the  ground  of  its  supposed  unconstitutionality, 
might  be  obviated  by  rejecting  that  part  prescribing  a  tax- 
paying  qualification  for  voters,  and  that  the  residue  of  the 
statute  might  be  upheld.  A  brief  examination  of  the  object 
tot*  and  purpose  of  the  act  will  show  whether  such  conclusion 
is  correct  or  otherwise. 

The  object  of  the  act  in  question  is  to  provide  for  the  an- 
nexation of  contiguous  towns  and  cities.  Section  2  requires 
that  the  question  of  dissolution  and  annexation  be  submitted 
"  to  a  vote  of  such  of  the  qualified  electors  of  such  town  or 
city  [to  be  annexed]  as  have  in  the  year  next  preceding  paid 
a  property  tax  therein." 

Section  5  further  provides  that  "  no  ballot  on  the  question 
submitted  shall  be  received  by  the  judges  of  election  unless 
the  person  offering  the  same  shall  be  a  duly  qualified  voter 
in  the  election  precinct  in  which  he  offers  to  vote,  and  entitled 
to  vote  in  such  precinct  at  said  election,  and,  in  addition 
thereto,  shall  have  in  the  next  year  preceding  said  election 
paid  a  property  tax  in  said  town  or  city." 

Section  8  provides  that  if  a  majority  of  the  votes  so  cast 
shall  be  "for  annexation,"  a  report  showing  the  result  of  the 
election  shall  be  duly  prepared,  certified,  and  filed  in  the 
office  of  the  clerk  of  the  county  court;  that  the  court  shall 
examine  the  same,  and,  if  satisfied  that  the  proceedings  have 
been  regular,  shall  approve  the  report;  and  that,  from  and 
after  such  approval,  such  town  or  city  shall  be  dissolved  and 
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the  territory  then  included  between  the  boundaries  thereof 
shall  be  and  become  annexed  to,  and  part  of,  the  city  exist- 
ing under  special  charter. 

Those  provisions,  which  require  the  submission  of  the  ques- 
tion of  dissolution  and  annexation  to  the  determination  of 
tax-paying  electors,  lie  at  the  very  foundation  of  the  act  itself. 
If  a  majority  of  the  votes  be  "  for  annexation,"  and  the  pro- 
ceedings be  found  regular,  annexation  is  accomplished;  other- 
wise, nothing  is  accomplished.  It  follows  that  if  the  provision 
prescribing  the  qualifications  of  voters  be  unconstitutional 
then  the  whole  act  is  unconstitutional.  The  legislature  has 
not,  by  the  terms  of  the  act,  consented  that  a  town  or  city 
may  be  dissolved  or  become  annexed  to  another,  except  by  a 
majority  vote  of  electors  having  the  qualifications  prescribed 
by  the  act  itself.  The  reception  of  ballots  from  persons  not 
109  having  such  qualifications  is  strictly  forbidden.  A 
majority  vote  by  electors  thus  qualified  is,  therefore,  the  essen- 
tial condition  to  the  accomplishment  of  annexation. 

The  courts  will  go  far  in  giving  a  legislative  act  a  particu- 
lar construction  rather  than  declare  it  unconstitutional.  But 
the  act  in  this  instance  is  so  clear  and  specific  in  respect  to 
the  qualifications  of  voters,  that  there  is  no  room  for  judicial 
construction.  It  is  true  that  where  part  only  of  a  legislative 
act  is  void  the  residue  may  sometimes  be  upheld;  but  judi- 
cial authority  cannot  substitute  any  thing  in  place  of  the  void 
part.  If  the  residue  of  the  act  cannot  stand  with  the  void 
part  cast  out  then  the  whole  act  must  fall. 

The  statute  under  consideration  in  this  case  has,  as  we 
have  seen,  a  single  object — the  dissolution  of  incorporated 
towns  and  cities,  for  the  purpose  of  annexing  their  territory 
to  another  city — in  a  word,  the  object  is  annexation.  The 
dissolution  is  preliminary  to,  and  inseparable  from,  annexa- 
tion; and  those  provisions  which  prescribe  the  means  and 
procedure  to  be  pursued  are  incidental  or  auxiliary  to  the 
same  end.  So,  also,  the  remaining  provisions  are  dependent 
upon  and  follow  the  accomplishment  of  the  single  object, 
annexation.  If  those  provisions  of  the  act  which  prescribe 
the  essential  condition  upon  which  annexation  is  made  to 
depend  be  unconstitutional  the  principal  object  of  the  statute 
fails,  and  the  whole  act  fails:  Cooley  on  Constitutional  Limi- 
tations, *177,  et  seq.;  In  re  House  BUI  No.  165,  15  Col.  593; 
Reed  v.   Omnibus  R.  R.  Co.,  33  Cal.  212;  Commonwealth  v. 
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Potts,  79  Pa.  St.  164;  St.  Joseph  etc.  R.  R.  Co.  v.  Buchanan 
County  Court,  39  Mo.  485. 

The  order  of  the  court  requiring  the  submission  of  the 
question  to  voters  other  than  those  prescribed  by  the  statute 
was  erroneous,  whatever  view  may  be  taken  of  the  statute 
itself.  If  the  act  be  found  valid  the  question  must  be  sub- 
mitted to  such  electors  as  the  act  specifies;  if  the  act  be  found 
unconstitutional,  the  proceeding  must  be  dismissed. 

2.  Is  the  act  in  question  unconstitutional  ?  This  question 
has  been  ably  argued  by  counsel  pro  and  con;  it  must  now 
110  be  determined  in  order  that  the  county  court  may  prop- 
erly dispose  of  the  proceeding. 

In  general  the  legislature  has  plenary  power  in  respect  to 
municipal  corporations.  But,  in  this  state,  legislative  power 
has  been  so  hedged  about  by  constitutional  restrictions  that 
we  are  confronted  with  many  difficulties  in  this  as  in  other 
cases.  We  are  not,  however,  unmindful  of  the  oft-repeated 
rule  that  the  courts  will  not  declare  a  legislative  act  uncon- 
stitutional, unless  its  unconstitutionality  is  clearly  and  pal- 
pably apparent.  See  People  v.  Wright,  6  Col.  96,  wherein 
it  is  said:  "The  powers  of  the  general  assembly  are  plenary, 
subject  only  to  constitutional  restraints,  expressed  or  implied. 
To  authorize  an  implied  restraint  the  implication  must  be  a 
necessary  one." 

See,  also,  Wadsworth  v.  Union  Pac.  Ry.  Co.,  18  Col.  600,  36 
Am.  St.  Rep.  309,  wherein  it  is  said:  "So  long  as  a  legisla- 
tive act  is  within  the  sphere  of  legislative  power — that  is, 
so  long  as  it  is  not  an  encroachment  upon  the  province  of 
some  other  department  of  the  government,  it  will  be  upheld, 
unless  clearly  in  conflict  with  some  provision  of  the  constitu- 
tion of  the  state  or  nation,  or  in  violation  of  some  private 
right  thereby  secured.  The  conflict  between  the  legislative 
act  and  some  specific  provision  of  the  fundamental  law  must, 
in  general,  be  clearly  apparent,  or  the  act  will  not  be  deemed 
unconstitutional." 

Municipal  corporations  are  organized  to  promote  the  pros- 
perity and  secure  the  happiness  of  people  living  in  compact 
communities.  Police  and  sanitary  regulations  different  from 
the  general  laws  of  the  state  are  conducive,  and,  in  many 
instances,  essential,  to  the  welfare  of  the  inhabitants  of  cities 
and  towns.  As  such  municipalities  increase  in  population 
territorial  enlargement  and  public  improvements  of  different 
kinds,  as   well   as   modifications  of  the   local    government, 
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become  necessary  to  the  enjoyment  of  life,  the  protection  of 
health,  and  the  security  of  property,  public  and  private. 

3.  It  is  contended  that  the  act  under  consideration  is 
unconstitutional  because  a  property  qualification  is  required 
to  **■  entitle  an  elector  to  vote  upon  the  question  of  dissolu- 
tion and  annexation.  In  support  of  this  contention  section 
1  of  article  7  of  the  constitution  is  relied  on;  it  reads  as  follows: 

u  Section  1.  Every  male  person  over  the  age  of  twenty-one 
years,  possessing  the  following  qualifications,  shall  be  entitled 
to  vote  at  all  elections: 

"First.  He  shall  be  a  citizen  of  the  United  States,  or,  not 
being  a  citizen  of  the  United  States,  he  shall  have  declared 
his  intention,  according  to  law,  to  become  such  citizen,  not 
less  than  four  months  before  he  offers  to  vote. 

"  Second.  He  shall  have  resided  in  the  state  six  months 
immediately  preceding  the  election  at  which  he  offers  to  vote, 
and  in  the  county,  city,  town,  ward,  or  precinct,  such  time  as 
may  be  prescribed  by  law;  Provided,  That  no  person  shall  be 
denied  the  right  to  vote  at  any  school  district  election,  nor  to 
hold  any  school  district  office,  on  account  of  sex." 

It  will  be  observed  that  no  property  qualification  is  speci- 
fied in  the  foregoing  section;  hence,  if  an  elector  has  the 
qualifications  therein  specified,  he  is  entitled  to  vote  at  all  elec- 
tions contemplated  by  said  section.  If  the  term  "elections," 
as  therein  used,  be  held  to  include  such  an  election  as  is  pro- 
vided for  in  the  act  now  under  consideration,  then  the  act 
cannot  be  upheld.  That  the  word  is  not  used  in  such  a  com- 
prehensive sense  may  be  inferred  from  the  fact  that  elsewhere 
in  the  constitution  wherein  the  creation  of  public  indebted- 
ness is  provided  for,  the  right  to  vote  is  restricted  to  such 
qualified  electors  as  shall,  in  the  next  year  preceding,  have 
paid  a  property  tax:  See  art.  11,  sees.  6-8.  These  provisions 
of  article  11  were  framed  at  the  same  time  .as  article  7,  and, 
if  they  had  been  considered  exceptions,  they  would  doubtless 
have  been  noted  as  such  in  article  7  by  the  usual  phrase, 
"except  as  in  this  constitution  otherwise  provided,"  as  was 
done  in  other  parts  of  the  original  constitution:  See  art.  5, 
sec.  30;  art.  6,  sees.  1,  2. 

It  is  manifest  that  some  restriction  must  be  placed  upon 
the  phrase  "all  elections,"  as  used  in  section  1,  else  every  per- 
son having  the  qualifications  therein  prescribed  might  insist 
upon  lia  voting  at  every  election,  private  as  well  as  public, 
and  thus  interfere  with  affairs  of  others  in  which  he  has  mo 
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interest  or  concern.  In  our  opinion,  the  word  "elections"  thua 
used  does  not  have  its  general  or  comprehensive  significa- 
tion, including  all  acts  of  voting,  choice,  or  selection,  without 
limitation,  but  is  used  in  a  more  restricted  political  sense — 
as  elections  of  public  officers.  This  view  is  consistent  with 
the  title  of  article  7,  "Suffrage  and  Elections,"  and  is  also  in 
harmony  with  the  residue  of  the  article:  See  Century  Dic- 
tionary; also,  Webster's  Dictionary,  and  Bouvier's  Law  Dic- 
tionary; Am.  &  Eng.  Ency.  of  Law,  title  "Elections." 

In  In  re  Nominations  to  Public  Offices,  9  Col.  631,  a  bill  re- 
lating to  primary  elections  was  held  to  be  "a  proper  subject 
of  legislation,  entirely  within  the  legislative  power";  and  the 
bill  as  passed  excludes  voters  from  voting  who  in  good  faith 
belong  to  another  political  party  than  the  one  holding  the 
primary  election:  Sess.  Laws  1887,  p.  347,  et  seq.  Thus  we 
have  a  judicial  decision  of  our  own  state,  limiting  somewhat 
the  phrase,  "all  elections"  as  used  in  article  7. 

In  the  absence  of  any  specific  constitutional  provision  to 
the  contrary  the  legislature  may  choose  any  appropriate 
agency  whereby  to  change,  modify,  or  disincorporate  munici- 
pal corporations:  1  Dillon  on  Municipal  Corporations,  4th  ed., 
sees.  54,  63,  185;  People  v.  Fleming,  10  Col.  553;  Cheaney  v. 
Hooser,  9  B.  Mon.  330;  Marshall  v.  Donovan,  10  Bush,  681; 
Buckner  v.  Gordon,  81  Ky.  665;  Blanchard  v.  Bissell,  11  Ohio 
fit.  96;  Graham  v.  City  of  Greenville,  67  Tex.  62 

Counsel  for  plaintiffs  in  error  refers  to  the  constitutional 
provision  that  "  the  general  assembly  shall  provide  by  gen- 
eral laws  for  the  organization  and  classification  of  towns  and 
cities":  Const.,  art.  14,  sec.  13.  Such  provision  does  not, 
however,  prohibit  the  dissolution  of  towns  and  cities  thus 
organized  by  any  appropriate  exercise  of  legislative  power. 
We  find  nowhere  in  the  constitution  any  provision  forbidding 
the  submission  of  the  question  of  dissolution  or  annexation 
to  the  determination  of  tax-paying  electors.  Such  electors 
presumably  have  greater  interest  than  others  in  questions 
***  affecting  public  indebtedness,  or  rate  of  taxation  in  the 
municipality  where  their  property  is  taxable.  As  we  have 
seen,  the  qualifications  prescribed  by  the  act  are  analogous  to 
those  prescribed  in  the  constitution  itself,  where  similar  in- 
terests are  at  stake. 

These  views  are  not  in  conflict  with  the  opinion  In  re  Ex- 
tension of  Boundaries  of  City  of  Denver,  18  Col.  '288.  The  pre- 
cise point  decided  in  that  case  is  summed  up  by  the  court  as 
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follows:  "In  our  opinion  the  power  of  the  legislature  to  annul 
the  corporate  existence  of  the  adjoining  towns  by  an  amend- 
ment to  the  special  charter  of  the  city  of  Denver,  as  provided 
by  the  bill  submitted,  must  be  denied." 

The  court  did  not  hold  that  the  legislature  was  powerless 
to  disincorporate  a  town  or  city  existing  under  general  laws, 
nor  that  a  majority  vote  of  all  the  qualified  electors  of  such 
a  municipality  was  essential  to  its  disincorporation. 

The  case  at  bar  is  unlike  the  case  of  State  v.  Williams,  5* 
Wis.  308,  68  Am.  Dec.  65,  where  the  constitution  itself  ex- 
pressly provided  who  should  be  entitled  to  vote  at  an  election 
for  the  removal  of  a  county  seat.  Section  5  of  article  11  of  our 
constitution  contains  a  similar  provision  in  relation  to  voting 
for  the  creation  of  a  debt  for  public  buildings.  Neither  tho 
Wisconsin  case  nor  section  5  militates  against  the  view  we 
have  taken. 

We  do  not  feel  justified  in  declaring  the  act  unconstitu- 
tional on  the  ground  that  the  question  of  annexation  is  re- 
quired to  be  submitted  to  the  determination  of  tax-paying 
electors. 

4.  It  is  further  contended  that  the  annexation  act  is  local 
or  special  legislation;  and,  hence,  in  conflict  with  section  25- 
of  article  5  of  the  constitution.  The  only  specially  enumer- 
ated case  forbidden  by  section  25,  to  which  the  present  act 
can  be  compared,  is  "  regulating  county  or  township  affairs." 
The  present  act  affects  and  regulates  the  affairs  of  towns  and 
cities,  but  not  the  affairs  of  townships.  The  term  "  township," 
in  the  legal  nomenclature  of  this  state,  refers  to  an  involun- 
tary corporation,  or  quasi  corporation,  as  a  subdivision  11*- 
of  a  county,  and  not  to  a  voluntary  municipal  corporation 
such  as  an  incorporated  town:  County  Court  of  Garfield  County 
v.  Schwarz,  13  Col.  291;  Booth  v.  County  Court,  18  Col.  561; 
1  Dillon  on  Municipal  Corporations,  sees.  22,  23;  Kelly  v.  Meeks, 
87  Mo.  396 

The  act  is  general  in  form.  Of  necessity,  it  has  some 
special  characteristics.  But  considering  the  subject  matter 
of  the  legislation  we  are  not  prepared  to  say  that  a  more  gen- 
eral law  could  be  made  applicable.  Hence,  its  enactment  is 
not  inhibited  by  the  latter  clause  of  section  25.  In  general 
the  power  of  a  state  legislature  to  pass  an  act  will  be  pre- 
sumed to  exist  unless  the  contrary  clearly  appears. 

5.  It  is  urged  that  the  act  is  unconstitutional  because  of 
certain  excise  provisions.     The  objection  is  that  it  continues 
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in  force  the  ordinances  of  an  annexed  town  or  city,  prohibit- 
ing or  regulating  the  sale  of  intoxicating  liquors  within  the- 
original  limits  of  such  town  or  city,  and  that  such  ordinances- 
cannot  be  repealed  without  the  consent  of  the  voters  of  such 
annexed  territory.  This  objection  is  not  maintainable.  It 
has  never  been  questioned  in  this  state,  so  far  as  we  are  ad- 
vised, that  the  municipal  authorities  of  incorporated  towna 
and  cities  may  be  invested  with  power  to  license,  regulate,, 
prohibit,  or  suppress  the  traffic  in  intoxicating  liquors,  sub- 
ject to  the  general  laws  of  the  state.  The  controversy  has 
been  whether  the  local  municipal  government  might  nullify 
or  suspend  the  general  laws  of  the  state  relating  to  tippling- 
houses  within  the  limits  of  such  towns  or  cities:  See  Huff- 
smith  v.  People,  8  Col.  175;  54  Am.  Rep.  550;  also  Heinssen  v. 
State,  14  Col.  237. 

It  this  state  the  policy  of  our  legislation  has  been  to  invest 
local  municipal  governments  with  large  powers  in  respect  to 
the  traffic  in  intoxicating  liquors.  And  the  different  towns 
and  cities  have  resorted  to  high  license,  low  license,  local  op- 
tion, prohibition,  or  partial  prohibition,  as  the  popular  will 
has  been  manifested  through  the  local  municipal  officers;  and 
so  dramshops  have  been  permitted  in  one  part  of  a  city  or 
town  and  prohibited  in  another  part.  For  example,  in  Den- 
ver, sometimes  by  the  charter,  sometimes  by  ordinance,  *** 
the  petition  or  consent  of  a  majority  of  the  property  owners 
within  restricted  limits  has  been  made  a  condition  to  the 
licensing  of  saloons;  and,  again,  the  sale  of  intoxicating 
liquors  has  been  forbidden  within  a  certain  distance  of  public 
schools  and  churches.  The  legality  of  such  conditions  and 
restrictions  has  never  been  judicially  denied,  so  far  as  we  are 
advised.  The  objections  to  the  excise  provisions  of  the  act 
in  question  do  not  render  the  act  unconstitutional;  nor  do 
they  present  any  insuperable  obstacle  to  annexation.  They 
need  not,  therefore,  be  further  reviewed  in  the  present  pro- 
ceeding: People  v.  Cregier,  138  111.  401. 

6.  It  is  objected  that  people  living  in  the  original  territorial 
limits  of  an  annexed  town  or  city  can  have  no  representation 
in  the  board  of  aldermen  of  the  city  to  which  such  town  or 
city  becomes  annexed.  This  objection  is  not  well  founded. 
Provision  is  made  for  such  representation,  though  a  case  may 
occur  in  which  such  representation  may  be  suspended  for  a 
brief  time.  Compare  section  18  of  the  act  under  considera- 
tion with  section  two  of  the  Denver  charter  of  1893:  Sest. 
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Laws,  p.  135.  The  objection  cannot  be  considered  serious; 
it  does  not  affect  the  constitutionality  of  the  act.  No  con- 
etitutional  provision  has  been  cited  making  it  imperative  that 
there  shall  be  local  aldermanic  representation  in  towns  or 
cities  in  this  state.  The  cases  cited  by  counsel  for  plaintiff 
in  error  on  this  point  bear  little  analogy  to  the  present  case: 
Warren  v.  Mayor  etc.,  2  Gray,  84;  People  v.  Maynard,  15 
Mich.  463;  Lanning  v.  Carpenter,  20  N.  Y.  447. 

7.  It  is  contended  that  section  10  of  the  Annexation  Act 
violates  certain  constitutional  provisions  relating  to  taxation 
and  municipal  indebtedness.     The  section  reads  as  follows: 

14  Sec.  10.  Whenever  in  pursuance  of  this  act  any  town  or 
city  existing  under  general  laws  shall  be  annexed  to  any 
city  existing  under  a  special  charter  all  rights,  causes  of  ac- 
tion, records,  uncollected  revenues,  and  other  property  of  the 
town  or  city  so  annexed  shall  accrue  to,  and  become  the  prop- 
erty of,  the  city  so  enlarged;  and  all  valid  indebtedness  of 
any  116  town  or  city  so  annexed,  and  of  the  city  existing 
under  a  special  charter,  shall  be  paid  by  general  taxation 
upon  all  the  taxable  property  within  the  city  existing  under  a 
special  charter,  including  the  territory  formerly  included  in 
the  town  or  city  so  annexed.  At  least  a  proportionate  share 
of  the  moneys  of  the  city  so  enlarged,  available  for  water 
service,  lights,  and  other  public  improvements,  shall  be  ex- 
pended each  year  within  the  territory  formerly  included 
within  the  town  or  city  so  annexed,  based  upon  the  assessed 
valuation  thereof;  and  the  water  and  light  service  of  any 
town  or  city  so  annexed  shall  not  be  curtailed  after  such 
annexation":  Sess.  Laws,  1893,  p.  455. 

Unless  the  foregoing  section  conflicts  with  some  express 
provision  of  the  constitution  there  can  be  no  doubt  of  its 
wisdom  and  propriety.  Speaking  upon  this  subject  Mr.  Jus- 
tice Dillon  says:  "  It  is  usual,  however,  for  the  legislature,  on 
the  change  or  division  of  municipal  and  public  corporations, 
to  make  provision  concerning  existing  indebtedness;  and  its 
power  to  do  so,  unless  restrained  by  special  constitutional 
provision,  is  clear  and  ample":  1  Dillon  on  Municipal  Cor- 
porations, sec.  173. 

The  constitutional  provisions  which  section  10  of  the  An- 
nexation Act  is  supposed  to  violate  will  be  briefly  noticed. 

Of  article  10,  section  7:  It  is  a  sufficient  answer  to  the  ob- 
jection based  on  this  section  to  remark  that  the  general 
assembly  has  not  by  section  10  of  the  Annexation  Act  under- 
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taken  to  "  impose  taxes  for  the  purposes  of  any  county,  city, 
town,  or  other  municipal  corporation."  On  the  contrary,  it 
has  by  said  section  vested  in  the  corporate  authorities  of  the 
surviving  city  the  power  to  assess  and  collect  taxes  through- 
out its  entire  extent,  including  its  enlarged  boundaries,  for 
all  the  purposes  of  such  enlarged  corporation. 

Of  article  11,  section  1:  This  section  is  to  be  construed  as 
prohibiting  a  town  or  city  by  its  own  voluntary  corporate  act 
from  pledging  its  credit  to,  or  becoming  responsible  for,  any 
debt,  contract,  or  liability  in  aid  of  a  third  party.  Certainly, 
in  the  case  at  bar,  the  town  of  Valverde  is  not  called  upon 
117  to  pledge  its  credit  to,  or  become  responsible  for,  any  per- 
son, company,  or  corporation.  If  annexation  takes  place  the 
town  of  Valverde  ceases  to  exist  as  a  municipal  corporation. 
It  is  true  that  by  annexation  the  city  of  Denver  becomes 
responsible  for  the  municipal  indebtedness  of  Valverde,  if  any 
there  be  existing  when  annexation  takes  place;  but  by  an- 
nexation the  territory  of  Valverde  is  added  to  the  city  of 
Denver,  and  becomes,  ipso  facto,  an  integral  part  of  its  new 
and  enlarged  boundaries,  and  so  the  indebtedness  for  which 
the  enlarged  city  becomes  responsible  is  its  own  indebtedness 
for  and  on  its  own  account,  and  is  no  longer  a  debt  or  obli- 
gation of  a  third  party.  It  may  be  observed  also  in  this  con- 
nection that  the  corporate  property  of  Valverde  in  case  of 
annexation  becomes  the  property  of  the  enlarged  city  the 
moment  annexation  takes  place. 

Of  article  11,  section  8:  It  is  contended  that  section  10  of 
the  Annexation  Act  contains  a  threefold  violation  of  this  sec- 
tion. The  argument  is  that  it  affects  or  may  affect  the  rights 
of  the  town  of  Valverde,  of  the  city  of  Denver,  and  of  the 
creditors  of  both  municipalities.  It  is  true  taxation  of  prop- 
erty situate  in  the  territory  formerly  embraced  within  the 
corporate  limits  of  Valverde  or  of  the  city  of  Denver  may 
be  increased  or  decreased  by  annexation,  though  it  is  not 
made  to  appear  that  there  will  be  any  change.  In  any 
event  section  8  does  not  contain  any  guaranty  that  there 
shall  be  no  increase  of  taxation  in  case  of  the  enlargement  of 
municipal  boundaries,  nor  has  our  attention  been  called  to 
any  other  constitutional  provision  to  that  effect. 

By  annexation  no  debt  is  contracted  by  loan,  either  by  the 
town  of  Valverde  or  by  the  city  of  Denver,  nor  is  any  debt 
contracted  at  all  by  the  town  of  Valverde  as  a  municipal  cor- 
poration, since  the  town,  as  such,  ceases  to  exist  as  soon  as 
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dissolution  and  annexation  take  place.  The  annexation  of 
Valverde  may  increase,  or  it  may  decrease,  the  taxes  of 
those  owning  property  situate  within  the  original  limits  of 
Valverde  or  of  Denver;  it  may  or  may  not  subject  property 
within  such  limits  to  pre-existing  municipal  indebtedness;  in 
any  **•  event  these  circumstances  constitute  no  legal  or  con- 
stitutional objection  to  annexation.  Objections  to  as  well  as 
arguments  for  annexation,  based  upon  such  supposed  increase 
or  decrease  of  taxation,  rest  wholly  upon  grounds  of  expedi- 
ency, and  do  not  affect  the  legal  or  constitutional  rights  of 
either  municipality,  or  of  the  residents  thereof.  Upon  this 
subject  Judge  Dillon  speaks  with  his  usual  clearness,  as 
follows: 

"  Not  only  may  the  legislature  originally  fix  the  limits  of 
the  corporation,  but  it  may,  unless  specially  restrained  by  the 
constitution,  subsequently  annex,  or  authorize  the  annexation 
of,  contiguous  or  other  territory,  and  this  without  the  consent,, 
and  even  against  the  remonstrance,  of  the  majority  of  the  per- 
sons residing  in  the  corporation  or  on  the  annexed  territory. 
And  it  is  no  constitutional  objection  to  the  exercise  of  this 
power  of  compulsory  annexation  that  the  property  thus  brought 
within  the  corporate  limits  will  be  subject  to  taxation  to  dis- 
charge a  pre-existing  municipal  indebtedness,  since  this  is  a 
matter  which,  in  the  absence  of  special  constitutional  restric- 
tion, belongs  wholly  to  the  legislature  to  determine":  1  Dillon 
on  Municipal  Corporations,  4th  ed.,  sec.  185. 

The  rights  of  creditors  are  amply  protected  by  the  Annexa- 
tion Act. .  They  have  the  joint  resources  of  the  two  munici- 
palities as  security  for  the  municipal  indebtedness  of  each. 
They  have  a  responsible  municipal  government  upon  which 
every  kind  of  legal  process  may  be  had  for  the  collection  and 
enforcement  of  their  respective  claims.  In  case  of  anteced- 
ent indebtedness  contracted  by  loan  in  pursuance  of  an  or- 
dinance of  any  town  or  city,  such  ordinance,  by  virtue  of  the 
constitution,  survives  all  changes  of  organization,  government, 
or  boundaries,  which  may  befall  the  municipality,  until  such 
indebtedness  shall  have  been  fully  paid  and  discharged.  In 
case  such  town  or  city  be  dissolved  by  annexation  to  another 
the  municipal  officers  of  the  surviving  corporation  may  be 
compelled  by  mandamus  to  levy  and  collect  taxes  for  the  pay- 
ment of  such  indebtedness,  the  same  as  if  they  were  officers 
of  the  original  corporation;  and,  for  the  purpose  of  more  "* 
completely  protecting,  paying,  and  discharging  such  indebted- 
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ness,  such  officers  may,  if  necessary  to  the  security  of  credit- 
ors, be  required  to  levy,  collect,  and  keep  separate  the  taxes 
collected  from  the  property  situate  within  the  limits  of  the 
original  municipalities  respectively,  any  law  of  the  state  to 
the  contrary  notwithstanding.  The  constitution  of  the  United 
States  provides  that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts.  This  applies  to  the  constitutions 
of  the  several  states  as  well  as  to  statutes  enacted  by  state 
legislatures.  The  constitution  of  this  state  contains  a  similar 
provision. 

It  is  true  section  3  of  article  10  of  our  constitution  provides 
that  "  all  taxes  shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  authority  levying  the 
tax."  In  view  of  this  provision  it  is  urged  with  much  force  that 
the  Annexation  Act  cannot  be  upheld,  since  the  contingency 
may  occur  in  which  the  municipal  authorities  of  the  enlarged 
city  may  have  to  depart  from  the  uniformity  rule  in  levying 
taxes.  For  example,  original  Valverde  property  may  have  to 
be  subjected  to  a  certain  rate  of  taxation  to  meet  original 
Valverde  indebtedness,  while  original  Denver  property  may 
have  to  be  subjected  to  a  different  rate  of  taxation  to  meet 
original  Denver  indebtedness.  Remote  and  improbable  as 
such  a  contingency  may  be,  nevertheless,  if  it  should  occur, 
all  state  laws,  constitutional  as  well  as  statutory,  would  have 
to  give  way  to  the  paramount  rule  that  no  state  law  can  be 
suffered  to  impair  the  obligation  of  contracts.  And  thus  the 
uniformity  rule  of  taxation  might  be  partially  suspended  in  or- 
der to  maintain  contract  obligations.  But  we  need  not  for  this 
reason  hold  section  10  of  the  Annexation  Act  void.  The  rule 
prescribed  in  that  section  may  be  followed,  unless  some  creditor, 
for  the  purpose  of  enforcing  the  payment  of  his  loan  contracted 
in  pursuance  of  an  irrepealable  ordinance,  should  invoke  the 
rule  specified  in  section  8  of  article  11  of  the  constitution.  In 
such  case  the  municipal  authorities  of  Denver  might  be  com. 
pelled  to  act  as  officers  of  the  original  town  of  Valverde,  or  of 
the  original  city  of  Denver  (as  such  **°  town  or  city  existed 
when  such  loan  was  contracted),  and  in  such  official  capacity 
might  be  required  to  levy  and  collect  taxes  from  such  original 
municipality,  and  apply  the  same  to  the  payment  of  such 
loan;  this  section  of  article  11  being  connected  with  the  obli- 
gation of  the  loan  would  be  held  superior  to  section  3  of  article 
10,  as  well  as  superior  to  the  annexation  statute.  Contract 
obligations  are  of  paramount  importance:  1  Dillon  on  Munic- 
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ipal  Corporations,  4th  ed.,  sees.  170-174;  Cooley's  Constitu- 
tional Limitations,  6th  ed., 351 ;  Mount  Pleasant?.  Beckwith,  10O 
U.  S.  514;  North  Yarmouth  v.  Shillings,  45  Me.  133;  71  Am.  Dec. 
530;  Blanchard  v.  Bissell,  11  Ohio  St.  96;  McGurn  v.  Board 
of  Education,  133  111.  122;  County  of  San  Mateo  v.  Southern. 
Pac.  R,  R.  Co.,  13  Fed.  Rep.  722;  People  v.  Mayor  of  Chicago, 
51  111.  36;  2  Am.  Rep.  278;  In  re  Town  of  Flatbush,  60  N.  Y. 
406;  People  v.  Morgan,  90  111.  566;  Meriwether  v.  Garrett,  102 
U.  S.  473. 

Of  article  15,  section  12:  The  Annexation  Act  is  not  ob- 
noxious to  this  section.  A  legislative  act  whereby  one  munic- 
ipal corporation  becomes  annexed  to  another,  forming  one 
consolidated  town  or  city,  the  surviving  municipality  assum- 
ing all  the  corporate  debts  and  taking  all  the  corporate 
property  of  the  annexed  municipality,  together  with  the  au- 
thority to  levy  and  collect  taxes  throughout  the  enlarged 
municipality,  is  not  an  act  retrospective  in  its  operation;  nor 
does  it  impose  on  the  people  of  either  municipality  a  new  lia- 
bility in  respect  to  transactions  or  considerations  already 
past.  The  benefit  accruing  to  the  people  of  the  surviving 
city  is  a  present  and  prospective  consideration,  and  is  based 
upon  a  present  and  not  upon  a  past  transaction.  So,  too, 
there  is  a  present  consideration  accruing  to  the  people  of  the 
annexed  territory;  they  receive  and  enjoy  the  greater  privi- 
leges and  protection  which  the  larger  municipality  affords, 
and  at  the  same  time  are  relieved  from  the  burdens  of  an  in- 
dependent municipal  government. 

It  is  said  that  the  provisions  of  the  Annexation  Act  are  not 
binding  upon  the  city  of  Denver,  because  the  act  does  not  pro- 
vide for  her  assent  to  annexation  either  by  popular  election 
121  or  by  a  vote  of  her  corporate  officers.  It  is  a  sufficient 
answer  for  this  case  to  say  that  the  city  of  Denver  is  not 
here  complaining;  nor  do  we  intimate  that  an  objection  on 
her  part  would  be  of  any  avail;  besides,  just  before  the  pas- 
sage of  the  Annexation  Act,  an  act  was  passed  "  to  amend  and 
revise  the  charter  of  Denver."  The  latter  act  expressly  pro- 
vides that  any  town  or  city  contiguous  to  Denver  may  become 
a  part  of  the  latter  city  by  dissolution  and  annexation.  It  is 
conceded  that  such  revised  and  amended  charter  has  already 
been  accepted  and  put  in  operation  by  the  city  of  Denver. 
Thus,  the  city  of  Denver  has  accepted  in  advance  the  annex- 
ation of  contiguous  towns  and  cities  with  all  the  burdens 
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imposed  by  the  Annexation  Act:  See  Seas.  Laws,  1893,  par- 
ticularly the  exception  and  proviso  in  section  2,  on  page  135. 

We  have  endeavored,  with  due  consideration,  to  review  the 
objections  presented  against  the  constitutionality  of  the  An- 
nexation Act.  While  impressed  with  the  rule  that  the  act 
should  be  upheld,  if,  by  any  reasonable  construction,  its  pro- 
visions could  be  harmonized  with  the  constitution,  we  have 
endeavored,  also,  to  bear  in  mind  the  rights  of  individuals. 
It  should,  however,  be  observed  in  this  connection  that  the- 
record  in  this  case  nowhere  discloses  the  existence  of  any 
municipal  indebtedness  whereby  the  rights  of  individuals,, 
either  as  taxpayers  or  creditors,  are,  or  may  become,  involved 
by  annexation.  We  have,  however,  considered  such  questions 
because  it  seemed  expedient  that  they  should,  to  some  extent,, 
be  disposed  of  in  a  proceeding  of  this  kind.  If  the  constitu- 
tional objections  in  respect  to  taxation  and  municipal  indebted- 
ness, as  presented  upon  this  review,  were  to  be  held  sufficient 
to  defeat  the  present  act  it  is  difficult  to  see  how  they  could 
be  obviated  by  any  other  legislative  enactment.  Thus,  the 
unfortunate  conclusion  would  be  reached  that  two  or  more 
towns  or  cities  in  this  state  could  not  be  annexed  or  consoli- 
dated, so  long  as  there  should  be  any  indebtedness  by  loan 
existing  against  either  of  them. 

The  Annexation  Act,  so  far  as  this  review  has  extended,  *** 
appears  to  have  been  framed  with  care;  and  its  provisions 
seem  to  be  fair  and  just,  as  well  as  free  from  constitutional 
objection.  The  judgment  of  the  county  court  will  be  reversed, 
and  the  cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion.  

Statutes  Void  in  Part. — Tho  unconstitutionality  of  one  portion  of  a  stat- 
ute cannot  defeat  other  portions,  unless  the  nature  of  the  unconstitutional 
provision  is  such  as  to  render  it  of  vital  importance  to  the  whole  statute: 
MrPhtrton  v.  Blacker,  92  Mich.  377;  31  Am.  St.  Rep.  587,  and  note,  with  the 
cases  collected;  but  the  invalidity  of  one  provision  in  a  statute  the  different 
parts  of  which  must  be  construed  together  as  dependent  provisions,  renders 
the  whole  act  invalid:  Wadstoorth  v.  Union  Pac  Ry.  Co.,  18  Col.  600;  36 
Am.  St.  Rep.  309,  and  note. 

Municipal  Corporations — Legislative;  Control  Ovrr. — A  municipal 
corporation  has  no  vested  right  to  any  of  its  powers  or  franchises,  but  is 
subject  to  the  control  of  the  legislature,  which  may  enlarge  or  diminish  its 
territorial  extent  or  its  functions,  and  change  or  modify  its  internal  arrange* 
ment,  or  destroy  its  very  existence  at  discretion:  CoyU  v.  Mclntire,  7  Houst. 
44;  40  Am.  St.  Hep.  109,  and  note,  with  the  cases  collected. 

Municipal  Corporations — Annexation  —  Legislative  Power. — The 
legislature  has  the  power  to  restrain    modify,  enlarge,  or  change  public  cor- 
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poratlons  which  exist  for  public  purposes  alone,  like  counties,  cities,  and 
towns,  provided,  however,  that  property  owned  by  such  corporations  shall 
be  secured  for  the  use  of  those  having  an  interest  in  it,  or  for  whose  benefit 
it  was  acquired:  North  Yarmouth  v.  Shillings,  45  Me.  133;  71  Am.  Dec.  530. 
For  a  further  discussion  of  this  question  see  the  extended  note  to  Mount 
Hope  Cemetery  v.  Boston,  35  Am.  St.  Rep.  539. 

Towns.— How  far  Corporations  in  New  York:  See  the  note  to  Lori?- 
iard  v.  Town  of  Monroe,  62  Am.  Dec.  123. 

Municipal  Corporations. — Power  to  Regulate  Liquor  Traffic:  See 
the  notes  to  Ward  v.  Mayor,  35  Am.  Rep.  702,  and  Robinson  v.  Mayor,  34 
Am.  Dec.  629.  A  municipal  corporation  may  prohibit  the  keeping  therein 
of  any  tippling-house,  dramshop,  or  bar-room:  Ex  parte  Campbell,  74  Cal. 
20;  5  Am.  St.  Rep.  418.  A  municipal  corporation  may  enact  an  ordinance 
to  prohibit  the  sale  of  intoxicating  liquors  within  the  town  limits:  Town 
Council  v.  Calhoun,  30  S.  C.  93;  Parkinson  v.  State,  14  Md.  184;  74  Am. 
Dec.  522,  and  note;  Bailey  v.  State,  30  Neb.  855;  State  v.  Clark,  28  N.  H. 
176;  61  Am.  Dec.  611,  and  note;  Qoddard  v.  President  etc,  15  111.  588;  60 
Am.  Dec.  773,  and  note;  Stater.  Court  of  Common  Pleas,  36  N.  J.  L.  72;  II 
Am.  Rep.  422,  and  note;  City  o/Pekin  v.  Smelzel,  21  111.  464;  74  Am.  Dec 
105,  and  note. 


Johnson  v.  Calnan. 

[19  COLOKADO,  168.] 

Trusts— Parol  Evidence  to  Establish. —Under  the  statute  of  frauds  th* 
existence  of  a  direct  or  express  trust  in  lands  cannot  be  established  by 
parol;  but,  when  there  is  some  written  evidence  of  the  existence  of  a 
trust,  parol  evidence  is  admissible  to  show  the  truth  and  nature  of  the 
transaction. 

Deeds  to  A  B  "Trustee"— Parol  Evidence  to  Explain. — When  the 
word  "trustee"  is  inserted  in  a  deed  to  land  after  the  name  of  the 
grantee,  and,  in  a  subsequent  contract  relating  to  the  same  land,  he 
affixes  this  word  "  trustee"  to  his  signature  such  word  is  not  merely 
descriptio  persona.  It  indicates  that  the  grantee  takes  the  title,  not  in 
his  individual  capacity,  but  in  trust  for  another  not  disclosed,  and  parol 
evidence  is  admissible  to  show  for  whom,  and  for  what  purpose,  he  was 
constituted  a  trustee. 

Action  by  John  Calnan  and  his  wife,  Johanna,  B.  B.  Hill, 
and  C.  H.  Leonard,  grantors  of  certain  land,  against  W.  E. 
Johnson,  grantee,  to  obtain  a  reconveyance  thereof  on  the 
ground  of  a  breach  of  contract  and  trust  on  the  part  of  John- 
son to  convey  certain  portions  of  said  land  to  the  Aspen  and 
Western  Railway  Company.  The  following  exhibits  were 
made  evidence  in  the  case. 

EXHIBIT  A. 

Power  of  attorney  from  the  four  plaintiffs  above  named  to 
defendant  Wm.  B.  Johnson,  dated  January  5,  1887,  acknowl- 
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■edged  January  10, 1887,  empowering  said  Johnson  to  subdi- 
vide as  he  shall  see  fit,  into  lots,  blocks,  and  streets,  any  part 
or  all  of  a  certain  tract  of  land,  consisting  of  forty  acres,  situ- 
ated in  Garfield  county,  and  to  file  plats  of  such  subdivisions 
eo  as  to  constitute  the  same  the  authentic  plat  of  a  townsite; 
and  to  convey  any  and  all  lots  and  parcels  of  land  so  platted, 
accounting  to  the  donors  for  all  moneys  received  from  such 
sale  in  accordance  with  the  terms  of  a  certain  agreement 
contemporaneous  herewith,  providing  for  the  application  of 
said  money. 

EXHIBIT   B. 

The  agreement  between  the  same  parties,  dated  and  ac- 
knowledged at  the  same  time,  recites  and  provides  as  follows: 

1.  That  (plaintiffs)  parties  of  the  first  part  have  bargained 
and  sold  to  said  William  E.  Johnson  (defendant)  the  prop- 
erty described  in  Exhibit  A,  except  certain  reservations  there- 
inafter mentioned. 

2.  Recites  that  Johnson  has  agreed  to  resell  said  land,  and 
apply  the  proceeds  of  such  sale  to  the  use  of  first  parties  un- 
til the  sum  of  $6,500  has  been  so  applied,  when  all  the  re- 
maining portion  unsold  is  to  become  the  property  of  said 
Johnson,  his  heirs  and  assigns  forever. 

Thereupon  the  agreement  witnesseth: 

1.  That  said  Johnson  agrees  (1)  to  plat  said  land  into 
lots,  etc.,  and  sell  the  same  as  rapidly  as  possible,  but  for  not 
less  than  $40  per  lot;  (2)  That  upon  the  first  of  each  month, 
after  demand,  he  will  divide  the  cash  proceeds  of  such  sale 
between  the  parties  of  the  first  part,  and  so  continue  to  divide 
the  receipts  from  such  sale  of  lots  from  month  to  month,  upon 
demand,  until  the  full  sum  of  $6,500  has  been  paid  out  to  or 
for  the  use  of  the  parties  of  the  first  part  as  aforesaid; 
(3)  That  eight  lots  are  to  be  conveyed  by  Johnson  to  said 
first  parties,  as  follows:  Lots  six  and  seven,  block  A,  to  B. 
B.  Hill;  lots  five  and  six,  block  H,  to  C.  H.  Leonard;  lots 
eight  and  nine,  block  A,  and  one  and  two,  block  L,  to  John 
and  Johanna  Calnan,  said  lots  to  be  conveyed  to  said  parties 
severally,  as  aforesaid,  without  consideration  moving  to  sec- 
ond party  therefor,  said  eight  lots  being  reserved  by  first  par- 
ties from  the  bargain  and  salo  to  second  party. 

2.  That  upon  the  full  payment  of  $6,500  by  Johnson,  as 
aforesaid,  then  all  that  portion  of  said  forty  acres  of  land  then 
remaining  unsold,  and  all  deferred  payments  for  lots  or  land 
sold,  and  all  securities  taken  in  consideration  of  lots  sold, 
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shall  be  and  become  the  property  of  the  second  party,  his- 
heirs  and  assigns  forever. 

exhibit  c. 

"  This  deed,  made  this  sixth  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-seven,  be- 
tween John  Calnan,  Johanna  Calnan,  Benjamin  B.  Hill,  and 
Charles  H.  Leonard,  all  of  the  county  of  Garfield  and  state 
of  Colorado,  of  the  first  part,  and  Wm.  E.  Johnson,  trustee,  of 
the  county  of  Garfield  and  state  of  Colorado,  of  the  second  part. 

"  Witnesseth,  That  the  said  parties  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  one  dollar,  to  the  said  parties 
of  the  first  part  in  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  confessed  and  acknowl- 
edged, have  granted,  bargained,  sold,  and  conveyed,  and  by 
these  presents  do  grant,  bargain,  sell,  convey,  and  confirm 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  all  the  following  described  lot  or  parcel  of  land,  sit- 
uate, lying,  and  being  in  the  county  of  Garfield  and  state  of 
Colorado,  to  wit:  The  E.  \  of  the  N.  E.  i  of  the  N.  E.  i  of 
section  4  (plat  No.  1),  township  8  S.,  R.  88  W.  of  the  6th 
P.  M.,  being  twenty  acres  of  land." 

Judgment  for  plaintiffs.     Defendant  appealed. 

W.  P.  Hillhouse,  for  the  appellant. 

M.  J.  Bartley  and  E.  T.  Taylor,  for  the  appellees. 

175  Elliott,  J.  Two  questions  are  presented  by  the  assign- 
ments of  error:  Does  the  complaint  state  facts  sufficient  to 
entitle  plaintiff  to  a  reconveyance  of  the  land  as  prayed  for? 
Are  the  findings  and  decree  sustained  by  competent  and  suffi- 
cient evidence? 

Both  questions  must  be  answered  in  the  affirmative,  unless 
the  statute  of  fraud  and  perjuries  compels  a  different  answer. 
Section  6  of  the  statute  reads  as  follows: 

"  Sec.  6.  No  estate  or  interest  in  lands,  other  than  leases  for 
a  term  not  exceeding  one  year,  nor  any  trust  or  power  over 
or  concerning  lands,  or  in  any  manner  relating  thereto,  shall 
hereafter  be  created,  granted,  assigned,  surrendered,  or  de- 
clared, unless  by  act  or  operation  of  law,  or  by  deed  or  con- 
veyance in  writing,  subscribed  by  the  party  creating,  granting* 
assigning,  surrendering,  or  declaring  the  same,  or  by  his  law- 
ful agent,  thereunto  authorized  by  writing":  Gen.  Stats.,  sec. 
1515;  Mills'  Ann.  Stats.,  sec.  2019. 
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Under  the  foregoing  statute  it  has  been  held  that  the  exist- 
ence of  a  direct  or  express  trust  in  lands  cannot  be  estab- 
lished 17%  by  parol  evidence:  Von  Trotha  v.  Bamberger,  15 
Col.  1.  But  where  there  is  some  written  evidence  showing 
the  existence  of  a  trust  the  door  is  thereby  opened  to  the 
admission  of  parol  evidence  to  show  the  truth  of  the  transac- 
tion: Hill  on  Trustees,  61,  62;  2  Sugden  on  Vendors,  14th  ed., 
437;  Browne  on  Statute  of  Frauds,  3d  ed.,  sec.  Ill;  1  Perry 
on  Trusts,  sec.  78,  et  seq.;  Bohm  v.  Bohm,  9  Col.  106. 

By  their  special  warranty  deed  of  January  6,  1887,  plaintiff 
conveyed  the  twenty-acre  tract  of  land  to  defendant  naming 
him  "trustee"  in  the  deed.  Plaintiffs  also  produced  further 
written  evidence  of  the  trust,  as  follows: 

"  Florence,  3,  23,  1888. 

"Received  of  Chas.  B.  Toll,  Esq.,  one  thousand  dollars, 
check  No.  2489,  part  payment  on  block  B,  Carbondale,  Colo. 

"  Wm.  E.  Johnson,  Trustee." 

On  the  offer  of  this  receipt  in  evidence  "  it  was  conceded 
by  defendant  that  he  made  a  contract  to  sell  a  portion  of  the 
twenty-acre  tract  to  Mr.  Toll,  and  that  said  receipt  was  given 
on  account  thereof.  It  was  further  admitted  that  neither 
Mr.  Toll  nor  the  said  contract  had  any  connection  with  the 
Aspen  and  Western  Railway  Company."  It  was  also  "  con- 
ceded by  defendant  that  nothing  has  been  done  toward  com- 
plying with  the  conditions  of  the  alleged  trust  herein  set  up 
by  the  plaintiff." 

In  the  case  of  Von  Trotha  v.  Bamberger,  15  Col.  1,  there  was 
no  written  evidence  to  indicate  that  Bamherger  held  the  title 
to  the  land  in  trust;  nor  was  there  any  written  evidence  to  show 
that  Von  Trotha  ever  had  any  valuable  interest  in  the  land, 
except  by  virtue  of  the  verbal  agreement  under  which  she 
claimed.  In  the  present  case,  it  is  conceded  that  plaintiffs 
were  the  owners  in  fee  of  the  premises  in  controversy;  they 
conveyed  the  same  to  defendant,  naming  him  "  trustee"; 
the  conveyance  was  for  the  nominal  sum  of  one  dollar  ex- 
pressed in  the  deed;  and  no  other  consideration  was  given  or 
received,  unless  the  contract  for  the  sale  of  the  forty  acres  he 
regarded  as  a  consideration  for  the  conveyance  of  the  twenty 
177  acres  also,  on  the  theory  that  the  contract  of  January  5th 
and  the  deed  of  January  6th  constituted  but  one  transaction. 
The  contract  and  the  deed  do  not  refer  to  each  other;  each 
instrument  is  complete  in  itself;  hence,  prima  facie,  the  ex- 
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ecution  of  each  instrument  must  be  regarded  as  a  separate 
transaction. 

The  word  "trustee"  inserted  after  the  name  of  the  grantee 
in  the  deed  executed  by  plaintiffs,  and  also  affixed  by  defend- 
ant to  his  signature  to  the  receipt,  would  seem  to  indicate 
something  more  than  a  mere  descriptio  persongs;  as  a  descrip- 
tion of  the  person,  the  word  thus  used  is  too  general  to  amount 
to  any  thing;  as  a  description  it  does  not  identify  any  one. 
In  our  opinion,  the  word  "trustee,"  under  the  circumstances, 
indicates  the  intention  of  the  parties  that  the  grantee  was  to 
take  the  title,  not  in  his  individual  capacity,  but  in  trust  for 
another,  though  the  name  of  his  cestui  que  trust  is  not  dis- 
closed by  the  deed.  In  Railroad  Co.  v.  Durant,  95  U.  S.  576- 
579,  where  a  certain  person  was  designated  as  "trustee"  in 
certain  deeds  "  without  setting  forth  for  whom  or  for  what 
purpose,"  it  was  held  that  "parol  evidence  was  admissible  to 
show  these  things."  The  authorities  upon  this  point  are  not 
altogether  clear  or  uniform;  but  we  are  of  opinion  that  the 
Durant  case  announces  a  proper  rule  for  the  determination 
of  the  present  controversy:  Shaw  v.  Spencer,  100  Mass.  393; 
97  Am.  Dec.  107;  1  Am.  Rep.  115;  Brown  v.  Combs,  29  N.  J.  L. 
36;  Selden's  Appeal,  31  Conn.  548;  2  Pomeroy's  Equity  Juris- 
prudence, sees.  1009,  1010. 

In  behalf  of  appellant  it  is  contended  that,  in  the  absence 
of  fraud,  accident,  or  mistake,  the  recital  in  a  deed  of  a  valu- 
able consideration  and  acknowledgment  of  its  receipt  cannot 
be  contradicted  by  parol  evidence  for  the  purpose  of  destroy- 
ing the  operative  words  of  the  conveyance.  Such  is  undoubt- 
edly the  rule  as  between  the  parties  to  the  instrument:  2 
Devlin  on  Deeds,  sec.  834;  Coles  v.  Soulsby,  21  Cal.  51.  But 
in  this  case  plaintiffs  do  not  undertake  to  prove  that  their 
deed  did  not  operate  as  a  valid  conveyance.  They  allege 
as  their  evidence  clearly  tends  to  prove,  that  they  conveyed, 
178  and  intended  to  convey,  the  premises  to  defendant  as 
trustee,  so  that  he  might  convey  the  premises,  or  such  part 
thereof  as  might  be  necessary,  to  the  railway  company,  pro- 
vided the  railway  company  should  comply  with  certain  con- 
ditions on  its  part  to  be  performed,  and  that  in  default  of 
such  compliance  the  premises  should  be  reconveyed  to  plain- 
tiffs. The  parol  evidence  produced  by  plaintiffs  did  not  con- 
tradict nor  tend  to  destroy  the  effect  of  the  deed  as  a  valid 
operative  conveyance  of  the  title  for  the  purposes  and  uses 
thus  intended.     In  this  view,  it  is  entirely  immaterial  that 
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defendant  Johnson,  by  himself  or  by  his  attorney,  actually 
paid  to  plaintiffs,  or  either  of  them,  the  one  dollar  considera- 
tion expressed  in  the  deed. 

As  to  the  sufficiency  of  the  evidence  little  need  be  said. 
The  cause  was  tried,  as  it  was  triable,  before  the  court  without 
a  jury.  It  was  tried  in  open  court  on  oral  testimony,  and 
upon  certain  instruments  in  writing  admitted  to  be  genuine. 
There  was  no  material  variance  between  the  pleadings  and 
the  evidence  produced  on  the  part  of  plaintiffs.  The  evi- 
dence tended  to  prove  all  the  substantial  averments  of  the 
complaint. 

Defendant's  version  of  the  oral  agreement  was  to  the  effect 
that  his  title  to  the  twenty  acres  was  to  be  absolute,  uncondi- 
tional, and  indefeasible;  that  the  land  was  so  conveyed  to 
him  that  he  might  locate  the  terminal  improvements  of  the 
railway  thereon,  and  so  enhance  the  value  of  lots  in  the  forty- 
acre  tract  which  he  had  just  acquired  by  his  contract  with 
plaintiffs;  and  that  plaintiffs  had  no  other  object  or  interest 
in  the  transaction  than  to  get  the  six  thousand  five  hundred 
dollars  secured  to  them  by  the  terms  of  such  contract.  If 
such  was,  in  fact,  the  real  transaction  plaintiffs  would  have 
had  no  reason  for  insisting  upon  the  insertion  of  the  word 
''trustee"  in  the  deed  after  defendant's  name,  nor  is  it  rea- 
sonable that  defendant  would  have  accepted  the  deed  in  that 
form.  He  admits  that  he  knew  he  was  designated  as  trustee 
in  the  deed  when  he  accepted  it.  Plaintiffs'  account  of  the 
transaction  is  more  reasonable  from  the  fact  that  they  had 
reserved  1T9  certain  lots  to  themselves  out  of  the  forty-acre 
tract,  and  were  interested  in  its  prospective  value;  besides, 
they  were  residents  of  Carbondale,  and  were  interested  gener- 
ally in  the  growth  and  prosperity  of  the  town.  But  we  need 
not  further  discuss  the  testimony  or  circumstances  of  the 
case.  The  parol  evidence  offered  was  competent  under  the 
issues,  and  clearly  tended  to  support  the  claim  made  by 
plaintiffs.  Its  weight,  as  well  as  the  credibility  of  the  wit- 
nesses, was  for  the  determination  of  the  trial  court.  The 
findings  and  decree  of  the  district  court,  requiring  a  recon- 
veyance of  the  twenty-acre  tract  of  land  to  plaintiffs,  will  be 
affirmed.  

Trusts— Exprcss— Establishment  bt  Parol.— A  trust  in  land  cannot  be 
raised  by  parol:  Jacknon  v.  Miller,  6  Wend.  228;  21  Am.  Deo.  316.  An  ex- 
press  trust  in  land  can  be  created  or  declared  by  writing  only:  Rtitliff  v. 
Ellit,  2  Iowa,  5«J;  63  Am.  Dec.  471,  and  note;  Incin  v.  Iters,  7  Iud.  308;  63 
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Am.  Dec.  420,  and  note;  Barr  v.  O'Donnell,  76  Cal.  469;  9  Am.  St.  Rep. 
242,  and  note;  but  nnder  the  Texas  statute  of  frauds  a  trust  in  land  may  be 
created  by  parol:  Jama  v.  Fulcrod,  5  Tex.  512;  55  Am.  Dec.  743.  A  writ- 
ing is  not  essential  to  the  creation  of  a  trust;  but  the  statute  of  frauds  re- 
quires that  its  terms  be  clearly  manifested  and  proved  in  writing  under  the 
hand  of  the  party  to  be  charged:  Stecre  v.  Steere,  5  Johns.  Ch.  1;  9  Am. 
Dec.  256.  See,  also,  the  extended  note  to  Jackson  v.  Cleveland,  90  Am.  Dec. 
272. 

"Trustee" — Significance  op  Word  after  Signature. — Where  a  per- 
•on  signs  a  contract  affixing  to  his  name  the  word  "agent,"  "trustee,"  or 
the  like,  he  is  prima  facie  individually  liable.  In  order  to  show  that  he  con- 
tracted in  a  representative  capacity,  he  must  prove  the  existence  of  that 
capacity:  Peterson  v.  Homan,  44  Minn.  166;  20  Am.  St.  Rep.  564,  and  note. 
The  addition  of  the  word  "trustee"  to  the  name  of  a  person  is  notice  of  a 
trust,  and  calls  for  inquiry  and  examination:  Marbury  v.  Ehlen,  72  Md.  206; 
20  Am.  St.  Rep.  467,  and  note.  See,  also,  Alger  v.  North  End  Sav.  Bank, 
146  Mass.  418;  4  Am.  St.  Rep.  331. 


Phillips  v.  City  op  Denver. 

[19  Colorado,  179.] 

Municipal  Corporations  can  Exercise  Only  Such  Powers  as  are 
granted  by  their  charters  or  by  general  law,  either  expressly  or  by  neces- 
sary or  reasonable  implication,  or  such  as  are  incidental  to  the  powers 
expressly  granted,  or  such  as  are  essential  to  the  objects  and  purposes 
of  the  corporation.  They  cannot,  under  a  general  grant  of  authority, 
adopt  ordinances  repugnant  to  the  policy  of  the  state  as  declared  in  its 
legislation. 

Municipal  Corporations. —Municipal  Ordinances  expressly  authorized 
by  specific  and  definite  legislative  authority  are  upheld,  unless  in  conflict 
with  the  constitution.  Ordinances  which  municipalities  assume  to  pass 
by  virtue  of  their  incidental  powers,  or  under  a  general  grant  of  authority, 
must  be  declared  invalid,  unless  they  are  reasonable,  fair,  and  impartial, 
and  not  arbitrary  or  oppressive. 

Municipal  Corporations. — A  Grant  op  Power  to  a  municipality  to  regu- 
late lawful  occupations  and  business  places  is  not  an  express  grant  of 
power  to  locate  or  prescribe  the  limits  of  carrying  on  lawful  occupations 
upon  private  premises.  Nor  does  a  grant  of  power  to  regulate  and  pre- 
vent the  carrying  on  of  business  dangerous  or  detrimental  to  public 
health,  and  to  declare,  prevent,  or  abate  nuisances,  vest  in  the  city 
council  authority  to  prohibit  at  their  discretion  well  constructed,  regu- 
lated, and  conducted  occupations,  such  as  livery-stables;  nor  does  a 
general  welfare  clause  in  a  grant  of  power  confer  full  and  specific  power 
upon  the  city  council  for  such  purpose. 

Nuisances. — Livery-stables  in  municipalities  are  not  per  se  nuisances. 
They  may  become  such  if  not  constructed  and  used  in  a  proper  manner. 

Municipal  Corporations — Unreasonable  Ordinance.  —  An  ordinance 
prohibiting  the  location  of  a  livery-stable  in  any  citv  block  in  wtwcb 
a  school-building  is  situated,  or  in  any   block  opposite  to  a  block  in 
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which  a  school-building  is  situated  without  regard  to  the  manner  in 
which  such  stable  is  constructed,  kept,  or  used,  and  without  specifying 
the  distance  from  a  Bchool-building  within  which  a  livery-stable  may  be 
conducted,  is  unreasonable  and  void,  and  cannot  be  considered  as  valid 
under  a  general  or  incidental  grant  of  power  to  the  municipality  assum- 
ing to  enact  it. 
Municipal  Corporations.  —  Prohibitive  Ordinances  not  criminal,  but 
highly  penal  in  their  nature,  are  invalid,  unless  free  from  legal  and  con- 
stitutional objection,  and  cannot  be  permitted  to  prejudice  the  rights 
and  privileges  of  the  citizen  in  respect  to  the  use  and  enjoyment  of  his 
private  property. 

C.  M.  Campbell,  for  the  appellant. 

J.  F.  Shafroth,  A.  B.  Seaman,  and  0.  W.  Whitford,  for  the 
appellee. 

18a  Elliott,  J.  The  assignments  of  error  challenge  the 
validity  of  the  ordinance  under  which  defendant  was  convicted. 

Among  other  things  the  ordinance  provides  that  no  livery- 
stable,  or  stable  for  the  boarding  of  horses,  shall  be  erected, 
established,  or  carried  on  in  any  block  in  this  city  (unless 
the  same  shall  be  in  operation  at  the  date  of  the  passage  of 
the  ordinance),  without  a  permit  from  the  city  council;  and 
that  no  permit  shall  be  issued  for  any  livery-stable  in  any 
block  in  which  a  school-building  is  situated,  or  in  any  block 
opposite  to  a  block  in  which  a  school-building  is  situated. 

It  is  conceded  that  defendant  occupied,  conducted,  and  was 
engaged  in  running  a  livery-stable  for  the  boarding  of  horses 
within  the  limits  prohibited  by  the  ordinance  at  the  time  of 
and  prior  to  the  commencement  of  this  action;  and  that  the 
stable  was  erected  and  put  in  operation  after  the  adoption  of 
the  ordinance,  February  18,  1888. 

1.  In  the  case  of  City  of  Durango  v.  Reinsberg,  16  Col.  327t 
this  court  declared  the  law  as  follows  in  respect  to  the  powers 
of  municipal  corporations:  "A  municipal  corporation  can 
exercise  only  such  powers  as  are  granted  to  it  by  its  charter 
or  by  the  general  law  of  the  state,  either  in  express  words  or 
by  necessary  or  reasonable  implication,  or  such  as  are  inci- 
dental to  the  powers  expressly  granted,  or  such  as  are  essen- 
tial to  the  objects  and  purposes  of  the  corporation.  A 
municipal  corporation,  under  a  general  grant  of  authority, 
oannot  adopt  ordinances  which  1M  infringe  the  spirit  or  are 
repugnant  to  the  policy  of  the  state  as  declared  in  its  legis- 
lation." 

2.  In  determining  whether  a  municipal  ordinance  is  valid 
the  following  distinction  is  to  be  observed:    An  ordinance 
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expressly  authorized  by  specific  and  definite  legislative  au- 
thority will  be  upheld,  unless  it  conflicts  with  the  constitution? 
of  the  state  or  nation,  while  an  ordinance  which  the  munici- 
pality assumes  to  pass  by  virtue  of  its  incidental  powers,  or 
under  a  general  grant  of  authority,  will  be  declared  invalid, 
unless  it  be  reasonable,  fair,  and  impartial,  and  not  arbitrary 
or  oppressive:  1  Dillon  on  Municipal  Corporations,  4th  ed., 
sees.  319-322;  also  sec.  327,  et  seq.;  Tugman  v.  City  of  Chi- 
cago, 78  111.  405;  May  v.  People,  1  Col.  App.  157. 

The  following  provisions  of  the  charter  of  the  city  of  Den- 
ver were  in  force  at  the  time  of  the  adoption  of  the  ordinance 
in  question,  and  they  are  now  relied  on  to  sustain  its  validity: 

u  Sec.  20.     The  city  council  shall  have  power  by  ordinancer 

"  Eleventh.  Exclusively  to  license,  regulate,  and  tax  any 
or  all  lawful  occupations,  business  places,  amusements,  places 
of  amusement,  and  may  fix  the  rate  of  charges  for  the  car- 
riage of  persons  and  property  within  the  city,  by  licensed 
hackmen,  omnibus-men,  carriage-men,  draymen,  and  express- 
men. 

"Fifty-eighth.  To  regulate  or  prevent  the  carrying  on  of 
any  business  which  may  be  dangerous  or  detrimental  to  pub- 
lic health,  or  the  manufacture  or  vending  of  articles  obnox- 
ious to  the  health  of  the  inhabitants;  and  to  declare,  prevent, 
or  abate  nuisances  on  public  or  private  property  and  the 
cause  thereof":  See  Sess.  Laws  1885,  pp.  81,  82,  87. 

The  following  provision  of  the  charter  was  passed  after  the 
adoption  of  the  ordinance  in  question:  "The  city  council 
shall  have  the  power  to  make  all  ordinances  which  shall  be 
necessary  and  proper  for  carrying  into  execution  the  powers 
specified  in  this  act,  and  to  make  all  ordinances  which  it 
may  deem  necessary  or  requisite  for  the  good  order,  health, 
good  government,  and  general  welfare  of  the  city":  See  Sess. 
Laws  1889,  p.  129,  amendment  to  sec.  21  of  the  charter  of 
1885. 

By  virtue  of  the  foregoing  provisions  it  is  contended  that 
184  the  city  council  were  authorized  to  control  absolutely  the 
location  and  carrying  on  of  livery-stables  within  the  limits  of 
the  city;  that,  by  virtue  of  the  power  to  regulate  and  prevent, 
they  might  prescribe  the  limits  for  such  stables,  at  their  dis- 
cretion, and  prohibit  their  being  conducted  elsewhere;  and 
that  they  might  declare  and  abate  livery-stables  as  nuisances, 
if  carried  on  within  such  interdicted  limits,  or  visit  upon  the 
proprietors  such  penalties  as  would  compel  them  to  yield 


Sept.  1893.]      Phillips  v.  City  of  Denver.  23$ 

obedience  to  any  ordinance  the  council  might  deem  proper  to 
enact  upon  such  subject. 

In  our  opinion  the  charter  provisions  above  quoted  will 
not  bear  the  construction  contended  for.  The  power  con- 
ferred is  not  sufficiently  specific  or  definite  to  warrant  such 
unrestrained  municipal  legislation  affecting  private  property. 
The  grant  of  power  to  regulate  lawful  occupations  and  busi- 
ness places  is  certainly  not  an  express  grant  of  power  to  locate 
or  prescribe  the  limits  of  carrying  on  lawful  occupations  upon 
private  premises.  The  grant  of  power  to  regulate  and  pre- 
vent the  carrying  on  of  business  dangerous  or  detrimental  to 
public  health,  and  to  declare,  prevent,  or  abate  nuisances,  is 
not  to  be  construed  as  vesting  the  city  council  with  author- 
ity to  prohibit,  at  their  discretion,  the  existence  of  well-con- 
structed, well-regulated,  and  well-conducted  livery-stables; 
neither  does  the  "  general  welfare"  clause,  adopted  after  the 
passage  of  the  ordinance  in  question,  confer  full  and  specific 
power  upon  the  city  council  for  that  purpose.  The  ordinance 
in  question  must,  therefore,  be  subjected  to  the  test  of  reason- 
ableness; and  the  particular  provision  under  consideration 
cannot  stand,  in  any  event,  unless  its  adoption  was  a  reason- 
able exercise  of  the  incidental  or  general  grants  of  power 
contained  in  the  charter.  Whether  the  city  government 
can  be  vested  with  such  authority  as  is  contended  for  need 
not  now  be  considered:  Everett  v.  City  of  Council  Bluffs,  46 
Iowa,  66. 

3.  A  livery-stable  in  a  town  or  city  is  not  per  se  a  nui- 
sance, though  it  may  become  a  nuisance  if  not  constructed, 
kept,  and  used  in  a  proper  manner:  Flint  v.  Russell,  5  Dill. 
151;  Kirkman  v.  Handy,  11  Humph.  406;  54  Am.  Dec.  45. 

185  The  ordinance  in  question  is  not  directed  against  livery- 
stables  improperly  kept  or  used,  but  against  all  livery-stables 
within  the  prescribed  limits.  There  is  nothing  to  indicate 
that  there  was  any  thing  improper  in  the  construction,  keep- 
ing, or  use  of  defendant's  stable.  The  sole  contention  on  the 
part  of  the  city,  therefore,  is  confined  to  the  single  fact  that 
defendant  had  located  and  conducted  his  stable  within  the 
limits  prohibited  by  the  ordinance — that  is,  in  a  block  oppo- 
site to  a  block  in  which  a  school-building  was  situated.  The 
ordinance,  however,  does  not  undertake  to  declare  that  a 
livery-stable  conducted  within  the  interdicted  limits  shall  be 
deemed  a  nuisance  per  se;  nor  do  we  intimate  that  such  an 
ordinauce  would  have  been  valid  if  passed:  City  of  Denver  v. 
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Mullen,  7  Col.  345;  State  v.  Mott,  61  Md.  297;  48  Am.  Rep. 
105. 

4.  It  is  true  there  was  testimony  showing  that  defendant 
occupied  and  carried  on  a  livery-stable  within  five  hundred 
feet  of  a  school-building,  and,  also,  that  said  livery-stable  was 
in  a  block  opposite  to  a  block  in  which  a  school-building  was 
situated.  But  the  ordinance  does  not  provide  that  livery- 
stables  shall  not  be  located  or  conducted  within  five  hundred 
feet  of  any  school-building,  nor  is  any  other  distance  pre- 
scribed. The  five  hundred  feet  limit  applies  only  to  candle 
factories,  rendering  establishments,  and  soap  factories.  In 
respect  to  livery-stables,  the  language  is,  "  that  no  permit 
shall  be  issued  ....  for  any  livery-stable  in  any  block  in 
which  a  school-building  is  situated,  or  in  any  block  which  is 
opposite  to  a  block  in  which  a  school-building  is  situated." 

The  record  in  this  cause  does  not  show  the  size  or  dimen- 
sions of  blocks  in  the  city  of  Denver,  nor  does  it  show  that 
the  blocks  are  of  uniform  dimensions.  There  is,  therefore, 
no  definite  distance  from  school-buildings  within  which  the 
construction  and  carrying  on  of  livery-stables  are  prohibited 
by  the  ordinance. 

For  illustration:  Suppose  the  city  is  laid  out  into  blocks 
of  uniform  dimensions  intersected  by  streets  and  alleys  at 
right  angles.  In  such  case,  if  a  school-building  were  located 
on  an  interior  block,  livery-stables  would,  by  the  ordinance, 
186  be  excluded  from  five  blocks;  and  if  the  blocks  were 
four  hundred  feet  in  length  by  two  hundred  and  sixty-six  feet 
in  width,  and  the  streets  eighty  feet  wide,  a  school-building 
might  be  so  situated  as  to  exclude  the  location  of  a  livery 
stable  nearly  a  thousand  feet  distant  from  it — that  is,  the 
diagonal  length  of  two  blocks  and  the  width  of  the  interven- 
ing street.  On  the  other  hand,  a  stable  might  be  located  only 
a  little  more  than  one  hundred  feet  from  a  school-building — 
that  is,  on  the  corner  diagonally  across  from  it,  and  yet  not 
be  in  the  same  block,  nor  in  any  block  directly  opposite 
thereto;  more  than  this,  the  stable  located  at  the  greater  dis- 
tance would  face  from,  and  be  out  of  sight  of,  the  school- 
building,  while  the  nearer  stable  would  be  in  full  view  of  it; 
and  yet  the  location  of  the  farther  stable  would  be  contrary 
to  the  ordinance,  while  the  nearer  stable  would  not  be.  If  it 
be  considered  that  the  ordinance  applies  to  blocks  diagonally 
opposite  to  a  school-building  its  operation  is,  in  some  respects, 
■till  more  objectionable;    for,  in  such  case,   livery-stables 
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would  be  excluded  from  nine  blocks  for  every  school-building 
situated  in  the  interior  of  the  city. 

Even  the  foregoing  illustration  does  not  fully  show  the 
unreasonableness  of  the  ordinance  in  question.  There  is 
nothing  in  the  record  to  show  that  the  blocks  of  the  city  are 
of  uniform  size;  some  may  be  larger  than  above  supposed, 
and  some  may  be  twice  or  three  times  as  large;  as  in  case 
where  the  usual  intersecting  street  or  streets  have  not  been 
out  through.  An  ordinance  so  uncertain,  so  indefinite,  so 
unsuitable  and  unsatisfactory  to  accomplish  the  desired  ob- 
ject, cannot  be  regarded  as  reasonable;  and  so  cannot  be 
upheld  under  the  authority  supposed  to  be  granted  by  the 
city  charter. 

Ordinances  of  the  kind  in  question,  though  not  strictly 
criminal,  are  highly  penal,  and  cannot,  unless  free  from  legal 
and  constitutional  objection,  be  permitted  to  prejudice  the 
rights  and  privileges  of  the  citizen  in  respect  to  the  use  and 
enjoyment  of  his  private  property. 

The  judgment  of  the  county  court  is  reversed  and  the  cause 
remanded.  

Municipal  Corporations— Powers  or. — A  municipal  corporation  hns 
only  such  powers  aa  have  been  expressly  delegated  to  it  and  their  appropri- 
ate incidents:  Wilson  v.  Beyers,  5  Wash.  303;  34  Am.  St.  Rep.  868,  aud 
note;  South  Covington  etc.  By.  Co.  v.  Berry,  93  Ry.  43;  40  Am.  St.  Rep.  161, 
and  note;  Coyle  v.  Mclntire,  7  Honst.  44;  40  Am.  St.  Rep.  109,  and  note. 
See,  also,  the  note  to  State  r.  Robertson,  40  Am.  St.  Rep.  276. 

Nuisance. — A  Livert-stablb  in  a  Citt  has  been  held  not  to  be  a 
nuisance:  Shiras  v.  Olinger,  50  Iowa,  671;  32  Am.  Rep.  138,  and  note.  A 
private  stable  in  a  city  is  not  necessarily  a  nuisance:  Bounsaville  r.  Kohlheim, 
08  Ga.  668;  46  Am.  Rep.  505.  A  stable  is  not  a  nuisance  per  $e:  Reiser  v. 
LoveU,  85  Ind.  240;  44  Am.  Rep.  10;  Kirkman  r.  Handy,  11  Humph.  406; 
64  Am.  Dee.  45;  St.  James  Church  v.  Arrington,  36  Ala.  646;  76  Am.  Dec. 
332. 

Municipal  Corporations. — Regulation  op  Business:  8ee  City  of  Rich- 
mond r.  Dudley,  129  Ind.  112;  28  Am.  St.  Rep.  180,  and  note;  State  r.  Te>.» 
ant,  110  N.  C.  609;  28  Am.  St.  Rep.  715,  and  note;  Town  Council  r.  Prttslry, 
33  S.  C.  56;  26  Am.  81  Rep.  669,  and  note;  also  the  note  to  Ex  parU  Byrd, 
6  Am.  St.  Rep.  331. 
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Trimble  v.  People, 

[19  Colorado,  187.] 

Jurisdiction  or  Supreme  Court. — Whenever  a  constitutional  question  !• 
necessarily  to  be  determined  an  appeal  or  writ  of  error  can  be  taken 
from  the  final  judgment  of  the  trial  court  to  the  supreme  court,  but  the 
constitutional  question  invoked  to  give  the  latter  court  jurisdiction 
must  be  fairly  debatable,  and  not  based  on  mere  assertion. 

Of  Supreme  Court  Jurisdiction. — Whenever  the  construction  of  a  con- 
stitutional question,  state  or  national,  is  properly  before  the  supreme 
court,  and  necessary  to  the  determination  of  the  case,  that  court  has 
entire  jurisdiction,  not  only  of  such  question  but  of  all  other  matters 
necessary  to  a  complete  determination  of  the  controversy. 

Public  Officers — Creation  of  Office  and  Removal  Therefrom. — When 
an  office  is  created  by  statute  and  the  manner  of  filling  it  and  the  mode 
of  removal  are  also  provided  by  statute,  the  question  of  removal  there- 
from and  the  causes  therefor  are  not  affected  by  a  constitutional  pro- 
vision relating  to  removals  from  office. 

Public  Office  and  Officers — Power  of  Governor  to  Remove  Officer. — 
When  a  statute  creating  an  office  also  provides  that  the  governor  may 
remove  the  incumbent  therefrom  for  cause,  provided  the  removal  is  not 
made  for  political  reasons,  and  the  cause  of  removal  is  stated  in  writing, 
the  governor  may  remove  such  officer  for  any  cause  other  thau  political. 
Of  the  sufficiency  of  the  cause  he  is  the  sole  judge. 

Public  Office  and  Officers— Legislative  Power  to  Create,  Fill,  and 
Remove  from  Office. — The  legislature,  having  the  power  to  provide 
for  the  creation  of  a  public  office,  has  power  to  declare  the  manner  in 
which  such  office  shall  be  filled,  and  also  to  provide  for  removals  there- 
from. 

Office  and  Officers— Power  of  Governor  to  Remove  Officer. — When 
a  statute  creating  a  public  municipal  office  invests  the  governor  with 
power  to  remove  the  incumbent  therefrom  for  cause,  without  restriction 
except  that  the  removal  must  not  be  made  for  political  reasons,  and  that 
the  cause  therefor  must  be  stated  in  writing,  the  governor  is  not  re- 
quired, as  a  prerequisite  to  removal,  for  any  other  cause,  to  institute  an 
investigation  in  the  nature  of  a  judicial  or  quasi  judicial  inquiry.  The 
cause  sufficient  to  warrant  removal  is  to  be  determined  solely  by  the 
governor.  No  mode  of  inquiry  being  prescribed,  he  is  at  liberty  to 
adopt  such  mode  as  to  him  shall  seem  proper,  without  interference  from 
the  courts.  Hence,  his  refusal  to  hear  counsel  is  not  fatal  to  his  action, 
because  he  may  proceed  ex  parte  if  he  so  desires. 

Action  for  usurpation  of  office.  Phelps,  while  holding  the 
office  of  police  commissioner  of  the  city  of  Denver,  was 
removed  therefrom  by  the  governor  for  neglect  of  duty. 
Trimble  was  then  appointed  to  fill  the  vacancy  caused  by  the 
removal  of  Phelps.  The  latter  brought  this  action  for  usurpa- 
tion of  the  office,  and  recovered  judgment  in  the  district  court. 
Trimble  appealed. 
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O'Neill  and  Parle  and  P.  Rogers,  for  the  appellant. 

W.  F.  Rogers,  I.  0.  Barlow,  and  Rogers  and  Stair,  for  the 
respondent. 

191  Hayt,  C.  J.  It  is  suggested  by  counsel  that  this  court 
is  without  authority  to  review  the  judgment  of  the  district 
■court  in  this  proceeding.  It  is  conceded  that  if  this  court  has 
jurisdiction,  since  the  enactment  of  the  statute  creating  the 
court  of  appeals,  it  is  by  virtue  of  the  proviso  in  the  first  sec- 
tion of  the  act  creating  that  court,  by  which  the  jurisdiction 
of  this  court  is  retained  where  the  construction  of  a  provi- 
sion of  the  constitution  of  the  state,  or  of  the  United  States, 
is  necessary  to  the  determination  of  a  case. 

The  object  of  providing  for  the  jurisdiction  of  this  court  in 
all  cases  where  constitutional  questions  are  involved  is  that 
questions  of  such  grave  importance,  affecting  the  organic  law 
of  the  state,  and  the  power  of  the  legislative,  executive,  and 
judicial  departments,  should  be  determined  by  the  highest 
court  in  the  state.  In  several  states  intermediate  courts  of 
191  review  have  been  created,  but  the  provisions  fixing  the 
jurisdiction  of  such  courts  are  far  from  uniform.  The  section 
in  force  in  this  state  does  not  appear  to  have  been  copied, 
even  in  substance,  from  the  laws  of  any  other  state.  It  has 
the  merit  of  being  couched  in  as  direct  and  positive  language 
as  could  well  have  been  employed. 

Under  the  proviso,  whenever  a  constitutional  question  is 
necessarily  to  be  determined  in  the  adjudication  of  a  case,  an 
appeal  or  writ  of  error  will  lie  from  the  final  judgment  to  this 
court.  It  matters  but  little  how  such  question  is  raised, 
whether  by  the  pleadings,  by  objections  to  evidence,  or  by 
argument  of  counsel,  provided  the  question  is  by  some  means 
fairly  brought  into  the  record  by  a  party  entitled  to  raise  it- 
It  is  obvious,  however,  that  some  limitation  must  be  placed 
upon  the  foregoing  provisos,  otherwise  every  case  might  be 
brought  into  this  court  and  thereby  the  power  and  usefulness 
of  the  court  of  appeals  destroyed.  It  is  clear  that  mere  as- 
eertion  that  a  constitutional  question  is  involved  will  not  be 
sufficient  to  give  jurisdiction.  It  must  fairly  appear  from 
an  examination  of  the  record  that  the  decision  of  such  ques- 
tion is  necessary,  and  also  that  the  question  raised  is  fairly 
debatable.  Our  attention  has  been  called  to  a  number  of 
cases  in  which  this  question  has  been  raised  under  statutes, 
which  although  dissimilar  from  the  one  in  force  in  this  state, 
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the  decisions  are  valuable  as  authorities  in  support  of  the 
conclusion  that  the  constitutional  question  invoked  to  give 
the  court  jurisdiction  must  be  fairly  debatable,  and  not 
based  on  mere  assertion.  To  this  extent,  at  least,  the  au- 
thorities are  uniform:  See  Elliott's  Appellate  Procedure,  sec, 
33;  City  of  Cairo  v.  Bross,  99  111.  521;  Chaplin  v.  Commis- 
sioners of  Highways,  126  111.  264;  Benson  v.  Christian,  129 
Ind.  535;   Williams  v.  Louisiana,  103  U.  S.  637. 

The  statute  creating  the  court  of  appeals  has  been  in  force 
in  this  state  but  a  short  time,  and  it  is  obvious  that  the  prac- 
tice under  it  can  only  be  developed  and  become  settled  as  the 
result  of  experience  and  judicial  decision  from  time  to  time 
as  questions  shall  be  presented.  We  shall  not  undertake  to 
determine  19S  in  this  case,  nor  is  it  necessary  to  determine, 
whether  or  not  constitutional  questions  which  have  once  been 
determined  by  this  court  can  thereafter  be  considered  open  to 
controversy,  to  the  extent  of  furnishing  ground  for  jurisdic» 
tion  in  subsequent  cases  in  this  court. 

Under  the  foregoing  provision,  whenever  the  construction 
of  a  constitutional  provision,  state  or  national,  is  necessary  to 
a  determination  of  a  case,  the  court  has  entire  jurisdiction  of 
the  case,  not  only  of  the  constitutional  question,  but  of  all 
other  matters  necessary  to  a  complete  determination  of  the 
controversy.  The  same  result  would  necessarily  follow  from 
the  well-established  rule  that  the  incidents  of  a  class  of  cases 
follow  the  class.  This  rule  is  now  universally  recognized. 
Any  other  would  distribute  the  cases  by  piecemeal  between 
the  two  courts  of  review,  involving  our  litigation  in  hopeless 
and  inextricable  confusion:  Elliott's  Appellate  Procedure, 
sec.  36;  Smith  v.  Newbern,  70  N.  C.  14;  16  Am.  Rep.  766; 
Cook  County  v.  McCrea,  93  111.  236. 

In  this  case  a  constitutional  question  was  raised  in  the 
court  below  by  defendant  in  error,  and  as  we  shall  presently 
show,  such  question  was  erroneously  determined  in  his  favor^ 
Still  other  constitutional  questions  were  raised  in  that  court. 
The  determination  of  these  questions  was  found  necessary  by 
the  district  court  in  deciding  the  case.  They  have  been  fully 
argued  in  this  court,  and  must  necessarily  be  construed  upon 
this  review.  The  jurisdiction  of  this  court  must,  therefore, 
be  taken  as  established. 

The  underlying  error  that  entered  into  the  decision  of  the 
district  court  is  upon  the  construction  of  section  6  of  article 
4  of  the  constitution.     This  provides  that  the  governor  "may 
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remove  any  such  officer  for  incompetency,  neglect  of  duty,  or 
malfeasance  in  office."  The  court  assumed  that  the  authority 
for  the  removal  of  relator  rested  upon  this  constitutional  pro- 
vision. It  was  construed  as  a  limitation  upon  the  exercise 
of  the  power  of  removal  from  office,  and  to  deprive  the  gov- 
ernor of  the  right  of  removal  unless  there  existed  one  of  the 
three  specified  reasons  mentioned  therein.  The  194  court  fur- 
ther held  that  whether  such  reason  existed  in  a  particular 
case  must  be  determined  upon  an  investigation,  in  its  char- 
acter judicial,  before  the  governor  was  authorized  to  act. 

An  analysis  of  the  constitutional  provision,  however,  shows 
that  the  officers  therein  referred  to  are:  1.  Those  whose  offices 
are  established  by  the  constitution;  2.  Those  whose  offices 
are  created  by  law,  the  appointment  or  election  to  which  is 
not  otherwise  provided  for.  The  relator's  office  does  not  fall 
under  either  class  mentioned,  for  while  it  is  true  that  his 
office  was  created  by  law,  his  appointment  is  also  provided 
for  by  statute,  and  the  same  statute  provides  that  such  appoint- 
ment shall  be  made  with  power  of  suspension  or  removal  by 
the  governor  at  any  time,  for  cause  to  be  stated  in  writing, 
but  not  for  political  reasons.  The  office  being  one  of  statu- 
tory creation,  the  manner  of  filing  it,  and  the  mode  of  removal 
and  filling  of  vacancies  being  also  provided  by  statute,  the 
case  falls  clearly  outside  of  those  offices  to  which  the  con- 
stitutional provision  relates.  People  v.  Osborne,  7  Col.  605; 
Brown  v.  People,  11  Col.  109. 

In  this  connection  we  may  consider  section  1  of  article  12 
and  section  3  of  article  13  of  the  constitution.  The  argument 
based  upon  these  provisions  is  to  the  effect  that  before  an 
officer  not  liable  to  impeachment  can  be  removed  the  proced- 
ure leading  up  to  a  judgment  or  removal  must  be  prescribed 
by  an  act  of  the  legislature.  These  two  provisions,  singly  or 
together,  do  not  warrant  this  deduction.  The  first  in  the 
order  in  which  they  appear  in  the  constitution  provides  only 
that,  "Every  person  holding  any  civil  office  under  the  state, 
or  any  municipality  therein,  shall,  unless  removed  according 
to  law,  exercise  the  duties  of  such  office."  The  words  "accord- 
ing to  law"  in  this  section  can  have  no  other  construction 
than  that  such  officers  shall  be  removed  as  provided  by  the 
constitution  or  statute  law.  Ami  the  same  is  equally  true  of 
section  3  of  article  13,  providing  that  certain  officers  shall  be 
liable  to  removal  for  misconduct  or  malfeasance  in  office  in 
such  manner  as  may  be  provided  by  law.     There  is  certainly 
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nothing  in  these  provisions  prohibiting  the  195  legislature 
from  authorizing  the  summary  removal  of  the  relator  in  this 
case,  and  if  removed  in  accordance  with  a  constitutional  stat- 
ute he  was  removed  "according  to  law." 

it  is  claimed  that  the  provision  in  reference  to  removals  by 
the  governor  applies  only  to  appointees  made  by  that  officer 
to  fill  vacancies  caused  by  resignation,  death,  or  otherwise  of 
the  appointees  confirmed  by  the  senate,  and  that  as  to  those 
appointments  made  by  the  governor  and  confirmed  by  the 
senate,  the  governor  alone  has  no  power  of  removal.  In  sup- 
port of  this  claim  the  following  cases  are  cited:  People  v. 
Cazneau,  20  Cal.  504;  People  v.  Freeze,  76  Cal.  633;  People  v. 
Freeze,  83  Cal.  453.  These  decisions  were  based  upon  the 
statutes  of  California,  providing  that  certain  officers  appointed 
by  the  governor,  with  the  advice  and  consent  of  the  senate, 
could  only  be  removed  by  the  governor  with  the  concurrence 
of  the  senate.  The  power  of  the  legislature  to  invest  the 
governor  alone  with  authority  to  remove  being  expressly 
recognized,  as  appears  from  the  following  extract  from  the 
opinion  written  by  Chief  Justice  Field  in  People  v.  Cazneau, 
20  Cal.  504:  "  The  office  was  created  by  law  and  the  mode 
in  which  the  office  and  vacancies  therein  should  be  filled  was 
matter  purely  of  legislative  discretion." 

Our  statute  furnishes  a  conclusive  answer  to  this  argument 
of  counsel.  Section  45  of  the  charter,  after  providing  for  the 
appointment  of  the  fire,  police,  and  excise  commissioners  by 
the  governor,  by  and  with  the  advice  and  consent  of  the  sen- 
ate, further  provides  that  the  governor  may,  in  vacation  of 
the  senate,  fill  vacancies  by  appointment  in  writing  filed  with 
the  secretary  of  state,  and  all  appointments  by  the  governor 
shall  be  made  with  power  of  suspension  or  removal  at  any 
time  for  cause,  etc.  Such  broad  and  sweeping  language  as 
this  is  certainly  sufficient  to  include  all  the  appointments 
provided  for  in  said  section,  whether  made  with  the  advice 
and  consent  of  the  senate,  or  to  fill  vacancies  during  vacation 
of  the  senate;  and  to  undertake  to  restrict  the  power  of  the 
governor,  as  urged  by  counsel,  would  be  a  perversion  of  the 
letter  and  spirit  of  the  act. 

190  Authorities  are  cited,  although  not  seriously  relied 
upon,  to  show  that  an  office  is  property,  and  that  the  possessor 
has  a  vested  right  therein.  This,  however,  grows  out  of  the 
common-law  rule  regarding  an  office  as  a  hereditament.  It 
can  have  no  foundation  in  a  republic  like  ours.     "Public 
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offices,"  says  Ruggles,  C.  J.,  in  Connor  v.  New  York,  5  N.  Y. 
285,  "  are  not  incorporeal  hereditaments,  nor  have  they  the 
oharacter  or  qualities  of  grants.  They  are  agencies.  With 
few  exceptions,  they  are  voluntarily  taken,  and  may,  at  any 
time,  be  resigned.  They  are  created  for  the  benefit  of  the 
public,  and  are  not  granted  for  the  incumbent.  Their  terms 
are  fixed  with  a  view  to  public  utility  and  convenience,  and 
not  for  the  purpose  of  granting  the  emoluments  during  that 
period  to  the  office-holder":  See  also  Mechem  on  Public  Offi- 
cers, sees.  464,  465. 

The  statute  only  requires  that  the  reason  for  removal  shall 
be  other  than  political,  and  that  it  shall  be  stated  in  writing. 
The  words  "  but  not  for  political  reasons"  are  words  of  limi- 
tation, and  could  have  been  deemed  necessary  by  the  legisla- 
ture for  but  one  reason,  to  wit:  that  otherwise  the  governor 
might  remove  for  political  purposes.  The  intent  on  the  part 
of  the  legislature  to  confer  the  power  of  removal  for  any  other 
cause  satisfactory  to  the  governor  is  made  plain  by  the 
words  of  limitation.  Was  the  action  taken  by  the  governor 
authorized  by  the  statute?  By  it  the  governor  is  given  full 
power  over  the  removal  of  the  officers  named,  subject  to 
the  specified  restrictions.  It  is. a  familiar  principle,  subject 
to  general  application,  except  as  otherwise  limited  by  the 
constitution,  that  municipal  corporations  are  creatures  of  the 
statute,  and  that  the  legislative  power  over  the  same  is  ple- 
nary. The  legislature  had  the  power  to  provide  for  the  crea- 
tion of  ft  police  commissioner  for  the  city  of  Denver;  it  had 
the  power  to  provide  the  manner  in  which  such  office  should 
be  filled,  and  there  can  be  no  doubt  that  it  had  like  power  to 
provide  for  removals. 

In  the  same  section  in  which  the  authority  is  conferred 
upon  the  governor  to  remove  certain  officers  for  cause,  like 
197  authority  is  conferred  upon  the  mayor  to  remove  officers 
appointed  by  him.  It  is  to  be  observed  that  the  language  of 
the  statute  is  substantially  the  same  in  both  instances.  The 
legislature,  in  dealing  with  these  officers,  was  dealing  with 
the  chief  executive  officer  of  the  state,  and  with  the  chief 
executive  officer  of  the  city  of  Denver.  It  certainly  under- 
stood that  in  administering  the  affairs  of  the  state  in  the  one 
instance,  and  the  affairs  of  the  city  of  Denver  in  the  other, 
these  administrative  officers  would  be  likely  to  be  called  upon 
to  act  in  a  summary  manner  with  their  subordinates  in  cer- 
tain contingencies,  and  the  fact,  if  it  be  a  fact,  that  the  gov- 
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ernor  acted  in  this  case  without  sufficient  reflection,  is  a  weak 
argument  against  the  investiture  of  the  power  of  removal  in 
the  executive  of  officers  appointed  by  him.  Experience  has 
demonstrated  that  the  power  of  removal  must  be  lodged 
somewhere;  and  the  fact  that  the  power  exists,  and  may  be 
exercised  as  occasion  requires,  carries  with  it  the  possibility 
that  the  power  may  not  always  be  wisely  used.  But  if  thia 
is  to  be  taken  as  a  conclusive  argument  against  the  power,  it 
applies  as  well  to  all  investiture  of  authority,  and  would  over- 
throw government  itself. 

Whatever  may  be  the  rule  as  to  those  officers,  the  removal 
of  whom  for  certain  specified  causes  is  provided  by  other 
statutes  or  by  the  constitution,  the  governor,  under  the  stat- 
ute before  us,  is  not  required,  as  a  prerequisite  to  removal,  to 
institute  an  investigation  in  the  nature  of  a  judicial  or  quasi 
judicial  inquiry.  The  investiture  of  the  power  of  removal 
here  given  is  restricted  in  but  two  particulars;  it  must  not  be 
exercised  for  political  reasons,  and  the  cause  of  removal  must 
be  stated  in  writing.  In  considering  removals  under  this  act 
we  must  assume  that  the  law-making  body  was  of  the  opinion 
that  the  requirement  that  the  cause  of  removal  should  be 
stated  in  writing  was  the  only  check  necessary  to  prevent  an 
arbitrary  and  oppressive  abuse  of  the  power. 

If  removals  were  only  authorized  for  certain  specified  rea- 
sons a  question  of  procedure  might  have  been  presented  more 
difficult  of  solution.  In  this  instance  the  cause  stated  doea 
198  not  import  any  wrongdoing  to  the  officer,  and,  while  it  may 
not  be  such  as  would  have  had  weight  with  a  court,  it  was 
deemed  sufficient  by  the  governor,  and  his  judgment  is  final 
and  decisive.  The  office  of  police  commissioner  is  created  by 
the  statute;  it  was  accepted  by  the  relator  under  the  condi- 
tions imposed  by  the  act,  among  which  was  that  the  incum- 
bent should  hold  it  subject  to  removal  by  the  governor  for 
cause. 

Under  the  statute  the  cause  that  may  be  sufficient  to  war- 
rant removal  is  to  be  determined  by  the  governor,  and,  no 
mode  of  inquiry  being  prescribed,  he  is  at  liberty  to  adopt 
such  mode  as  to  him  shall  seem  proper,  without  interference 
on  the  part  of  the  courts.  The  governor  was  not  bound  to 
examine  witnesses  under  oath,  or  otherwise,  although  it  was 
eminently  proper  that  he  should  do  so.  He  might  have 
resorted  to  other  means  for  ascertaining  whether  a  cause  of 
removal  existed;  and  the  refusal  to  allow  counsel  is  not  a 
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fatal  objection  to  the  governor's  action,  as  he  might  have  pro- 
ceeded ex  parte. 

The  governor  having  determined  that  a  sufficient  cause  for 
removal  existed,  and  having  exercised  the  power  confided  to 
him,  relator  is  without  remedy  in  this  proceeding.  It  is  the 
duty  of  the  courts  to  uphold  the  executive  power  as  it  has 
been  conferred  by  the  legislature. 

The  foregoing  conclusions  find  support  in  the  following 
decisions  in  addition  to  those  already  cited:  Keenanx.  Perry, 
24  Tex.  253;  Wilcox  v.  People,  90  111.  186;  People  v.  Higgins, 
15  111.  110;  State  v.  Doherty,  25  La.  Ann.  119;  13  Am.  Rep. 
131;  State  v.  Hawkins,  44  Ohio  St.  98;  Mayor  of  Hoboken  v. 
Gear,  27  N.  J.  L.  265;  People  v.  Whitlock,  92  N.  Y.  191;  State 
v.  McGarry,  21  Wis.  496. 

The  judgment  of  the  district  court  will  be  reversed  and  the 
cause  remanded,  with  direction  that  judgment  be  entered  for 
plaintiff" in  error.  

Officers. — Power  to  Remove:  See  People  v.  Stuart,  74  Mich.  411;  16 
Am.  St.  Rep.  644,  and  note,  with  the  cases  collected.  The  principal  case, 
in  so  far  as  it  affirms  that  a  removal  from  office  "for  cause,"  may  be  ex 
parte  and  without  any  opportunity  to  the  accused  to  show  that  no  cause  for 
such  removal  exists,  we  think  is  against  authority  as  well  as  in  conflict  with 
reason:  See  note  to  Wutsen  v.  Supervisors,  40  Am.  St.  Rep.  45. 
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[19  Colorado,  199.] 

Public  Officers,  Liability  for  Safekeeping  of  Money. — A  public  officer 
receiving  money  by  virtue  of  his  office  is  a  bailee.  The  extent  of  his  lia- 
bility is  that  imposed  by  law.  When  unaffected  by  constitutional  or 
legislative  provisions  his  duty  and  liability  are  measured  by  the  law  of 
bailment. 

Public  Officers— Official  Bond—  Office  of.— The  official  bond  given  by 
a  public  officer  does  not  extend  his  legal  liability.  Its  office  is  to  secure 
the  faithful  and  prompt  performance  of  his  duties. 

Public  Officers — Liability  for  Safekeeping  of  Money. — A  clerk  of  a 
court  who  receives  money  by  virtue  of  his  office,  and  deposits  it  in  a 
bank  of  reputed  solvency,  and  in  doing  so  acts  as  prudent  men  ordi- 
narily do  with  their  own  funds,  is  not  liable  for  the  subsequent  loss  of 
the  money  through  the  failure  of  such  bank.  Nor  are  his  sureties  on 
his  official  bond  liable  in  such  case. 

Action  against  an  officer  and  his  bondsmen  to  recover 
money.  John  Wilson,  while  acting  as  clerk  of  the  district 
court  of  Fremont  county,  Colorado,  received  the  money  in 
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euit,  and  deposited  it  to  his  credit  as  such  clerk  in  the  Ex- 
change Bank  of  Canon  City,  Colorado,  reputed  at  that  time 
to  be  solvent.  While  the  money  was  thus  on  deposit  the 
bank  failed  in  business,  and  proved  unable  to  pay  its  deposit- 
ors any  part  of  their  deposits.  Hence  this  action.  Judgment 
for  the  plaintiffs;  defendants  appealed. 

Macon  and  Macon  and  D.  P.  Wilson,  for  the  appellants. 

C.  E.  Gast,  for  the  appellees. 

201  Goddaed,  J.  From  the  agreed  facts  it  appears  that 
the  money  was  lost  through  no  fault  of  the  clerk.  He  depos- 
ited the  money  in  a  bank  of  reputed  solvency,  as  clerk  of  the 
court,  and  in  doing  so  acted  as  prudent  men  ordinarily  do 
with  their  own  funds.  The  judgment  of  the  court  below 
must,  therefore,  be  upheld,  if  at  all,  upon  the  principle  that 
the  conditions  of  his  official  bond  imposed  upon  him  an  abso- 
lute obligation  to  pay  the  money  when  required,  and  that  no 
exercise  of  diligence  on  his  part  will  exonerate  him  from  such 
obligation.  Such  is  the  contention  of  counsel  for  appellee, 
and  for  its  support  he  relies  on  the  case  of  United  States  v. 
Prescott,  3  How.  578,  decided  by  the  supreme  court  of  the 
United  States  in  1845  as  the  leading  case,  and  several  other 
cases  in  that  court,  202  as  well  as  some  decisions  by  state 
courts,  which  approve  and  follow  the  doctrine  therein  an- 
nounced. 

In  these  cases  in  which  the  rule  contended  for  was  sus- 
tained the  court  had  under  consideration  the  liability  imposed 
by  the  official  bond  of  receivers  of  public  money,  and  the  con- 
clusions arrived  at  were  influenced  largely  by  considerations 
of  public  policy.  Whether  the  case  at  bar  is  sufficiently 
analogous  to  these  cases  to  bring  it  within  the  rule  therein 
announced  it  is  unnecessary  to  decide,  since  the  supreme  court 
of  the  United  States  in  a  later  case  has  very  much  modified, 
if  it  has  not  in  effect  overruled,  the  extreme  doctrine  laid 
down  in  its  earlier  decisions.  In  the  case  of  United  States  v. 
Thomas,  15  Wall.  337,  Justice  Bradley,  in  speaking  of  the 
leading  case  of  United  States  v.  Prescott,  3  How.  578,  said: 

"After  reciting  the  condition  of  the  bond  the  court  adds, 
with  a  greater  degree  of  generality,  we  think,  than  the  case 
before  it  required:  '  The  obligation  to  keep  safely  the  public 
money  is  absolute,  without  any  condition,  express  or  implied; 
and  nothing  but  the  payment  of  it,  when  required,  can  dis- 
charge the  bond.'     This  broad  language  would  seem  to  indi- 
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cate  an  opinion  that  the  bond  made  the  receiver  and  his 

sureties  liable  at  all  events And  as  the  money  in  the 

hands  of  a  receiver  is  not  his;  as  he  is  only  custodian  of  it;  it 
would  seem  to  be  going  very  far  to  say  that  his  engagement  to 
have  it  forthcoming  was  so  absolute  as  to  be  qualified  by  no 
condition  whatever,  not  even  a  condition  implied  in  law." 

And,  after  reviewing  the  principal  cases  relied  on  by  ap- 
pellee, he  further  said: 

"  So  much  stress  has,  in  almost  every  case,  been  laid  upon 
the  bond  as  forming,  either  directly  or  indirectly,  the  basis  of 
a  new  rule  of  responsibility,  that  it  seems  especially  important 
to  ascertain  what  are  the  legal  obligations  that  spring  from 
such  an  instrument.  The  learned  judges  in  the  great  gener- 
ality of  the  remarks  made  in  some  of  the  cases  referred  to, 
with  regard  to  the  liability  of  a  receiving  officer,  and  especially 
203  of  his  sureties,  by  virtue  of  his  bond,  have  evidently  over- 
looked what  we  conceive  to  be  a  very  important  and  vital 
distinction  between  an  absolute  agreement  to  do  a  thing  and 
a  condition  to  do  the  same  thing,  inserted  in  a  bond.  In  the 
latter  case  the  obligor,  in  order  to  avoid  the  forfeiture  of  his 
obligation,  is  not  bound  at  all  events  to  perform  the  condition, 
but  is  excused  from  its  performance  when  prevented  by  the 
law  or  by  an  overruling  necessity.  And  this  distinction,  we 
think,  affords  a  solution  to  the  question  involved  in  this 
case 

"  The  condition  of  an  official  bond  is  collateral  to  the  obli- 
gation or  penalty;  it  is  not  based  on  a  prior  debt,  nor  is  it 
evidence  of  a  debt;  and  the  duty  secured  thereby  does  not 
become  a  debt  until  default  be  made  on  the  part  of  the  prin- 
cipal. Until  then,  as  we  have  seen,  he  is  a  bailee,  though  a 
bailee  resting  under  special  obligations.  The  condition  of 
his  bond  is,  not  to  pay  a  debt,  but  to  perform  a  duty  about 
and  respecting  certain  specific  property  which  is  not  his,  and 
which  he  cannot  use  for  his  own  purposes." 

While  the  majority  opinion  distinguished  the  case  under 
consideration  from  those  preceding  it  we  think  the  reasoning 
of  the  learned  justice  who  wrote  the  opinion  logically  and 
necessarily  overrules  the  doctrine  laid  down  in  the  former 
cases.  If,  as  therein  announced,  the  obligation  imposed  by 
the  bond  is  absolute,  and  the  officer  was  an  insurer  of  the 
money  received  by  him,  how  could  the  manner  or  cause  of 
its  loss  affect  his  liability?  Wherein  is  he  more  at  fault 
when  overpowered  by  one  or  two  robbers  than  he  is  when 
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intimidated  by  an  army?  Justice  Miller  refused  to  concur 
in  the  majority  opinion  because  it  did  not  frankly  overrule 
those  cases  and  abandon  the  doctrine  on  which  they  rested, 
and  in  his  dissenting  opinion  stated  his  personal  views  upon 
the  question  as  follows: 

"  When  the  case  of  the  United  States  v.  Dashiel,  4  Wall.  182, 
•came  before  the  court  I  was  not  satisfied  with  the  doctrine  of 
the  former  cases.  I  do  not  believe  now  that  on  sound  princi- 
ple the  bond  should  be  construed  to  extend  the  obligation  of 
the  20*  depositary  beyond  what  the  law  imposes  upon  him, 
though  it  may  contain  words  of  express  promise  to  pay  over 
the  money.  I  think  the  true  construction  of  such  a  promise 
is  to  pay  when  the  law  would  require  it  of  the  receiver,  if  no 
bond  had  been  given;  the  object  of  taking  the  bond  being  to 
obtain  sureties  for  the  performance  of  that  obligation.  Nor 
do  I  believe  that  prior  to  these  decisions  there  was  any  prin- 
ciple of  public  policy  recognized  by  the  courts  or  imposed  by 
the  law  which  made  a  depositary  of  the  public  money  liable 
for  it,  when  it  had  been  lost  or  destroyed  without  any  fault 
of  negligence  or  fraud  on  his  part,  and  when  he  had  faith- 
fully discharged  his  duty  in  regard  to  its  custody  and  safe- 
keeping." 

We  believe  the  true  rule  is  that  a  public  officer  who  re- 
ceives money  by  virtue  of  his  office  is  a  bailee,  and  that  the 
extent  of  his  obligation  is  that  imposed  by  law;  that  when 
unaffected  by  constitutional  or  legislative  provisions  his  duty 
and  liability  is  measured  by  the  law  of  bailment.  If  a  more 
stringent  obligation  is  desired  it  must  be  prescribed  by  stat- 
ute. That  his  official  bond  does  not  extend  such  obligation 
but  its  office  is  to  secure  the  faithful  and  prompt  performance 
of  his  legal  duties.  Instances  where  the  constitution  and 
statutes  of  this  state  have  increased  the  common-law  liability 
of  certain  officers  have  been  recognized  by  this  court  in  two 
cases  at  least.  In  the  case  of  State  v.  Walsen,  17  Col.  170,  it 
was  held  that,  by  constitutional  provisions,  the  state  treasurer 
was  made  absolutely  liable  for  state  moneys  received  by  him; 
and  in  the  case  of  McClure  v.  Board  of  County  Commrs.,  re- 
cently decided,  19  Col.  122,  it  was  held  that  a  county  treas- 
urer, by  virtue  of  the  statute  regulating  the  duties  of  his 
office,  was  a  bailee  with  express  and  extraordinary  liability. 

No  constitutional  or  statutory  provision  in  this  state  im- 
poses a  more  stringent  obligation  upon  a  clerk  of  the  district 
court  than  that  imposed  by  the  common  law.     This  rule  of 
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common  law,  as  laid  down  by  Justice  Story,  is  as  follows:  "  In 
respect  to  property  in  the  custody  of  the  officers  of  a  court, 
pending  process  and  proceedings,  such  officers  are  *05  un- 
doubtedly responsible  for  good  faith  and  reasonable  diligence. 
If  the  property  is  lost  or  injured  by  any  negligent  or  dis- 
honest execution  of  the  trust  they  are  liable  in  damages. 
....  The  degree  of  diligence  which  officers  of  the  court  are 
bound  to  exert,  in  the  custody  of  the  property,  seems  to  be 
such  ordinary  diligence  as  belongs  to  a  prudent  and  honest 
discharge  of  their  duties,  and  such  as  is  required  of  all  per- 
sons who  receive  compensation  for  their  services":  Story  on 
Bailments,  sec.  620. 

It  is  insisted  in  argument  that  this  doctrine  refers  only  to 
specific  property,  and  does  not  apply  to  money  deposited 
with  the  clerk,  because  it  is  assumed  that  he  holds  the  rela- 
tion of  debtor  to  the  fund,  and  therefore  may  use  it  as  his 
own.  To  this  we  cannot  agree.  The  money  received  by  him 
is  a  trust  fund,  and  a  conversion  of  it  to  his  own  use  would 
constitute  embezzlement,  and  subject  him  to  a  criminal  prose- 
cution. 

The  defendant  Wilson,  as  appears  from  the  agreed  facts, 
did  not  mix  the  money  in  question  with  his  own  funds,  or  in 
any  manner  treat  it  as  his  own.  He  deposited  it  in  the  bank 
as  clerk,  and  the  bank  had  notice  thereby-that  the  money  so 
deposited  was  held  by  him  in  his  official  capacity.  At  the 
time  of  the  deposit  the  bank  was  in  good  standing.  We 
think,  under  the  circumstances,  he  is  not  chargeable  with 
any  fault  that  should  render  him  or  his  sureties  liable  for  the 
loss.  The  judgment  of  the  court  below  will  be  reversed,  with 
directions  to  enter  judgment  for  defendants. 


Public  Officers — Liability  for  Safekeeping  of  Monet.  — A  town- 
ship treasurer  by  accepting  his  office  assumes  the  duty  of  receiving  and 
safely  keeping  the  money  of  the  township,  and  paying  it  out  according  to 
law.  He  and  his  sureties  are  bound  to  make  good  any  deficiency  which 
may  occur  in  the  funds  which  come  under  his  charge:  Rose  r.  Douglass  Tp., 
62  Kan.  451;  39  Am.  St.  Rep.  364.  See,  also.  District  Township  v.  Smith,  39 
lows,  9;  18  Am.  Rep.  39. 
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Lbwis  v.  Denver  City  Water  Works  Co. 

[19  Colorado,  236.] 

Municipal  Corporations — Judicial  Control  Over  Legislation  of. — 
Each  department  of  state  government  is  independent  within  its  appro- 
priate sphere,  the  judicial  department  having  no  direct  control  over  the 
legislature.  This  principle  extends  to  the  local  legislative  bodies  of 
municipal  corporations. 

Municipal  Corporations.— Municipal  Ordinances,  passed  in  pursuance 
of  valid  authority  emanating  from  the  state  legislature,  have  the  same 
force  within  proper  limits  as  if  passed  by  the  legislature  itself. 

Municipal  Corporations— Judicial  Control  Over  Legislation  of. — A 
city  council  or  board  of  trustees  of  an  incorporated  town  or  city,  when 
acting,  or  professing  to  act,  in  a  legislative  capacity  upon  a  subject 
within  the  scope  of  its  powers  as  conferred  by  its  charter  or  by  the  gen- 
eral laws  of  the  state,  is  entitled  to  immunity  from  judicial  interference. 

Municipal  Corporations— Judicial  Control  Over  Legislation  of. — An 
injunction  restraining  the  board  of  trustees  of  an  incorporated  town 
from  acting  in  its  legislative  capacity  upon  a  matter  clearly  within  the 
•cope  of  the  powers  confided  to  it  by  the  general  laws  of  the  state  is  an 
erroneous  interference  with  its  legislative  functions,  although  the  action 
sought  to  be  restrained  seeks  to  impair  the  obligation  of  a  contract  to 
which  such  board  is  a  party. 

Municipal  Corporations — Judicial  Interference  with  Legislation  of. 
If  the  legislative  body  of  a  municipality  is  about  to  pass  some  ordinance, 
resolution,  or  order,  the  mere  passage  of  which  will  immediately  occasion 
or  be  immediately  followed  by  some  irreparable  loss  or  injury  beyond 
the  power  of  redress  by  a  subsequent  judicial  proceeding,  an  injunctioa 
is  perhaps  the  proper  remedy  to  prevent  such  loss  or  injury,  but  suck 
interference  cannot  be  justified  except  in  extreme  cases  and  under  extra 
ordinary  circumstances.  • 

The  statement  of  the  controversy,  contained  in  the  brief 
of  the  water  company,  was  as  follows: 

u  This  action  arose  by  reason  of  the  fact  that  the  board  of 
trustees  of  the  town  of  Highlands  threatened  to  pass,  and 
were  about  to  pass,  an  ordinance  granting  to  the  Citizens* 
Water  Company  the  right  to  construct  and  operate  water- 
works in  the  town  of  Highlands,  in  direct  violation  of  the 
exclusive  grant  theretofore  made  to  the  Beaver  Brook  Water 
Company  with  reference  to  that  matter,  and  it  is  an  action 
brought  to  enjoin  the  board  of  trustees  from  passing  such 
ordinance  or  granting  such  rights  to  the  Citizens'  Water  Com- 
pany. The  answer  of  the  board  discloses  the  fact  that  appel- 
lee's petition  for  an  injunction  was  well  founded,  in  that  it 
admits  that  said  board  has  taken  certain  steps  looking  to  the 
passage  of  an  ordinance  granting  such  rights  to  the  Citizens' 
Water  Company;  and,  in  fact,  the  proposed  ordinance,  which 
it  seems  the  board  had  agreed  to  pass,  is  set  forth  in  terms  in 
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the  answer  to  this  action,  thereby  showing  clearly  that  if 
appellee,  under  the  constitution  and  laws  of  Colorado,  is 
entitled  to  maintain  its  grant  and  franchise  in  its  exclusive 
character,  then  a  clear  violation  of  its  rights  was  about  to  be 
committed  by  appellants,  and  we  now  make  further  sugges- 
tion that,  under  the  ordinance  as  it  was  sought  to  be  passed 
by  the  defendants  (appellants  herein),  it  constituted  a  clear 
violation  of  the  terms  of  appellee's  contract  with  the  town  of 
Highlands,  because  it  not  only  sought  to  permit  the  Citizens' 
Water  Company  to  construct  a  system  of  water-works  for 
supplying  the  inhabitants  with  water,  in  direct  competition 
with  appellee,  but  it  went  further  and  created  a  contract 
between  the  town  of  Highlands  as  a  municipality  and  the 
Citizens'  Water  Company  for  the  supplying  of  at  least  a  por- 
tion of  the  town  of  Highlands  with  hydrants  and  water  for 
municipal  purposes.  This  of  itself,  we  apprehend,  irrespect- 
ive of  the  graver  questions  which  are  involved  in  this  suit, 
would  be  amply  sufficient  to  warrant  the  court  not  only  in 
granting,  but  in  making  perpetual,  the  injunction  against  the 
town  from  passing  the  ordinance  as  proposed  and  set  forth  in 
the  answer  in  the  case."  Wherefore  plaintiff  prays  that  a 
temporary  injunction  and  enjoining  order  may  issue  out  of 
this  honorable  court  and  under  the  seal  thereof,  enjoining, 
restraining,  and  prohibiting  the  said  defendants,  each  of  them, 
as  officers  of  the  said  town  of  Highlands,  from  entering  into 
any  contract  or  agreement  whatsoever  with  the  said  The  Citi- 
zens' Water  Company  for  supplying  the  said  town,  or  the  citi- 
zens thereof,  or  any  part  or  portion  thereof,  with  water  for  any 
purpose  whatsoever,  or  by  resolution,  ordinance,  or  in  any 
other  way  or  manner,  authorizing,  permitting,  or  consenting 
to  the  said  The  Citizens'  Water  Company  furnishing  a  sup- 
ply of  water  to  the  said  town  or  the  inhabitants  thereof,  or  to 
any  part  or  portion  thereof,  until  the  further  order  of  this 
court  in  the  premises;  and  that,  upon  the  final  hearing  hereof, 
the  said  injunction  be  made  perpetual;  and  for  the  costs  of 
this  aolian."  The  plaintiff  company  asserts  its  claims  as 
assignee  and  successor  to  the  Beaver  Brook  Water  Company. 
A  preliminary  injunction  was  granted  as  prayed  for,  and  made 
perpetual  on  the  final  hearing. 

0.  O.  Symes,  Helm  and  Ooudy,  E.  M.  Sheridan,  and  F.  A. 
Burdick,  for  the  appellants. 

C.  Hartzell,  for  the  appellee. 
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858  Elliott,  J.  The  prayer  for  relief  generally  indicates 
the  nature  of  a  bill  in  chancery.  The  pleadings  in  this 
action  are  too  voluminous  to  be  set  forth  at  length  in  this 
opinion;  they  extend  through  ninety  pages  of  the  printed 
abstract;  but  the  prayer  of  the  complaint  and  a  paragraph 
from  the  brief  of  counsel  for  the  water  company  sufficiently 
show  the  gravamen  of  the  complaint.  See  foregoing  state- 
ment. 

It  is  a  general  principle  in  the  governmental  system  of  this 
country  that  the  judicial  department  has  no  direct  control 
over  the  legislative  department.  Each  department  of  the 
state  government  is  independent  within  its  appropriate  sphere. 
Legislative  action  by  the  general  assembly  cannot  be  coerced 
or  restrained  by  judicial  process.  As  was  said  in  another 
case  by  this  court,  "  the  legislature  cannot  be  thus  compelled 
to  pass  an  act,  even  though  the  constitution  expressly  com- 
mands it;  nor  restrained  from  passing  an  act,  even  though 
the  constitution  expressly  forbids  it." 

The  same  principle,  with  perhaps  some. exceptions,  or  seem- 
ing exceptions,  extends  to  the  local  legislative  bodies  of  239 
municipal  corporations;  a  court  of  equity  cannot  properly 
interpose  any  obstacle  to  the  exercise  of  their  legislative  dis- 
cretion upon  a  subject  within  the  scope  of  their  delegated 
powers.  A  municipal  ordinance,  passed  in  pursuance  of 
valid  authority  emanating  from  the  state  legislature,  has  the 
same  force  and  effect,  within  proper  limits,  as  if  passed  by  the 
legislature  itself.  It  follows,  as  a  logical  sequence,  that  a 
city  council  or  board  of  trustees  of  an  incorporated  town, 
when  acting,  or  proposing  to  act,  in  a  legislative  capacity  upon 
a  subject  within  the  scope  of  its  powers  as  conferred  by  its 
charter  or  by  the  general  laws  of  the  state,  is  entitled  to 
immunity  from  judicial  interference.  It  is  true  the  munici- 
pal legislative  body  may  adopt  an  illegal  ordinance;  so  the 
state  legislature  may  enact  an  unconstitutional  statute;  the 
remedy  is  the  same  in  either  case.  By  proper  and  timely 
application  to  the  courts  the  enforcement  of  the  unconstitu- 
tional statute,  as  well  as  the  enforcement  of  the  illegal  ordi- 
nance, may  be  restrained  or  corrected.  In  such  case,  how- 
ever, the  judicial  process  is  executed  against  some  ministerial 
or  administrative  officer,  or  against  some  individual  or  corpo- 
ration; and  thus  all  substantial  injury  is  averted  without 
direct  interference  with  legislative  action  or  discretion.  The 
supreme  court  of  Illinois  has  recently  delivered  an  elaborate 
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opinion  upon  this  subject:  See  Stevens  v.  St.  Mary's  Training 
School,  144  111.  336;  36  Am.  St.  Rep.  438,  and  cases  there 
cited;  also  2  High  on  Injunctions,  sec.  1243;  1  Dillon  on 
Municipal  Corporations,  4th  ed.,  sec.  308;  Alpers  v.  San  Fran- 
cisco, 32  Fed.  Rep.  506;  Greenwood  etc.  Co.  v.  Routt,  17  Col. 
162;  31  Am.  St.  Rep.  284;  Colorado  Cent.  R.  R.  Co.  v.  Lea, 
5  Col.  192;  Phillips  v.  City  of  Denver,  19  Col.  179;  ante, 
p.  230. 

Were  defendants  acting  or  proposing  to  act  in  a  matter 
within  the  scope  of  their  authority,  and  requiring  the  exercise 
of  their  legislative  discretion,  when  they  were  enjoined  in 
this  action?  When  this  action  was  commenced  the  town  of 
Highlands  was  a  duly  incorporated  town  under  the  general 
laws  of  this  state.  The  defendant  Lewis,  as  mayor,  and  the 
other  defendants,  Breon,  Harvey,  Shaw,  Lee,  Jackson,  and 
240  Kooken,  as  trustees,  constituted  the  board  of  trustees  of 
said  town.  Every  board  of  trustees  of  an  incorporated  town, 
under  the  general  laws  of  this  state,  is,  by  act  of  the  general 
assembly,  invested  with  extensive  powers,  including  the  power 
to  pass  regulations  and  ordinances  having  the  effect  of  legis- 
lative acts  in  a  large  variety  of  cases.  Among  the  powers 
thus  granted  is  the  power  to  lay  out,  open,  improve,  and  regu- 
late the  use  of  the  streets.  The  power  to  regulate  the  open- 
ing in  the  streets  for  the  laying  out  of  gas  or  water  mains  and 
pipes,  and  to  regulate  the  use  of  sidewalks  along  the  streets 
and  alleys,  and  all  structures  thereunder,  is  expressly  and 
specifically  conferred  by  general  law  upon  the  boards  of 
trustees  of  incorporated  towns:  Act  of  1877,  sec.  14,  cl.  7. 
See  Gen.  Laws,  880;  Gen.  Stats.,  695;  2  Mills'  Ann.  Stats., 
2262. 

From  what  has  already  been  said,  it  is  apparent  that  the 
granting  of  the  injunction  in  this  case  was  an  improper  exer- 
cise of  judicial  power.  It  interfered  with  the  legislative  dis- 
cretion of  the  board  of  trustees  of  the  town  of  Highlands. 
The  injunction  restrained  the  board  from  acting  in  its  legis- 
lative capacity  upon  a  matter  clearly  within  the  scope  of  the 
powers  confided  to  it  by  the  general  laws  of  the  state.  The 
board  was  clothed  with  authority  to  pass  ordinances  in  respect 
to  the  construction  and  operation  of  water-works  in  said  town. 
Whether  the  proposed  ordinance  granting  to  the  Citizens' 
Water  Company  the  right  to  construct  and  operate  such 
works  would  have  been  valid,  or  whether  it  would  have  been 
Toid  by  reason  of  its  being  in  violation  of  an  existing  contract 
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between  the  plaintiff  company  and  said  town  of  Highland* 
is  immaterial  in  this  action.  The  passage  of  the  proposed 
ordinance  being  within  the  scope  of  the  legislative  power 
conferred  upon  the  mayor  and  trustees,  the  granting  of  the 
injunction  was  an  erroneous  interference  with  their  legislative 
functions.  As  was  said  by  Mr.  Justice  Field  in  Alpers  v.  San 
Francisco,  32  Fed.  Rep.  506:  "  Municipal  corporations  are 
instrumentalities  of  the  state  for  the  more  convenient  admin- 
istration of  local  affairs,  and  for  that  purpose  are  invested 
with  S41  certain  legislative  power.  In  the  exercise  of  that 
power,  upon  the  subjects  submitted  to  their  jurisdiction,  they 
are  as  much  beyond  judicial  interference  as  the  legislature  of 
the  state.  The  courts  cannot  in  the  one  case  forbid  the  pas- 
sage of  a  law,  nor  in  the  other  the  passage  of  a  resolution, 
order,  or  ordinance.  If  by  either  body,  the  legislature  or  the 
board  of  supervisors,  an  unconstitutional  act  be  passed  its- 
enforcement  may  be  arrested.  The  parties  seeking  to  execute 
the  invalid  act  can  be  reached  by  the  courts,  while  the  legis- 
lative body  of  the  state,  or  of  the  municipality,  in  the  exercise 
of  its  legislative  discretion,  is  beyond  their  jurisdiction.  The 
fact  that  in  either  case  the  legislative  action  threatened  may 
be  in  disregard  of  constitutional  restraints,  and  impair  the 
obligation  of  a  contract,  as  alleged  in  this  case,  does  not  affect 
the  question.  It  is  legislative  discretion  which  is  exercised,, 
and  that  discretion,  whether  rightfully  or  wrongfully  exer- 
cised, is  not  subject  to  interference  by  the  judiciary." 

There  seems  to  be  some  diversity  of  opinion  upon  this  sub- 
ject; or,  as  we  have  intimated,  there  may  be  exceptions  to  the 
doctrine  of  noninterference.  For  example:  If  it  should  be 
made  to  appear  that  the  legislative  body  of  a  municipality 
was  about  to  pass  some  ordinance,  resolution,  or  order,  and 
that  its  mere  passage  would  immediately  occasion,  or  be 
immediately  followed  by,  some  irreparable  loss  or  injury 
beyond  the  power  of  redress  by  subsequent  judicial  proceed- 
ings, a  court  of  equity  might  perhaps  extend  its  strong  arm 
to  prevent  such  loss  or  injury.  This  view  was  indicated  by 
judges  Sawyer  and  Hoffman  in  Spring  Valley  Water  Works  v. 
Bartlett,  16  Fed.  Rep.  615.  So  in  Davis  v.  Mayor  of  New  York, 
1  Duer,  498,  Mr.  Justice  Duer,  speaking  upon  this  subject, 
said:  "A  court  of  equity  will  not  interfere  to  control  the  exer- 
cise of  a  discretionary  power,  when  the  discretion  is  legally 
and  honestly  exercised — and  it  has  no  reason  to  believe  the 
fact  is  otherwise — but  will  interfere  whenever  it  has  grounds 
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for  believing  that  its  interference  is  necessary  to  prevent  abuse, 
injustice,  or  oppression,  the  violation  of  a  trust,  or  the  con- 
summation of  a  fraud.  It  will  interfere,  S4S  and  it  is  bound 
to  interfere,  whenever  it  has  reason  to  believe  that  those  in 
whom  the  discretion  is  vested  are  prepared  illegally,  wantonly, 
or  corruptly,  to  trample  upon  rights,  and  sacrifice  interests 
which  they  are  specially  bound  to  watch  over  and  protect." 
This  case  was  subsequently  affirmed  by  the  New  York  court 
of  appeals  in  14  N.  Y.  506;  67  Am.  Deo.  186. 

It  is  an  exceedingly  delicate  matter  for  the  courts  to  inter- 
fere by  injunction  with  the  action,  or  contemplated  action,  of 
a  legislative  body  in  any  case;  and  such  interference  cannot 
be  justified  except,  perhaps,  in  extreme  cases  and  under  extra- 
ordinary circumstances.  No  ground  for  such  interference  is 
presented  in  the  present  case;  and,  as  the  members  of  the 
municipal  board  are  the  only  defendants,  no  relief  can  be 
granted  in  this  action.  Entertaining  these  views  it  would  be 
manifestly  inconsistent,  as  well  as  improper,  to  intimate  any 
opinion  as  to  the  validity  of  plaintiff's  claim  to  the  exclusive 
right  to  construct  and  operate  water-works  for  supplying  the 
town  of  Highlands  and  its  inhabitants  with  water.  The 
judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  action. 

Municipal  Corporations — Judicial  Control  Over  Legislation  or. — 
The  discretion  of  municipal  corporations  within  the  sphere  of  their  powers 
is  not  subject  to  judicial  control  except  in  cases  where  fraud  is  shown,  or 
where  the  power  or  discretion  is  being  grossly  abused  to  the  oppression  of 
the  citizen:  Craw/ordsville  v.  Braden,  130  Ind.  149;  30  Am.  St.  Rep.  214, 
and  note. 

Municipal  Corporation— Binding  Effect  of  Ordinances.— The  ordi- 
nances of  a  municipal  corporation  have,  when  valid,  as  binding  an  effect  on 
the  members  thereof  as  if  they  were  statutes  enacted  by  the  state  legislature: 
Milne  v.  Davidson,  6  Mart,  N.  S.,  409;  16  Am.  Dec.  189,  and  extended  note. 

An  Injunction  to  Restrain  the  Passage  of  a  Municipal  Ordinance 
will  not  be  granted:  Harrison  r.  New  Orleans,  33  La.  Ann.  222;  39  Am. 
Rep.  272;  Des  Moines  Gas  Co.  t.  Des  Moines,  44  Iowa,  505;  24  Am.  Rep. 
756.  But  a  court  of  equity  will  not  refuse  to  interfere  by  injunction  to 
restrain  a  city  from  unlawfully  attempting  by  ordinance  to  destroy  the  valu- 
able franchise  of  a  railroad  company  merely  because  the  ordinance  is  of  a 
quasi  criminal  character:  Mobile*.  Louisville  etc  R.  R.  Co.,  84  Ala.  115;  5  Am. 
8t.  Rep.  342.     See,  also,  the  note  to  Howell  t.  Tacoma,  28  Am.  St.  Rep.  87. 
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Dill  v.  People. 

[19  Colorado,  469.] 

Criminal  Pleading — Variance. — In  criminal  pleadings  the  time  at  which 
an  offense  is  charged  to  hare  been  committed  is  not  material,  unless 
time  is  of  the  essence  or  gist  thereof. 

Perjury — Variance. — When  an  indictment  for  perjnry  is  based  upon  a 
written  instrument  set  out  therein  in  Iubc  verba,  and  the  instrument 
offered  in  evidence  bears  a  different  date  from  the  one  set  out,  the  vari- 
ance is  material  as  to  matter  of  description,  and  a  conviction  on  such 
evidence  cannot  be  sustained. 

Criminal  Pleading. — A  Plea  of  Autrefois  Acquit  is  not  Sufficient  in 
law  if  the  matter  set  out  in  the  second  indictment  is  not  admissible 
under  the  first,  and  a  conviction  cannot  be  properly  sustained  on  such 
evidence. 

Witnesses — Husband  and  Wife. — A  wife  is  competent  to  testify  against 
her  husband  in  a  criminal  action  whenever  she  is  the  individual  particu- 
larly and  directly  injured  or  affected  by  the  crime  for  which  he  is  being 
prosecuted. 

Witnesses — Husband  and  Wife. — A  wife  is  competent  to  testify  against 
her  husband  on  trial  for  perjury  in  making  a  fake  affidavit  in  his  suit 
for  divorce  against  her. 

H.  W.  Spangler  and  L.  K.  Pratt,  for  the  appellant. 

Eugene  Engley,  attorney  general,  and  II.  T.  Sale,  for  the 
people. 

470  Elliott,  J.  1.  The  sustaining  of  the  demurrer  to 
defendant's  plea  of  autrefois  acquit  is  assigned  for  error. 

It  appears  that  in  November,  1890,  Sanford  B.  Dill  insti- 
tuted an  action  in  the  county  court  of  Arapahoe  county  to 
procure  a  divorce  from  his  wife.  In  such  action  defendant 
made  and  filed  an  affidavit  as  follows: 

"State  op  Colorado,  ) 
County  of  Arapahoe. ) 

In  the  County  Court  thereof, 
Sanford  B.  Dill,  Plaintiff, )   . 

v-  I 

Susan  A.  Dill,  Defendant.  ) 

AFFIDAVIT. 

"  Sanford  B.  Dill,  being  duly  sworn,  says  that  he  is  the 
plaintiff  in  the  above-entitled  action,  and  that  he  has  filed  in 
471  said  action  a  complaint  against  Susan  A.  Dill,  the  defend- 
ant, to  procure  a  divorce: 

"That  the  defendant  (meaning  the  said  Susan  A.  Dill) 
does  not  reside  in  the  state  of  Colorado,  and  her  postoffice 
address  is  unknown  to  this  affiant. 


Jan.  1894.]  Dill  v.  People.  255 

*  Sanfobd  B.  Dill,  Plaintiff. 

"Subscribed  and  sworn  to  before  me,  this  29th  day  of 
November,  1890.     My  commission  expires  Sept.  20,  1894. 
[seal]     "  E.  E.  Schlosser,  Notary  Public." 

The  indictment  upon  which  Dill  was  convicted  sets  out  the 
foregoing  affidavit  in  haze  verba,  and  charges,  among  other 
things,  that  defendant  committed  willful  and  corrupt  perjurjr 
in  making  oath  thereto,  in  that  he  did  then  and  there  know 
the  postoffice  address  of  his  said  wife  Susan  A.  Dill. 

To  this  indictment  defendant  interposed  a  plea  of  autrefois 
acquit.  The  plea  alleged,  inter  alia,  that  at  a  former  term  of 
the  same  court  defendant  had  been  indicted  and  tried  upon 
another  indictment  for  the  same  crime  of  perjury,  and  that 
upon  such  trial  he  was  acquitted.  But  the  record  of  the  first 
cause,  which  is  made  a  part  of  the  plea,  shows  further  that 
in  the  first  indictment  the  affidavit  was  also  set  out  in  haze 
verba  in  the  first  count  and  that  the  date  was  stated  as  tho 
"  28th  day  of  November,  1890,"  instead  of  the  "29th  day  of 
November,  1890."  The  prosecution  being  required  on  the 
first  trial,  upon  defendant's  motion,  to  elect  upon  which  count 
the  trial  should  proceed,  elected  to  proceed  upon  the  first 
count.  The  record  further  shows  that  in  the  midst  of  the 
trial,  "  it  appearing  to  the  court  that  there  is  a  variance 
between  the  proof  offered  and  the  allegations  of  this  said 
indictment,  and  the  said  jurors  being  duly  instructed  by  the 
court,  without  retiring  from  their  seats,  upon  their  oaths  do 
say:  'We,  the  jury,  find  the  defendant  not  guilty  as  charged 
in  the  first  count  of  this  indictment.'  " 

The  demurrer  was  an  admission  of  all  the  material  facts 
well  stated  in  the  plea.  The  plea  shows  that  defendant  had 
been  in  jeopardy  once  under  an  indictment  charging  him 
with  having  committed  perjury  in  making  oath  to  an  affidavit 
dated  47»  the  M  28th  day  of  November,  1890."  But  the  plea 
does  not  show  that  he  had  been  in  jeopardy  for  making  oath 
to  an  affidavit  dated  the  "  29th  day  of  November,  1890."  It 
may  have  been  true  that  defendant  did  not  know  his  wife's 
address  on  November  28,  1890,  and  yet  also  true  that  he 
did  know  her  address  the  next  day.  But  there  is  a  further 
difficulty  to  be  considered.  It  is  a  general  rule  in  criminal 
pleading  that  the  timo  at  which  an  offense  is  charged  to  have 
been  committed  is  not  materia^  unless  time  be  of  the  essence 
or  gist  of  the  offense:  Commonwealth  v.  Monahan,9  Gray,  119. 

From  the  averments  of  the  plea,  including  the  record  of 
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the  first  trial,  it  is  obvious  that  the  variance  whereby  defend  • 
ant  obtained  a  verdict  did  not  arise  from  a  mere  difference 
between  the  allegations  of  the  indictment  and  the  proof 
offered  as  to  the  time  when  the  offense  was  committed;  the 
variance  consisted  in  matter  of  description.  By  the  first 
indictment  defendant  was  charged  with  having  committed 
the  crime  of  perjury,  by  making  oath  to  a  certain  sworn 
instrument  of  writing  bearing  a  particular  date;  the  proof 
offered  was  an  instrument  bearing  a  different  date.  There 
was  a  variance,  therefore,  in  the  description  of  the.  written 
instrument  upon  which  the  charge  of  perjury  was  based; 
besides,  such  written  instrument  was  matter  of  record  in  the 
divorce  suit;  it  was  essential  to  the  jurisdiction  of  the  court 
in  that  suit.  The  variance,  therefore,  must  be  held  to  be 
material  and  substantial  as  a  description  of  the  particular 
offense.  Such  particular  description  was,  perhaps,  unneces- 
sary; but  whether  a  less  particular  description  would  have 
been  sufficient  we  do  not  determine;  the  description  of  the 
affidavit  having  been  made  in  hsec  verba,  it  was  necessary  to 
prove  it  as  made  in  order  to  sustain  a  conviction  under  the 
particular  count  of  the  indictment  tried  and  determined: 
State  v.  Ammons,  3  Murph.  123. 

2.  In  determining  whether  or  not  a  plea  of  autrefois  acquit 
is  sufficient  in  law  in  a  case  of  this  kind  the  following  may 
generally  be  regarded  as  the  proper  test:  Was  the  matter  set 
out  in  the  second  indictment  admissible  as  evidence  under 
4T*  the  first,  and  could  a  conviction  have  been  properly 
maintained  upon  such  evidence?  If  yes,  then  the  plea  is 
sufficient;  otherwise,  it  is  not. 

The  affidavits  set  out  in  hsec  verba  in  the  indictments  respect- 
ively were  variant  in  description;  the  variance  was  material. 
The  allegations  of  the  two  indictments  clearly  indicate  two 
different  affidavits,  though  in  fact  there  may  have  been  but 
one.  Each  of  the  affidavits  bears  a  single  date;  such  date 
cannot,  therefore,  be  both  November  28th  and  November  29th. 
Therefore,  the  affidavit  particularly  described  in  the  second 
indictment  was  not  admissible  under  the  first  indictment. 
The  variance  did  not  arise  from  the  difference  in  time  as  to 
the  alleged  commission  of  the  offense,  but  from  a  difference 
in  date  of  a  writing,  a  matter  of  record,  particularly  described 
and  relied  upon  to  sustain  the  conviction.  The  court  did  not 
«rr  in  sustaining  the  demurrer  to  the  plea  of  autrefois  acquit. 

The  opinion  in  the  case  of  State  v.  Blanchard,  74  Iowa,  628, 
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is  relied  on  as  sustaining  the  plea  in  this  case.  It  seems  to 
have  some  bearing  contrary  to  our  conclusion.  But  the  instru- 
ment in  the  Iowa  case  was  not  a  matter  of  record;  and  the 
question  decided  did  not  arise  upon  a  plea  of  autrefois  acquit. 
Besides,  as  the  opinion  of  the  court  shows,  the  case  was  sub- 
mitted and  determined  "without  argument  by  counsel  for 
either  party."  The  opinion  cites  no  authorities  upon  the  pre- 
cise question  raised  in  this  case.  Upon  careful  consideration 
it  is  clear  that  the  current  of  authority  sustains  the  views  we 
have  expressed:  1  Greenleaf  on  Evidence,  sees.  55-65;  1 
Bishop's  Criminal  Law,  sec.  1052;  1  Wharton's  Criminal  Evi- 
dence, sec.  103;  1  Archbold's  Criminal  Practice,  375,  and 
notes;  United  States  v.  McNeal,  1  Gall.  387;  United  States  v- 
Bowman,  2  Wash.  C.  C.  328;  United  States  v.  Denicke,  35  Fed. 
Rep.  407;  People  v.  Hughes,  41  Cal.  234;  State  v.  Porter,  2 
Hill  (S.  C),  611;  Keator  v.  People,  32  Mich.  487;  State  v. 
Clark,  2  Tyler,  282. 

3.  Certain  jurors  were  challenged  on  the  ground  that  they 
had  served  as  jurors  in  the  county  or  district  court  of  the 
county  within  the  year  next  preceding.  The  challenges  were 
4*4  based  upon  Bection  2595  of  2  Mills'  Annotated  Statutes. 
This  statute  as  amended  was  passed  in  1889.  It  provided 
that  any  person  who  had  served  as  a  juror  in  any  district  or 
county  court  at  any  time  within  the  year  next  preceding 
should  be  liable  to  challenge  for  cause.  But  subsequently  an 
act  was  passed  providing  for  the  selection  and  qualification 
of  jurors,  and  to  repeal  all  acts  and  parts  of  acts  in  conflict 
therewith.  Section  4  of  the  latter  act  provides  in  detail  for 
the  impaneling  of  jurors;  it  provides,  among  other  things,  as 
follows: 

"Whenever  it  shall  be  necessary  to  summon  talesmen  the 
court,  in  its  discretion,  shall  direct  that  they  be  drawn  from 
said  box,  or  summoned  from  the  bystanders,  provided  that 
either  party  may  show  cause  why  talesmen  should  not  be 
summoned  from  the  bystanders,  or  may  issue  an  open  venire 
as  heretofore  practiced,  and,  in  every  case,  the  venire  facias 
shall  be  returnable  as  the  court  shall  direct,  provided  it  shall 
be  ground  for  challenge  to  any  person  so  summoned  from  the 
bystanders  on  an  open  venire,  if  he  shall  have  served  as  a 
juror  either  in  a  regular  panel  or  as  a  talesman  in  any  court  of 
record  within  one  year  then  last  past":  Sess.  Laws,  1891,  p.  251. 

Section  2595,  above  referred  to,  is  not  expressly  repealed  by 
the  act  of  1891;  but  from  the  scope  and  character  of  the  latter 
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act  there  can  be  no  doubt  it  was  intended  to  supersede  section 
2595,  in  respect  to  the  ground  of  challenge  above  stated. 
Unless  the  statute  of  1891  has  this  effect  it  has  no  effect;  a 
construction  to  be  avoided,  if  possible.  The  examination  of 
the  challenged  jurors  did  not  disclose  that  either  of  them  was 
summoned  from  the  bystanders  upon  open  venire  to  try  this 
case;  hence,  they  were  not  liable  to  the  challenge  interposed. 

One  juror  mentioned  in  the  assignment  of  errors  was  chal- 
lenged on  the  ground  that  he  had  formed  an  opinion.  The 
assignment  is  not  insisted  upon  in  argument  before  this  court 
nor  did  his  examination  show  that  he  was  disqualified  by 
reason  of  having  formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused. 

475  4^  <phe  courtj  against  the  objection  of  defendant,  or- 
dered that  Susan  A.  Dill,  wife  of  defendant,  might  testify  as 
a  witness  in  behalf  of  the  state.  This  ruling  is  assigned  for 
error. 

Mrs.  Dill  testified  that  she  was  married  to  defendant  in 
1874;  that  her  husband  had  come  to  Colorado;  and  that  on 
November  10,  1890,  she  left  Chicago  and  came  to  Pueblo, 
Colorado,  where  she  found  him  living  with  another  woman; 
that  she  and  her  husband  came  to  Denver  on  November  18th; 
that  after  four  or  five  days  her  husband  said  he  could  not 
find  work,  and  so  insisted  upon  her  returning  to  Chicago;  that 
on  November  23, 1890,  he  took  her  to  the  depot,  put  her  on 
the  car,  stayed  with  her  till  the  train  started,  and  then  bade 
her  good-by,  saying  he  would  be  home  by  Christmas. 

The  witness  stated  details  and  circumstances  usually  ac- 
companying such  occurrences.  She  further  testified  that  her 
husband  knew  that  she  was  going  to  her  daughter's,  at  No.  18 
Cypress  street,  Chicago,  Illinois,  to  stay  until  he  should  return 
to  her.  That  she  wrote  to  him  within  a  day  or  two  after  she 
reached  her  destination,  and  that  within  the  month  following 
he  wrote  to  her  frequently  at  said  postoffice  address.  His 
letters  to  her  were  identified  and  read  in  evidence;  they  show 
him  to  be  a  thoroughly  bad  man. 

The  statute  of  this  state  provides  that  all  persons  may  be 
witnesses  with  certain  exceptions;  among  the  exceptions  are 
the  following:  "A  husband  shall  not  be  examined  for  or 
against  his  wife  without  her  consent,  nor  a  wife  for  or  against 
her  husband  without  his  consent,  nor  shall  either  during  tho 
marriage  or  afterward  be,  without  the  consent  of  the  other, 
examined  as  to  any  communication  made  by  one  to  the  other 
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during  the  marriage;  but  this  exception  does  not  apply  to  a 
civil  action  or  proceeding  by  one  against  the  other,  nor  to  a 
criminal  action  or  proceeding  for  a  crime  committed  by  one 
against  the  other":  Gen.  Stats.  1883,  sec.  3649,  p.  1062. 

The  contention  in  behalf  of  the  state  is  that  defendant,  in 
making  the  false  affidavit  in  the  divorce  suit  against  his 
wife,  committed  a  crime  against  her;  that  the  crime  was  a 
wrong  4T6  and  injury  to  her  individually;  that  it  violated  her 
rights  and  privileges  in  the  divorce  suit,  and  otherwise  af- 
fected her  personal  interests;  and  hence  that  she  was  a  com- 
petent witness  against  her  husband  in  a  prosecution  for  said 
crime. 

Counsel  for  defendant  contends  that  a  wife  cannot  testify 
against  her  husband  without  his  consent  except  in  a  case 
where  he  is  charged  with  the  commission  of  actual  or  con- 
structive violence  against  her  person.  Counsel  state  their 
views  as  follows:  "The  wrong  committed  by  a  person  in 
making  a  false  affidavit  in  a  divorce  suit  is  one  against  the 
public  administration  of  justice,  and  while  in  its  effect  it  may 
fall  more  heavily  upon  one  person  than  another,  yet  it  does 
so  only  in  a  general  sense,  and  with  relation  to  relative  rights, 
and  is  not  an  invasion  of  the  rights  of  personal  security." 

The  general  rule  at  common  law  was  that  neither  husband 
nor  wife  was  a  competent  witness  for  or  against  the  other. 
But  the  rule  had  this  exception,  that  if  either  was  prosecuted 
for  a  felonious  crime  or  high  misdemeanor  involving  violence 
to  the  person  of  the  other,  the  party  against  whom  the  crime 
was  committed  was  a  competent  witness  in  behalf  of  the 
state. 

In  Cotton  v.  State,  62  Ala.  12,  a  married  woman  and  her 
paramour  were  jointly  indicted  and  tried  for  living  in  adul- 
tery. It  was  held  that  the  husband  was  incompetent  to  tes- 
tify on  the  trial  against  either  of  them.  The  decision  appears 
to  have  been  based  upon  the  common  law;  it  does  not  refer 
to  any  statute  upon  the  subject. 

In  Commonwealth  v.  Sapp,  90  Ky.  580,  29  Am.  St.  Rep. 
405,  defendant  was  indicted  for  an  attempt  to  poison  his  wife. 
It  was  held  that  the  wife  was  a  competent  witness  against 
him  to  prove  that  she  saw  him  sprinkle  some  substance  on 
food  intended  for  her;  the  food  thus  prepared  was  produced 
at  the  trial  and  proved  to  contain  arsenic. 

The  statute  of  Texas  provided  that:  "The  husband  and 
wife  may  in  all  criminal  actions  be  witnesses  for  each  other, 
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but  they  shall  in  no  case  testify  against  each  other  except  in 
a  criminal  prosecution  for  an  offense  committed  by  one  against 
477  the  other."  Under  this  statute  it  was  held  that  the  wife 
was  not  a  competent  witness  against  the  husband  in  a 
prosecution  against  him  for  incest. 

State  v.  Sloan,  55  Iowa,  219,  was  a  case  in  which  the 
defendant  was  indicted  for  bigamy.  The  statute  provided 
that  neither  the  husband  nor  wife  shall  be  a  witness  against 
the  other,  except  in  a  criminal  proceeding  for  a  crime  com- 
mitted by  one  against  the  other.  The  court  said:  "In  our 
opinion,  if  the  defendant  is  guilty  of  bigamy,  he  committed  a 
crime  against  his  wife.  We  think  that  she  is  a  competent 
witness." 

In  State  v.  Hughes,  58  Iowa,  165,  the  defendant  was  indicted 
for  bigamy.  It  was  held  that  the  oral  testimony  of  the  law- 
ful wife  was  competent  in  behalf  of  the  state  for  the  purpose 
of  proving  a  marriage  between  herself  and  defendant. 

In  Nebraska  the  statute  provided  that:  "  The  husband  can 
in  no  case  be  a  witness  against  the  wife,  nor  the  wife  against 
the  husband,  except  in  a  criminal  proceeding  for  a  crime  com- 
mitted by  the  one  against  the  other;  but  they  may,  in  all 
criminal  prosecutions,  be  witnesses  for  each  other."  In  Lord 
v.  State,  17  Neb.  526,  upon  the  trial  of  an  indictment  against 
a  man  for  deserting  his  wife,  and  living  and  cohabiting  with 
another  woman  in  a  state  of  adultery,  the  wife  was  held  to  be 
a  competent  witness  against  him. 

The  case  of  Bassett  v.  United  States,  137  U.  S.  496,  is  much 
relied  on  by  counsel  for  defendant.  In  that  case  the  court 
had  under  consideration  a  conviction  for  polygamy  under  the 
laws  of  Utah.  The  Civil  Code  of  that  territory  was  the  same 
as  our  statute  in  respect  to  the  examination  of  husbands  and 
wives  as  witnesses  against  each  other,  except  that  our  statute 
applies  to  both  civil  and  criminal  proceedings,  but  the  Crim- 
inal Code  of  Utah  was  as  follows: 

"Except  with  the  consent  of  both,  or  in  cases  of  criminal 
violence  upon  one  by  the  other,  neither  husband  nor  wife  are 
competent  witnesses  for  or  against  each  other  in  a  criminal 
action  or  proceeding  to  which  one  or  both  are  pa2ties." 

On  review  by  the  United  States  supreme  court  it  was  held 
that  the  wife  was  not  a  competent  witness.  The  decision 
478  was  fully  warranted  by  the  Criminal  Code  of  Utah,  and  so 
the  opinion  of  Mr.  Justice  Brewer  declares;  but  he  expressed 
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the  further  view  that  the  wife  was  an  incompetent  witness 
even  under  the  terms  of  the  Civil  Code. 

That  the  making  of  the  affidavit,  if  false,  was  a  crime  is 
conceded.  But  it  is  contended  by  defendant's  counsel  that  it 
was  a  crime  against  the  state — a  crime  against  society — a 
public  crime,  but  not  a  crime  against  the  wife. 

All  crimes  are  crimes  against  the  public;  the  first  element 
of  a  crime,  as  stated  in  our  criminal  code*,  is  that  it  "consists 
in  a  violation  of  a  public  law":  Gen.  Stats.,  232.  But  crimes 
directly  affecting  particular  persons  or  individuals  are  uni- 
formly considered  crimes  against  such  persons  or  individ- 
uals. For  example:  The  murderer  commits  a  crime  against 
the  person  whose  life  he  destroys;  the  thief  commits  a  crime 
against  the  person  whose  property  he  steals;  the  libeler  com- 
mits a  crime  against  the  person  whose  good  name  and  fame  ha 
destroys  or  injures;  and  yet  all  these  several  classes  of  crimes 
are  crimes  against  the  public. 

Blackstone  says:  "In  all  cases  the  crime  includes  an 
injury;  every  public  offense  is  also  a  private  wrong,  and  some- 
what more;  it  affects  the  individual,  and  it  likewise  affects 
the  community":  4  Blackstone's  Commentaries,  4. 

From  a  review  of  the  decisions  it  appears  that  there  is  some 
conflict  in  respect  to  the  question  as  to  when  a  husband  or 
wife  may  testify  against  the  other,  under  statutes  like  ours. 
In  Texas  a  late  decision  seems  to  limit  the  wife's  right  to 
testify  against  her  husband  to  cases  of  violence  against  her 
person  as  at  common  law.  On  the  other  hand,  the  Iowa  and 
Nebraska  decisions,  under  a  statute  like  ours,  extend  the  right 
to  the  wife  to  testify  against  her  husband  in  any  criminal 
action  or  proceeding  for  any  crime  committed  against  her,  and 
bigamy  and  adultery  are  held  to  be  crimes  against  the  lawful 
wife. 

Our  statute  does  not  limit  the  right  of  the  husband  or  wife 
to  testify  to  criminal  prosecutions  for  crimes  involving  per- 
sonal violence,  either  actual  or  constructive;  the  language 
4T*  is  unqualified  that  the  husband  or  wife  may  testify 
against  the  other  "in  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other."  This  language 
is  broad  enough  to  include  any  crime,  whether  of  violence  to 
the  person  or  other  crime  committed  by  the  husband  or  wife 
directly  affecting  the  other. 

Since  some  private  wrong  or  injury  is  included  in  every 
crime,  it  is  evident  that  the  word  "  crime"  in  that  clause  of  the 
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fltatute  which  permits  the  husband  or  wife  to  testify  against 
the  other  in  a  "criminal  action  or  proceeding  for  a  crime 
committed  by  one  against  the  other,"  means  the  private 
wrong  or  injury  included  in  such  public  crime.  The  word 
must  have  such  meaning,  or  the  statute  is  meaningless.  It 
follows  that  a  wife  is  competent  to  testify  against  her  hus- 
band in  a  criminal  action  or  proceeding  whenever  she  is  the 
individual  particularly  and  directly  injured  or  affected  by 
the  crime  for  which  he  is  being  prosecuted. 

In  the  case  at  bar  defendant  was  charged  with  committing 
the  crime  of  perjury  in  an  action  for  divorce  against  his  wife. 
The  purpose  of  the  affidavit  was  to  aid  him  in  his  suit  against 
her;  it  was  to  give  the  court  jurisdiction  of  the  cause  with- 
out personal  service  of  process  upon  his  wife;  and  the  object 
of  that  portion  of  the  affidavit  of  which  perjury  is  predicated 
was  to  enable  him  to  give  the  court  jurisdiction  without  mail- 
ing a  copy  of  the  summons  to  his  wife.     If,  in  making  such 
affidavit,  defendant  committed  perjury,  the  effect  of  his  crime 
was  to  diminish  the  wife's  chances  of  obtaining  notice  of  the 
divorce  suit,  and  thus  deprive  her  of  the  privilege  of  making 
any  defense.     It  is  clear,  therefore,  that  she  was  the  particu- 
lar individual  whose  private  rights  and  interests  would  be 
affected  by  the  crime.     It  is  true  the  crime  of  perjury  com- 
mitted in  such  a  case  was  a  crime  against  the  public  admin- 
istration of  justice;  the  public  are  deeply  interested — every 
good  citizen  is  interested — in  punishing  and  preventing  the 
crime  of  perjury;  but  the  perjury  in  this  case  was  calculated 
to  inflict  upon  the  wife  of  defendant  a  direct  private  injury 
to  her  individual  rights  and  interests.     That  the  crime  was 
480  against  her,  in  the  sense  in  which  every  crime  is  an  in- 
jury to  a  particular  individual,  cannot  be  doubted.     In  the 
first  place  the  perjury  was  liable  to  deprive  her  of  the  right 
of  making  defense;  if  deprived  of  that  right  she  might  be 
wrongfully  deprived  of  her  husband,  and  of  her  right  to  sup- 
port from  his  estate  or  from  his  labor;  besides,  if  divorced, 
she  would  be  subjected  to  the  stigma  of  having  been  false  to 
her  marital  vows.     A  decree  of  divorce,  in  the  estimation  of 
all  good  people,  causes  ignominy  and  disgrace  to  fall,  more  or 
less  heavily,  according  to  the  nature  of  the  case,  upon  the 
party  adjudged  to  be  in  the  wrong.     The  rule  of  the  common 
law  that  a  wife  may  testify  against  her  husband  in  a  case 
where  he  is  charged  with  a  crime  of  violence  against  her  per- 
son rests,  it  is  said,  upon  the  principle  of  affording  her  the 
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means  of  self-protection.  In  the  ruder  period  in  which  the 
common  law  took  its  rise  life  and  limb  were  principally  re- 
garded; property  was  also  esteemed  worthy  of  protection,  but 
the  property  rights  of  the  wife  were  greatly  restricted,  and 
her  personal  status  was  almost  entirely  merged  in  that  of  her 
husband.  In  the  present  age  there  have  been  great  changes; 
other  than  tangible  things  are  more  highly  esteemed;  should 
it,  therefore,  be  deemed  strange  that  modern  legislation  should 
give  the  wife  the  means  of  protecting  that  which  is  often 
dearer  to  her  than  life,  liberty,  or  property? 

"Who  steals  my  purse  steals  trash; 
Bat  he  that  filches  from  me  my  good  name 
Robs  me  of  that  which  not  enriches  him, 
And  makes  me  poor  indeed." 

The  reasoning  of  the  learned  justice  in  Bassett  v.  United 
States,  137  U.  S.  496,  though  well  expressed,  does  not  shake 
our  conclusion  in  this  case.  Even  if  it  may  be  said  that  the 
offenses  of  adultery,  incest,  bigamy,  and  polygamy,  committed 
by  a  husband,  are  not  crimes  against  the  wife,  for  the  reason 
that  they  imply  no  fault  on  her  part,  and  inflict  no  direct  in- 
jury to  her  absolute  rights  as  an  individual  (points  we  do  not 
decide),  still  it  cannot  be  maintained  that  a  husband  does 
not  commit  a  crime  against  his  wife  when,  in  a  suit  for 
divorce,  481  he  commits  the  crime  of  perjury  for  the  purpose 
of  having  her  adjudged  guilty  of  a  matrimonial  offense,  so  as 
to  obtain  a  decree  against  her,  and  thus  deprive  her  of  prop- 
erty rights,  besides  fastening  a  stigma  upon  her  character. 

In  this  case  defendant  instituted  the  action  against  his 
wife;  he  made  oath  to  the  false  affidavit  in  the  cause  against 
her;  he  did  this  for  the  purpose  of  procuring  constructive 
service  of  summons  against  her.  The  perjury  committed  in 
making  such  affidavit  was  a  crime  against  the  public;  but 
if  it  was  not  also  a  crime  against  the  wife,  whose  name  and 
rights  were  assailed,  where  shall  we  look  for  the  private  wrong 
or  injury  included  in  such  public  crime?  If  not  the  wife, 
then  what  individual  was  particularly  affected  by  such  crime? 

We  are  not  prepared  to  believe  that  the  statute  under  con- 
sideration was  intended  to  be  declaratory  of  the  common  law 
merely.  In  this  connection  it  is  proper  to  notice  again  the 
tendency  of  modern  legislation  in  this  state.  For  many  years 
it  has  been  the  policy  of  our  people  to  enlarge  the  rights  of 
married  women,  and  to  give  them  greater  protection  in  every 
direction,  until  at  last  they  have  been  fully  enfranchised. 
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So,  also,  the  same  tendency  marks  the  legislation  upon  the 
subject  of  witnesses;  the  rule  as  to  competency  has  been 
gradually  extended  and  broadened  until  very  few  common- 
law  restrictions  remain. 

In  our  opinion  the  trial  court  did  not  err  in  allowing  the 
wife  to  testify  in  behalf  of  the  state  in  this  case.  This  dis- 
poses of  the  matters  presented  to  this  court  upon  this  review. 
No  substantial  error  appearing  in  the  record,  the  judgment 
of  the  district  court  is  affirmed. 

Indictment — Variance — Time.— The  time  of  the  commission  of  an  of- 
fense must  be  proved  as  laid  in  the  indictment  only  wben  time  is  of  the 
essence  of  the  offense,  or  a  necessary  ingredient  in  the  description  of  it: 
Miller  v.  State,  33  Miss.  356;  69  Am.  Dec.  351,  and  note;  State  v.  Barnett, 
3  Ean.  250;  87  Am.  Dec  471,  and  note.  The  indictment  must  state  the 
time  when  an  offense  was  committed,  bnt  the  proof  need  not  be  confined  to 
that  time;  it  is  only  necessary  to  show  that  the  offense  was  committed  prior 
to  the  finding  of  the  indictment:  State  v.  Orrell,  1  Dev.  139;  17  Am.  Dec. 
563,  and  note;  and,  within  the  statute  of  limitations,  Cook  v.  State,  11  Ga. 
63;  56  Am.  Dec.  410,  and  note.  * 

Witnesses— When  Husband  and  Wife  can  Testify  Against  One 
Another.  — A  wife  may  testify  against  her  husband  as  to  a  crime  against 
her  own  person:  Commonwealth  v.  Sapp,  90  Ky.  580;  29  Am.  St.  Rep.  405r 
and  extended  note.  See,  also,  the  extended  note  to  State  v.  Boyd,  27  Am. 
Dec.  377. 

Autrefois,  When  Flea  of  Will  Prevail:  See  the  extended  notes  to 
State  v.  bash,  41  Am.  Rep.  475;  People  v.  Bentley,  11  Am.  St.  Rep.  228. 
and  the  cases  of  Jonet  v.  State,  66  Miss.  380;  14  Am.  St.  Rep.  570,  and  note 
with  the  cases  collected;  and  Hooper  v.  State,  30  Tex.  App.  412;  28  Am. 
St.  Rep.  926,  and  note. 
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Merchants'  Despatch  Transportation  Company 
v.  Furthmann. 

[149  ILLINOIS,  66.] 

Carriers—  Limitation  Upon  Liability— Bills  of  Lading. — When  goods 
are  shipped  under  a  verbal  agreement  before  any  written  contract  or 
bill  of  lading  has  been  tendered  to  the  shipper,  the  subsequent  accept- 
ance of  a  bill  of  lading  without  assenting  to  its  conditions  does  not 
preclude  the  shipper  from  showing  what  the  actual  agreement  was,  in 
an  action  to  recover  for  a  loss. 

Carriers — Bills  or  Lading  abb  Both  Receipts  and  Contracts  to 
Cabrt. — In  so  far  as  they  acknowledge  the  delivery  and  acceptance 
of  the  goods,  they  are  mere  receipts,  and,  as  to  the  rest,  they  are  con- 
tracts. 

Carriers— Limitations  Upon  Liability—  Receipt  as  Contract  of  Ship- 
ment.— A  receipt  for  goods  given  by  a  common  carrier,  with  an  un- 
signed contract  to  carry  upon  certain  conditions  printed  on  the  back 
thereof,  and  stating  that  a  bill  of  lading  is  to  be  given  thereafter,  does 
not  constitute  a  special  contract  of  shipment  limiting  the  carrier's  lia- 
bility. 

Carriers — Limitation  of  Liability  by  Notice. — The  common-law  liabil- 
ity of  common  carriers  cannot  be  restricted  by  notice  whether  brought 
home  to  the  shipper  or  not. 

W.  H.  and  J.  H.  Moore  and  Purcell,  for  the  appellant. 

Edmund  Furthmann  and  William  M.  Johnson,  for  the  ap- 
pellee. 

•*  Wilkin,  J.  Appellee  sued  appellant  in  the  superior 
court  of  Cook  county,  to  recover  the  value  of  certain  beer 
alleged  to  have  been  shipped  by  him  over  its  line  from  New 
York  to  Chicago,  which  was  spoiled  and  lost  to  the  plaintiff 
while  en  route.     The  ••  trial    resulted   in   a  judgment   for 
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plaintiff  for  two  hundred  and  ninety-nine  dollars  and  costs  of 
suit.  This  is  an  appeal  from  a  judgment  of  affirmance  in 
the  appellate  court. 

For  the  purposes  of  this  decision  the  following  facts  are 
accepted  as  established  by  the  judgment  below:  On  the  fourth 
day  of  May,  1889,  Rudolph  Oelsner,  of  New  York,  sent  by 
one  of  his  truckmen,  to  the  defendant's  freight  depot  in  that 
city,  the  beer  in  question.  The  truckman  received  and 
returned  to  Oelsner  the  following  receipt: 


For  Information  and  Bills  of  Lading  Apply  at  Office,  335  Broadway. 


New  York,  May  4,  1889. 
Received  from  Rudolph  Oelsner,  No.   40   Reade   St.,  in 
apparent  good   order,    (except  as    noted,)    the    following 
packages,  (contents  unknown,)  marked  as  in  the  margin, 
subject  to  the  conditions  on  the  back  of  this  receipt: 
MARKED 

F.  Furthmann, 

169  N.  Clark  St., 

Chicago,  III 

Charges  $ Owner's  risk. 


{  N.  Y.  C.  <Sc  H.  R.  R.  R.  ) 

SO     <  May  4,  1889.  \ 

[         St.  John's  Park.  J 

Twenty  half  bUs.  Beer. 
Bill  of  Lading  given  at  835  Broad- 
way, N.   Y.,  May  6,  1889. 

ffurd. 


tS3"Read  the  conditions  on  the  back  of  this  Receipt.  C. 


On  the  back  it  was  stated,  "The  within  mentioned  goods  to 
be  forwarded  under  the  following  conditions."  Then  follow  a 
number  of  conditions.  On  the  6th  of  May,  Oelsner  received 
from  the  company  a  bill  of  lading,  as  follows. 

"  New  York,  May  4,  1889. 
"  Received  from  Rudolph  Oelsner,  40  Reade  St.,  in  apparent 
good  order,  (except  as  noted,)  the  following  packages,  (con- 
tents and  value  unknown,)  marked  as  in  the  margin,  viz: 

20  Twenty  lialfbbls.  Beer, 

°  Owner'i  risk. 
Original  B./L.  given  May  6/89. 
To  be  forwarded  to  Chicago,  HI. 

(UNDER  THE  FOLLOWING  CONDITIONS.)" 
70  Then  follow  conditions  in  the  body  of  the  bill  of  lading, 
the  same  as  appear  on  the  back  of  the  receipt,  one  or  more 
of  which,  it  may  be  conceded,  would  exempt  the  carrier  from 
liability  for  the  loss  sued  for,  if  binding  on  the  plaintiff.  This 
bill  of  lading  was  duly  signed. 

The  evidence  upon  the  trial  tended  to  prove,  and  hence  the 
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verdict  of  the  jury  and  judgment  of  affirmance  by  the  appel- 
late court  has  conclusively  established  the  fact,  M  that  prior 
to  the  reception  of  the  goods  the  carrier  agreed  with  the  ship- 
per to  transport  them  in  '  cold  service,'  and,  before  any  bill  of 
lading  was  made,  had  shipped  the  goods."  The  contract  of 
carriage  having  been  entered  into  there,  the  laws  of  New  York 
will  control  as  to  its  nature,  interpretation,  and  effect.  Au- 
thorities need  not  be  cited  in  support  of  this  proposition. 

It  was  said  in  Kirkland  v.  Dimmore,  62  N.  Y.  171,  20  Am. 
Rep.  475:  "It  has  been  repeatedly  adjudged  in  this  state  the 
acceptance  by  the  shipper,  on  the  delivery  of  the  goods  for 
transportation  to  the  carrier,  of  a  receipt  or  bill  of  lading 
signed  by  the  carrier,  expressing  the  terms  and  conditions 
upon  which  they  are  received  and  are  to  be  carried,  con- 
stitutes, in  the  absence  of  fraud  or  imposition,  a  contract  con- 
trolling the  rights  of  the  parties."  The  general  rule  thus 
stated  has,  so  far  as  we  know,  been  uniformly  adhered  to  by 
the  courts  of  that  state. 

It  was,  however,  decided  in  the  case  of  Bostwick  v.  Baltimore 
'Ac.  R.  R.  Co.,  45  N.  Y.  712,  that  where  goods  were  shipped 
under  a  verbal  agreement,  before  any  written  contract  or  bill 
of  lading  had  been  tendered  to  the  plaintiff,  the  subsequent 
acceptance  of  a  bill  of  lading  without  assenting  to  its  condi- 
tions would  not  conclude  the  shipper.  It  was  there  said: 
"  There  was  no  contradiction  attempted  of  the  evidence  of  the 
plaintiff  that  he  made  a  verbal  contract  with  Cooke  for  the 
transportation  of  the  fifty-four  bales  through  to  New  York  by 
1  all  rail,'  and  agreed  to  pay  the  all-rail  rate.  The  goods 
were  shipped  under  this  verbal  agreement  before  any  written 
contract  or  bill  of  lading  had  been  tendered  to  the  T1  plain- 
tiff. The  verbal  agreement  had  been  acted  upon,  and  under 
it  the  plaintiff  had  parted  with  all  control  over  his  goods. 
The  rule  that  prior  negotiations  are  merged  in  a  subsequently 

written  contract  does  not  apply  to  such  a  case  as  this 

If  the  plaintiff  had  expressly  assented  to  the  terras  of  the 
bill  of  lading  subsequently  delivered  to  him,  such  assent 
would  operate  as  a  change  of  the  terms  of  the  contract 
originally  made,  and  under  which  he  had  parted  with  his 
property.  But  after  the  verbal  agreement  had  been  consum- 
mated, and  rights  had  accrued  under  it,  the  mere  receipt  of 
the  bill  of  lading,  inadvertently  omitting  to  examine  the 
printed  conditions,  was  not  sufficient  to  conclude  the  plaintiff 
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from  showing  what  the  actual  agreement  was  under  which 
the  goods  had  been  shipped."  The  doctrine  is  recognized  in 
Oermania  Fire  Ins.  Co.  v.  Memphis  etc.  R.  R.  Co.,  72  N.  Y. 
90;  28  Am.  Rep.  113.  See,  also,  Swift  v.  Pacific  Mail  Steam- 
ship Co.,  106  N.  Y.  206. 

The  scope  of  the  latter  decision  on  this  point  is  accurately 
stated  in  the  syllabus  as  follows:  "The  parties  made  a  spe- 
cial contract  as  to  the  transportation  of  the  oil.  Two  months 
after  its  delivery  at  Panama  the  common  agent  of  the  defend- 
ants here  executed  bills  of  lading,  which  were  sent  to  plain- 
tiffs, but  were  not  received  until  after  the  oil  had  left 
Aspinwall.  The  contract,  as  set  forth  in  the  bills,  was  differ- 
ent from  that  actually  made.  Held,  that  defendants  could 
not  alter  or  abrogate  the  contract  actually  made  by  issuing 
bills  of  lading,  and,  in  the  absence  of  proof  establishing  that 
plaintiff  consented  to  accept  the  bills  in  place  of  the  prior 
contract,  the  latter  must  control." 

Leaving  out  of  consideration,  then,  the  receipt  of  May  4th, 
the  rights  of  the  parties  would  clearly  be  controlled  by  the 
above-mentioned  verbal  agreement.  But  counsel  for  appel- 
lant contend  that  that  receipt,  with  its  conditions,  became 
the  contract  of  the  parties  at  its  date,  when  the  goods  were 
delivered,  and  continued  to  be  the  contract  until  May  6th, 
when  TS  the  bill  of  lading  was  delivered,  during  which  time 
the  goods  were  en  route,  and  therefore  the  doctrine  of  Bostwick 
v.  Baltimore  etc.  R.  R.  Co.  45  N.Y.  712,  has  no  application.  Upon 
the  facts  of  the  case  we  are  clearly  of  the  opinion  that  the 
paper  delivered  by  the  carrier  to  the  shipper  on  May  4th  was 
in  no  sense  a  contract  of  shipment.  If,  as  is  contended,  the 
receipt  of  May  4th  and  the  bill  of  lading  of  the  6th  are  iden- 
tical in  their  legal  effect,  and  the  former  was  intended  by  the 
parties  as  a  contract  of  shipment,  the  question  naturally 
arises,  Why  was  the  bill  of  lading  made?  If  the  parties  in- 
tended the  receipt  to  be  the  contract  of  shipment,  with  the 
same  conditions  as  the  bill  of  lading  afterwards  delivered  to 
the  shipper,  why  were  the  conditions  not  put  in  the  receipt  as 
they  were  in  the  bill  of  lading,  instead  of  being  merely  printed 
on  the  back  of  it,  and  referred  to?  The  proper  construction 
of  the  two  papers  is  essentially  different.  The  receipt  is  an 
attempt  by  the  carrier  to  limit  its  common-law  liability  by 
notice:  Western  Transp.  Co.  v.  Newhall,  24  111.  466;  76  Am. 
Dec.  760;  Michigan  Cent.  R.  R.  Co.  v.  Hale,  6  Mich.  244;  Newell 
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v.  Smith,  49  Vt.  255;  Ayres  v.  Western  R.  R.  Co.,  14  Blatchf. 
9;  Prentice  v.  Decker,  49  Barb.  21;  Limburger  v.  Westcott,  45 
Barb.  288;  Southern  Express  Co.  v.  Purc«M,  37  Ga.  103;  92 
Am.  Dec.  53;  Railroad  Co.  v.  Manufacturing  Co.,  16  Wall. 
318. 

In  the  latter  case  the  carrier  gave  a  receipt  for  goods  as 
follows: 

"  Received  from  V.  &  M.  Bostwick,  as  consignor,  the  articles 
marked,  numbered,  and  weighing  as  follows  [wool  described], 
to  be  transported  over  said  road  to  the  depot  in  Detroit,  and 
there  to  be  delivered  to  ...  .  agent  or  order,  upon  the  pay- 
ment of  the  charges  thereon,  and  subject  to  the  rules  and 
regulations  established  by  the  company,  a  part  of  which 
notice  is  given  on  the  back  hereof.  This  receipt  is  not  trans" 
ferable.  Hastings,  Freight  Agent." 

On  the  back  was  printed  the  following: 

"The  company  will  not  be  responsible  for  damages  occa- 
sioned by  delays,  storms,  accidents,  or  other  causes,  .... 
and  all  goods  and  merchandise  will  be  at  the  risk  of  the 
owner  thereof  while  in  the  company's  warehouses,  T3  except 
such  loss  or  injury  as  may  arise  from  the  negligence  of  the 
agents  of  the  company."  The  action  was  for  a  loss  of  the 
wool  by  fire  while  in  the  depot  at  Detroit.  Justice  Davis,  de- 
livering the  opinion  of  the  court,  passing  upon  the  effect  of 
the  receipt,  said:  "It  is  insisted,  however,  by  the  plaintiffs 
in  error,  if  they  are  not  relieved  from  liability  as  carriers  by 
the  provisions  of  their  charter,  that  the  receipt  taken  by  the 
consignor,  without  dissent,  at  the  time  the  wool  was  received, 
discharges  them.  The  position  is,  that  the  unsigned  notice 
printed  on  the  back  of  the  receipt  is  a  part  of  it,  and  that 
taken  together  they  amount  to  a  contract,  binding  on  the  de- 
fendant in  error."  After  referring  to  the  cases  holding  that  a 
carrier  can,  by  special  contract  assented  to  by  the  shipper, 
limit  his  liability,  he  holds  that  the  receipt  and  notice  did 
not  amount  to  such  a  contract,  and  6ays  the  weight  of  author- 
ity is  against  its  validity.  Justice  Breese,  rendering  the 
opinion  of  this  court  in  the  case  of  Western  Transp.  Co.  v. 
Newhall,  24  111.  466,  76  Am.  Dec.  760,  speaking  of  the  receipt 
there  relied  upon,  said:  "No  distinction  has  been  attempted 
to  be  made,  nor  can  be  made,  between  a  public  notice  in  the 
newspapers  or  by  handbills  or  otherwise,  and  the  notice  con- 
veyed by  this  receipt,  it  being  printed  on  the  back  of  it,  for 
wherever  it  may  be  found  it  is  but  notice." 
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Bills  of  lading  are  both  receipts  and  contracts  to  carry. 
"So  far  as  they  acknowledge  the  delivery  and  acceptance  of 
the  goods  they  are  mere  receipts;  as  to  the  rest  they  are  con- 
tracts": Hutchinson  on  Carriers,  122.  If  the  contention  of 
appellant  is  correct,  the  paper  of  May  4th  is  a  receipt  for  the 
goods,  with  a  contract  to  carry  upon  certain  conditions  printed 
on  the  back  of  it,  signed  by  no  one.  We  are  clearly  of  the 
opinion  that  such  a  receipt  should  not  be  given  the  legal  effect 
of  a  special  contract  limiting  a  public  carrier's  com mon-law 
liability.  No  good  reason  can  be  shown  why,  if  the  intention 
is  to  so  contract  with  the  shipper  in  good  faith,  the  conditions 
should  not  be  embodied  in  the  contract  and  properly  signed, 
74  as  was  done  in  the  bill  of  lading  dated  May  6th,  and  this 
we  understand  to  be  in  harmony  with  the  decisions  in  New 
York.  There  the  court  of  appeals  has,  as  before  stated,  held 
that  where  the  conditions  are  embodied  in  the  receipt  or  bill 
of  lading,  as  in  Belger  v.  Dinsmorey  51  N.  Y.  166,  10  Am.  Rep. 
575,  the  acceptance  of  the  paper  is  conclusive  evidence  of  the 
fact  that  the  shipper  knew  its  contents  and  assented  thereto; 
but  we  have  been  able  to  find  no  decision  of  that  court  giving 
such  a  construction  to  a  mere  receipt  calling  attention  to  con- 
ditions on  the  back  of  it.  On  the  contrary,  it  has  there  been 
uniformly  held  that  the  liability  cannot  be  restricted  or 
limited  by  notice,  whether  brought  home  to  the  shipper  or  not: 
Belger  v.  Din&more,  3-1  How.  Pr.  421,  and  cases  cited.  More- 
over, the  receipt  of  May  4th  bears  upon  its  face  a  refutation  of 
the  idea  that  the  shipper  assented  to  it  as  a  contract  of  ship- 
ment. It  states  that  a  bill  of  lading  is  to  be  given  thereafter. 
That  fact  also  shows  that  neither  party  intended  it  to  be  more 
than  a  receipt  for  the  goods.  The  evidence  as  to  the  custom  of 
parties  in  like  transactions  tends  to  support  this  view,  and  the 
appellate  court  has  so  found  the  fact. 

In  our  opinion  the  transaction,  as  evidenced  by  the  two 
papers,  shows  on  its  face  that  the  only  contract  of  shipment 
ever  made  between  the  parties,  in  writing,  was  the  bill  of  lad- 
ing issued  after  the  goods  had  been  shipped,  and  that  the  case 
is  clearly  within  the  rule  announced  in  Bostwick  v.  Baltimore 
etc.  R.  R.  Co.,  45  N.  Y.  712. 

The  judgment  will  be  affirmed. 

Bills  or  Lading — Nature  and  Conclusiveness  of. — The  acceptance 
of  a  bill  of  lading  by  the  shipper  with  knowledge  of  its  contents  makes  it  a 
binding  contract,  and  defines  the  rights  and  liabilities  of  the  parties  to  it. 
The  bill  of  lading  is  both  a  receipt  and  a  contract.     As  a  receipt  it  is  explain. 
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able  as  between  cbe  shipper  and  the  carrier;  but  parol  evidence  is  not  admis- 
sible to  vary  the  terms  of  that  portion  of  it  constituting  the  contract:  Van 
Ettenv.  Newton,  134  N.  Y.  143;  30  Am.  St.  Rep.  630,  and  extended  note. 

Carriers— Limiting  Common-law  Liability  by  Notice. — This  ques- 
tion is  thoroughly  discussed  in  the  extended  note  to  Kansas  City  etc.  ft.  R, 
Co.  t.  Radebaugk,  5  Am.  St.  Rep.  720. 


Heppron  V.   RlOB. 

[149  Illinois.  216.] 

Receivers — Payment  of  Interest  by — Credit  for. — A  receiver  who  pay* 
interest  on  debts  secured  by  deed  of  trust  on  the  assigned  property  is 
entitled  to  credit  therefor,  although  such  interest  is  paid  out  of  money 
borrowed  by  him  from  one  of  his  insolvent  assignees  and  afterwards 
repaid  to  the  latter  by  him. 

Receivers— Right  to  Borrow  Money. — Although  a  receiver  may  have  no 
right  to  borrow  money,  yet  if  he  uses  money  borrowed  by  him  to  dis- 
charge a  valid  lien  on  the  property  committed  to  his  charge,  and  acts  in 
good  faith  in  making  the  payment,  he  is  entitled  to  credit  therefor  as 
against  the  insolvent  debtors  who  have  received  the  benefit  of  the  pay- 
ment. 

Receivers  Have  no  Right  to  Loan  Funds  coming  to  their  hands  as 
receivers.  If  they  loan  such  money  and  lose  it  they  must  stand  the 
loss,  except  under  special  circumstances. 

Receivers— Liability  for  Loans  Made  by. — A  receiver  acting  as  the 
manager  of  a  hotel  business  must  necessarily  exercise  his  discretion  in 
many  cases.  If  he  acts  in  good  faith,  and  conducts  the  business  as  a 
prudent  person  would  his  own,  he  is  not  liable  for  the  loss  of  a  small 
loan  made  to  a  guest. 

Receivers — Proof  of  Account. — When  a  receiver's  account  consists  of 
numerous  items  of  payments  made  in  the  regular  course  of  business,  for 
some  of  which  he  has  no  receipts,  hut  all  of  which  are  fully  and  correctly 
entered  in  books  kept  by  him,  his  account  should  be  approved  by  the 
court. 

Receivers — Duty  to  File  Inventory — Liability  for  Delay. — It  is  the 
duty  of  a  receiver  to  make  out  and  file  with  the  court  a  list  of  the  prop- 
erty which  passes  into  his  hands,  so  that  creditors  and  all  persons  inter- 
ested may  know  what  property  belongs  to  the  parties  in  the  case.  A 
delay  in  tiling  such  inventory  is  no  ground  of  complaint,  unless  injury 
is  shown  to  have  been  caused  thereby. 

Receivers— Compensation  of. — In  the  absence  of  legislation  regulating  the 
compensation  of  a  receiver  the  court  appointing  him  has  the  right  to 
determine  the  amount  that  shall  be  paid,  and,  in  passing  upou  such 
compensation,  the  appellate  court  ordinarily  defers  to  the  judgment  of 
the  appointing  court. 

Receivers— Measure  of  Compensation. — The  compensation  received  by  a 
receiver  should  correspond  with  the  degree  of  business  capacity,  integ. 
rity,  and  responsibility  required  in  the  management  of  the  affaire 
intrusted  to  him.  A  reasonable  and  fair  compensation  should  be 
allowed,  according  to  the  circumstances  of  each 
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Osborne  Brothers  and  Burgett,  for  the  appellant. 
Curtis  H.  J?«my,  for  the  appellee. 

*18  Craig,  J.  This  is  an  appeal  from  a  judgment  of  the 
appellate  court,  affirming  a  judgment  of  the  superior  court  of 
Cook  county,  wherein  the  accounts  of  James  H.  Rice,  receiver, 
were  confirmed  and  approved. 

On  the  ninth  day  of  January,  1889,  James  J.  Gore  filed  a 
bill  in  the  superior  court  of  Cook  county,  against  Patrick  H. 
Heffron,  for  a  dissolution  of  a  partnership,  for  an  accounting 
and  injunction,  and  for  the  appointment  of  a  receiver  for  cer- 
tain leasehold  interests  in  lots  14, 15, 16,  and  17,  in  block  115, 
school  section  addition  to  Chicago  (being  a  strip  of  land  one 
hundred  feet  in  width,  and  extending  from  Clark  street  to 
Pacific  avenue),  and  the  two  buildings  on  said  lots  (the  Gore 
Fire-Proof  European  Hotel  building,  and  the  Open  Board  of 
Trade  building),  and  the  hotel  business  of  such  hotel.  On 
the  twenty-second  day  of  January,  1889,  the  court  appointed 
James  H.  Rice  receiver.  The  order  under  which  he  was 
appointed  was  as  follows:  "Upon  agreement  of  the  parties 
hereto,  it  is  ordered  that  James  H.  Rice  be  and  he  is  hereby 
appointed  receiver  of  the  joint  estate,  property,  real  and  per- 
sonal, things  in  action,  debts,  equitable  interests,  and  other 
effects  which  belong  to,  and  are  held  in  trust  for,  the  complain- 
ant, James  J.  Gore,  and  the  defendant,  Patrick  H.  Heffron, 
and  especially  the  hotel  business  conducted  on  the  property, 
known  as  Gore's  Hotel,  as  described  in  the  bill  herein,  and 
all  personal  property  therein  situated,  to  collect  all  rents  and 
to  control  and  manage  the  same,  and  to  continue  the  said 
hotel  business  until  the  further  S19  order  of  this  court,  upon 
said  receiver  filing  a  bond  as  such  receiver  in  the  penal  sum 
of  twenty-five  thousand  dollars  ($25,000),  with  surety  to  be 
approved  by  this  court,  conditioned  for  the  faithful  perform- 
ance of  his  duties  as  such  receiver."  Rice  acted  as  receiver 
under  the  appointment  until  July  16, 1889,  when  he  resigned, 
and  Nicholas  D.  Laughlin  was  appointed  in  his  place. 

In  his  account  Receiver  Rice  claimed,  and  was  allowed  by 
the  court,  credit  for  three  thousand  seven  hundred  and  forty- 
nine  dollars  and  fifty-eight  cents,  which  is  claimed  to  be  erro- 
neous. Gore  and  Heffron  were  indebted  to  various  creditors 
in  different  sums,  for  which  they  had  given  their  notes,  and 
executed  a  trust  deed  to  Lyman  J.  Gage  on  the  hotel  prop- 
erty to  secure  their  payment.     The  interest  on  these  notes 
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became  due  semi-annually,  and  the  above  sum  was  interest 
paid  by  the  receiver  on  notes  secured  by  the  trust  deed.  It 
appears,  from  the  evidence,  that  Gore  advanced  Rice  a  part 
of  the  three  thousand  seven  hundred  and  forty-nine  dollars 
and  fifty-eight  cents,  and  Rice  subsequently  repaid  the 
amount  advanced.  We  attach  no  importance  to  this  fact. 
The  payment  stands  on  the  same  footing  as  if  the  entire 
amount  had,  in  the  first  instance,  been  paid  by  the  receiver 
from  funds  held  by  him  as  receiver.  The  interest  was  due 
from  Gore  and  Heffron.  The  property  in  the  hands  of  the 
receiver  was  pledged  for  its  payment,  and  they  jointly  re- 
ceived the  benefit  resulting  from  the  payment,  and  we  per- 
ceive no  just  ground  upon  which  either  could  complain. 

It  is  said  the  receiver  had  no  right  to  borrow  any  part  of 
the  money  from  Gore  or  any  other  person.  That  may  be 
true;  but,  at  the  same  time,  when  the  receiver  used  the 
money  to  discharge  a  valid  lien  on  the  property  committed 
to  his  charge  and  custody,  and  acted  in  good  faith  in  making 
the  payment,  after  Gore  and  Heffron  have  received  the  bene- 
fit from  the  payment,  we  think  the  court  properly  allowed 
the  receiver  credit  for  the  sum  paid  out. 

It  is  also  claimed  that  it  was  error  to  allow  Rice  a  credit 
in  his  account  of  twenty-five  dollars  on  account  of  the  Mitch- 
ell draft.  It  **°  appears  that  Mitchell  was  a  guest  at  the 
hotel  kept  by  the  receiver,  and  twenty-five  dollars  was  ad- 
vanced to  Mitchell  on  his  draft,  which  was  subsequently 
returned  dishonored.  The  master  in  chancery,  in  his  report, 
disposed  of  the  item  by  holding:  "It  is  not  an  unusual  thing 
for  hotel  managers  to  make  small  advances  of  this  character. 
I  think  the  loan  in  this  instance  may  be  properly  considered 
one  of  the  risks  of  the  business,  and  charged  to  the  profit  and 
loss  account  of  the  hotel."  It  is  true  that  the  receiver  had 
no  right  to  loan  the  funds  whioh  came  into  his  hands  as  re- 
ceiver, and  if  he  made  a  loan  and  lost  the  money  he  ought 
to  be  required  to  stand  the  loss.  But,  in  the  management  of 
the  business  of  the  hotel,  the  receiver,  of  necessity,  was  re- 
quired in  many  cases  to  exercise  his  discretion,  and  if  he 
acted  in  good  faith,  and  conducted  the  business  as  a  prudent 
person  would  manage  his  own  business,  he  ought  not  to  be 
held  responsible  for  a  small  loss  like  the  one  involved:  Beach 
on  Receivers,  sec.  256. 

It  is  next  claimed  that  the  court  erred  in  allowing  the  re- 
ceiver credit  for  seventy-three  items,  amounting  to  nine  thou- 
am.  St.  Kir.,  Vol.  XI. I.     18 
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sand  one  hundred  and  thirty-five  dollars  and  seventy-four 
cents,  set  forth  in  objections  filed  to  the  receiver's  account. 
When  Rice  was  appointed  receiver  he  found  the  business 
divided  into  departments,  consisting  of  the  hotel  business, 
the  Open  Board  of  Trade  building,  consisting  of  seventy-four 
offices,  the  bar,  and  the  restaurant  in  the  basement.  Walter 
W.  Eaton  had  charge  of  the  Open  Board  of  Trade  building 
when  Rice  was  appointed  receiver,  and  he  was  continued  in 
charge  while  Rice  remained  receiver.  He  had  charge  of 
renting  the  offices,  collecting  the  rents,  hiring  help,  and  pay- 
ing the  expense  of  help,  and  other  small  items  in  connection 
with  the  building.  Rice  also  continued  Nicholas  D.  Laugh- 
lin  as  manager.  He  testified  in  regard  to  his  duties,  as  fol- 
lows: 

"Q.  What  were  your  duties  during  Rice's  receivership? 
A.  Manager  of  the  hotel  business,  of  the  office,  and  rooms. 
I  did  not  have  charge  of  the  bar,  the  restaurant,  or  the  Open 
Board  of  Trade  building.  I  collected  the  rent  for  the  stores 
in  *ai  the  hotel  building.  I  kept  the  general  cash-book 
and  ledger,  which  were  in  my  private  office.  I  received 
the  moneys  from  the  rent  of  rooms,  which  were  turned 
over  to  me  by  the  hotel  clerks,  the  moneys  from  the  res- 
taurant, which  were  turned  over  to  me  by  the  cashier  of  the 
restaurant,  and  the  moneys  from  the  bar,  which  were  turned 
over  to  me  by  the  barkeepers.  Such  clerks  and  such  cash- 
ier put  their  receipts  in  the  hotel  safe  at  night,  and  I  took 
them  out  in  the  morning.  I  got  the  receipts  from  the  bar 
daily.  In  such  cash-book  account  was  kept  of  the  moneys 
received  and  paid  out.  I  kept  a  book  for  copies  of  monthly 
statements  made  up  from  my  cash-book.  In  my  cash-book 
I  kept  account  of  the  moneys  turned  in  to  me  from  the  hotel 
office,  and  from  the  restaurant  and  bar,  and  in  such  cash-book 
the  disbursements  were  also  entered.  Nearly  all  the  moneys 
paid  out  were  paid  out  by  me.  I  bought  the  linens  and  sup- 
plies for  the  hotel  proper.  I  paid  the  help  for  the  hotel,  the 
restaurant,  and  the  engineers  and  their  men.  The  payments 
mentioned  in  the  pay-roll  slips  were  made  by  me.  There 
were  monthly  pay-rolls  and  weekly  pay-rolls.  The  hotel  help 
were  paid  monthly.  The  help  in  the  restaurant  and  bar,  and 
all  the  engineers  except  one,  were  paid  weekly.  All  employees 
of  Rice,  as  receiver,  were  paid  out  of  moneys  that  came  into- 
his  hands  as  receiver.  None  were  paid  out  of  his  private* 
funds." 
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This  witness  further  testified :  "I  assisted  Eaton  in  making 
up  Rice's  account  [Exhibit  1]  of  the  moneys  received  and 
paid  out  by  Rice  during  his  receivership.  The  data  from 
which  this  account  was  made  were  obtained  from  my  cash- 
book.  The  only  assistance  that  I  gave  Eaton  in  making  up 
the  account  of  the  receipts  and  disbursements  of  Rice  during 
his  receivership  was  in  showing  him  any  thing  he  wanted  to 
find  out,  and  answering  his  questions.  I  have  not  examined 
Rice's  Exhibit  2  [the  detailed  statement  of  petty  items],  or 
compared  it  with  my  cash-book.  I  have  taken  Eaton's  word 
that  the  items  of  Exhibit  2  were  correctly  copied  from  the 
cash-book."  **9  Later  the  witness  testified:  "I  have  now 
[April  6,  1892]  compared  Exhibit  2  with  my  cash-hook,  and 
find  it  correct."  He  also  testified:  "I  know  the  cash-book  is 
correct." 

Eaton  testified:  "The  statement  [Exhibit  1]  filed  March 
15,  1892,  purporting  to  show  the  moneys  received  and  paid 
out  by  Rice,  as  receiver,  from  January  23  to  July  17,  1889,  is 
in  my  handwriting.  I  began  it  in  January,  1892,  and  finished 
it  about  March  1st.  The  data  contained  in  that  statement  I 
obtained  from  the  cash-book  kept  at  the  hotel  during  that 
period.  In  making  that  statement  I  did  not  have  access  to 
the  books  of  the  Open  Board  of  Trade  building.  I  kept  the 
Open  Board  report,  and  we  kept  that  compared  every  week  or 
two  with  the  hotel  part  of  the  Open  Board  record.  They  are 
the  same.  That  statement  shows  the  total  receipts  from,  and 
disbursements  for,  Gore's  Hotel  and  the  Open  Board  of  Trade 
building  from  January  23  to  July  17,  1889.  It  is  an  exact 
copy  of  the  amounts  as  they  appear  on  the  cash-book  from 
day  to  day.  Sixty-six  thousand  three  hundred  and  three 
dollars  and  eighty-three  cents  was  the  amount  received  by 
Rice,  as  receiver,  and  the  same  amount  was  paid  out  by  him, 
if  we  include  the  amount  turned  over  to  receiver  Laughlin. 
That  statement  was  compared  with  the  vouchers." 

The  witness  Laughlin  also  testified:  "  Most' of  the  vouchers 
filed  here  by  Rice  were  collected  by  me.  While  I  was  man- 
ager for  Rice  a  great  many  small  sums  were  paid  out  without 
any  vouchers  being  taken,  but  vouchers  were  taken  for  the 
larger  amounts.  Vouchers  were  not  taken  for  moneys  paid 
to  help.  I  don't  know  whether  it  is  customary  to  take  vouch- 
ers for  moneys  paid  to  help.  The  small  sums  that  I  have 
mentioned  are  covered  by  the  detailed  statement  [Exhibit  2] 
now  shown  me." 
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From  the  evidence  it  is  apparent  that  from  the  time  Rice 
entered  upon  the  discharge  of  his  duties  as  receiver  until  he 
resigned  a  regular  cash-book  was  kept,  in  which  all  money 
received  and  paid  out  was  entered.  The  entries  in  the  cash- 
book  were  proven  to  be  a  correct  account  of  what  was  re- 
ceived MS  and  what  was  paid  out,  and  Rice's  account  as 
receiver  was  made  up  from  this  book.  Some  small  items,  as 
appears,  were  paid  out  for  the  bar  and  restaurant,  and  per- 
haps for  some  other  matters  needed  in  the  hotel,  for  which  no 
receipts  were  taken.  But  these  payments  were  made  in  the 
regular  course  of  business.  The  amounts  were  at  the  time 
entered  in  the  cash-book  as  paid,  and  the  entries  in  this  book 
proven  to  be  correct.  Under  this  evidence  we  regard  the 
order  of  the  court  approving  the  account  of  the  receiver  cor- 
rect. 

Complaint  is  also  made  that  the  receiver  failed  to  make 
out  an  inventory  of  the  property  when  he  entered  upon  the 
discharge  of  his  duties  as  receiver.  We  think  it  is  the  duty 
of  a  receiver  to  make  out  and  file  with  the  court,  when  he  is 
appointed,  a  list  of  the  property  which  passes  into  his  hands, 
so  that  creditors  and  all  persons  interested  may  know  what 
property  belongs  to  the  parties  in  the  case  wherein  the  re- 
ceiver has  been  appointed.  It  is  true  that  Rice  did  not  im- 
mediately make  out  an  inventory  of  the  property  which  passed 
into  his  possession,  but  subsequently  an  inventory  was  made 
out,  which  will  be  found  in  the  record  as  Exhibit  26,  which 
both  Laughlin  and  Eaton,  who  were  in  the  possession  of  the 
property  at  the  time  Rice  was  appointed,  testify  contains  a 
correct  description  of  the  property.  In  this  connection  it  will 
be  observed  that  when  Rice  resigned  he  turned  over  all  the 
property  to  his  successor,  as  will  appear  from  the  receipt  of 
his  successor,  as  follows: 

"  Received  of  James  H.  Rice,  late  receiver,  $2,650.25,  being 
cash  on  hand,  all  books  of  account  and  vouchers  in  my  posses- 
sion, and  all  personal  property  of  every  description,  including 
furniture,  fixtures,  supplies,  etc.,  in  Gore's  Hotel,  together  with 
the  possession  of  said  hotel  and  the  Open  Board  of  Trade 
building,  and  all  leases  and  documents  pertaining  to  the 
leaseholds.  Nicholas  D.  Laughlin,  Receiver. 

"Dated  July  19,  1889." 

"4  There  is  no  pretense  that  Rice  converted  any  of  the 
property  to  his  own  use,  or  failed  to  account  for  any  thing 
that  passed  into  his  hands,  nor  is  there  any  claim  that  any 
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injury  has  resulted  from  the  fact  that  an  inventory  was  not 
at  once  made  out  and  filed.  Under  such  circumstances  there 
is  no  substantial  ground  for  the  complaint  made  as  to  this 
branch  of  the  case. 

It  is  also  claimed  that  the  court  erred  in  allowing  the  re- 
ceiver two  thousand  six  hundred   dollars   for  his  services. 

The  record  contains  evidence  that  the  services  were  worth 
one  thousand  dollars  per  month,  which  is  almost  double  the 
amount  allowed.  In  the  absence  of  legislation  regulating  the 
compensation  of  a  receiver,  the  court  in  which  he  is  appointed 
has  the  right  to  determine  the  amount  that  should  be  paid, 
"and  in  passing  upon  the  compensation  of  a  receiver  an 
appellate  court  will  ordinarily  defer  much  to  the  judgment  of 
the  court  below  by  which  the  receiver  was  appointed,  that 
court  having  had  supervision  of  his  conduct":  High  on  Re- 
ceivers, sec.  781.  The  author,  in  section  783,  also  lays  down 
the  doctrine,  that,  as  a  general  rule,  the  compensation  should 
correspond  with  the  degree  of  business  capacity,  integrity,  and 
responsibility  required  in  the  management  of  the  affairs 
intrusted  to  him,  and  that  a  reasonable  and  fair  compensa- 
tion should  be  allowed,  according  to  the  circumstances  of 
each  particular  case.  Under  the  rule  indicated  we  do  not 
think  the  court,  in  view  of  all  the  facts  and  circumstances 
connected  with  the  transaction,  allowed  more  than  what  may 
regarded  a  reasonable  compensation. 

The  judgment  of  the  appellate  court  will  be  affirmed,  not, 
however,  on  the  grounds  upon  which  that  court  based  its 
judgment.  

Receivers  Have  no  Power  to  Loan  Monet  coming  into  their  hands 
aa  receivers:  Ryan  r.  Morrill,  83  Ky.  362;  Slate  v.  Oooch,  97  N.  C.  186;  2 
Am.  St.  Rep.  284. 

Receivers — Compensation. — In  arriving  at  the  compensation  to  be  paid 
a  receiver,  the  responsibilities  assumed,  and  the  care,  skill,  and  labor  ex- 
pended, should  be  taken  into  consideration  and  the  remuneration  fixed  upon 
the  prices  usually  paid  for  similar  services  in  view  of  the  facts  of  each  case: 
Tompton  v.  Huron  Lumber  Co.,  5  Wash.  f>'27. 
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Chicago,  Burlington,  and  Quinct  Kailroad  Com- 
pany v.  Jones. 

[149  ILLINOIS,  361.] 

Railroads— Statutes  not  Void  for  Uncertainty. — A  statute  declaring 
that  if  any  railroad  corporation  shall  charge,  collect,  demand,  or  receive 
more  than  a  fair  and  reasonable  rate  of  toll  or  compensation  for  the 
transportation  of  passengers  or  freight  it  shall  be  deemed  guilty  of 
extortion,  is  not  void  for  uncertainty  in  not  declaring  what  is  a  fair  and 
reasonable  rate.    The  courts  have  power  to  determine  what  is  reasonable. 

Common  Carriers  are  Obliged  by  the  common  law  to  receive  and  carry 
all  goods  offered  for  transportation  upon  receiving  a  reasonable  hire;  and 
the  courts  are  competent  to  ascertain  and  determine  what  hire  is  rea- 
sonable. 

Railroads— Legislative  Power  to  Fix  Freight  and  Fare  Charges. — 
The  legislature  has  power  to  declare  what  are  reasonable  rates  of  com- 
pensation for  the  carriage  of  freights  and  passengers  by  railroads,  but, 
in  the  absence  of  statutory  regulation,  the  courts  must  decide  what  are 
reasonable  rates. 

Railroads— Regulation  of  Freights  and  Fares — Powers  of  Legisla- 
ture and  Commissions. — The  legislature  has  power  to  directly  fix  the 
rates  of  charges  to  be  made  by  railroads  for  the  carriage  of  freights  and 
passengers.  It  also  has  the  right  to  declare  what  is  reasonable.  When  it 
does  so,  its  declaration  is  conclusive  as  to  the  reasonableness  of  the  rates; 
and  a  charge  beyond  the  maximum  fixed  by  it  must  be  regarded  as 
unreasonable;  but,  when  the  legislature  creates  a  commission  to  regu- 
late the  rates  of  charges,  such  commission  has  no  power  to  make  a 
schedule  of  rates  which  shall  be  final  and  conclusive  evidence  as  to  the 
reasonableness  of  the  charges,  because  judicial  inquiry  is  thus  cut  off. 

Railroads — Regulation  of  Freights  and  Fares— Power  of  Commis- 
sion.— A  statute  omitting  to  fix  maximum  rates  of  charges  for  the  car- 
riage of  freights  and  passengers  by  railroads,  but  creating  a  commission 
with  authority  to  make  schedules,  which  shall  be  prima  facie  evidence 
of  the  reasonableness  of  rates  to  be  charged,  is  valid. 

Railroads— Regdlation  of  Freights  and  Fares. — The  power  to  regulate 
and  control  the  charges  of  railroad  companies,  or  other  agencies  engaged 
in  public  employments,  is  legislative  and  not  judicial.  Independently  of 
constitutional  provisions,  the  legislature  has  power  to  regulate  freight 
and  passenger  charges  of  railroad  companies,  and  the  charges  for  serv- 
ices of  other  employments  public  in  character,  subject  only  to  such 
restraints  as  are  imposed  by  charter,  contracts,  and  by  the  authority  of 
Congress  to  regulate  foreign  and  interstate  commerce. 

Railroads— Regulation  of  Freights  and  Fares  by  Commissioners.— 
A  statute  not  attempting  to  fix  freights  and  fares  to  be  charged  by  rail- 
road companies,  but  merely  authorizing  a  board  of  commissioners  to 
make  a  schedule  of  rates  which  shall  be  prima  facie  evidence  of  the  rea- 
sonableness thereof,  is  not  a  delegation  to  the  board  of  the  legislative 
power  to  establish  such  rates,  and  is  not  invalid.  It  leaves  the  reason- 
ableness  of  the  rates  fixed  by  the  commissioners  open  to  inquiry  by  the 
courts. 

Railroads — Constitutional  Law— Regulation  of  Freights  and  Fares 
BY  Commissioners.— A  Btatute  making  a  schedule  of  rates  of  freights 
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and  fares  to  be  charged  by  railroad  companies,  as  fixed  by  a  board  of 
commissioners,  prima  facie  evidence  that  they  are  reasonable,  is  not 
unconstitutional  and  void  as  depriving  the  carrier  of  property  without 
due  process  of  law,  nor  as  infringing  upon  the  right  of  trial  by  jury. 
The  courts  have  the  right  to  determine  the  reasonableness  of  the  rates 
thus  fixed,  and  the  statute  merely  prescribes  a  rule  of  evidence. 

Constitutional  Law— Statutes  Void  in  Part. — Although  part  of  a  stat- 
ute is  unconstitutional,  the  remainder  is  not  to  be  declared  unconstitu- 
tional also  if  the  two  parts  are  distinct  and  separable,  so  that  the  latter 
may  stand,  though  the  former  is  of  no  effect.  If,  when  the  unconstitu- 
tional portion  is  stricken  out,  that  which  remains  is  complete  in  itself, 
and  capable  of  being  executed  in  accordance  with  the  apparent  legisla- 
tive intent,  wholly  independent  of  the  part  rejected,  it  must  be  bus- 
m— d. 

Constitutional  Law — Statutes  Void  in  Part. — If  a  statute  attempts  to 
accomplish  two  or  more  objects,  and  is  void  as  to  one,  it  may  still  be  in 
every  respect  complete  aud  valid  as  to  the  other.  It  may  be  entirely 
valid  as  to  some  classes  of  cases,  and  clearly  void  as  to  others. 

Constitutional  Law — Statutes  Void  in  Part.— When  part  of  a  statute 
relates  to  the  prevention  of  unjust  discrimination  between  persons  and 
places  in  rates  charged  by  railroad  companies  for  transportation,  and 
another  part  relates  to  the  prevention  of  charges  in  excess  of  reasonable 
rates  on  transportation  wholly  within  the  state,  it  may  be  valid  as  to 
the  latter  part,  though  void  as  to  the  former. 

Railroads — Right  to  Regulate  Freights  and  Fares. — A  statute  grant- 
ing power  to  a  railroad  commission  to  make  a  schedule  of  reasonable 
maximum  rates  of  charges  for  the  transportation  of  freight  and  passen- 
gers does  not  impair  the  obligations  of  contracts  contained  in  railroad 
charters  providing  that  the  companies  may  fix  such  rates  in  so  far  as 
they  are  not  in  conflict  with  the  general  law  of  the  state.  When  such 
schedule  is  established  by  the  commission,  the  rates  fixed  by  the  rail- 
road companies  must  conform  to  its  requirements. 

Railroads— Evidence  of  Schedule  of  Freights  and  Fares.— When  a 
certificate  attached  to  a  copy  of  a  schedule  of  freights  and  fares  prepared 
by  railroad  commissioners,  shows  that  the  schedule  was  published  for 
the  time  required  by  law,  such  certificate  and  copy  of  the  schedule  are 
admissible  as  prima  facie  evidence  of  the  schedule  prepared  and  adopted 
by  the  commissioners. 

Constitutional  Law— Rules  of  Evidence  Subject  to  Legislative  Con- 
TROL. — No  person  or  corporation  has  a  vested  right  in  the  rules  of  evi- 
dence.  They  pertain  to  the  remedies  provided  by  the  state  for  its 
citizens,  and  do  not  constitute  a  part  of  any  contract.  They  are  subject 
to  control  and  modification  by  the  legislature,  whether  affecting  proof 
of  existing  rights  or  rights  subsequently  acquired,  and  changes  in  them 
may  be  made  applicable  to  existing  causes  of  action. 

Statute  of  Limitations — Pleading. — When  an  amendment  to  a  declaration 
sets  up  no  new  matter  or  claim,  but  merely  restates  in  a  different  form 
the  cause  of  action  set  out  in  the  original  declaration,  it  relates  back  to 
the  commencement  of  the  suit,  and  the  statute  of  limitations  is  arrested 
at  that  point.  When  the  amendment  introduces  a  new  or  different 
cause  of  action  it  is  treated  as  a  new  suit  begun  at  the  time  when  such 
amendment  is  filed. 
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Statute  or  Limitations— Amended  Pleading. — When  an  original  declara- 
tion against  a  railroad  company  sought  to  recover  treble  damages  al- 
lowed by  statute  for  a  violation  of  its  provisions,  and  an  amended 
declaration  to  recover  damages  against  the  same  company  in  the  same 
suit  for  a  violation  of  its  common-law  liability  in  charging  unreasonable 
rates  is  filed  after  the  lapse  of  more  than  the  period  of  the  statute  of 
limitations  from  the  time  of  filing  the  original  declaration,  a  new  cause 
of  action  is  set  up,  and  the  statute  of  limitations  applies  to  the  amend- 
ment. 

Statute  of  Limitations — Amended  Pleadings.— Although  an  amendment 
to  a  declaration  may  properly  be  allowed,  it  does  not  necessarily  follow 
that,  when  allowed,  it  relates  back  to  the  date  of  bringing  the  suit,  for 
the  purpose  of  determining  questions  of  limitation.  An  amendment 
introducing  a  new  cause  of  action  barred  by  limitation  is  ineffectual  to 
avoid  the  statutory  bar. 

Statute  of  Limitations — Amended  Pleadings. — When  the  original  dec- 
laration in  an  action  against  a  carrier  sets  up  overcharges  on  certain 
shipments  of  freight,  and  the  amended  declaration  sets  up  such  over- 
charges on  other  and  different  shipments,  the  causes  of  action  are  not 
the  same,  and  the  statute  of  limitations  applies  to  the  amendment. 

Herrick  and  Allen,  for  the  appellant. 

J.  B.  Cessne  and  Willoughby  and  Barnes,  for  the  appellee. 

171  Magruder,  J.  The  questions  presented  by  this  record 
concern  the  validity  of  the  system  under  which  for  twenty 
years  or  more  the  rates  of  railroad  charges  for  the  transpor- 
tation of  passengers  and  freight  have  been  controlled  and 
regulated  by  this  state  through  the  medium  of  a  board  of 
railroad  and  warehouse  commissioners. 

The  principal  points,  raised  by  the  demurrers  to  the  pleas, 
by  the  objections  to  the  introduction  of  evidence,  and  by  the 
refusal  of  instructions,  relate  to  the  constitutionality  of  the 
act  of  the  legislature  of  this  state,  approved  May  2,  1873, 
in  force  July  1,  1873,  entitled  "An  act  to  prevent  extortion 
and  unjust  discrimination  in  the  rates  charged  for  the  trans- 
portation of  passengers  and  freights  on  railroads  in  this  state, 
and  to  punish  the  same,  and  prescribe  a  mode  of  procedure 
and  rules  of  evidence  in  relation  thereto,  and  to  repeal  37a 
an  act  entitled  'An  act  to  prevent  unjust  discriminations  and 
extortions  in  the  rates  to  be  charged  by  the  different  railroads 
in  this  state  for  the  transportation  of  freights  on  said  roads,' 
approved  April  7,  a.  d.  1871 ":  2  Starr  and  Curtis'  Ann.  Stats. 
1961;  Rev.  Stats.  1885,  ch.  114,  sees.  124-133,  p.  951. 

Section  1  provides:  "  If  any  railroad  corporation,  etc.,  shall 
charge,  collect,  demand,  or  receive  more  than  a  fair  and  rea- 
sonable rate  of  toll  or  compensation  for  the  transportation 


April,  1894.]     Chicago  etc.  R.  R.  Co.  v.  Jones.  281 

of  passengers  or  freight, ....  the  same  shall  be  deemed 
guilty  of  extortion,  and  upon  conviction  thereof  shall  be  dealt 
with  as  hereinafter  provided." 

Section  6  provides:  "  If  any  railroad  corporation  shall,  in 
violation  of  any  of  the  provisions  of  this  act,  ask,  demand, 
charge,  or  receive  of  any  person  or  corporation  any  extortion- 
ate charge  or  charges  for  the  transportation  of  any  pas- 
sengers, goods,  merchandise,  or  property,  etc.,  the  person  or 
corporation  so  offended  against  may,  for  each  offense,  recover 
from  such  railroad  corporation,  in  any  form  of  action,  three 
times  the  amount  of  the  damages  sustained  by  the  party 
aggrieved,  together  with  costs  of  suit  and  a  reasonable  attor- 
ney's fee,  to  be  fixed  by  the  court,"  etc. 

Section  8  is  as  follows:  "The  railroad  and  warehouse  com- 
missioners are  hereby  directed  to  make,  for  each  of  the  rail- 
road corporations  doing  business  in  this  state,  as  soon  as 
practicable,  a  schedule  of  reasonable  maximum  rates  of  the 
charges  for  the  transportation  of  passengers  and  freights  and 
cars  on  each  of  said  railroads,  and  such  schedule  shall,  in  all 
suits  brought  against  such  railroad  corporations  wherein  is 
in  any  way  involved  the  charges  of  any  such  railroad  corpo- 
ration for  the  transportation  of  any  passengers  or  freight  or 
cars,  or  unjust  discrimination  in  relation  thereto,  be  deemed 
and  taken,  in  all  courts  of  this  state,  as  prima  facie  evidence 
that  the  rates  therein  fixed  are  reasonable  maximum  rates  of 
charges  for  the  transportation  of  passengers  and  freight  and 
cars  upon  the  railroads  for  which  said  schedules  may  have 
*T*  been  respectively  prepared.  Said  commissioners  shall 
from  time  to  time,  and  as  often  as  circumstances  may  require, 
change  and  revise  such  schedule.  When  any  schedule  shall 
have  been  made  or  revised  as  aforesaid  it  shall  be  the  duty 
of  said  commissioners  tocause  publication  thereof  to  be  made 
for  three  successive  weeks  in  some  public  newspaper  pub- 
lished in  the  city  of  Springfield,  in  this  state.  All  such 
schedules  heretofore  or  hereafter  made,  purporting  to  be 
printed  or  published  as  aforesaid,  shall  be  received  and  held 
in  all  such  suits  as  prima  facie  evidence  of  the  schedules  of 
said  commissioners,  without  further  proof  than  the  production 
of  the  schedules  desired  to  be  used  as  evidence,  with  a  cer- 
tificate of  the  railroad  and  warehouse  commissioners  that  the 
same  is  a  true  copy  of  a  schedule  prepared  by  them  for  the 
railroad  company  or  corporation  therein  named,  and  that 
the  same  has  been  published  as  required  by  law,  stating  the 
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name  of  the  paper  in  which  the  same  was  published,  together 
with  the  date  of  such  publication." 

1.  The  first  ground  upon  which  counsel  for  appellant  at- 
tack the  act  is  that  it  is  void  for  uncertainty  in  not  defining 
the  offenses  for  which  the  penalties  provided  for  are  imposed. 
The  basis  of  this  attack  is  found  in  the  words:  "If  any  rail- 
road corporation,  etc.,  shall  charge,  etc.,  more  than  a  fair  and 
reasonable  rate,"  etc.  It  is  said  that  it  is  uncertain  what  a 
fair  and  reasonable  rate  is,  as  the  determination  of  that  ques- 
tion will  depend  upon  a  variety  of  considerations,  such,  for 
instance,  as  the  character  of  the  freight,  the  necessity  of  dis- 
patch, the  cost  of  cleaning  and  unloading  cars,  the  risk  of 
liability  as  affected  by  the  value  of  the  articles  carried,  the 
volume  of  business,  the  amount  of  car  room  required,  the  dif- 
ficulty of  the  service,  the  special  attention  demanded,  etc.; 
that  the  offense  of  charging  more  than  a  fair  and  reasonable 
rate  can  only  be  defined  when  the  jury,  in  each  particular 
case,  shall  decide  from  the  evidence  before  them  what  is' a 
fair  and  reasonable  rate;  that  the  statute,  being  penal  in  its 
874  character,  should  describe  the  offense  in  terms  which  are 
free  from  ambiguity,  and  that  the  enforcement  of  a  statute 
whose  meaning  is  thus  doubtful  violates  that  provision  in 
the  federal  and  state  constitutions,  which  declares  that  no 
person  shall  be  deprived  "  of  life,  liberty,  or  property  without 
due  process  of  law." 

The  difficulties  which  stand  in  the  way  of  determining 
what  are  reasonable  rates  also  stand  in  the  way  of  embody- 
ing in  a  legal  enactment  such  an  exact  definition  as  is  in- 
sisted upon.  If  the  legislature,  in  the  act  passed  by  it,  fixes 
particular  rates  or  charges,  strict  compliance  therewith  may 
work  hardship,  in  view  of  the  impossibility  of  always  provid- 
ing in  advance  for  the  effect  of  varying  circumstances  and 
conditions.  The  first  section  of  the  statute  is  merely  declar- 
atory of  a  well-known  principle  of  the  common  law.  At 
common  law  the  common  carrier  was  obliged  to  receive  and 
carry  all  goods  offered  for  transportation  upon  receiving  a  rea- 
sonable hire:  Messenger  v.  Pennsylvania  R.  R.  Co.,  36  N.  J.  L. 
407;  13  Am.  Rep.  457;  New  England  Exp.  Co.  v.  Maine  Cent. 
R.  R.  Co.,  57  Me.  188;  2  Am.  Rep.  31;  and  the  court  was 
to  judge  of  the  reasonableness  of  the  freight  charges:  Gard 
v.  Callard,  6  Maule  &  S.  70;  Lowden  v.  Hierons,  2  Moore, 
102;  Baxendale  v.  Great  Western  Ry.  Co.,  5  Com.  B.,  N.  S.,  330. 
As  common  carriers  must  carry  all  freight  offered  to  them, 
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and  can  only  make  a  reasonable  charge  for  bo  doing,  it  fol- 
lows that  the  statute  is  only  an  expression  of  what  was  the 
law  without  the  statute.  Undoubtedly  the  legislature  has 
the  power  to  declare  what  is  a  reasonable  compensation,  or 
to  fix  the  reasonable  maximum  rates  of  charges:  Dow  v. 
Beidelman,  125  U.  S.  680.  But,  in  the  absence  of  statutory 
regulation  upon  the  subject,  the  courts  must  decide  what  is 
reasonable:  Dow  v.  Beidelman,  125  U.  S.  680;  Munn  v.  Illi- 
nois, 94  U.  S.  113;  Chicago  etc.  R.  R.  Co.  v.  Iowa,  94  U.  S.  155; 
Budd  v.  New  York,  143  U.  S.  517.  This  being  so,  we  are 
unable  to  see  how  the  statute  here  deprives  the  appellant  of 
its  property  without  due  process  of  law.  If  the  legislature 
has  failed  to  fix  a  reasonable  375  rate,  then  the  courts  must 
decide  for  the  railroad  companies,  when  controversies  arise, 
what  is  a  reasonable  rate:  Chicago  etc.  R.  R.  Co.  v.  Iowa,  94 
U.  S.  155. 

But  we  held  in  Chicago  etc.  R.  R.  Co.  v.  People,  77  111.  443, 
that  the  first  section  of  this  statute  should  be  construed  in 
connection  with  the  eighth;  and  that  the  latter  section,  by 
providing  for  the  making  by  the  railroad  and  warehouse  com- 
missioners of  a  schedule  of  reasonable  maximum  rates  for 
each  of  the  railroad  corporations  in  the  state,  furnished  a 
uniform  rule  for  the  guidance  of  the  railroad  companies.  In 
that  case  we  said:  "When  that  is  done  there  will  be  a  stand- 
ard of  what  is  fair  and  reasonable,  and  the  statute  can  be 

conformed  to  and  obeyed It  is  true  that  the  taking  of 

higher  rates  than  those  fixed  by  the  commissioners'  schedule 
of  rates  is  not  the  exact  form  of  the  statutory  offense,  and  the 
taking  of  such  higher  rates  might  not  subject  to  the  penalties 
of  the  statute,  upon  the  making  of  proof  that  they  were  fair 
and  reasonable.  Still,  as  we  view  it,  to  constitute  the  offense 
really  designed  and  intended  by  the  statute,  regarding  it  in 
its  whole  scope  and  purpose,  the  rates  taken  must  have  been 
in  excess  of  the  schedule  rates."  This  construction  of  the 
two  sections,  as  related  to  each  other,  is  not  forbidden  by  the 
character  of  the  act  as  a  penal  statute.  Although  penal  laws 
are  to  be  construed  strictly,  yet "  the  object  in  construing  penal 
as  well  as  other  statutes,  is  to  ascertain  the  legislative  in- 
tent ":  United  States  v.  Hartwell,  6  Wall.  395.  The  statutory 
counts  of  the  declaration  in  the  case  at  bar  contain  an  aver- 
ment that  a  schedule  of  rates  had  been  established  by  the 
board  of  commissioners,  and  that  the  defendant  had  received 
compensation  in  excess  of  those  rates.     It  thus  avoids  the 
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defect,  for  which  the  declaration  in  Chicago  etc.  R.  R.  Co.  v. 
People,  11  111.  443,  was  condemned. 

Upon  this  branch  of  the  case  counsel  for  appellant  rely  upon 
the  case  of  Louisville  etc.  Ry.  Co.  v.  Railroad  Comn.  of  Tenn.t 
19  Fed.  Rep.  679,  decided  by  the  circuit  court  of  the  sr* 
United  States  sitting  in  Tennessee.  But  a  comparison  of  the 
statute  of  Tennessee,  which  was  under  consideration  in  that 
case,  with  the  Illinois  statute,  under  which  the  present  suit  is 
brought,  will  show  that  they  differ  from  each  other  in  many 
respects.  In  Stone  v.  Farmers'  Loan  and  Trust  Co.,  116  U.  S. 
307,  the  supreme  court  of  the  United  States  passed  upon  the 
validity  of  the  statute  of  Mississippi,  passed  in  1884,  and 
entitled  "An  act  to  provide  for  the  regulation  of  freight  and 
passenger  rates  in  this  (that)  state,  and  to  create  a  commis- 
sion to  supervise  the  same  and  for  other  purposes,"  which  is 
similar,  in  many  of  its  essential  features,  to  the  Illinois  act  of 
1873.  It  was  objected  to  the  Mississippi  act  that  it  was  void  for 
want  of  sufficient  certainty;  and  the  case  of  Louisville  etc.  Ry. 
Co.  v.  Railroad  Comn.  of  Tenn.,  19  Fed.  Rep.  697,  was  referred 
to  in  support  of  the  objection.  But  Chief  Justice  Waite,  in  de- 
livering the  opinion  of  the  court  in  the  Stone  case,  says  of  the 
Mississippi  statute:  "  It  is  difficult  to  understand  precisely  on 
what  ground  we  are  expected  to  decide  that  this  statute  is  so 
inconsistent  and  uncertain,  as  to  render  it  absolutely  void  on 

its  face We  find  nothing  in  it  to  show  that  the  statute 

as  it  now  stands  is  altogether  void  and  inoperative":  See, 
also,  Stone  v.  Yazoo  etc.  R.  R.  Co.,  62  Miss.  607;  52  Am.  Rep. 
193. 

We  are  not  convinced  that  it  is  our  duty  to  hold  said  act  of 
1873  void  for  uncertainty  in  defining  the  offenses,  for  the  com- 
mission of  which  it  imposes  the  penalties  therein  mentioned. 
2.  It  is  claimed  that  the  provision  contained  in  said  section 
8,  which  authorizes  the  commissioners  to  fix  for  each  of  the 
railroads  in  the  state  a  schedule  of  reasonable  maximum 
rates,  is  unconstitutional,  as  being  an  attempted  delegation  of 
legislative  power. 

The  constitutional  provisions  on  this  subject  are  as  follows: 
''And  the  general  assembly  shall,  from  time  to  time,  pass  laws 
establishing  reasonable  maximum  rates  of  charges  for  the 
transportation  of  passengers  and  freight  on  the  different  rail- 
roads in  this  state":  Const.,  art.  11,  sec.  12;  1  Starr  and  Curtis' 
Ann.  37T  Stats.,  163.  "  The  general  assembly  shall  pass  laws 
to  correct  abuses  and  prevent  unjust  discrimination  and  extor- 
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tion  in  the  rates  of  freight  and  passenger  tariffs  on  the  differ- 
ent railroads  in  this  state,  and  enforce  such  laws  by  adequate 
penalties  to  the  extent,  if  necessary  for  that  purpose,  of  for- 
feiture of  their  property  and  franchises":  Const.,  art.  11,  sec. 
15;  1  Starr  and  Curtis'  Ann.  Stats.,  164. 

The  power  to  regulate  and  control  the  charges  of  railroad 
companies,  or  other  agencies  engaged  in  public  employments, 
is  legislative,  and  not  judicial.  Independently  of  such  consti- 
tutional provisions  as  are  above  quoted,  it  is  now  the  settled 
doctrine  in  this  country  that  the  legislatures  of  the  states 
have  the  power  to  regulate  and  settle  the  freight  and  passen- 
ger charges  of  railroad  companies,  and  the  charges  for  services 
of  other  employments  which  are  public  in  their  character, 
subject  only  to  such  restraints  as  are  imposed  by  charter  con- 
tracts, and  by  the  authority  of  Congress  to  regulate  foreign  and 
interstate  commerce:  Munn  v.  Illinois,  94  U.  S.  113;  Chicago 
etc.  R.  R.  Co.  v.  Iowa,  94  U.  S.  155;  Budd  v.  New  York,  143 
U.  S.  517. 

This  doctrine  is  not  here  controverted.  It  is  admitted 
that  if,  in  the  act  of  1873,  the  legislature  had  prescribed  in 
definite  and  specific  figures,  reasonable  maximum  rates  of 
charges  the  law  would  have  been  valid.  By  an  act,  approved 
April  15,  1871,  the  legislature  of  Illinois  classified  the  rail- 
roads in  the  state  into  four  classes,  and  provided  that  those 
in  the  first  class  should  be  limited  to  two  and  one-half  cents 
per  mile,  those  in  the  second  to  three  cents  per  mile,  those  in 
the  third  to  four  oents  per  mile,  and  those  in  the  fourth  class 
to  five  and  one-half  cents  per  mile,  as  compensation  for  the 
transportation  of  any  person  with  a  certain  amount  of  ordi- 
nary baggage:  Laws  of  111.  1871,  p.  640.  We  held  this  law  to 
be  valid:  Ruggles  v.  People,  91  111.  256.  The  supreme  court 
of  the  United  States  affirmed  the  decision:  Ruggles  v.  Illinois, 
108  U.  S.  526. 

The  objection  made  to  the  act  of  1873  is,  that  it  is  not  such 
an  act  as  was  the  act  of  1871,  which  was  repealed  on  S7H 
March  31,  1874:  2  Starr  and  Curtis'  Ann.  Stats.,  2368.  The 
act  of  1873  is  said  to  be  invalid,  because,  instead  of  establish- 
ing reasonable  maximum  rates  of  charges,  it  is  supposed  to 
delegate  the  power  to  establish  such  rates  to  the  railroad  and 
warehouse  commissioners.  It  has  been  held  in  a  number  of 
cases  that  statutes,  which  create  boards  of  commissioners  and 
authorize  them  to  make  schedules  of  rates  for  railroad  com- 
panies, are  not  invalid  for  the  reason  here  urged.     The  doc- 
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trine  of  these  cases  is  that  the  functions  of  such  boards  are 
administrative  rather  than  legislative;  that  the  authority  con- 
ferred upon  them  relates  merely  to  the  execution  of  the  law; 
that  a  grant  of  legislative  power  to  do  a  certain  thing  carries 
with  it  the  power  to  use  all  proper  and  necessary  means  to 
accomplish  the  end,  and  that,  as  the  reasonableness  of  rates 
changes  with  circumstances,  and  legislatures  cannot  be  con- 
tinuously in  session,  the  requirement  that  the  statute  itself 
shall  fix  the  charges  might  preclude  the  legislature  from  the 
use  of  the  agencies  necessary  to  perform  the  duty  imposed 
upon  it  by  the  constitution;  in  short,  that  the  legislature  may 
authorize  others  to  do  things  which  it  might  properly,  but  can- 
not conveniently  or  advantageously,  do  itself:  State  v.  Chi- 
cago etc.  Ry.  Co.,  38  Minn.  281;  Georgia  R.  R.  Co.  v.  Smith, 
70  Ga.  694;  Tilley  v.  Savannah  etc.  R.  R.  Co.,  5  Fed.  Rep.  641; 
Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed.  Rep.  866;  State  v.  Fre- 
mont etc.  R.  R.  Co.,  22  Neb.  313;  State  v.  Fremont  etc.  R.  R. 
Co.,  23  Neb.  117;  People  v.  Harper,  91  111.  357;  8  Am.  &  Eng. 
Ency.  of  Law,  911. 

In  State  v.  Chicago  etc.  Ry.  Co.,  38  Minn.  281,  the  eighth 
section  of  the  Minnesota  statute,  which  was  there  held  to  be 
constitutional,  provided  that  the  railroad  and  warehouse  com- 
mission should  have  the  power,  in  case  the  tariffs  of  rates, 
fares,  charges,  or  classification,  filed  and  published  by  the 
railroad  companies,  should  be  unreasonable,  to  change  them, 
and  make  them  reasonable,  and  compel  the  carriers  to  adopt 
them  as  thus  changed,  and,  upon  refusal,  to  enforce  compli- 
ance 379  by  mandamus;  and  said  section  also  declared  that 
it  should  be  unlawful  for  any  common  carrier  to  charge  a 
higher  or  lower  rate  than  that  fixed  and  published  by  the 
commission. 

In  that  case  the  supreme  court  of  Minnesota  interpreted  the 
eighth  section  to  mean  that  the  rates,  recommended  and  pub- 
lished by  the  commission  in  the  manner  required  by  the  act, 
were  not  simply  advisory  nor  merely  prima  facie  equal  and 
reasonable,  but  final  and  conclusive  as  to  what  were  lawful 
or  equal  and  reasonable  rates,  and  that,  in  proceedings  to 
compel  compliance,  no  issue  could  be  made  or  inquiry  had  as 
to  the  equality  and  reasonableness  of  the  rates  in  fact.  It 
was  there  conceded  by  counsel  that  the  legislature  could 
declare  the  schedule  of  rates  fixed  by  the  commission  to  be 
prima  facie  evidence  of  what  was  equal  and  reasonable,  but 
the  court  held  that  the  legislature  had  the  power  to  create  a 
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commission  whose  judgment  or  determination  as  to  what  was 
reasonable  should  be  final  and  conclusive.  The  Minnesota 
case  was  taken  to  the  supreme  court  of  the  United  States,  and 
the  judgment  therein  rendered  was  reversed,  upon  the  ground 
that  the  Minnesota  statute,  as  construed  by  the  supreme 
court  of  that  state,  conflicted  with  the  constitutional  provision 
forbidding  the  states  to  deprive  persons  of  their  property  with- 
out due  process  of  law:  Chicago  etc.  Ry.  Co.  v.  Minnesota,  134 
U.  S.  418.  In  the  latter  case  Mr.  Justice  Blatchford,  in 
delivering  the  opinion  of  the  court,  said  of  the  statute:  "  It 
deprives  the  company  of  its  right  to  a  judicial  investigation, 
by  due  process  of  law,  under  the  forms  and  with  the  machin- 
ery provided  by  the  wisdom  of  successive  ages  for  the  inves- 
tigation judicially  of  the  truth  of  a  matter  in  controversy, 
and  substitutes  therefor,  as  an  absolute  finality,  the  action  of 
a  railroad  commission  which,  in  view  of  the  powers  conceded 
to  it  by  the  state  court,  cannot  be  regarded  as  clothed  with 
judicial  functions  or  possessing  the  machinery  of  a  court  of 
justice."  From  this  decision  Justices  Bradley,  Gray,  and 
Lamar  dissented,  and  held,  in  their  dissenting  opinion,  that 
,so  there  was  no  good  reason  why  the  legislature  might  not 
delegate  the  duty  of  regulating  and  fixing  the  charges,  so  as 
to  make  them  equal  and  reasonable,  to  such  a  board  of  com- 
missioners as  was  provided  for  in  the  Minnesota  statute. 

Subsequently,  in  the  case  of  Budd  v.  New  York,  143  U.  S. 
517,  the  case  of  Chicago  etc.  Ry.  Co.  v.  Minnesota,  134  U.  S. 
418,  was  reviewed  and  explained;  the  doctrine  of  Mann  v. 
Illinois,  94  U.  S.  113,  and  of  the  other  cases  known  as  the 
Granger  cases,  94  U.  S.  155-181,  was  adhered  to;  and  it  was 
held  that  the  Minnesota  law  had  been  declared  invalid 
because  it  had  been  construed  by  the  supreme  court  of  that 
state  "as  providing  that  the  rates  of  charges  for  the  transpor- 
tation of  property  by  railroads,  recommended  and  published 
by  the  commission,  should  be  final  and  conclusive  as  to  what 
were  equal  and  reasonable  charges,  and  that  there  could  be 
no  judicial  inquiry  as  to  the  reasonableness  of  such  rates." 

We  understand  the  doctrine  of  Chicago  etc.  Ry.  Co.  v.  Min- 
nesota, 134  U.  S.  418,  and  of  Budd  v.  New  York,  143  U.  S.  517, 
to  be  as  follows:  The  legislature  has  the  power  to  directly  fix 
the  rates  of  charges.  It  has  the  right  to  declare  what  is  rea- 
sonable. When  it  does  so,  its  declaration  is  conclusive  as  to 
the  reasonableness  of  the  rates,  and  a  charge  beyond  the  max- 
imum fixed  by  it  must  be  regarded  as  unreasonable.     But, 
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where  the  legislature  creates  a  commission  to  regulate  the 
rates  of  charges,  such  commission  has  no  power  to  make  a 
schedule  of  rates  which  shall  be  final  and  conclusive  evidence 
as  to  the  reasonableness  of  the  charges,  because  judicial  in- 
quiry is  thereby  cut  off. 

We  do  not,  however,  understand  the  federal  cases  to  hold 
that  an  act  of  a  state  legislature  may  not  be  valid,  if,  while 
omitting  to  itself  fix  the  maximum  rates,  it  creates  a  commis- 
sion with  authority  to  make  schedules  which  shall  be  prima 
facie  evidence  of  the  reasonableness  of  the  rates.  Where  the 
schedule  is  only  made  prima  facie  evidence,  the  court,  in  a 
suit  against  the  carrier,  can  inquire  and  determine  what  is  a 
881  reasonable  rate;  and  the  defect  which  was  found  to  exist 
in  the  Minnesota  law  is  thus  obviated.  Such  is  the  char- 
acter of  the  Illinois  act  of  1873,  which  provides,  in  section  8, 
that  the  schedule  made,  published,  and  certified  by  the  com- 
missioners, shall,  in  all  suits  brought  against  the  railroad 
corporations  involving  their  freight  and  passenger  charges, 
etc.,  be  "deemed  and  taken,  in  all  courts  of  this  state,  as 
prima  facie  evidence  that  the  rates  therein  fixed  are  reason- 
able maximum  rates  of  charges,"  etc. 

One  of  the  criticisms  made  upon  the  construction  given  by 
the  supreme  court  of  Minnesota  to  the  statute  in  that  state  is 
expressed  in  Chicago  etc.  Ry.  Co.  v.  Minnesota,  134  U.  S.  418, 
in  the  following  words:  "The  supreme  court  authoritatively 
declares  that  it  is  the  expressed  intention  of  the  legislature 
of  Minnesota,  by  the  statute,  that  the  rates  recommended 
and  published  by  the  commission,  if  it  proceeds  in  the  man- 
ner pointed  out  by  the  act,  are  not  simply  advisory,  nor 
merely  prima  facie  equal  and  reasonable."  The  Mississippi 
statute  which  was  held  to  be  a  valid  law  in  Stone  v.  Farmers1 
Loan  and  Trust  Co.,  116  U.  S.  307,  contained  a  provision 
that  the  determination  of  the  commissioners  should  be 
received  in  the  courts  as  prima  facie  evidence  that  such 
determination  was  right  and  proper.  So,  also,  the  Iowa 
statute,  which  was  held  not  to  be  unconstitutional  as  a  dele- 
gation of  legislative  power  in  Chicago  etc.  Ry.  Co.  v.  Dey,  35 
Fed.  Rep.  866,  provided  that  the  schedule  made  by  the  com- 
missioners should  be  prima  facie  evidence  of  the  reasonable- 
ness of  the  rates  therein  charged  in  all  suits  brought  against 
the  railroad  corporations. 

Under  the  constitutional  provisions  above  quoted  the  leg- 
islature of  this  state  has  the  right,  and  it  is  its  prerogative 
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if  it  chooses  to  exercise  it,  to  pass  a  law  establishing  or  fixing 
reasonable  maximum  rates  of  charges.  When  it  passed  the 
act  of  1873  it  did  not  choose  to  exercise  the  power  thus 
conferred  upon  it.  That  act  does  not  establish  reasonable 
maximum  rates,  nor  does  it  delegate  to  the  board  of  railroad 
and  warehouse  commissioners  the  power  to  establish  such 
rates.  88S  When  a  board  is  authorized  to  make  a  schedule 
of  rates,  and  their  schedule  is  merely  given  the  force  and 
effect  of  prima  facie  evidence  as  to  the  reasonableness  of  the 
rates  in  a  suit  involving  the  question  of  such  reasonableness, 
there  is  no  delegation  to  the  board  of  the  legislative  power  to 
establish  rates.  The  legislature  thereby  merely  refrains  from 
the  exercise  of  its  constitutional  power,  and,  by  leaving  the 
question  as  to  the  reasonableness  of  the  rates  open,  makes 
room  for  the  exercise  by  the  courts  of  their  jurisdiction  upon 
the  subject.  The  final  tribunal  of  arbitrament  is  not  the 
judiciary,  but  the  legislature.  But  "when  the  legislature 
declares  that  the  charges  shall  be  reasonable,  or,  which  is 
the  same  thing,  allows  the  common-law  rule  to  that  effect  to 
prevail,  and  leaves  the  matter  there,  then  resort  may  be  had 
to  the  courts  to  inquire  judicially  whether  the  charges  are 
reasonable":  Chicago  etc.  Ry.  Co.  v.  Minnesota,  134  U.  S.  462. 

The  decision  in  Chicago  etc.  Ry.  Co.  v.  Minnesota,  134  U.  S. 
418,  does  not  base  the  invalidity  of  the  Minnesota  statute 
upon  the  ground  that  the  provision,  making  the  schedule  of 
the  commission  final  and  conclusive  as  to  the  reasonableness 
of  the  rates,  was  a  delegation  of  legislative  power  to  the  com- 
mission. Nor  do  we  deem  it  necessary  to  decide  whether 
such  a  provision  would  amount  to  a  delegation  of  legislative 
power  or  not.  But  if  it  be  conceded  that  making  the  schedule 
of  the  commission  final  and  conclusive  as  to  the  rates  is  a 
delegation  of  legislative  power  it  is  sufficient  to  say  in  the 
present  case  that  the  act  of  1873  does  not  give  to  the  sched- 
ule any  such  final  and  conclusive  effect.  We  are,  therefore, 
of  the  opinion  that  the  act  is  not  unconstitutional,  for  the  sec- 
ond reason  urged  upon  our  attention  by  counsel. 

3.  It  is  argued  that  the  provision  of  the  statute  making  the 
schedule  of  the  commissioners  prima  facie  evidence  that  the 
rates  therein  fixed  are  reasonable  maximum  rates  of  charges 
is  unconstitutional  and  void,  not  only  as  depriving  the  car- 
riers of  their  property  without  due  process  of  law,  but  ,8*  as 
infringing  upon  the  right  of  trial  by  jury.  We  do  not  think 
that  this  objection  should  be  sustained.     In  the  first  place, 
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the  act  does  not  deprive  the  railroad  corporations  of  the  right 
to  have  a  judicial  determination  of  the  reasonableness  of  the 
rates,  if  they  are  not  satisfied  with  the  schedule  made  by  the 
commission.  The  courts  are  open  to  them  for  a  review  of 
the  acts  of  the  commissioners  in  fixing  the  rates  of  charges. 
In  the  next  place,  the  provision  is  an  exercise  by  the  legisla- 
ture of  its  undoubted  power  to  prescribe  the  rules  of  evidence: 
2  Rice  on  Evidence,  806,  807;  Commonwealth  v.  Williams,  6 
Gray,  1;  State  v.  Hurley,  54  Me.  562.  Such  provisions  are 
not  unusual.  Cases  have  arisen  in  this  state  under  a  statute 
making  the  fact  of  injury,  caused  by  sparks  from  a  locomo- 
tive passing  along  the  road,  prima  facie  evidence  of  negli- 
gence, and  no  question  has  ever  been  raised  as  to  the  validity 
of  the  statute:  Pittsburgh  etc.  Ry.  Co.  v.  Campbell,  86  111.  443; 
St.  Louis  etc.  R.  R.  Co.  v.  Funk,  85  111.  460;  Toledo  etc.  Ry, 
Co.  v.  Larmon,  67  111.  68;  Rockford  etc.  R.  R.  Co.  v.  Rogers, 
62  111.  346;  Chicago  etc.  R.  R.  Co.  v.  Clampit,  63  III.  95;  Chi- 
cago etc.  R.  R.  Co.  v.  Quaintance,  58  111.  389. 

Acts  making  tax  deeds  prima  facie  evidence  of  the  regu- 
larity of  proceedings  antecedent  to  the  deed  have  been  held 
to  be  valid:  2  Rice  on  Evidence,  607;  Hand  v.  Ballou,  12 
N.  Y.  541;  Delaplaine  v.  Cook,  7  Wis.  54;  Allen  v.  Armstrong, 
16  Iowa,  508;  Wright  v.  Dunham,  13  Mich.  414;  Gage  v.  Car- 
aher,  125  111.  451.  See,  also,  Williams  v.  German  Mut.  Fire 
Ins.  Co.,  68  111.  387.  Cases  referred  to  by  counsel  which 
involve  the  validity  of  acts  providing  for  references  to  audi- 
tors or  referees,  and  making  the  finding  of  the  facts  by  them 
in  their  reports  prima  facie  evidence  of  facts  in  trials  before 
juries,  will  be  found  to  be  clearly  distinguishable  from  the 
case  at  bar.  The  supreme  court  of  Iowa  has  decided  that"  a 
provision  making  the  schedule  of  the  commission  prima  facie 
evidence  of  the  reasonableness  of  the  rates  of  charges,  as  con- 
tained in  a  statute  of  that  state  similar  to  said  act  of  38* 
1873,  was  not  obnoxious  to  the  objections  here  urged  against 
it,  saying:  "  The  provision  of  the  statute  that  the  rates  fixed 
by  the  commissioners  shall  be  regarded  as  prima  facie  reason- 
able is  not  of  an  unusual  character,  and  was  enacted  in  the 
exercise  of  the  undoubted  power  of  the  state  to  prescribe  rules 
of  evidence  in  all  proceedings  under  the  laws  of  the  state. 
The  law  presumes  the  acts  of  officers  of  the  state  to  be  rightly 
done,  and  gives  them  faith  accordingly.  This  rule  is  not 
unlike  the  provision  of  the  statute  complained  of  by  the 
plaintiff":  Burlington  etc.  Ry.  Co.  v.  Dey,  82  Iowa,  312;  31 
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Am.  St.  Rep.  477.     See,  also,  Chicago  etc.  R.  R  Co.  v.  People, 
67  111.  11;  16  Am.  Rep.  599. 

4.  It  is  contended  that  the  statute  has  been  held  to  be 
unconstitutional  as  to  interstate  shipments,  and  that,  there- 
fore, it  is  void  as  a  whole. 

This  contention  is  based  upon  the  decisions  of  this  court  in 
People  v.  Wabash  etc.  Ry.  Co.,  104  111.  476,  and  Wabash  etc. 
Ry.  Co.  v.  People,  105  111.  236,  and  of  the  supreme  court  of 
the  United  States  in  Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S. 
557.  In  the  Illinois  cases  the  action  was  to  recover  for 
unjust  discrimination  in  carrying  the  same  class  of  freight 
from  Peoria  to  New  York  city  for  a  less  sum  of  money  than 
similar  freight  was  carried  from  Gilman  to  New  York  city, 
Peoria  being  a  greater  distance  from  New  York  than  Gilman, 
and  being  eighty-six  miles  farther  west  in  Illinois  upon  the 
defendant  company's  road,  from  a  station  near  the  eastern 
boundary  of  Illinois  than  Gilman.  The  judgments  in  the  Illi- 
nois cases  were  reversed  by  the  United  States  supreme  court  in 
Wabash  Ry.  Co.  v.  Illinois,  118  U.  S.  557,  because  of  the  inter- 
pretation placed  by  this  court  upon  those  sections  of  the  act  of 
1873  which  relate  to  unjust  discrimination;  and  not  because 
the  United  States  supreme  court  considered  the  act  of  1873 
invalid  as  amounting  to  an  attempted  regulation  of  com- 
merce. The  latter  court  in  Wabash  etc.  Ry.  Co.  v.  Illinois,  118 
U.  S.  557,  said:  "It  might  admit  of  question  whether  the 
statute  of  Illinois,  now  under  consideration,  was  designed  by 
its  framers  to  affect  any  other  *85  class  of  transportation 
than  that  which  begins  and  ends  within  the  limits  of  the 
state." 

The  question  whether  the  Illinois  statute  was  or  was  not  so 
designed  by  its  framers  was  not  as  carefully  considered  in 
the  above  cases  as  it  would  have  been  had  it  not  been  for  the 
construction  therein  placed  upon  the  previous  decisions  of 
the  federal  supreme  court.  The  latter  decisions  were  then 
understood  as  holding  that  a  state  law,  prohibiting  unjust 
discrimination  in  the  rates  of  charges  for  the  transportation 
of  property  between  points  wholly  within  the  state,  whether 
it  was  a  part  of  a  continuous  carriage  to  a  point  out  of  the 
state  or  not,  was  not  invalid,  in  the  absence  of  congressional 
action  upon  the  subject,  and  when  construed  as  the  act  of 
1873  was  construed  in  the  Illinois  cases.  With  such  under- 
standing of  the  federal  rulings  this  court  held  that  while 
the  provisions  of  the  act  of  1873  relating  to  unjust  discrimi- 
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nation  were  inoperative  upon  that  part  of  the  contract  of  ship- 
ment which  had  reference  to  the  transportation  outside  of 
the  state,  they  were  binding  and  effectual  as  to  so  much 
of  the  transportation  as  was  within  the  limits  of  the  state.  In 
the  opinion  of  the  majority  of  the  court  (Chief  Justice  Waite 
and  Justices  Bradley  and  Gray  dissenting),  in  Wabash  etc.  Ry. 
Co.  v.  Illinois,  118  U.  S.  557,  Mr.  Justice  Miller  said:  "It 
cannot  be  denied  that  the  general  language  of  the  court  in 
these  cases,  upon  the  power  of  Congress  to  regulate  commerce, 
may  be  susceptible  of  the  meaning  which  the  Illinois  court 
places  upon  it."  In  the  same  opinion  the  same  learned  jus- 
tice, in  speaking  for  the  majority,  while  stating  that  they 
were  bound  by  the  construction  given  by  this  court  to  the 
Illinois  statute,  and  that  this  court  had  so  construed  the 
statute  as  to  make  it  apply  to  commerce  among  the  states> 
also  said:  "If  the  Illinois  statute  could  be  construed  to 
apply  exclusively  to  contracts  for  a  carriage  which  begins 
and  ends  within  the  state,  disconnected  from  a  continuous 
transportation  'through  or  into  other  states,  there  does  not 
6eem  to  be  any  difficulty  in  holding  it  to  be  valid."  Looking, 
however,  at  the  provisions  386  of  the  act  of  1873,  which  have 
reference  to  unjust  discrimination,  in  the  light  of  the  con- 
struction given  to  them  in  the  Illinois  cases  above  referred 
to,  the  federal  supreme  court  held  those  provisions  invalid,  as 
applied  to  unjust  discrimination  in  the  rates  of  charges  for 
the  transportation  of  property  within  the  state  when  such 
transportation  was  part  of  a  continuous  carriage  from  a  point 
within  to  a  point  without  the  state,  upon  the  ground  that  such 
construction  made  the  provisions  conflict  with  the  constitu- 
tional grant  to  Congress  of  power  to  regulate  interstate  com- 
merce. 

This  court  might  be  inclined  to  consider  the  question 
whether  the  construction,  announced  in  said  cases  and  ac- 
cepted by  the  United  States  supreme  court,  may  not  have 
been  incorrect  and  unauthorized  by  the  language  of  the  act, 
if  the  present  suit  had  arisen  under  those  sections  of  the  act 
which  have  reference  to  unjust  discrimination.  But  the  case 
at  bar  arises  under  the  provisions  which  prohibit  the  charge  of 
more  than  fair  and  reasonable  rates.  This  action  is  brought 
for  damages  growing  out  of  alleged  charges  of  unreasonable 
rates  for  the  transportation  of  property  between  points  lying 
wholly  within  the  state,  and  not  being  part  of  a  continuous 
transportation  to  any  point  outside  of  the  state.     It  is  within 
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the  power  of  the  legislature  to  so  amend  the  act  as  clearly  to 
limit  the  provisions  concerning  unjust  discrimination  to  com- 
merce carried  on  within  the  state. 

Counsel  claim  that  the  provisions  relating  to  interstate 
commerce  are  so  intimately  connected  with  those  relating 
to  commerce  carried  on  wholly  within  the  limits  of  the  state, 
as  not  to  be  separable  the  one  from  the  other;  and  that,  as 
the  act  has  been  declared  invalid  when  applied  to  interstate 
commerce,  it  must  also  be  considered  invalid  as  applied  to 
state  commerce.  Upon  this  point  reference  is  made  to  cases 
holding  that  words  of  limitation  cannot  be  introduced  into  a 
penal  statute,  so  as  to  make  it  specific,  when,  as  expressed,  it 
is  general  only:  United  States  v.  Reese,  92  U.  S.  214;  Trade- 
mark S8T  cases,  100  U.  S.  82;  Baldwin  v.  Franks,  120  U.  &> 
678.  If  the  doctrine  of  these  cases  is  applicable  to  the  case 
at  bar  it  is  only  applicable  to  the  sections  of  the  act  of  1873 
relating  to  unjust  discrimination;  and  the  effect  of  its  appli- 
cation would  be  to  hold  those  sections  void,  as  affecting  trans- 
portation within  the  state,  because  they  had  been  held  void 
as  affecting  interstate  transportation;  but  the  effect  would 
not  be  to  invalidate  the  act  so  far  as  it  relates  to  charges  of 
fair  and  reasonable  rates  alone. 

Where  a  part  of  a  statute  is  unconstitutional,  the  re- 
mainder will  not  be  declared  to  be  unconstitutional  also,  if 
the  two  are  distinct  and  separable,  so  that  the  latter  may 
stand,  though  the  former  becomes  of  no  effect.  The  constitu- 
tional and  unconstitutional  provisions  may  sometimes  be 
contained  in  the  same  section,  but  do  not  necessarily  fall 
together,  unless  they  "are  essentially  and  inseparably  con- 
nected in  substance.  If,  when  the  unconstitutional  portion 
is  stricken  out,  that  which  remains  is  complete  in  itself,  and 
capable  of  being  executed  in  accordance  with  the  apparent 
legislative   intent,  wholly  independent  of  that   which   was 

rejected,  it  must  be  sustained If  a  statute  attempts  to 

accomplish  two  or  more  objects,  and  is  void  as  to  one,  it  may 
still  be,  in  every  respect,  complete  and  valid  as  to  the  other. 
....  A  legislative  act  may  be  entirely  valid  as  to  some 
classes  of  cases,  and  clearly  void  as  to  others":  Cooley  on 
Constitutional  Limitations,  6th  ed.,  211,  213;  Dupee  v.  Swi- 
gert,  127  111.  494. 

An  examination  of  the  act  of  1873,  in  the  light  of  these 
principles  of  construction,  will  show  that  parts  of  the  act 
relate  to  the  prevention  of  unjust  discrimination    between 
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persons  and  places  in  the  rates  of  charges  for  transportation, 
while  other  parts  relate  to  the  prevention  of  charges  that 
exceed  fair  and  reasonable  rates.  Sections  2  and  3  of  the 
act  relate  more  particularly  to  unjust  discrimination,  and 
their  aim  is  "against  favoritism — against  charging  one  ship- 
per more  than  another  for  the  like  service,  under  like  condi- 
tions": S8J*  Indianapolis  etc.  R.  R.  Co.  v.  Ervin,  118  111.  250;  59 
Am.  Rep.  369;  Illinois  Cent.  R.  R.  Co.  v.  People,  121  111.  304- 
Section  1,  in  connection  with  sections  7  and  8,  concerns  the 
question  whether  the  rate  charged  a  passenger  or  shipper  is 
reasonable  or  not,  irrespective  of  the  charge  that  may  be 
made  against  another  passenger  or  shipper,  or  at  another 
point.  It  is  easy  to  see  that  there  is  a  difference  between 
extortion  and  discrimination.  Hence,  we  think  that  the  pro- 
visions of  the  act  upon  the  two  subjects  can  be  separated  and 
disconnected  from  each  other,  so  that  those  portions  relating 
to  reasonable  charges  may  stand,  even  if  those  portions  relat- 
ing to  unjust  discrimination  fall.  Whether  the  latter  do  or 
must- fall  or  not  we  do  not  decide.  It  is  to  be  noted,  howeven 
that  in  Indianapolis  etc.  R.  R.  Co.  v.  Ervin,  118  111.  250,  59 
Am.  Rep.  369,  and  Illinois  Cent.  R.  R.  Co.  v.  People,  121  111. 
304,  this  court  treated  the  whole  of  the  act  of  1873  as  valid, 
as  applied  to  commerce  wholly  within  the  state. 

The  Wabash  Railway  cases",  104  111.  476,  and  105  111.  236, 
arose  under  the  sections  relating  to  unjust  discrimination, 
and  it  was  those  sections  which  were  therein  construed  as 
being  "broad  enough  to  include  unjust  discrimination  in  the 
rates  of  charges  for  the  transportation  of  property  from  a 
point  within  to  a  point  without  the  state."  The  provisions  of 
the  act  relating  to  fair  and  reasonable  rates  were  not  con- 
strued as  being  broad  enough  to  prohibit  charges  of  more 
than  reasonable  rates  for  transportation  outside  of  the  state, 
or  within  it  as  part  of  a  carriage  beyond  the  state.  Therefore, 
the  question  whether  these  provisions  were  intended  to  apply 
only  to  transportation  between  points  lying  wholly  within 
the  state,  and  disconnected  from  a  continuous  carriage  to  a 
point  outside  of  the  state,  is  not  a  question  which  is  settled 
by  the  decisions  in  the  Wabash  Railway  cases.  After  a  care- 
ful study  of  the  terms  of  the  act  we  are  of  the  opinion  that 
the  first  section,  read  in  connection  with  the  title  and  sections 
7,  8,  and  11,  applies  only  to  charges  of  reasonable  rates  for 
such  transportation  within  the  state  as  is  not  a  part  of  a  con- 
tinuous transportation  389  without  the  state,  and  therefore 
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does  not  infringe  upon  the  power  of  Congress  to  regulate 
interstate  commerce. 

The  title  of  the  act  is  "An  act  to  prevent  extortion  .... 
in  the  rates  charged  for  the  transportation  of  passengers  and 
freights  on  railroads  in  this  state,"  and  not  on  railroads  out- 
side of  this  state.  The  railroad  corporations  forbidden  by 
section  1  to  charge  more  than  reasonable  rates  are  thus 
therein  described:  "Any  railroad  corporation  organized  or 
doing  business  in  this  state  under  any  act  of  incorporation, 
or  general  law  of  this  state,  now  in  force  or  which  may  here- 
after be  enacted,  or  any  railroad  corporation  organized,  or 
which  may  hereafter  be  organized  under  the  laws  of  any  other 
6tate,  and  doing  business  in  this  state."  Section  11  pro- 
vides that  the  term  "  railroad  corporation,"  contained  in  the 
act,  shall  be  taken  to  mean  all  corporations,  etc.,  now  or 
hereafter  owning  or  operating  "any  railroad,  in  whole  or  in 
part,  in  this  state,"  and  to  apply  to  all  persons,  whether  incor- 
porated or  not,  "that  shall  do  business  as  common  carriers 
upon  any  of  the  lines  of  railways  in  this  state,"  etc.  Section 
1  forbids  the  charging  of  more  than  a  reasonable  rate  for 
the  transportation  of  passengers  or  freight  or  cars  "  upon  any 
railroad  within  this  state." 

Section  8  directs  the  railroad  and  warehouse  commis- 
sioners to  make  "  for  each  of  the  railroad  corporations  doing 
business  in  this  state,"  a  schedule  of  reasonable  maximum 
rates  of  charges  for  the  transportation  of  passengers  and 
freight  and  cars  "on  each  of  said  railroads."  It  is  quite 
manifest  that  the  schedule  thus  required  to  be  made  is  of 
more  importance  in  determining  what  are  reasonable  rates  of 
charges  than  in  determining  whether  there  has  been  un- 
just discrimination.  In  section  3  the  discriminating  rates, 
charges,  etc.,  therein  referred  to  are  made  prima  facie  evidence 
of  unjust  discrimination  without  mention  of  the  schedule. 
If  the  greater  distance  from  Peoria  to  New  York  and  the 
shorter  distance  from  Gilman  to  New  York  are  given,  and  the 
fact  is  ascertained  that  the  charge  for  transportation  over 
such  greater  **°  distance  is  less  than  the  charge  therefor 
over  such  shorter  distance,  a  discrimination  is  at  once  estal>- 
lished,  whether  the  whole  of  the  distances  be  regarded,  or  the 
proportional  parts  thereof  in  this  state.  Given  the  facts  of 
the  distances,  whether  without  or  within  the  state,  and  of  the 
actual  charges,  and  the  question  of  discrimination  is  deter- 
mined, though  reference  to  the  schedule  may  be  made  as  to 
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the  injustice  of  the  discrimination  to  the  individual.  But  it 
could  not  have  been  the  intention  of  the  legislature  that  this 
schedule  should  be  prima  facie  evidence  of  what  were  reason- 
able maximum  rates  of  charges  for  transportation  outside  of 
the  state,  or  for  such  transportation  within  it.  as  might  bo- 
part  of  a  continuous  transportation  from  within  to  without- 
Other  states  would  have  their  own  laws,  and  commissioners, 
and  methods  of  ascertaining  rates.  The  railroad  and  ware- 
house commissioners  named  in  schedule  8  are  Illinois  offi- 
cials, appointed  by  the  governor,  with  jurisdiction  limited  to 
this  state,  and  without  power  or  opportunity  to  gather  the 
data  for  fixing  reasonable  rates  of  transportation  outside  of 
the  state,  or  within  the  state  as  connected  with  a  continuous 
carriage  to  a  point  beyond  its  limits.  The  act  establishing 
the  board  of  railroad  and  warehouse  commissioners  provides 
that  only  railroads  incorporated  or  doing  business  in  this 
state  shall  make  sworn  statements  of  their  affairs  to  said 
commissioners.  (2  Starr  and  Curtis'  Ann.  Stats.  1956-1958.) 
Section  7  of  the  act  of  1873  requires  the  commissioners  to 
ascertain  whether  the  provisions  of  the  act  have  been  violated 
by  "  any  railroad  corporation  in  this  state,"  and  for  that  pur- 
pose "  to  visit  the  various  stations  upon  the  line  of  each  rail- 
road." We  construe  these  features  of  the  act  to  indicate  that 
so  far  as  the  provisions  relating  to  the  charges  of  reasonable 
rates  are  concerned  it  was  not  the  intention  of  the  legislature 
to  make  them  apply  to  any  other  kind  of  transportation  than 
that  which  should  occur  wholly  within  the  boundaries  of  this 
state,  or  to  any  other  kind  of  contracts  than  those  for  a 
carriage  which  begins  391  and  ends  within  the  state,  discon- 
nected from  a  continuous  transportation  through  or  into  oth- 
er states.  Consequently,  we  hold  the  provisions  relating  to 
charges  of  reasonable  rates  to  be  valid. 

5.  The  statute  granting  power  to  the  railroad  commission- 
ers to  make  a  schedule  of  reasonable  maximum  rates  for 
appellant  is  alleged  to  be  a  violation  of  appellant's  charter, 
so  as  to  impair  the  obligation  of  its  contract  with  the  state; 
and,  therefore,  the  act  is  said  to  be  void  as  to  appellant. 

This  point  is  settled  adversely  to  appellant  by  the  cases  of 
Ruggles  v.  People,  91  111.  256,  and  Ruggles  v.  Illinois,  108  U.  S. 
526.  In  the  former  case  one  of  the  questions  submitted  by 
the  stipulation  was  whether  a  law  establishing  a  reasonable 
maximum  rate  of  charges  for  the  transportation  of  passengers 
on  railroads  in  this  state  was  such  a  constitutional  law  as 
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appellant  "was  bound  to  obey,  ....  notwithstanding  the 
provisions  of  its  charter";  and  it  was  there  held  that  the  law 
was  valid,  and  that  the  legislature  has  the  power  to  fix  a 
maximum  rate  of  charges  for  corporations  exercising  a  busi- 
ness public  in  its  character;  and  that  such  regulation  does 
not  impair  the  obligation  of  the  contract  in  their  charters.  In 
Ruggles  v.  Illinois,  108  U.  S.  526,  the  provisions  of  appellant's 
charter  are  fully  set  out. 

It  is  not  denied  that,  by  consolidation  and  statutory  pro- 
visions, appellant  acquired  the  powers  and  franchioes  granted 
to  the  Central  Military  Tract  Company  by  an  act  to  incorpo- 
rate the  latter  company,  passed  on  February  15,  1851,  and  by 
an  act  to  amend  said  act,  passed  on  June  19,  1852.  By  sec- 
tion 3  of  said  act  of  1851  said  company  was  thereby  "  created 
and  incorporated  for  the  purpose  of  organizing  under  an  act 
entitled  'An  act  to  provide  for  a  general  system  of  railroad 
incorporations,'  in  force  November  5,  1849,"  and  was  "entitled 
to  have  and  exercise  the  powers  and  privileges,  and  be  subject 
to  the  liabilities  therein  enumerated."  The  general  law  of 
1849,  in  clause  10  of  section  21  thereof,  conferred  39S  upon 
railroad  companies  organized  thereunder  the  right  "  to  regu- 
late the  time  and  manner  in  which  passengers  and  property 
shall  be  transported,  and  the  tolls  and  compensation  to  be 
paid  therefor;  but  such  compensation  for  any  passenger  and 
his  ordinary  baggage  shall  not  exceed  three  cents  a  mile, 
unless  by  special  act  of  the  legislature,  and  shall  be  subject 
to  alteration  as  hereinafter  provided."  It  also  provides  in 
section  32  that  "  the  legislature  may,  when  any  such  railroad 
shall  be  opened  for  use,  from  time  to  time,  alter  or  reduce  the 
rates  of  toll,  fare,  freight,  or  other  profits  upon  such  roads; 
but  the  same  shall  not,  without  the  consent  of  the  corporation, 
he  so  reduced  as  to  produce,  with  said  profits,  less  than  fifteen 
per  cent  per  annum  on  the  capital  actually  paid  in,  nor  unless, 
on  an  examination  of  the  amounts  received  and  expended, 
to  be  made  by  the  secretary  of  state,  he  shall  ascertain  that 
the  net  income  derived  by  the  company  from  all  sources  for 
the  year  then  last  past,  shall  have  exceeded  an  annual  income 
of  fifteen  per  cent  upon  the  capital  of  the  corporation  actually 
paid  in." 

Section  6  of  the  act  of  1852  is  as  follows:  "The  said  com- 
pany shall  have  power  to  make,  ordain,  and  establish  all  such 
by-laws,  rules,  and  regulations  as  may  be  deemed  expedient 
and  necessary  to  fulfill  the  purposes  and  carry  into  effect  the 
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provisions  of  this  act,  and  for  the  well  ordering,  regulating^ 
and  securing  the  affairs,  business,  and  interest  of  the  com- 
pany: Provided,  that  the  same  be  not  repugnant  to  the  con- 
stitution and  laws  of  the  United  States  or  of  this  state,  or 
repugnant  to  this  act.  The  board  of  directors  shall  have 
power  to  establish  such  rates  of  toll  for  the  conveyance  of 
persons  or  property  upon  the  same  as  they  shall,  from  time 
to  time,  by  their  by-laws,  determine,  and  to  levy  and  collect 
the  same  for  the  use  of  the  said  company.  The  transporta- 
tion of  persons  and  property,  the  width  of  track,  and  all  other 
matters  and  things  respecting  the  use  of  said  road,  shall  be 
993  in  conformity  to  such  rules  and  regulations  as  the  said 
board  of  directors  shall  from  time  to  time  determine." 

It  is  now  claimed  by  the  appellant  that  it  still  has  the 
right,  under  its  original  charter  of  1851,  of  fixing  rates  sub- 
ject only  to  a  limit  of  three  cents  a  mile  on  passengers,  and 
that  the  state  has  no  power  to  interfere  except  to  keep  the 
annual  profits  down  to  fifteen  per  cent  per  annum  on  the 
paid-up  capital;  and  that  the  act  of  1873  giving  the  com- 
missioners power  to  make  a  schedule  of  maximum  reason- 
able rates  for  appellant  ignores  these  limitations  upon  the 
power  of  the  state  to  regulate  its  charges.  Although  the  act 
of  1852  is  entitled  an  act  to  amend  the  charter  of  1851  it  is 
a  complete  charter  in  itself.  It  contains  provisions  not  found 
in  the  General  Railroad  Law  of  1849.  The  plea  alleges  that 
it  was  accepted  by  appellant,  and  it  was  evidently  intended 
and  accepted  as  a  substitute  for  the  charter  of  1851. 

In  Ruggles  v.  Illinois,  108  U.  S.  526,  it  was  contended  by 
appellant  that  the  act  of  1852  repealed  sections  21  and  32  of 
the  old  charter,  with  the  limitations  therein  contained  as 
above  set  forth,  and  that  under  section  6  of  the  amending 
act  of  1852,  as  above  set  forth,  appellant  could  establish  its 
own  rates  of  fare  and  freight,  free  from  legislative  interference. 
In  that  case  the  supreme  court  of  the  United  States  de- 
clined to  decide  whether  section  6  of  the  amending  act  re- 
pealed clause  10  of  section  21  and  section  32  of  the  original 
charter  or  not;  but  they  held  that  under  said  section  6  no 
by-law  could  be  established  by  the  directors  that  did  not 
conform  to  the  laws  of  the  state,  whether  such  laws  were  in 
force  when  the  amended  charter  was  granted  or  came  into 
operation  afterwards;  that  the  power  of  the  company  for  the 
regulation  of  its  own  affairs  was  in  express  terms  subjected 
to  the  legislative  control  of  the  state;  that  the  by-laws  fixed 
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the  rates,  and  no  by-law  could  be  made  that  was  at  all  re- 
pugnant to  the  laws  of  the  state;  that  only  such  charges  could 
be  collected  by  appellant  *•*  as  were  allowed  by  the  laws  of 
the  state;  that  in  the  absence  of  legislation  the  power  of  the 
directors  over  the  rates  is  subject  only  to  the  common-law 
limitation  of  reasonableness,  but  that  the  state  may  establish 
a  maximum  of  rates  to  be  charged  by  railroad  companies  for 
the  transportation  of  persons  and  property;  that,  when  a  max- 
imum is  so  established,  the  rates  fixed  by  the  directors  must 
conform  to  its  requirements,  otherwise  the  by-laws  would  be 
repugnant  to  the  laws.  Adopting  the  views  thus  expressed 
by  the  federal  supreme  court  we  are  of  the  opinion  that 
there  is  nothing  in  appellant's  charter  which  relieves  it 
from  the  obligation  to  submit  to  the  provisions  of  the  act  of 
1873,  upon  the  subject  of  reasonable  rates,  and  that  the  act 
does  not  impair  the  obligation  of  any  contract  alleged  to  be 
contained  in  appellant's  charter.  . 

6.  It  is  claimed  that  the  schedule  of  1873,  which  was 
admitted  in  evidence,  was  not  published  as  required  by  stat- 
ute, and  that  for  that  reason  it  did  not  go  into  effect. 

The  copy  of  the  schedule  of  September  1,  1873,  intro- 
duced by  the  plaintiff,  was  accompanied  by  the  following 
certificate,  which  was  attached  to  it: 

M  Office  of 

"Railroad  and  Warehouse  Commission, 

"  Springfield,  Illinois. 

"State  of  Illinois,     ) 
"  Sangamon  County.  \ 

"We,  the  undersigned,  railroad  and  warehouse  commis- 
sioners in  and  for  the  state  of  Illinois,  do  hereby  certify  that 
the  foregoing  is  a  true  copy  of  'a  schedule  of  reasonable 
maximum  rates  of  charges  for  the  transportation  of  passen- 
gers and  freight  and  cars,'  together  with  a  classification  of 
freight  explanatory  and  forming  a  part  of  said  schedule, 
revised  and  prepared  by  the  railroad  and  warehouse  com- 
mission for  the  Chicago,  Burlington,  and  Quincy  company; 
that  said  'classification  of  freight'  and  schedule  has  been 
published,  as  required  by  law,  in  the  Illinois  State  Journal, 
a  weekly  newspaper  published  in  the  city  of  Springfield,  in 
said  state,  in  the  issues  *••  of  said  paper,  dated  respectively 
September  8d,  10th,  17th,  and  24th,  and  October  1,  a.  d. 
1873,  as  revised,  and  was  in  force  from  and  after  Septem- 
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ber  1,  a.  d.  1873,  and  remained  in  force  until  December  1, 
a.  d.  1881. 

"  Witness  our  hands  this  7th  day  of  February,  a.  d.  1891. 

"John  R.  Wheeler, 
"Isaac  N.  Phillips, 
"W.  R.  Crim, 
"  Railroad  and  Warehouse  Commissioners. 

"Attest:  J.  H.  Paddock,  Secretary." 

This  certificate  shows  that  publication  of  both  the  classi- 
fication and  the  schedule  was  made  not  only  for  three 
successive  weeks,  but  for  five  successive  weeks,  and  that,  con- 
sequently, the  provision  in  section  8  as  to  publication  was  fully 
complied  with.  The  trial  court  was  authorized  to  admit  it, 
and  when  admitted,  it  was  "  prima  facie  evidence  of  the  sched- 
ules of  said  commissioners."  At  the  close  of  plaintiff's  evi- 
dence, defendant  introduced  another  certificate  of  the  com- 
missioners, dated  December  1, 1891,  and  other  evidence,  for  the 
purpose  of  showing  that  the  classification  of  freights,  which 
recited  on  its  face  that  it  formed  a  part  of  each  schedule 
was  published  on  September  3d,  10th,  and  17th,  and  that  the 
schedule  for  appellant,  which  refers  to  the  classification  as 
forming  a  part  of  it,  was  published  on  September  17th  and  24th 
and  on  October  1st.  The  classification  was  published  three 
successive  weeks,  and  the  schedule  was  published  three  suc- 
cessive weeks,  but  the  point  is  made  that,  as  the  schedule 
referred  to  the  classification,  the  latter  was  a  part  of  the 
former,  and  that,  when  the  schedule  was  published  on  Sep- 
tember 17th,  24th.  and  October  1st,  the  classification  should 
have  been  published  as  a  part  of  it  and  in  the  same  issues 
of  the  newspaper  with  it.  As  the  classification  was  for  all 
the  railroads,  and  a  schedule  was  made  for  each,  it  is  a  ques- 
tion whether  it  was  necessary  to  republish  the  classification 
with  each  schedule,  it  having  already  been  published  for  the 
time  required  by  law.  The  classification  396  was  on  file  in 
the  office  of  the  commissioners,  and  the  schedules  referred  to 
it,  and  the  roads  could  have  access  to  it. 

The  certificate,  however,  as  above  set  forth,  was  merely 
prima  facie  evidence  that  the  schedule  introduced  was  that 
of  the  commissioners.  Other  evidence  might  be  introduced 
to  show  that  it  was  their  schedule.  This  evidence  was  fur- 
nished by  the  defendant  itself.  Its  own  proof  showed  that 
the  copy  introduced  was  a  copy  of  the  schedule,  prepared 
and  adopted  for  it  by  the  commissioners.     It  is  not  contended 
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that  the  defendant  did  not  have  notice  of  the  schedule  of 
September,  1873,  irrespective  of  any  publication  of  it. 

But,  even  if  it  be  true  that  the  schedule  could  not  go  into 
effect  until  it  was  published  in  the  manner  required  by 
the  law,  and  that  the  separate  publication  of  the  classifi- 
cation and  the  schedule  was  not  a  compliance  with  section 
8,  we  still  think  that  the  certificate  above  set  forth  was 
sufficient.  The  case  below  was  not  tried  until  November 
30,  1891.  By  act  approved  June  30,  1885,  the  legislature 
amended  said  section  8,  and,  in  the  amended  section,  pro- 
vided as  follows:  "All  such  schedules  heretofore  or  here- 
after made  shall  be  received  and  held  in  all  such  suits  as 
prima  facie  the  schedules  of  said  commissioners  without  fur- 
ther proof  than  the  production  of  the  schedule  desired  to  be 
used  as  evidence,  with  a  certificate  of  the  railroad  and 
warehouse  commissioners  that  the  same  is  a  true  copy  of  a 
schedule  prepared  by  them  for  the  railroad  company  or  cor- 
poration therein  named":  3  Starr  and  Curtis' Ann.  Stats.  1029. 
The  certificate  of  February  7,  1891,  conforms  to  the  require- 
ment of  section  8  as  thus  amended. 

No  man  or  corporation  has  a  vested  right  in  the  rules  of 
evidence.  They  pertain  to  the  remedies  provided  by  the 
state  for  its  citizens,  and  do  not  constitute  a  part  of  any 
contract.  They  are  subject  to  control  and  modification  by 
the  legislature,  whether  affecting  proof  of  existing  rights 
or  rights  subsequently  acquired.  Changes  in  them  may  be 
made  applicable  8*7  to  existing  causes  of  action:  Cooley's 
Constitutional  Limitations,  6th  ed.,  451;  Gage  v.  Caraher, 
125  111.  447. 

7.  Appellee  assigns  as  a  cross-error  the  overruling  of  his 
demurrer  to  the  sixth  plea  of  the  defendant.  This  plea  was 
to  the  last  additional  count  of  the  amended  declaration,  and 
averred  that  the  causes  of  action  therein  set  out  did  not 
accrue  to  the  plaintiff  within  five  years  next  before  the  filing, 
or  the  obtaining  of  leave  to  file,  said  last  additional  count,  or 
the  substitute  therefor.  The  question  is,  whether  the  amend- 
ment, or  the  last  count  of  the  amended  declaration,  sets  up  a 
new  cause  of  action.  If  it  does,  the  demurrer  to  the  plea  was 
properly  overruled;  if  it  does  not,  the  amendment  takes  effect 
from  the  commencement  of  the  suit.  Where  an  amendment 
sets  up  no  new  matter  or  claim,  but  merely  restates,  in  a  dif- 
ferent form,  the  cause  of  action  set  out  in  the  original  decla- 
ration, it  relates  to  the  commencement  of  the  suit,  and  the 
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statute  of  limitations  is  arrested  at  that  point;  but,  where  the 
amendment  introduces  a  new  or  different  cause  of  action,  it 
is  treated  as  a  fresh  suit,  begun  at  the  time  when  such  amend- 
ment is  filed,  and  the  statute  is  arrested  at  the  latter  date: 
Baker  v.  Missouri  Pac.  Ry.  Co.,  34  Mo.  App.  98. 

In  this  case  the  two  counts  of  the  original  declaration,  and 
all  the  additional  counts  of  the  amended  declaration  except 
the  last,  sought  to  recover  the  treble  damages  allowed  by  the 
statute  for  a  violation  of  its  provisions;  and  to  these  counts 
the  two  years'  statute  of  limitations  was  properly  pleaded,  as, 
in  this  state,  actions  for  a  statutory  penalty  must  be  brought 
within  two  years  next  after  the  cause  of  action  accrued.  The 
last  amended  count,  filed  more  than  seven  years  after  the 
filing  of  the  original  declaration,  sought  to  recover  damages 
for  the  violation  of  defendant's  common-law  liability  as  a 
carrier,  for  charging  more  than  reasonable  rates.  To  this 
count  the  five  years'  statute  of  limitations  was  applicable.  It 
is  conceded  by  appellee  that  he  cannot  recover  treble  damages 
for  unreasonable  charges,  except  for  those  paid  by  him  during 
398  the  two  years  prior  to  the  beginning  of  the  suit,  and  that 
the  object  of  the  amended  count  is  to  recover  single  damages 
for  the  three  years  immediately  preceding  the  two  years  for 
which  treble  damages  are  claimed. 

We  think  that  the  amended  count  introduced  a  new  cause 
of  action.  The  original  declaration  declares  specially  on  the 
statute  for  the  recovery  of  a  statutory  penalty;  alleges,  as  the 
ground  of  action,  the  charge  of  rates  in  excess  of  those  fixed 
by  the  schedule  of  the  commissioners,  and  concludes: 
"  Whereby  and  by  force  of  the  statute  ....  an  action  hath 
accrued  ....  to  demand  and  recover  of  the  defendant  three 
times  the  amount  of  said  sum  of  money,  etc.,  with  reasonable 
attorneys'  fees  in  a  sum  to  be  fixed  by  the  court."  The 
amended  count  is  based  on  an  alleged  common-law  liability, 
or  on  an  implied  contract  to  repay  money  obtained  by  wrong- 
ful overcharges.  Before  it  was  filed  the  cause  of  action  set 
forth  in  it  had  been  barred  by  the  five  years'  statute  of  limi- 
tations. If  a  new  suit  had  been  begun  for  the  same  cause  of 
action  at  the  time  of  the  amendment  it  could  not  have  been 
maintained;  and  there  is  no  more  reason  why  the  cause  of 
action  should  be  enforced  when  embodied  in  an  amended 
declaration  than  when  forming  the  subject  matter  of  a  new 
suit.  Although  an  amendment  may  properly  be  allowed  it 
does  not  necessarily,  when  allowed,  have  the  effect  of  relating 
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back  to  the  date  of  bringing  the  suit,  for  the  purpose  of  de- 
termining questions  of  limitation.  An  amendment,  which 
introduces  a  cause  of  action  barred  by  limitation,  is  ineffectual 
to  avoid  the  statutory  bar:  Gibbons  v.  Steamboat,  40  Mo.  253; 
Baker  v.  Missouri  Pac.  Ry.  Co.,  34  Mo.  App.  98;  Gorman  v. 
Judge  etc.,  27  Mich.  138;  Melvin  v.  Smith,  12  N.  H.  462;  Illi- 
nois etc.  R.  R.  &  Coal  Co.  v.  People,  19  111.  App.  141. 

Where  the  original  declaration  sets  up  overcharges  upon 
certain  shipments,  and  the  amended  declaration  sets  up  over- 
charges on  other  and  different  shipments,  the  causes  of  action 
are  not  the  same:  Illinois  Cent.  R.  R.  Co.  v.  Cobb,  64  3"  111. 
140;  Phelps  v.  Illinois  Cent.  R.  R.  Co.,  94  111.  548;  North 
Chicago  Rolling  Mill  v.  Monica,  107  111.  340.  Here  the  original 
declaration  seeks  to  recover  penalties  for  overcharges  on  ship- 
ments made  subsequent  to  November  2,  1880,  while  the  last 
additional  count  of  the  amended  declaration  declares  for 
damages  on  account  of  overcharges  on  shipments  made  prior 
to  October  17,  1880. 

We  are  of  the  opinion  that  there  was  no  error  in  overruling 
the  demurrer  to  the  sixth  plea. 

One  or  two  other  minor  objections  are  urged,  but,  after  a 
careful  consideration  of  them,  we  are  satisfied  that  they  are 
not  well  taken.     The  judgment  of  the  circuit  court  is  affirmed. 

Carriers — Duty  to  Carry. — A  common  carrier  is  bound  to  convey  the- 
goods  of  any  person  offering  to  pay  his  hire  unless  his  carriage  is  already 
full,  or  the  risk  sought  to  be  imposed  on  him  is  extraordinary,  or  unless  the 
goods  offered  are  different  from  those  usually  carried  by  him:  Fish  v.  Chap- 
man, 2  Ga.  349;  46  Am.  Dec.  393.  A  carrier  must  receive  all  freight  that 
may  be  offered  and  within  a  reasonable  time,  and  in  the  order  in  which  it  is 
offered  transport  it  to  the  point  designated  by  the  owner:  Ballentine  v.  North 
Missouri  R.  K.  Co.,  40  Mo.  491;  93  Am.  Dec.  315,  and  note.  A  carrier  is 
bound  to  receive  goods  and  carry  them  safely  or  answer  for  the  loss:  Western 
Transp.  Co.  v.  Newhall,  24  111.  400;  76  Am.  Deo.  760,  and  note;  Doty  v.  Strong, 
1  Pinn.  313;  Burn.  158;  40  Am.  Dec.  773.  See,  also,  the  notes  to  Root  v. 
Long  Island  R.  R.  Co.,  11  Am.  St.  Rep.  647;  Sandfoid  v.  Cutawissa  etc.  R.  R. 
Co.,  64  Am.  Dec.  671,  and  Kansas  Pac  Ry.  Co.  v.  Nicltols,  12  Am.  Rep.  501. 

Railroads.— Powkr  of  Statk  to  Reodlatb  Ratbs  tor  Carriage:  See 
Burlington  etc  Ry.  Co.  v.  Dey,  82  Iowa,  312;  31  Am.  St.  Rep.  477,  and  note, 
with  the  cases  collected;  and  the  extended  note  to  People  v.  Budd,  15  Am. 
8t  Rep.  490. 

Statutes  Void  ik  Part. —The  unconstitutionality  of  one  jotion  of  a 
statute  cannot  defeat  other  portions  unless  the  nature  of  the  unconstitu- 
tional provision  is  such  as  to  render  it  of  vital  importance  to  the  whole  stat- 
ute: McPherson  v.  Blacker,  92  Mich.  377;  31  Am.  St.  Rep.  687,  and  note.  But 
the  invalidity  of  one  provision  in  a  statute,  the  different  parts  of  which  must 
be  construed  together  as  dependent  provisions,  renders  the  whole  act  invalid: 
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Wadsworth  v.  Union  Pae.  Ry.  Co.,  18  Col.  600;  36  Am.  St  Rep.  309,  and 
note. 

Evidence. — Power  of  Legislature  Over  Rules  of:  See  extended  not* 
to  People  v.  Cannon,  36  Am.  St.  Rep.  682,  686,  and  the  notes  to  In  re  Wriglit, 
31  Am.  St  Rep.  104,  and  Burlington  etc  Ry.  Co.  v.  Dey,  31  Am.  St.  Rep. 
601;  and  see,  also,  O'Bryan  v.  Allen,  108  Mo.  227;  32  Am.  St.  Rep.  595. 

Railroad  Commission — Powkb  of  State  to  Establish.— The  legislature 
has  power  to  delegate  authority  to  a  commission  to  provide  reasonable  rules 
and  regulations  in  respect  to  fixing  reasonable  freight  and  passenger  tariffs 
by  railroads  and  other  carriers,  to  prevent  unjust  discriminations  and  pref. 
erences,  and  to  regulate  other  matters  pertaining  to  transportation  within 
the  state  subject  to  the  right  of  appeal  to  the  courts:  Atlantic  Express  Co.  v. 
Wilmington  etc.  R.  R,  Co.,  11 1  N.  C.  463;  32  Am.  St  Rep.  805,  and  note,  with 
the  cases  collected. 


Cohn  v.  People. 

[149  Illinois,  486.] 

CoHSTrrunowAL  Law — Statutes — Title,  What  mat  be  Embraced  nc 
Local  and  Special  Laws. — A  statute  entitled  "An  act  to  protect  asso- 
ciations, unions  of  workingmen,  and  persons  in  their  labels,  trademarks, 
and  forms  of  advertising, "  does  not  violate  a  constitutional  provision 
that  "no  act  hereafter  passed  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title;  nor  is  such  statute  obnoxious  to  a 
constitutional  provision  prohibiting  the  passage  of  local  or  special  laws, 
and  the  granting  of  special  privileges. 

Constitutional  Law — Statutes— Title  —What  may  be  Embraced  in 
Act. — Under  a  constitutional  provision  that  statutes  shall  not  embrace 
more  than  one  subject  and  that  shall  be  embraced  in  its  title,  there  may 
be  included  in  a  statute  means  reasonably  adapted  to  secure  the  objects 
indicated  by  the  title.  When  the  general  purpose  is  declared  in  the 
title  the  means  for  its  accomplishment  provided  by  the  act  are  pre- 
sumed to  be  intended  as  necessary  incidents. 

Constitutional  Law— Statutes — Title  how  far  Controls.— When,  by 
virtue  of  constitutional  provisions,  the  legislature  must  prepare  and 
adopt  the  title  to  each  law  passed,  to  the  end  that  such  title  shall  ex- 
press the  general  purposes  of  the  act,  the  title  cannot  be  resorted  to 
to  extend  or  restrain  any  positive  provision  in  the  law  itself. 

Constitutional  Law — Statutes — Construction — Resort  to  Title. — In 
the  construction  of  a  statute  the  intention  of  the  lawmakers  is  to  be 
found  and  given  effect  When  there  is  otherwise  doubt  or  obscurity  in 
the  act  resort  may  be  had  to  its  title  to  enable  the  court  to  discover  the 
intent,  and  remove  what  might  otherwise  be  uncertain  or  ambiguous. 

Trademarks — Whether  Lawful. —A  cigar  label  reading  an  follows:  "This 
certifies  that  the  cigars  contained  in  this  box  have  been  made  by  a  first- 
class  workman,  a  member  of  the  Cigar  Makers'  International  Union  of 
America,  an  organization  opposed  to  inferior,  rat  shop,  coolie,  prison,  or 
filthy  tenement-house  workmanship,"  is  not  unlawful  as  transgressing 
she  rules  of  morality  and  public  policy,  and  may  be  legally  adopted. 
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Trademarks — Whether  Lawful. — A  party  may,  without  condemning  or 
aspersing  the  product  of  other  manufacturers,  adopt  a  trademark  com* 
mendatory  of  the  article  he  has  for  sale,  or  he  may  lawfully  procure  the 
certificate  of  others  as  to  the  quality  of  the  article  he  places  upon  the 
market,  without  transgressing  the  rules  of  morality  or  public  policy. 

Reed,  Brown,  and  Allen,  for  the  appellant. 

M.  T.  Moloney,  attorney  general,  T.  J.  Scofield,  and  M.  L. 
Newell,  for  the  people. 

488  Shope,  J.  This  was  a  prosecution  of  the  plaintiff  in 
error  for  the  violation  of  section  2  of  an  act  entitled  "An  act 
to  protect  associations,  unions  of  workingmen,  and  persons  in 
their  labels  trademarks,  and  forms  of  advertising,"  in  force 
July  1,  1891.  Before  a  justice  of  the  peace  he  was  found 
guilty  and  a  fine  imposed.  On  appeal  to  the  criminal  court 
by  the  defendant  a  trial  was  had  by  jury,  resulting  in  a  ver- 
dict of  guilty,  and  a  judgment  for  one  hundred  dollars  fine 
and  costs  rendered. 

Section  1  of  the  act  under  consideration  provides:  V  When- 
ever any  person,  association,  or  union  of  workingmen  have 
adopted,  or  shall  hereafter  adopt,  for  their  protection,  any 
label,  trademark,  or  form  of  advertisement  announcing  that 
goods  to  which  such  label,  trademark,  or  form  of  advertise- 
ment shall  be  attached,  were  manufactured  by  such  person 
or  by  a  member  or  members  of  such  association  or  union  it 
shall  be  unlawful  for  any  person  or  corporation  to  counterfeit 
489  or  imitate  such  label,  trademark,  or  form  of  advertise- 
ment. Every  person  violating  this  section  shall,  upon  con- 
viction, be  punished  by  imprisonment  in  the  county  jail  for 
not  less  than  three  months  nor  more  than  one  year,  or  by  a 
fine  of  not  less  than  one  hundred  dollars,  nor  more  than  two 
hundred  dollars,  or  both."  Section  2  is  as  follows:  "Every 
person  who  shall  use  any  counterfeit  or  imitation  of  any  label, 
trademark,  or  form  of  advertisement  of  any  such  person, 
union,  or  association,  knowing  the  same  to  be  counterfeit  or 
imitation,  shall  be  guilty  of  a  misdemeanor,  and  shall  be 
punished  by  imprisonment  in  the  county  jail  for  a  term  of 
not  less  than  three  months  nor  more  than  one  year,  or  by  a 
fine  of  not  less  than  one  hundred  dollars  nor  more  than  two 
hundred  dollars,  or  both":  Laws  of  1891,  p.  202. 

The  plaintiff  in  error  was  a  dealer  in  cigars,  and  it  is  shown 
that  certain  witnesses  produced  applied  to  him  for  the  pur- 
chase of  cigars  by  the  box;  that  they  objected  to  purchasing 
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unless  there  were  upon  the  boxes  what  were  known  as  the 
"Union  Labels";  that  there  were  no  such  labels  upon  the 
boxes  produced  by  the  plaintiff  in  error  and  offered  to  be  sold. 
The  plaintiff  in  error  thereupon  took  these  boxes  of  cigars, 
went  into  the  back  part  of  his  store,  and  returned  with  boxes 
having  labels  on  them.  The  witnesses  then  paid  for  them  and 
took  them  away.  The  boxes  were  produced  and  identified  as 
being  those  sold  to  the  witnesses  by  plaintiff  in  error,  and  upon 
each  of  which  was  a  label  purporting  to  be  the  label  of  the 
Cigar  Makers'  International  Union  of  America.  This  label 
is  a  small  blue  paster,  on  which  is  printed  the  following: 

"  This  certifies  that  the  cigars  contained  in  this  box  have 
been  made  by  a  first-class  workman,  a  member  of  the  Cigar 
Makers'  International  Union  of  America,  an  organization  op- 
posed to  inferior,  rat  shop,  coolie,  prison,  or  filthy  tenement- 
house  workmanship.  Therefore,  we  recommend  these  cigars 
to  all  smokers  throughout  the  world.  All  infringements  upon 
this  label  will  be  punished  according  to  law. 

"A.  Strasser,  Pres.  C.  M.  I.  U.  of  America." 

490  It  is  shown  that  the  labels  are  issued  by  the  association 
to  its  members  bearing  the  local  stamp  and  factory  number 
of  the  particular  factory  to  which  they  are  issued.  It  was 
shown  that  the  labels  upon  the  boxes  purchased  by  the  wit- 
nesses from  Cohn  were  counterfeit  imitations  of  the  labels 
issued  by  the  Cigar  Makers'  International  Union  of  America. 
To  prove  the  adoption  of  this  trademark  by  the  Cigar  Makers' 
International  Union  of  America,  the  people  introduced  in 
evidence  a  certificate  of  the  secretary  of  state,  under  his  hand 
and  seal,  issued  in  conformity  with  the  provisions  of  section 
3  of  the  act  under  consideration.  That  section  provides  that 
every  person,  association,  or  union  of  workingmen  that  has 
heretofore  adopted  or  shall  hereafter  adopt  a  label,  trade- 
mark, or  form  of  advertisement,  as  aforesaid,  may  file  the 
same  for  record  in  the  office  of  the  secretary  of  state,  by  leav- 
ing two  copies,  counterparts  or  fac  similes  thereof,  with  the 
secretary  of  state,  and  the  secretary  shall  deliver  to  such 
person,  association,  or  union  so  filing  the  same  a  duly  attested 
certificate  of  the  record  of  the  same.  It  is  then  provided  that 
"such  certificate  of  record  shall,  in  all  suits  and  prosecutions 
under  this  act,  be  sufficient  proof  of  the  adoption  of  such 
label,  trademark,  or  form  of  advertisement,  and  of  the  right  of 
■aid  person,  association,  or  union  to  adopt  the  same."     It  was 
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proved  that  the  Cigar  Makers'  International  Union  of  America 
was  an  association  of  workingmen — of  cigarmakers;  that 
the  cigars  sold  by  Cohn  were  manufactured  by  Gustave 
Eddelstone;  that  at  the  time  he  sold  the  cigars  to  Cohn 
Brothers,  of  which  firm  plaintiff  in  error  was  a  member, 
there  were  no  blue  labels  on  the  boxes,  and  none  were  delivered 
with  the  cigars;  that  they  were  not  made  by  a  union  factory. 

It  is  objected  that  the  evidence  was  insufficient  to  warrant 
the  verdict.  It  need  only  be  said  that  there  was  evidence 
sufficient  to  justify  the  jury  in  finding  the  defendant  guilty 
of  using  a  counterfeit  or  imitation  label,  within  the  meaning 
of  section  2  of  the  act  before  quoted. 

4,1  It  is  next  insisted  that  the  statute  is  in  violation  of 
section  13  of  article  4  of  the  constitution,  providing  that  "no 
act  hereafter  passed  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title."  The  title  of  the  act  is, 
"An  act  to  protect  associations,  unions  of  workingmen,  and 
persons  in  their  labels,  trademarks,  and  forms  of  advertising." 
It  is  said  by  counsel  that  while  there  are  provisions  of  the 
act  designed  to  protect  trademarks,  the  provisions  of  sections 
1,  2,  4,  6,  and  7  relate  to  the  punishment  of  imitators  or  coun- 
terfeiters, and  those  using  such  imitations  and  counterfeits, 
and  are  not  enacted  for  the  protection  of  the  owners  of  the 
labels,  trademarks,  or  forms  of  advertising,  and  therefore  are 
rot  within  the  title  of  the  act.  As  said  in  Lamed  v.  Tiernan, 
110  111.  177:  "The  decisions  concur  in  laying  down  substan- 
tially the  rule  that  in  consistency  with  that  provision  there 
may  be  included  in  an  act  means  which  are  reasonably 
adapted  to  secure  the  objects  indicated  by  the  title":  See 
cases  there  cited.  When  the  general  purpose  is  declared  in 
the  title  the  means  for  its  accomplishment  provided  by  the 
act  will  be  presumed  to  be  intended  as  a  necessary  incident: 
Cl^eary  v.  Cook  County \  28  111.  534;  People  v.  Hazelwood,  116 
111.  319;  McOurn  v.  Board  of  Education,  133  111.  123.  The 
penalties  for  the  counterfeiting,  and  for  the  use  of  imitations 
and  counterfeits,  while  intended  as  punishment  for  the  viola- 
tion of  public  law,  are  imposed  to  protect,  in  the  language  of 
the  title,  associations  and  others  entitled  to  use  labels,  trade- 
marks, and  forms  of  advertisement  in  the  use  thereof.  The 
objection  is  not  well  taken. 

It  is  next  said  by  counsel  that  "  the  statute  is  wholly  void, 
because  it  is  obnoxious  to  the  constitutional  inhibition  (art.  4, 
•ec.  22),  which  provides  that  the  general  assembly  shall  not 
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pass  local  or  special  laws  granting  any  incorporation,  asso- 
ciation, or  individual  any  special  privilege,  immunity,  or 
franchise  whatever."  It  is  urged  that,  while  "persons"  are 
protected  in  their  labels,  etc.,  without  regard  to  their  avoca- 
tions, "associations  4M  or  unions,  to  avail  of  the  act,  must 
be  associations  or  unions  of  workingmen."  This  contention 
arises  from  a  misapprehension  of  the  statute.  It  seems  clear 
that  the  legislature  intended  that  any  person,  or  any  associa- 
tion of  whomsoever  formed,  or  any  union  of  workingmen, 
might  adopt  such  label,  etc.  If  it  be  permissible  to  refer  to 
the  title  of  this  act,  this  at  once  becomes  apparent.  By  ref- 
erence to  section  1,  before  quoted,  it  will  be  seen  it  is  there 
provided  that  "  whenever  any  person,  association,  or  union 
of  workingmen  have  adopted  a  label,"  etc.  The  language  of 
section  2  is,  a  person,  union,  or  association,"  while  sections  3 
and  4  are  the  same  as  section  1.  Now,  referring  to  the  title, 
it  is  seen  that  it  is  "An  act  to  protect  associations,  unions  of 
workingmen,  and  persons  in  their  labels,"  etc. 

Formerly,  when  the  titles  of  acts  were  no  necessary  part  of 
legislation,  the  title  was  not  to  be  considered  in  construing 
the  statute:  Plummer  v.  People,  74  111.  361;  Wills  v.  Wilkins, 
6  Mod.  62;  Endlich  on  Interpretation  of  Statutes,  sec.  58,  and 
note.  It  is,  however,  otherwise  where,  by  virtue  of  constitu- 
tional provision,  the  legislature  must  prepare  and  adopt  the 
title,  to  the  end  that  it  shall  express  the  general  purposes  of 
the  act.  It  cannot  be  resorted  to  to  extend  or  restrain  any 
positive  provision  in  the  body  of  the  law  itself:  Hadden  v. 
Collector  etc.,  5  Wall.  107;  Williams  v.  Williams,  8  N.  Y.  535; 
Myer  v.  Western  Car  Co.,  102  U.  S.  1;  Ely's  Appeal,  70  Pa.  St. 
311;  Halderman's  Appeal,  104  Pa.  St.  251.  It  is  one  of  the 
cardinal  principles  of  construction  that  the  intention  of  the 
lawmakers  is  to  be  found  and  given  effect,  and  where  there  is 
otherwise  doubt  or  obscurity  in  the  act,  or  its  meaning  is 
doubtful,  resort  may  be  had  to  the  title  of  the  act  to  enable 
the  court  to  discover  the  intent,  and  remove  what  otherwise 
might  be  uncertain  or  ambiguous:  United  States  v.  Palmer,  3 
Wheat.  631;  cases  supra.  The  term  "  unions,"  as  thus  applied, 
has  come  to  have  a  definite  and  well-understood  meaning, 
and  it  is  to  be  presumed  that  the  legislature,  in  using  493 
the  broader  and  more  comprehensive  term  "  associations,"  and 
at  the  same  time  making  the  law  applicable  to  all  persons,  in- 
tended the  use  of  the  words  in  their  ordinary  sense  and  signifi- 
cation.    There  is,  indeed,  no  more  reason  for  saying  that  by 
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"  associations"  is  meant  associations  of  workingmen,  thereby 
limiting  the  usual  and  ordinary  meaning  of  the  term,  than 
there  is  to  say  that  the  word  u  persons,"  as  used  in  the  act, 
should  be  construed  as  applying  to  workingmen  only.  The 
word  "  person"  would  have  the  effect  of  extending  the  act  to, 
and  would  include,  artificial  as  well  as  natural  persons:  Rev. 
Stats.,  sec.  1,  c.  131.  The  objection  is  not  tenable:  Hawthorn 
v.  People,  109  111.  302;  50  Am.  Rep.  610. 

It  is  next  objected  that  the  label,  an  imitation  and  counter- 
feit of  which  is  alleged  to  have  been  unlawfully  used  by 
plaintiff  in  error,  could  not  have  been  rightfully  adopted 
either  as  a  label,  trademark,  or  form  of  advertisement.  It  is 
said  that  it  transgresses  the  rules  of  morality  and  public 
policy.  We  are  referred  to  the  rule  in  respect  to  trademarks,, 
that  "to  be  a  lawful  trademark  the  emblem  must  avoid  trans- 
gressing the  rules  of  morality  and  public  policy":  Brown  on 
Trademarks,  sec.  602.  And  also  to  the  case  of  McVey  v. 
Brendel,  141  Pa.  St.  235,  27  Am.  St.  Rep.  625,  decided  by  the 
supreme  court  of  Pennsylvania,  which  was  a  proceeding  in 
equity  to  restrain  the  use  of  imitations  of  the  label  adopted 
by  the  Cigar  Makers'  International  Union  of  America.  It  is 
conceded  there  is  no  statute  in  that  state  protecting  labels 
adopted  by  dealers,  etc.  The  case  is  cited  mainly  for  the 
purpose  of  showing  the  construction  placed  upon  the  blue 
label  by  that  court,  the  case  having  been  decided  upon  other 
grounds.  With  all  due  deference,  we  are  unable  to  concur 
in  the  views  of  the  learned  judge  who  delivered  the  opinion 
of  the  court.  By  reference  to  the  label  heretofore  set  out  it 
will  be  seen  that  it  is  a  certificate,  signed  by  the  president  of 
the  Cigar  Makers'  International  Union  of  America,  certify- 
ing that  the  cigars  contained  in  the  box  upon  which  it  is 
placed  were  "made  by  a  first-class  workman,  a  494  member 
of  the  Cigar  Makers'  International  Union  of  America,  an 
organization  opposed  to  inferior,  rat  shop,  coolie,  prison,  or 
filthy  tenement-house  workmanship,"  and  it  concludes: 
"Therefore,  we  recommend  these  cigars  to  all  smokers  through- 
out the  world."  The  purpose,  as  derived  from  the  label 
itself,  is  to  send  the  cigars  out  to  the  public  with  the  assur- 
ance that  they  are  made  by  a  first-class  workman,  who  belongs 
to  an  order  opposed  to  the  inferior  workmanship  designated. 
It  will  be  observed  that  the  label  attacks  no  other  manufac- 
turer of  cigars.  It  says  simply,  in  effect,  these  cigars  are  not 
the   product  of  inferior,  rat  shop,   coolie,   prison,  or   filthy 
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tenement-house  workmanship.  Can  it  be  said  that  one  may 
not,  without  condemning  or  aspersing  the  product  of  other 
manufacturers,  commend  the  article  he  has  for  sale?  If  he 
may  do  so  himself,  may  he  not  procure  the  certificate  of 
others  as  to  the  quality  of  the  article  he  puts  upon  the 
market?  If  one  is  engaged  in  the  manufacture  of  wine,  is  it 
an  aspersion  upon  the  product  of  other  manufacturers  that  a 
winegrowers'  association  certifies  that  his  wine  is  the  pure 
juice  of  the  grape,  free  from  adulteration?  Certainly  not. 
This  label  does  not  say,  or  purport  to  say,  that  cigars  made 
by  nonunion  men  are  of  the  inferior  class  mentioned,  or  that 
cigars  made  by  nonunion  men  are  not  free  from  the  impurity 
or  taint  to  which  they  might  be  subjected  by  such  workman- 
ship. It  does,  in  effect,  say  that  cigars  are  upon  the  market 
which  are  the  product  of  rat  shops,  filthy  basements,  of 
Chinese  establishments,  of  prisons,  and  tenement- houses, 
and  proposes  to  assure  customers  that  cigars  sold  under  this 
label  are  not  the  product  of  such  establishments.  This  and 
nothing  more.  And  can  it  be  doubted  that  public  policy 
would  be  best  served  if  all  manufacturers  of  cigars  would 
truthfully  make  the  like  assurance  to  the  public? 

We  need  not  extend  this  discussion.  We  are  of  opinion 
that  the  label  adopted  by  the  Cigar  Makers'  International  495 
Union  of  America  is  neither  immoral  nor  against  public 
policy,  and  might  lawfully  be  adopted  by  that  body. 

Other  errors  are  assigned  which  have  been  carefully  con- 
sidered, but  are  not  deemed  of  sufficient  importance  to  merit 
discussion. 

The  judgment  of  the  criminal  court  of  Cook  county  will 
be  affirmed.  

Statutes  Containing  mors  than  One  Subject. — To  constitute  duplic- 
ity of  Bubject  an  act  must  embrace  two  or  more  dissimilar  and  discordant 
subjects  that  by  no  fair  intendment  can  be  considered  as  having  any  legiti. 
mate  connection  or  relation  to  each  other:  Johnson  v.  Harrison,  47  Minn.  575; 
28  Am.  St.  Rep.  382,  and  note,  with  the  cases  collected.  See,  also,  the 
extended  notes  to  Davis  v.  State,  61  Am.  Dec.  337,  and  Tuttle  v.  Stroul,  82 
Am.  Dec.  110. 

Statutes— Subject  Expressed  in  Title. — A  statute  is  not  open  to  the 
objection  that  it  contains  subjects  not  "  clearly"  expressed  in  its  title  when 
such  subjects  are  all  "referable  and  cognate"  to  the  subjects  expressed  in 
such  title:  State  v.  Harrub,  95  Ala.  176;  36  Am.  St.  Rep.  195,  and  note.  The 
title  to  an  act  must  clearly  express  the  subject  or  subjects  contained  therein, 
otherwise  it  is  void:  Philadelphia  v.  Ridge  Ave.  Ry.  Co.,  142  Pa.  St.  484;  24 
Am.  St.  Rep.  512,  and  note.  The  title  to  an  act  and  the  act  itself  must 
correspond,  not  literally,  but  substantially:  Macon  etc.  R.  R.  Co.  v.  Gibson,  85 
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Ga.  1;  21  Am.  St.  Rep.  135,  and  extended  note.  See  the  notes  to  People  w, 
McCann,  69  Am.  Dec.  648;  Neunendorff  v.  Duryea,  25  Am.  Rep.  239,  and  the 
notes  to  Hronek  v.  People,  23  Am  St.  Rep.  663,  and  Fidelity  Ins.  etc  Co.  t. 
Shenandoah  Valley  B.  B.  Co.,  19  Am.  St.  Rep.  872. 

Statutbs — Interpretation — Referring  to  Title. — The  character  of  a 
statute  is  not  determined  by  its  title,  but  by  its  provisions,  unless  its  language 
is  ambiguous,  in  which  event  its  title  and  the  occasion  of  its  enactment  may 
be  considered  to  assist  a  correct  understanding  of  its  terms:  People  v. 
O'Brien,  111  N.  Y.  1;  7  Am.  St.  Rep.  684;  People  v.  McCann,  16  N.  Y.  58; 
69  Am.  Dec.  642;  Blakeney  v.  Blakeney,  6  Port.  109;  30  Am.  Dec.  574; 
Bynum  v.  Clark,  3  McCord,  298;  15  Am.  Dec.  633;  Hart  v.  Mayor,  9  Wend. 
171;  24  Am.  Dec  165;  Sutherland  v.  De  Leon,  1  Tex.  250;  46  Am.  Deo.  100, 
\sd  not* 
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Streets — Easement  or  Light  and  Air. — A  private  individual  cannot 
appropriate  to  his  own  exclusive  use  a  portion  of  the  surface  of  a  street 
dedicated  to  the  public  use,  and  a  dedication  of  a  strip  of  land  for  a 
publie  street  embraces  not  only  the  surface  of  the  ground  but  the  air 
and  light  above,  and  an  individual  has  no  more  right  to  obstruct  the 
light  and  air  above  the  street  than  he  has  to  obstruct  the  surface  of  the 
•oil. 

Highways— Easement  of  Light  and  Air. — When  a  strip  of  land  is  declared 
a  public  highway,  the  adjoining  owner  has  the  right  to  light  and  air  from 
it.  The  column  of  light  and  air  above  the  roadbed  is  as  much  a  part 
of  the  highway  as  the  roadbed  itself;  and  when  cities  or  towns  have 
been  built  up  along  a  public  highway  the  right  to  light  and  air  from  it 
becomes  vested.  Even  the  legislature  has  no  power  to  deprive  abutting 
owners  of  it  without  compensation. 

Municipal  Corporations — Control  Over  Streets — Power  to  Devote  to 
Private  Use. — A  city  has  ample  power  to  control,  regulate,  and  im- 
prove its  streets  and  alleys  in  such  manner  as  the  demands  of  the  pub- 
lic require;  but  it  has  no  power  to  devote  its  alleys  or  streets,  or  any 
part  thereof,  to  a  private  use. 

Municipal  Corporations — Streets. — Statutory  Dedication  of  streets  and 
alleys  to  a  city  by  the  owner  of  land  vests  the  fee  thereto  in  the  city  in 
trust  for  the  public  use,  and  for  no  other  purpose. 

Municipal  Corporations— Streets— Dedication,  Effect  of. — When  the 
owner  of  land  lays  out  and  establishes  a  town,  and  makes  and  exhibits 
a  plan  thereof,  with  various  plats  of  spare  ground  for  streets  and  alleys, 
and  sells  lots  with  clear  reference  to  such  plan,  the  purchasers  of  lots 
acquire,  as  appurtenant  to  their  lots,  every  easement,  privilege,  and 
advantage  which  the  plan  represents  as  belonging  to  them  as  part  of  the 
town,  or  to  their  owners,  as  citizens  of  the  town.  The  right  thus  pass- 
ing to  the  purchasers  is  not  the  mere  right  that  they  may  use  the  streets 
or  other  public  places  according  to  their  appropriate  purposes,  but  a 
right  vesting  in  them  that  all  persons  whatever,  as  occasion  may 
require  or  invite,  may  so  use  them,  and  that  they  shall  be  forever  open 
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to  the  use  of  the  public,  free  from  all  claim  or  interference  of  the  land- 
owner inconsistent  with  such  use. 

Struts — Nuisances — Injunction. — Irreparable  Injury  as  used  in  the- 
law  of  injunction  against  obstructions  in  public  streets  does  not  neces- 
sarily mean  that  the  injury  complained  of  is  beyond  the  possibility  of 
compensation  in  damages,  nor  that  it  must  be  very  great,  and  the  fact 
that  no  actual  damages  can  be  proved,  so  that  in  an  action  at  law  a  jury 
could  award  nominal  damages  only,  is  sufficient  reason  why  a  court  of 
equity  should  interfere  by  injunction  when  the  nuisance  is  continuous. 

Municipal  Corporations— Streets — Dedication— Right  of  Lot- owners 
TO  Light  and  Air. — When  the  original  owner  of  an  addition  to  a 
city  makes  a  plat  dividing  the  land  into  blocks  and  lots,  streets  and 
alleys,  and  sells  and  conveys  the  lots  with  reference  to  that  plat,  a  right 
arises  in  favor  of  purchasers  of  lots  fronting  on  a  street  to  have  it  for- 
ever kept  open,  and  free  from  obstruction  from  the  surface  of  the  soil 
to  the  sky,  for  the  passage  of  light  and  air.  No  grant  or  covenant  is 
required  to  create  this  right  which  may  be  regarded  as  an  incorporeal 
hereditament  appurtenant  to  the  lots. 

Municipal  Corporations — Streets — Right  of  Lot-owner  to  Light  and 
Air — Injunction  to  Preserve. — An  owner  of  a  lot  fronting  a  dedicated 
city  street  is  entitled  to  an  injunction  to  restrain  the  erection  of  a  bridge- 
across  the  street  when  its  erection  would  obstruct  the  free  passage  of 
light  and  air,  and  result  in  serious  damage  to  such  lot-owner,  different 
in  character  from  that  sustained  by  the  public,  and  although  the  com- 
plaint and  prayer  for  injunction  describes  a  bridge  of  certain  dimen- 
sions, the  lot-owner  is  entitled  to  a  decree  enjoining  the  construction  of 
any  bridge  across  the  street,  and  not  to  a  decree  confined  to  the  par- 
ticular kind  of  bridge  described.  It  is  the  duty  of  the  court  to  render 
a  decree  which  settles  the  controversy. 

Wilson j  Moore,  and  McEvaine,  for  the  appellants. 

/. «/".  Herrick,  for  the  appellees. 

561  Craig,  J.  This  was  a  bill  brought  by  Henry  A.  Barling, 
Edward  H.  Green,  and  Edward  D.  Mandell,  trustees  under  the 
will  of  Edward  Mott  Robinson,  deceased,  against  Marshall  Field 
and  others,  to  enjoin  them  from  building  or  constructing  any 
building,  bridge,  passageway,  or  other  construction  on,  upon,  or 
across  the  alley  known  as  "Holden  place"  or  "  court,"  between 
the  north  line  of  Washington  street  and  complainant's  prop- 
erty described  in  the  bill.  The  block  in  the  city  of  Chicago 
bounded  by  Wabash  avenue,  Randolph,  State,  and  Washing- 
ton streets  is  known  as  block  13  of  Fort  Dearborn  addition 
to  Chicago.  The  land,  when  platted,  belonged  to  the  United 
States,  and  the  plat  of  Fort  Dearborn  addition  was  executed 
and  recorded  in  June,  1839.  The  following  plat  shows  State 
street,  Washington  street,  Wabash  avenue,  and  Randolph 
street  as  originally  laid  out,  and  also  Holden  place.  The 
plat  also  shows  the  location  of  complainants'  property,  and 
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the  location  of  Field's  old  building  and  the  new  one,  and  the 
point  where  it  was  proposed  to  erect  the  bridge  across  Hoi  JeD 
place,  connecting  the  two  buildings: 
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••'  Holden  place,  as  will  appear  from  the  plat,  is  forty  fpet 
wide,  extending  north  and  south  through  blocks  13  and   14. 
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*ss  with  lots  on  each  side,  those  on  the  east  fronting  on 
Wabash  avenue,  and  those  on  the  west  fronting  on  State  street. 
Holden  place  has  been  used  as  a  public  place  or  street  for 
many  years.  The  defendants'  lots  on  the  northeast  corner  of 
Washington  and  State  streets  have  a  frontage  of  one  hundred 
and  sixty  feet  on  State,  extending  back  to  Holden  place,  cov- 
ered by  a  six-story  building,  occupied  by  Marshall  Field  & 
Co.  for  several  years  as  a  dry-goods  house.  The  defendants 
have  acquired  lots  on  the  northwest  corner  of  Wabash  avenue 
and  Washington  street,  with  a  frontage  of  one  hundred  and 
eight  feet  on  Wabash  avenue,  extending  back  to  Holden  place. 
On  the  latter  lots  the  appellants  commenced  the  erection  of  a 
new  building  nine  stories  high.  At  the  time  of  the  filing  of 
the  bill  the  new  building  had  been  erected  six  stories  high, 
and  the  appellants  were  about  to  commence  the  erection  of  a 
bridge  or  passageway  over  Holden  place,  connecting  the  old 
and  new  buildings.  The  bridge  or  passageway,  as  disclosed 
by  the  answer,  was  to  be  eighteen  feet  above  the  surface  of 
Holden  place,  three  stories  in  height,  extending  north  from 
Washington  street  over  the  alley,  the  entire  width  of  the  alley, 
the  distance  of  forty-five  feet,  and  upwards  fifty-five  feet,  or 
seventy-three  feet  above  the  ground. 

It  is  charged  in  the  bill  "  that  the  effect  of  said  construc- 
tion of  such  connecting  building,  if  the  same  be  not  prevented 
by  this  honorable  court,  will  be  to  deprive  your  orator's  said 
building  and  the  occupants  thereof,  to  a  great  extent,  of  sun- 
shine, light,  air,  and  warmth,  which  they  have  hitherto  en- 
joyed by  reason  of  the  opening  and  keeping  open  of  said  court 
or  alley  from  the  time  of  said  platting  and  subdivision  down 
to  the  present;  will  give  said  alley  an  appearance  of  a  private 
gateway  and  passage;  will  hinder  and  deter  traffic,  and  in 
many  other  ways  cause  serious  and  continuing  damage  to 
your  orators  and  their  property;  that  such  damage  will 
amount  to  many  thousands  of  dollars,  and  will  be  beyond 
legal  remedy  or  relief  if  not  prevented  by  this  court."  It  is 
564  also  alleged  that  orators,  and  Marshall  Field  &  Co.,  and 
the  other  defendants,  hold  their  respective  lands  in  said  block 
13  under  a  common  source  of  title,  viz.,  the  United  States,  by 
patents  made  by  the  United  States  in  pursuance  of  a  subdi- 
vision, plat,  and  sales  by  the  United  States;  that  by  reason 
of  the  exhibition  and  publication  of  the  said  subdivision  and 
plat,  and  by  the  sale  of  lots  thereunder  to  the  respective 
grantors  of  your  orators,  and  the  said  defendants,  Marshall 
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Field  &  Co.,  or  said  Marshall  Field,  for  their  use,  there  has 
resulted,  as  between  your  orators  and  the  said  Marshall  Field 
<fc  Co.,  or  such  of  them  as  own  the  said  properties  so  fronting 
south  on  Washington  street,  on  either  side  of  said  alley,  a 
right,  in  law,  to  have  the  said  alley  remain  absolutely  and 
wholly  open  forever,  of  the  same  dimensions  and  to  the  same 
extent  as  delineated  by  the  United  3tates  upon  the  subdivi- 
sion and  plat  aforesaid,  viz.,  from  the  north  line  of  Washing- 
ton street,  forty  feet  in  width,  to  the  south  line  of  Randolph 
street,  and  upwards  to  the  sky. 

In  the  answer  appellants  admit  the  intention  to  build  the 
proposed  bridge  or  structure  over  and  across  Holden  place, 
but  deny  that  it  will  interfere  with  the  light,  air,  and  ventila- 
tion of  complainants'  premises,  or  that  it  will  in  any  manner 
injure  complainants.  The  appellants  also  set  up  and  rely 
upon  an  ordinance  set  out  in  complainants'  bill,  passed  by 
the  city  of  Chicago,  June  6, 1892.  Section  1  of  the  ordinance 
is  as  follows: 
"Be  it  ordained  by  the  City  Council  of  the  City  of  Chicago: 

"  Section  1.  That  permission  and  authority  be  and  is  hereby 
given  to  John  M.  Pashley,  and  his  assigns,  to  construct  and 
use  a  bridge  or  covered  passageway  across  the  alley  running 
between  lots  9,  10,  and  11  on  one  side,  and  lot  6,  in  assessor's 
subdivision  of  lots  6,  7,  and  8,  etc.,  on  the  other,  all  in  block 
13,  Fort  Dearborn  addition  to  Chicago,  provided  the  lowest 
portion  of  said  bridge  or  passageway  shall  not  be  lower  than 
eighteen  feet  above  grade  of  alley,  and  shall  be  so  constructed 
*•*  that  free  and  unobstructed  passage  may  be  had  under 
the  same,  and  provided  that  said  bridge  or  passageway  shall 
be  constructed  of  incombustible  material,  and  to  the  satisfac- 
tion of  the  commissioner  of  buildings." 

Section  2  provides  that  Tushley  or  his  assigns,  and  all  per- 
sons who  shall  occupy  the  buildings  which  the  bridge  is  to 
connect,  shall  indemnify  and  save  the  city  of  Chicago  harm- 
less from  all  damages  for  which  it  may  become  liable  by  rea- 
son of  the  passageway  granted. 

It  will  not  be  necessary  to  cite  authorities  in  support  of  the 
proposition  that  a  private  individual  cannot  appropriate  to 
his  own  exclusive  use  a  portion  of  the  surface  of  a  street  dedi- 
cated to  the  public  use.  Before  Holden  place  was  dedicated 
to  the  publio  as  a  street  the  title  of  the  United  States,  the 
original  proprietor,  was  not  confined  to  the  surface  of  the 
ground,  but  its  title  extended  upward,  embracing  the  light 
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and  air  as  well  as  the  soil,  and  the  dedication  of  the  strip  of 
land  for  a  public  street  embraced  not  only  the  surface  of  the 
ground  but  the  light  and  air  above,  and  an  individual  has 
no  more  right  to  obstruct  the  light  and  air  above  the  street 
than  he  has  to  obstruct  the  surface  of  the  soil. 

In  Barnett  v.  Johnson,  15  N.  J.  Eq.  481,  where  it  was  pro- 
posed to  obstruct  light  and  air  over  ground  dedicated  to  the 
public,  it  is  said:  "  When  the  strip  of  land  is  declared  a  pub- 
lic highway,  the  adjoining  owner  has  the  right  to  light  and 
air  from  it.  The  column  of  light  and  air  above  the  roadbed, 
whether  of  land  or  water,  is  as  much  a  part  of  the  highway  as 
the  roadbed  itself.  Take  them  away  and  there  would  be  left 
no  public  passage.  By  its  being  declared  a  highway  by  the 
sovereign  power  the  light  and  air  above  it  become  again  the 
common  property  of  all,  which  all  may  breathe  and  use  when* 
ever  they  may  legally  touch  it,  whether  in  the  road  or  along 

its  sides When  cities  and  villages  have   been   built 

up  along  a  public  highway  the  right  to  light  and  air  from  it 
becomes  vested,  and  even  the  legislature  would  have  no  more 
866  rjght  to  deprive  them  (abutting  owners)  of  it  without  com- 
pensation than  they  would  have  to  draw  off  the  water  from  a 
navigable  Rtream." 

But  the  city  of  Chicago  passed  an  ordinance  which  pur- 
ported to  authorize  the  construction  of  a  bridge  or  passage- 
way, and  it  becomes  important  to  inquire  in  what  manner  the 
ordinance  affected  the  rights  of  the  parties  in  interest.  The 
ordinance  does  not  purport  to  grant  the  right  for  any  public 
purpose.  The  use  to  be  made  of  the  street  is  a  private  one» 
solely  for  appellants'  benefit  in  the  transaction  of  their  private 
business.  Clause  7  of  section  62,  chapter  24,  of  the  Revised 
Statutes,  confers  power  on  cities  organized  under  the  general 
incorporation  act,  as  is  the  city  of  Chicago,  to  lay  out,  estab- 
lish, open,  alter,  widen,  extend,  grade,  pave,  or  otherwise  im- 
prove streets,  alleys,  avenues,  sidewalks,  wharves,  parks,  and 
public  grounds,  and  vacate  the  same.  But  there  is  nothing 
in  this  section  of  the  statute,  or  in  any  other  portion  of  the 
general  incorporation  act,  which  confers  the  power  on  the 
municipality  to  devote  a  street,  or  any  part  thereof,  to  a  mere 
private  use.  By  the  making  of  the  plat  in  conformity  to  law 
there  was  a  statutory  dedication.  The  fee  of  the  street  passed 
to  the  city  of  Chicago,  but  the  city  held  the  fee  in  trust  for  the 
public,  and  for  no  other  purpose.  While  the  city  had  ample 
power  to  control,  regulate,  and  improve  the  street  in  such  man- 
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ner  as  the  demands  of  the  public  required,  the  law  conferred 
no  authority  on  the  city  to  devote  the  alley  to  private  uses. 

In  the  late  case  of  Smith  v.  McDowell,  148  111.  51,  where  a 
city  passed  an  ordinance  to  vacate  a  portion  of  a  street  for 
the  purpose  of  allowing  a  private  individual  to  use  that  por- 
tion for  a  part  of  a  building  about  to  be  erected,  it  was  held 
that  the  city  had  no  power  to  devote  the  streets  to  that  pur- 
pose. It  is  there  said:  "The  municipality,  in  respect  of  its 
streets,  is  a  trustee  for  the  general  public,  and  holds  them  for 
the  use  to  which  they  are  dedicated.  The  fundamental  idea 
of  a  street  is  not  only  that  it  is  public,  but  that  it  is  public 
*6T  in  all  its  parts,  for  free  and  unobstructed  passage  thereon 
by  all  persons  desiring  to  use  it. 

"In  Alton  v.  Illinois  Transp.  Co.,  12  111.  38,  52  Am.  Dec-479, 
we  said,  in  treating  the  subject  there  under  consideration: 
*  Whatever  title  to  these  public  grounds  may  be  vested  in  the 
city  she  has  not  the  unqualified  control  and  disposition  of 
them.  They  were  dedicated  to  the  public  for  particular  pur- 
poses, and  only  for  such  purposes  can  they  be  rightfully  used. 
For  these  purposes  the  city  may  improve  and  control  them, 
and  adopt  all  needful  rules  and  regulations  for  their  manage- 
ment and  use,  but  she  cannot  alien  or  otherwise  dispose  of  thorn. 
At  most,  she  but  holds  them  in  trust  for  the  benefit  of  the  gen- 
eral public.'  In  Quinn/ v.  Jbnea,  76  111.  231,  20  Am.  Rep.  243, 
after  quoting  with  approval  the  foregoing  language,  it  is  said: 
'It  is  the  unquestioned  duty  of  the  city,  in  controlling  and 
improving  the  streets,  to  prepare  them  for  public  use  as 
streets,  ....  as  the  public  necessity  may  require.  Holding 
them  in  trust  for  the  public,  and  having  no  authority  to  con- 
vey or  divert  them  to  other  uses,  it  would  seem  inevitably  to 
follow  that  they  can  have  no  power  to  grant  to  individuals 
rights  or  easements  in  the  streets  which  might  in  any  way 
interfere  with  the  duty  of  preparing  them  for  public  use.' 
And  in  Chicago  etc.  Canal  Co.  v.  Garrity,  115  111.  155,  in  con- 
sidering the  power  of  the  municipality  to  grant  rights  in  the 
public  streets  of  the  city,  it  was  said:  •  It  is  not  claimed  that 
the  use  of  the  streets  can  be  permanently  granted  for  private 
purposes,  and  we  recognize  as  unquestionable  law  that  the  use 
of  the  streets  ....  must  be  for  the  public,  and  that  no  cor- 
poration or  individual  can  acquire  an  exclusive  right  to  their 
use,  or  to  the  use  of  any  part  of  them,  for  private  purposes.' 
In  Glasgow  v.  St.  Louis,  87  Mo.  678,  under  power '  to  establish, 
open,  vacate,  alter,  widen,  extend,  pave,  or  otherwise  improve, 
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all  streets,'  etc.,  it  was  held  that  an  ordinance  to  vacate  a 
portion  of  one  of  the  streets  of  the  city  for  the  use  of  private 
parties  was  ultra  vires.  See,  also,  Reimer's  Appeal,  100  Pa. 
St.  182;  45  Am.  Rep.  373;  St.  Vincent  Orphan  Asylum  v.  Troy, 
76  N.  Y.  108;  32  Am.  Rep.  286;  State  v.  «68  Berdetta,  73  Ind. 
185;  38  Am.  Rep.  117;  Belcher  Sugar  Refining  Co.  v.  St.  Louis 
Grain  Elevator  Co.,  82  Mo.  127;  Dubach  v.  Hannibal  etc.  R.  R. 
Co.,  89  Mo.  486.  And  we  held  that  the  city  cannot  acquire  land 
by  condemning  the  same  for  a  street  when  the  real  purpose 
is  to  devote  it  to  a  private  use:  Ligare  v.  City  of  Chicago,  139 
111.  46;  32  Am.  St.  Rep.  179.  In  Belcher  Sugar  Refining  Co, 
v.  St.  Louis  Grain  Elevator  Co.,  82  Mo.  127,  the  court  held 
that  the  corporation  could  not  condemn  property  for  a  public 
use,  to  be  appropriated  to  a  private  use." 

But  it  is  claimed  that  appellees  are  not  entitled  to  a  decree 
unless  they  allege  and  prove  they  would  sustain  a  special  and 
substantial  injury.  It  is  conceded  that  both  parties  in  this 
case  derive  title  to  their  lots  from  a  common  source — the 
original  proprietor  of  Kinzie's  addition;  that  the  conveyances 
were  made  with  reference  to  the  plat;  that  the  streets  and  the 
alley  in  question,  Holden  place,  all  appear  in  the  plat.  It  is 
claimed  on  behalf  of  appellees  that  where  the  owner  of  lots 
exhibits  a  plat  of  a  town  or  addition,  in  which  a  street  has 
been  laid  out  and  dedicated,  and  sells  and  conveys  lots  abut- 
ting on  such  street  with  a  clear  reference  to  the  plat,  the  pur- 
chasers of  such  lots  acquire,  as  appurtenant  to  their  lots,  the 
right  to  have  the  street  kept  open  and  maintained  as  a  street. 

In  Zearing  v.  Raber,  74  111.  409,  where  a  similar  question 
arose,  the  court  quotes  from,  and  indorses  what  is  said  in 
Smith's  Leading  Cases,  as  follows:  "  If  the  owner  of  land  lays 
out  and  establishes  a  town,  and  makes  and  exhibits  a  plan  of 
the  town,  with  various  plats  of  spare  ground,  such  as  streets, 
alleys,  quays,  etc.,  and  sells  the  lots  with  clear  reference  to 
that  plan,  the  purchasers  of  the  lots  acquire,  as  appurtenant  to 
their  lots,  every  easement,  privilege,  and  advantage  which  the 
plan  represents  as  belonging  to  them  as  part  of  the  town,  or  to 
their  owners,  as  citizens  of  the  town.  And  the  right  thus 
passing  to  the  purchasers  is  not  the  mere  right  that  such  pur- 
chasers may  use  these  streets  or  other  public  places  accord- 
ing to  their  appropriate  purposes,  but  a  right  vesting  569  in 
the  purchasers  that  all  persons  whatever,  as  their  occasion 
may  require  or  invite,  may  so  use  them;  in  other  words,  the  sale 
and  conveyance  of  lots  in  the  town,  and  according  to  its  plan, 
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imply  a  grant  or  covenant  to  the  purchasers  that  the  streets 
and  other  public  places,  indicated  as  such  upon  the  plat, 
shall  be  forever  open  to  the  use  of  the  public,  free  from  all 
claim  or  interference  of  the  proprietor  inconsistent  with  such 
use."  In  Earll  v.  City  of  Chicago,  136  111.  285,  the  above  ca6& 
iB  quoted  with  approval  and  the  same  doctrine  is  announced. 

In  Lake  View  v.  Le  Bahn,  120  111.  92,  where  a  lot-owner 
filed  a  bill  to  enjoin  the  town  from  prosecuting  him  for  an 
alleged  obstruction  of  a  strip  of  land  in  what  was  claimed  to- 
be  a  platted  street,  on  the  ground  that  the  dedication  was  in- 
valid, the  court  directed  the  dismissal  of  the  bill,  and  among 
other  things  said:  "Each  block  was  thus  (by  the  plat  and 
conveyances  with  reference  to  it)  burdened  with  the  easement 
of  a  street  upon  a  strip  of  land  thirty-three  feet  wide  around 
it,  and  entitled  to  the  benefit  of  the  easement  of  a  street  of 
like  width  upon  the  adjoining  side  of  the  opposite  block,  so 
far  as  there  was  a  block  opposite,  thus  making  a  street  sixty- 
six  feet  wide  around  each  block In  taking  the  several 

blocks  of  land  with  the  arrangement  of  this  system  of  streets 
there  were  implied  mutual  agreements  that  the  streets  should 
ever  remain  as  platted — a  dedication  to  the  public  use  of  the 
ground  laid  out  as  a  street  as  effectual  as  could  have  been 

made  by  deed  solemnly  executed He  (the  adjoining 

lot-owner  claiming  to  the  center  of  the  street)  took  and  held 
an  estate  upon  the  condition  of  its  being  burdened  with  the 
easement  of  the  streets,  and  the  public  authorities,  in  opening 
and  improving  the  streets,  act  as  for  the  representatives  of 
the  lot-owners,  with  others,  in  so  doing." 

Newell  v.  Sass,  142  111.  104,  is  also  a  case  in  point.  There 
a  bill  was  filed  by  a  lot-owner  to  enjoin  the  owner  of  another 
lot  in  the  same  subdivision  from  obstructing  an  alley.  The 
*70  defendant  set  up,  among  other  things,  that  complainant 
was  not  injured,  that  6he  had  no  right  to  an  injunction,  and 
that  there  was  a  remedy  at  law.  In  the  decision  of  the  case 
it  was,  among  other  things,  said:  "Appellants  invoked,  as 
against  this  decree,  the  rule  that  equity  will  only  interpose  to 
prevent  a  threatened  nuisance  where  the  injury  will  be  irrep- 
arable, where  the  complainant's  right  is  clear,  and  where 
proof  of  the  facts  upon  which  the  complainant  rests  is  of  the 
most  convincing  character.  There  is  here  no  question  as  to 
the  character  of  the  act  threatened,  and  complainant's  right 

does  not  seem  to  be  seriously  contested The  execution 

of  the  plat  under  which  complainant  claims  her  easement, 
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and  the  Bale  of  the  lots  afterwards,  in  conformity  therewith, 
are  clearly  proven.  Appellants  seem,  at  the  time  of  filing  the 
answer,  to  have  been  under  the  impression  that  appellee  could 
derive  no  rights  under  the  plat  unless  it  had  been  accepted 
by  the  city  or  the  public,  and  hence  denied  that  there  had 
ever  been  such  acceptance.  But  appellee's  right  is  established 
by  showing  that  6he  owns  an  easement — the  right  of  passage 
— incident  to  her  ownership  of  her  lot It  is  not  neces- 
sary, in  such  case,  that  the  easement  claimed  by  the  grantee 
must  be  really  necessary  for  the  enjoyment  of  the  estate 
granted.  It  is  sufficient  if  it  is  highly  convenient  and  bene- 
ficial therefor:  Cihak  v.  Klekr,  117  111.  643.  'Irreparable  in 
jury,'  as  used  in  the  law  of  injunction,  does  not  necessarily 
mean  'that  the  injury  is  beyond  the  possibility  of  compensa- 
tion in  damages,  nor  that  it  must  be  very  great;  and  the  fact 
that  no  actual  damages  can  be  proved,  so  that  in  an  action 
at  law  the  jury  could  award  nominal  damages  only,  often 
furnishes  the  very  best  reason  why  a  court  of  equity  should 
interfere  in  a  case  where  the  nuisance  is  a  continuous  one': 

Elliott  on  Roads  and  Streets,  497 And  this  court  has, 

in  harmony  with  these  authorities,  held  that  injunction  will 
lie  to  prevent  obstruction  to  a  private  way,  571  on  the  ground 
that  the  party  has  no  adequate  remedy  at  law:  McCann  v. 
Day,  57  111.  101." 

The  same  rule  has  been  adopted  in  other  states.  In  Dill 
v.  Board  of  Education,  47  N.  J.  Eq.  421,  an  injunction  at  the 
suit  of  a  lot-owner  was  sustained,  restraining  an  obstruction 
of  the  light  and  air  from  an  alley  dedicated  by  plat.  In  the 
decision  of  the  case  it  is  said:  "  The  right  to  have  the  alley 
thus  described  forever  preserved  as  a  street  is  a  private  right 
annexed  as  an  appurtenant  to  the  ownership  of  the  land  con- 
veyed, and  is  entirely  distinct  from,  and  in  addition  to,  the 
rights  of  the  owner,  as  a  citizen  at  large,  to  use  the  street 
after  it  should  become  a  public  street  by  acceptance  by  the 
public  authorities.  But  while  it  is  a  private  right  it  is,  in 
my  judgment,  coextensive  with  the  public  right  just  men- 
tioned, in  that  it  goes  the  length  of  requiring  that  the  alley 
should  be  preserved,  in  all  respects,  as  if  it  were  actually  a 
public  street":  See,  also,  Story  v.  New  York  Elevated  Ry.  Co., 
90  N.  Y.  123;  43  Am.  Rep.  146;  Salisbury  v.  Andrews,  128 
Mass.  336;  Schwoerer  v.  Boylston  Market  Assn.,  99  Mass.  285. 

We  do  not  understand  that  appellees'  right  to  have  Holden 
place  kept  free  and  clear  of  all  obstruction  rests  on  any  per- 
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€onal  covenant  of  the  appellants,  although  that  expression 
may  be  found  in  some  of  the  cases.  But  when  the  original 
proprietor  of  the  subdivision  made  the  plat,  dividing  the  land 
into  blocks  and  lots,  streets  and  alleys,  and  sold  and  conveyed 
the  lots  with  reference  to  that  plat,  a  right  arose  in  favor  of 
the,  purchasers  of  lots  fronting  on  Holden  place  of  having  the 
street  forever  kept  open — not  that  it  should  be  kept  free  from 
obstruction  on  the  surface  of  the  soil  alone,  but  to  the  sky. 
No  grant  or  covenant  was  required  to  create  this  right.  The 
dedication  of  the  street  by  the  plat,  the  sale  of  lots  with  refer- 
ence to  it,  conveyance  of  abutting  lots,  and  the  payment  of  the 
money  for  the  conveyances,  were  elements  sufficient  to  create 
the  right.  The  right  may  be  regarded  in  the  nature  of  an 
incorporeal  hereditament.  It  becomes  appurtenant  to  the  lots. 
912  As  to  the  rights  secured,  they  are  plain:  to  have  the  street 
kept  open,  so  that  free  access  may  be  had  to  and  from  the 
lots  abutting  on  the  street,  and  that  light  and  air  may  pass 
unobstructed  across  the  open  space  between  the  surface  of  the 
street  and  the  sky.  Whether  this  right  extends  to  all  the 
streets  in  a  subdivision,  or  is  confined  to  streets  which  afford 
direct  access  to  or  egress  from  a  particular  lot,  is  a  question 
which  does  not  arise  in  this  case.  Here  appellees'  lots  front 
on  Holden  place,  and  the  obstruction  is  placed  on  the  street 
between  appellees'  lots  and  Washington  street,  at  a  point 
affording  the  only  means  of  access  to  and  from  Washington 
street,  from  which  also  light  and  air  are  derived. 

We  have  been  referred,  in  the  argument,  to  McDonald  v. 
English,  85  111.  232,  and  many  other  cases  of  that  character, 
holding,  as  to  obstructions  in  streets  not  resulting  in  special 
injury  to  the  individual,  the  public  only  can  complain.  Under 
the  facts  as  they  appear  in  McDonald  v.  English,  85  111.  232, 
we  find  no  fault  with  the  law  as  laid  down  in  that  case,  and 
the  same  may  be  said  of  other  similar  cases  cited  by  counsel. 
But  in  those  cases  the  question  presented  by  the  record  in 
this  case  did  not  arise.  No  question  arose  in  regard  to  the 
effect  of  a  plat  and  conveyances  in  reference  to  that  plat,  and 
the  rights  and  obligations  of  lot-owners  who  had  purchased 
with  reference  to  streets  and  alleys  appearing  on  the  plat,  and 
no  such  question  was  considered  or  decided. 

One  other  question  remains  to  be  considered,  and  that  is 
whether  the  erection  of  the  proposed  structure  will  result  in 
special  damage  to  appellees'  property  different  in  character 
from  that  sustained  by  the  public  at  large.     The  proposed 
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bridge  or  structure,  as  has  been  seen,  was  to  be  built  from  a 
point  eighteen  feet  above  the  surface  of  the  alley,  fifty- five 
feet  high  and  forty-five  feet  wide,  extending  from  the  north 
line  of  Washington  street  to  within  seventy-five  feet  of  the 
south  line  of  appellees'  building.  The  character  of  the  struc- 
ture, as  disclosed  in  the  answer,  is  as  follows:  "  It  will  be  built 
of  steel,  8TS  supported  by  steel  and  cast-iron  columns  of  the 
old  and  new  buildings.  The  columns  in  both  buildings,  the 
Bteel  girders,  and  the  steel  beams  in  all  floors,  will  be  fire- 
proofed  with  hard-burned  fire-clay.  The  north  and  south 
walls  will  be  of  terra  cotta,  and  the  roof  covered  with  thr%e- 
inch  book-tile  of  fire-clay.  The  roof  will  be  framed  heavily 
like  a  floor,  and  the  fire-clay  supported  on  *T'  irons,  on  eigh- 
teen-inch  centers.  The  windows  on  the  north  side  will  be 
protected  with  rolling  steel  shutters.  Each  wall  on  each  story 
will  be  practically  a  continuous  window,  so  as  to  intercept 
light  as  little  as  possible." 

In  view  of  the  size  and  character  of  the  structure  erected 
over  the  entire  street,  a  main  entrance  to  appellees'  property 
for  the  transaction  of  business,  and  so  near  the  property,  it 
would  seem  that  much  additional  evidence  could  not  be 
required  to  establish  that  appellees  would  sustain  special 
damages.  But  evidence  was  introduced  tending  to  prove  that 
the  obstruction  would  seriously  interfere  with  the  light  and 
the  circulation  of  air  at  appellees'  buiiding.  R.  W.  Hyman, 
a  real  estate  agent  in  Chicago,  of  many  years'  experience, 
who  was  well  acquainted  with  this  property,  testified  that  the- 
erection  of  the  structure  would  materially  diminish  the  amount 
of  air  and  light  passing  into  said  alley,  and  of  the  light  and 
air  derived  by  complainants'  said  building  from  said  alley, 
and  would  darken  and  impede  the  approach  to  said  building 
from  Washington  street  by  way  of  said  alley,  and  in  different 
ways  would  prevent  the  public  from  entering  said  alley  as  a 
means  of  access  to  said  building  from  Washington  street; 
that  the  erection  and  maintenance  of  such  a  structure  will,  in 
affiant's  opinion,  materially  damage  said  complainant's  prop- 
erty, and  materially  diminish  its  rental  and  other  value,  and 
that  the  damage  to  said  property  and  its  value  will  be  con- 
tinuous, and  of  such  a  character  that  it  is  not  practicable  to 
estimate  the  amount  of  the  same  with  accuracy.  Other  evi- 
dence of  a  similar  character  was  introduced,  and  on  the  other 
hand  there  was  evidence  that  appellees'  property  would  not 
074  be  damaged,  but  would  be  benefited.     But  from  an  ex- 
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amination  of  all  the  evidence  we  are  satisfied  that  the  erec- 
tion of  the  structure  would  result  in  serious  damage  to 
appellees'  property,  different  in  character  from  that  sustained 
by  the  public. 

In  the  bill  of  complaint  it  was  alleged  that  appellants' 
intended  to  construct  a  certain  bridge  or  passageway  connect- 
ing the  old  and  new  buildings,  which  was  described  accord- 
ing to  the  information  then  in  the  possession  of  the  appellees. 
The  answer  of  appellants  admitted  the  intention  to  build  the 
proposed  bridge  or  passageway  for  the  purpose  alleged,  and 
described  in  detail  the  particular  structure  proposed  to  be 
built,  giving  the  location,  the  height,  width,  and  other  dimen- 
sions of  the  proposed  structure,  but  denied  appellees'  right 
to  an  injunction.  The  court,  on  the  hearing,  rendered  a 
decree  enjoining  appellants  from  constructing  any  bridge 
across  Holden  place,  and  it  is  claimed  the  decree  should 
have  been  confined  to  the  particular  kind  of  abridge  described 
in  the  answer.  The  object  of  the  bill  was  to  prevent  the 
threatened  injury,  and  a  decree  confined  to  a  bridge  or  pas- 
sageway of  some  particular  description  or  dimensions  might 
have  opened  the  door  to  litigate  this  whole  controversy  over 
again,  by  an  attempt  on  the  part  of  appellants  to  construct  a 
bridge  a  foot  narrower  or  two  feet  lower,  or  varying  slightly  in 
some  other  respect  from  the  bridge  first  contemplated.  If, 
under  the  facts  presented  by  the  record,  appellees  were  entitled 
to  an  injunction  to  prevent  the  threatened  obstruction,  as  we 
think  they  were,  it  was  the  duty  of  the  court  to  render  a 
decree  which  would  settle  the  controversy,  and  we  think  the 
decree  rendered  was  the  proper  one,  and  it  will  be  affirmed. 

Municipal  Corporations— Control  Over  Streets— Power  to  Devote 
TO  Private  Use. — A  municipal  corporation  cannot,  without  clear  legislative 
authority,  grant  the  exclusive  right  to  the  use  of  streets  for  certain  purposes 
to  an  individual  or  corporation:  Cincinnati  etc  Ry.  Co.  v.  Telegraph  Assn.,  48 
Ohio  St.  390;  29  Am.  St.  Rep.  559.  A  municipal  corporation  has  no  power 
to  authorize  private  persons  or  corporations  to  erect  or  maintain  permanent 
obstructions  in  the  publio  streets  for  purely  private  purposes:  Savage  v. 
Salem,  23  Or.  381;  37  Am.  St.  Rep.  688,  and  note. 

The  streets  are  held  in  trust  for  the  public  use,  and  are  publio  for  all  pur- 
poses of  free  and  unobstructed  passage.  For  those  purposes  a  city  may  im- 
prove and  control  them,  and  adopt  all  needful  rules  and  regulations  for  their 
management  and  use,  but  cannot  alienate  or  otherwise  dispose  of  them: 
Chicago  etc  R.  R.  Co.  v.  Quincy,  136  111.563;  29  Am.  St  Rep.  334,  and  note. 

Lioht  and  Air,  Easement  or  in  Streets. — It  is  undoubtedly  well  set- 
tled, as  stated  in  the  principal  case,  that  when  a  strip  of  land  has  become  a 
public  street,  either  by  dedication  or  by  legislative  action,  the  owner  of  a  lot 
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abutting  thereon  has  the  right  to  the  light  and  air  from  the  street.  This 
right  may  be  regarded  as  in  the  nature  of  an  implied  easement  appurtenant 
to  the  lot,  giving  to  the  owner  the  right  to  have  the  street  kept  open  so  that 
free  access  may  be  had  to  and  from  the  lot  abutting  on  the  street,  and  that 
■the  light  and  air  may  pass  unobstructed  across  the  open  space  between  the 
surface  of  the  street  and  the  sky. 

The  right  of  the  adjoining  lot-owner  to  the  free  and  unobstructed  passage 
of  the  light  and  air  from  a  public  street  or  alley  to  his  property  exists  with- 
out regard  to  the  ownership  of  the  fee  in  the  street:  Burnett  v.  Johnson,  15 
N.  J.  Eq.  481;  Story  v.  New  York  Elevated  R.  R.  Co.,  90  N.  Y.  122;  43  Am. 
Rep.  146;  Lahr  v.  Metropolitan  Elevated  Ry.  Co.,  104  N.  Y.  268;  Dill  v.  Board 
of  Education  of  Camden,  47  N.  J.  Eq.  421;  Adams  v.  Chicago  etc.  R.  R.  Co., 
39  Minn.  286;  12  Am.  St.  Rep.  644;  Fifth  Nat.  Bank  v.  New  York  Elevated 
R.  R.  Co.,  2A  Fed.  Rep.  114. 

The  above  cases  also  maintain  the  proposition  that  if  a  party  seeks  to  erect 
such  an  obstruction  in  the  street  as  interferes  with  the  free  passage  of  the 
light  and  air  therefrom,  the  adjacent  lot-owner  is  entitled  to  an  injunction 
to  restrain  such  erection,  or  if  the  obstruction  is  already  erected,  such  lot- 
owner  may  maintain  an  action  to  recover  damages  for  the  injury  suffered 
from  the  loss  of  the  light  and  air  to  which  he  is  entitled  under  his  easement. 
The  first  case  in  which  this  question  arose  and  was  decided  was  Barnett  v. 
Johnson,  15  N.  J.  Eq.  482.  In  that  case  the  Morris  canal  by  its  nature,  by 
long  use,  by  dedication,  and  by  express  statutory  enactment,  had  become  a 
public  highway.  Upon  its  banks  the  city  of  Newark  had  been  built.  The 
complainant  owned  a  house  and  lot  in  such  city,  fronting  on  the  canal.  The 
defendant,  under  license  from  the  canal  company,  proposed  erecting  a  build- 
ing several  stories  high,  touching  the  house  and  shutting  up  the  windows  of 
the  complainant,  who  prayed  for  an  injunction  to  restrain  the  erection  of 
■uch  building.  It  was  insisted,  on  the  part  of  the  canal  company  and  its 
licensee,  that  as  they  owned  the  locus  in  quo  in  fee  they  had  a  right  to  do  with 
it  as  they  pleased.  Mr.  Justice  Vredenburgh,  speaking  for  the  court  of  errors 
and  appeals,  in  passing  upon  the  questions  involved,  said:  "There  are,  it  ap- 
pears to  me,  two  classes  of  rights,  originating  in  necessity  and  in  the  exigen- 
cies of  human  affairs,  springing  up  coeval  with  every  public  highway,  and 
which  are  recognized  and  enforced  by  the  common  law  of  all  civilized  nations. 
The  first  relates  to  the  public  passage;  the  second  subordinate  to  the  first, 
but  equally  perfect  and  scarcely  less  important,  relates  to  the  adjoining 
owners.  Among  the  latter  is  that  of  receiving  from  the  public  highway 
light  and  air.  In  the  first  place,  has  not  the  adjacent  owner  upon  the 
ordinary  public  highway,  of  common  right,  the  privilege  of  receiving 
from  it  light  and  air  ?  Universal  usage  is  common  law.  What  has  this 
been?  Men  do  not  first  build  cities,  and  then  lay  out  roads  through 
them,  but  they  first  lay  out  roads,  and  then  cities  spring  up  along 
their  lines.  As  a  matter  of  fact  and  history,  have  not  all  villages,  towns,  and 
cities  in  this  country  and  in  all  others,  now,  and  at  all  times  past,  been  built 
up  upon  this  assumed  right  of  adjacency  ?  Is  not  every  window  and  every 
door  in  every  house  in  every  city,  town,  or  village,  the  assertion  and  main- 
tenance of  this  right?  When  people  build  upon  the  public  highway,  do 
they  inquire  or  care  who  owns  the  fee  of  the  roadbed  ?  Do  they  act  or  rely 
upon  any  other  consideration  except  that  it  is  public  highway,  and  they  the 
adjacent  owners  ?  Is  not  this  a  right  of  universal  usage  and  acknowledg- 
ment in  all  times  and  in  all  countries,  a  right  of  necessity,  without  which 
cities  could  not  have  been  built,  and  without  the  enforcement  of  which  they 
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would  soon  become  tenantless  ?  It  is  a  right  essential  to  the  very  existence 
of  dense  communities.  What  must  be  the  consequence  to  permit  the  acci- 
dental owner  of  a  part  or  the  whole  of  the  roadbed  to  wall  up  or  throw  a 
thin  curtain  in  front  of  the  adjacent  buildings,  or  by  any  other  contrivance 
shut  out  from  them  the  light  and  air  ?  ....  In  the  charters  of  our  canals, 
rail,  and  plank  roads  they  are  generally  declared  to  be  public  highways.  Aro 
we  to  declare,  with  respect  to  all  these,  that  they  are  highways  only  for  the 
purpose  of  public  passage,  and  that  the  accidental  owner  of  the  fee  of  the 
roadbed,  whether  such  owner  be  the  company  or  a  private  individual,  can 
in  all  these  cases,  for  no  purpose  connected  with  the  public  right  of  passage, 
■hut  up  all  the  doors  and  windows  of  the  adjacent  houses  ex  vi  termini  ? 
When  a  strip  of  land  is  declared  a  public  highway  the  adjoining  owner  has 
a  right  to  the  light  and  air  from  it.  The  column  of  light  and  air  above  the 
roadbed,  whether  of  land  or  water,  is  as  much  a  part  of  the  highway  as  the 
roadbed  itself.  Take  them  away  and  there  would  be  left  no  public  passage. 
By  its  being  declared  a  public  highway  by  the  sovereign  power,  the  light 
and  air  above  it  becomes  again  the  common  property  of  all,  which  all  may 
breathe  and  use  whenever  they  may  legally  touch  it,  whether  in  the  road  or 
along  its  sides.  What  good  reason  exists  why  this  kind  of  highway  should 
differ  in  this  respect  from  the  ordinary  ones?  This  right  to  receive  light  and 
air  is  subordinate  to  every  purpose  connected  with  the  full  enjoyment  of 
publie  passage.  The  same  necessity  exists  for  it  here  as  in  that  of  the  ordi- 
nary highway In  case  the  canal,  turnpike,  or  railroad  ceases  to  be 

such,  the  public  highway  still  continues.  The  streets,  villages,  and  towns 
that  have  been  built  up  along  their  lines  cannot  be  sealed  up  in  darkness  by 
whoever  may  be  the  accideutal  owner  of  the  roadbed  until  it  is  legally 
vacated.  When  streets  and  villages  have  been  built  up  along  a  public  high- 
way the  right  to  light  and  air  from  it  becomes  vested,  and  even  the  legisla- 
ture would  have  no  more  right  to  deprive  them  of  it  without  compensation 
than  they  would  to  draw  off  the  water  from  a  navigable  stream.  I  am  of 
opinion  that  the  Morris  canal  is  a  public  highway,  declared  so  by  the  legis- 
lature, among  other  things,  to  create  and  protect  these  rights  of  adjacent 
owners,  and  that  the  complainant  as  such,  has,  of  common  right,  the  privi- 
lege of  receiving  from  it  light  and  air,  and  consequently  is  entitled  to  his 
injunction."  This  same  doctrine  is  maintained  in  what  are  known  as  the 
"elevated  railway  cases" — Story  v.  New  York  Elevated  R.  R.  Co.,  90  N.  Y. 
122;  43  Am.  Rep.  146;  and  Luhr  v.  Metropolitan  Elevated  Ry.  Co.,  104  N.  Y. 
268 — of  which  it  was  said  in  Adams  v.  Chicago  etc.  If.  R.  Co.,  39  Minn.  286, 
294,  12  Am.  St.  Rep.  644,  that  they  "are  notable  in  several  respects:  1. 
Because  they  are  the  first  cases  in  which  was  fairly  presented  so  as  to  de- 
mand a  direct  decision,  the  claim  of  abutting  lots  to  an  easement  in  the 
street  in  their  front  for  the  purposes  of  light  and  air;  2.  For  the  number  and 
ability  of  the  counsel  on  each  Bide,  and  tho  thoroughness  with  which  they 
discussed  every  point  involved,  and  presented  every  argument  pro  and  con 
that  could  be  suggested;  and  lastly,  and  especially,  for  the  exhaustive  char- 
acter of  both  the  prevailing  and  dissenting  opinions  by  the  members  of  the 
court.  The  latter  case  was  really  a  reargument  of  the  questions  presented 
in  the  former,  and  in  its  opinion  the  court'  not  only  adhered  to,  but  took 
pains  to  define,  its  earlier  decision,  and  in  some  respects  to  go  beyond 
it,  and  give  to  the  principles  determined  a  wider  application  than  appears  to 
have  been  given  to  them  in  the  tint  case.  We  think  that  in  those  cases  the 
doctrine  is  unqualifiedly  established  that,  no  matter  how  the  abutting  owner 
acquires  title  to  his  land,  and  no  matter  how  the  street  was  established,  so  that 
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*he  only  right  of  the  puhlic  is  to  hold  it  for  public  use  as  a  street  forever, 
»nd,  no  matter  who  may  own  the  fee,  an  abutting  owner  necessarily  enjoys  cer- 
tain advantages  from  the  existence  of  an  open  street  adjoining  his  property, 
which  belong  to  him  by  reason  of  its  location,  and  are  not  enjoyed  by  the 
general  public,  such  as  the  right  to  free  access  to  his  premises,  aud  the  free 
admission  and  circulation  of  light  and  air  to  and  through  his  property." 
""The  conclusions  arrived  at  are  that  the  owner  of  a  lot  abutting  on  a  pub- 
lic street  has,  independent  of  the  fee  in  the  street,  as  appurtenant  to  his  lot, 
an  easement  in  the  street  in  front  of  his  lot  to  the  full  width  of  the  street, 
for  admission  of  light  and  air  to  his  lot,  which  easement  is  subordinate  only 
to  the  public  right.  That,  depriving  him  of  or  interfering  with  his  enjoy- 
ment of  the  easement  for  any  public  use,  not  proper  street  use,  is  a  taking  of 
his  property  within  the  meaning  of  the  constitution.  That  appropriating 
a  public  street  to  the  construction  and  operation  of  an  ordinary  commercial 
railroad  upon  it  is  not  a  proper  street  use.  That  where,  without  his  consent 
and  without  compensation  to  him,  such  a  railroad  is  laid  and  operated  along 
theportiou  of  the  street  in  front  of  his  lot,  so  as  upon  that  part  of  the  street 
to  cause  smoke,  dust,  cinders,  etc.,  which  darken  or  pollute  the  air  coming 
from  that  part  of  the  street  upon  his  lot,  he  may  recover  whatever  damages 
to  his  lot  are  caused  by  so  laying  and  operating  such  railroad  on  that  part 
of  the  street.  That  the  recovery  should  be  limited  to  the  damages  caused 
by  operating  the  railroad  in  front  of  plaintiff's  lot,  and  ought  not  to  include 
any  that  might  have  accrued  from  operating  it  on  other  parts  of  the  street": 
Adams  v.  Chicago  etc.  R.  R.  Co.,  39  Minn.  296;  12  Am:  St.  Rep.  644.  The  same 
■conclusion  was  reached  in  Story  v.  New  York  Elevated  R.  R.  Co.,  90  N.  Y.  122- 
145,  34  Am.  Rep.  146,  where  Danforth,  J.,  in  delivering  the  opinion  of  the 
court,  said,  in  speaking  with  reference  to  the  rights  of  an  abutting  lot-owner: 
4t  But  what  is  the  extent  of  this  easement?  What  rights  or  privileges  are  se- 
cured thereby?  Generally,  it  may  be  said,  it  is  to  have  the  street  kept  open, 
so  that  from  it  access  may  be  had  to  the  lot,  and  light  and  air  furnished  across 
the  open  way.  Tho  Btreet  occupies  the  surface,  and  to  its  user  the  rights  of 
the  adjacent  lots  are  subordinate,  but  above  the  surface  there  can  be  no  lawful 
obstruction  to  the  access  of  light  and  air,  to  the  detriment  of  the  abutting 
owner.  To  hold  otherwise  would  enable  the  city  to  derogate  from  its  grant.and 
violate  the  arrangement  on  the  faith  of  which  the  lot  was  purchased.  This,  in 
effect,  was  an  agreement  that  if  the  grantee  would  buy  the  lot  abutting  on 
the  street,  he  might  have  the  use  of  light  and  air  over  the  open  space  desig- 
nated as  a  street The  elements  of  light  and  air  are  both  to  be  derived 

from  the  space  over  the  land  on  the  surface  of  which  the  street  is  constructed, 
and  which  is  made  servient  for  that  purpose;  he  therefore  has  an  interest 
in  that  land,  and  when  it  is  sought  to  close  it,  or  any  part  of  it,  above  the 
surface  of  the  street,  so  that  light  is  in  any  measure  to  his  injury  prevented, 
that  interest  is  to  be  taken,  and  one  whose  lot,  acquired  as  this  was,  is  di- 
rectly dependent  upon  it  for  a  supply,  becomes  a  party  interested  and  en- 
titled,  not  only  to  be  heard,  but  to  compensation.  ,  The  easement  is  property 
within  the  meaning  of  the  constitution  and  the  statutes  authorizing  the  con- 
struction of  the  defendants'  elevated  railroad,  and  the  owner  is,  in  the  lan- 
guage of  the  act,  a  person  having  an  'estate  or  interest  in  real  estate  so  that, 
if  proceedings  were  instituted  to  condemn  the  street  for  railroad  uses,  he 
would,  as  one  of  those  persons  whose  estate  or  interests  are  to  be  affected  by 
the  proceedings,  be  entitled  to  notice  of  the  same  and  compensation." 

In  the  subsequent  case  of  Lalir  v.  Metropolitan  Elevated  R.  R.  Co.,  104 
N.  Y.  269,  it  was  again  decided  "  that  abutters  upon  a  public  street  claim- 
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ing  title  to  their  premises  by  grant  from  the  municipal  authorities,  which 
cont.-tiiis  a  covenant  that  a  street  to  be  laid  out  in  front  of  snch  property 
«hall  forever  thereafter  continue  for  the  free  and  common  passage,  and  aa 
public  streets  and  ways  for  the  inhabitants  of  said  city,  and  all  others  pass- 
ing and  returning  through  or  by  the  same,  in  like  manner  as  the  other  streets 
of  the  same  city  now  are  or  lawfully  ought  to  be,  acquire  an  easement  in  the 
bed  of  the  street  for  ingress  and  egress  to  and  from  their  premises,  and 
*lso  for  the  free  and  uninterrupted  passage  of  light  and  air  through  and 
over  such  street  for  the  benefit  of  the  property  situated  thereon.  That  the 
ownership  of  such  easement  is  an  interest  in  real  estate,  constituting  prop- 
erty within  the  meaning  of  that  term,  as  used  in  the  constitution  of  the 
state,  and  requires  compensation  to  be  made  therefor  before  it  can  lawfully 
be  taken  from  its  owner  for  public  use.  That  the  erection  of  an  elevated 
railroad,  the  use  of  which  is  intended  to  be  permanent,  in  a  public  street, 
and  upon  which  cars  are  propelled  by  steam-engines,  generating  gas,  steam, 
and  smoke,  and  distributing  in  the  air  cinders,  dust,  ashes,  and  other  nox- 
ious and  deleterious  substances,  and  interrupting  the  free  passage  of  light 
and  air  to  and  from  adjoining  premises,  constitutes  a  taking  of  the  easement, 
and  its  appropriation  by  the  railroad  corporation,  rendering  it  liable  to  the 
abutters  for  the  damages  occasioned  by  such  taking.  The  court,  through 
Chief  Justice  Ruger,  further  said:  "An  abutting  owner  necessarily  derives 
certain  advantages  from  the  existence  of  an  open  street  adjoining  his 
property,  which  belongs  to  him  by  reason  of  its  location,  and  are  not  enjoyed 
by  the  general  public,  such  as  the  right  of  free  access  to  his  premises,  and 
the  free  admission  and  circulation  of  light  and  air  to  and  through  his  prop, 
erty.  These  rights  are  not  only  valuable  to  him  for  sanitary  purposes,  but 
ire  indispensable  to  the  proper  and  beneficial  enjoyment  of  his  property, 
and  are  legitimate  subjects  of  estimate  by  the  public  authorities  in  raising 
the  fnnd  necessary  to  defray  the  cost  of  constructing  the  street.  He  is 
therefore  compelled  to  pay  for  them  at  their  full  value,  and  if  in  the  next 
nstant  they  may  by  legislative  authority  be  taken  away  and  diverted  to  in- 
consistent uses,  a  system  has  been  inaugurated  which  resembles  more  nearly 

legalized  robbery  than  any  other  form   of  acquiring  property It 

follows  necessarily  from  this  proposition  that  a  permanent  structure,  erected 
in  a  street,  interrupting  to  any  considerable  extent  the  passage  of  light  and 
air  to  adjacent  premises,  works  the  destruction  of  easements  for  such  pur- 
poses; that  auy  incident  of  the  structure  which  necessarily  increases  and 
aggravates  the  injury  must  be  subject  to  the  same  rule  of  damage":  Lafirv. 
Metropolitan  Elevated  R.  R.  Co.,  104  N.  Y.  295.  This  doctrine  meets  with 
approval  in  Fifth  Nat.  Bank  v.  New  York  Elevated  R.  R.  Co.,  24  Fed.  Rep. 
114;  but  it  is  there  determined  that  a  finding  that  anew  and  inconsistent 
use  has  been  imposed  upon  the  street  by  the  construction  of  an  elevated 
railroad  is  not  justified  unless  travel  is  practically  impeded,  or  light  in  the 
traveled  way  is  sensibly  diminished.  The  same  rule  was  adopted  in  Dill  v. 
Board  of  Education  of  Camden,  47  N.  J.  Eq.  421,  where  it  was  decided  that 
when  an  owner  makes  a  map  of  his  land  showing  streets  upon  it,  and 
■ells  lota  abutting  upon  and  calling  for  such  a  street,  but  it  is  never 
accepted  or  used  by  the  public,  the  purchasers,  notwithstanding  this,  ac- 
quire the  same  rights  in  the  street,  so-called,  as  agaiust  the  original  owner 
and  each  other,  as  they  would  if  it  were  in  fact  a  public  street,  and  aro  en- 
titled to  an  injunction  restraining  an  obstruction  of  the  light  and  air  from 
the  street  so  dedicated.  The  court  said:  "The  right  to  have  the  alley, 
thus  described,  forever  preserved  as  a  street  U  a  private  right  annexed  aa 
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an  appurtenant  to  the  ownership  of  the  land  conveyed,  and  ia  entirely  dis- 
tinct from  and  in  addition  to  the  right  of  the  owner  as  a  citizen  at  large 
to  use  the  street  after  it  should  become  a  public  street  by  acceptance  by  the 
public  authorities.  But  while  it  is  a  private  right,  it  is,  in  my  judgment, 
coextensive  with  the  public  right  just  mentioned,  in  that  it  goes  the  length 
of  requiring  that  the  alley  should  be  preserved  in  all  respects  as  if  it  were 
actually  a  public  street.  As  between  the  parties  against  whom  the  estoppel 
acts,  it  has  all  the  attributes  of  a  public  street,  though  never  in  fact  ac- 
cepted by  the  public.  If  we  inquire  what  those  rights  are,  we  find  that  they 
are  twofold:  1.  A  right  of  access  from  the  abutting  property,  and  a  passage 
to  and  fro  over  it  in  all  its  extent;  and  2.  A  right  of  air,  light,  prospect, 
and  ventilation.  These  rights  are  quite  distinct  from  each  other,  and  ca- 
pable of  being  separately  exercised  and  enjoyed.  The  right  of  light  and 
air  and  ventilation  may  be  enjoyed  fully  without  the  least  exercise  of  the 
right  of  access  and  passage."  In  American  Bank  Note  Co.  v.  New  York 
Elevated  R.  R.  Co.,  129  N.  Y.  254,  it  was  decided  that  although  the  elevated 
railroads  in  New  York  city  stand  wholly  upon  lands  owned  by  the  munici- 
pality, yet  the  railway  corporations  are  liable  to  abutting  owners  for  such 
consequential  damages  as  result  from  an  invasion  of  property  rights,  such 
as  the  taking  of  their  easements  of  light  and  air,  but  these  easements  may 
be  acquired  by  the  railroad  companies  by  adverse  possession  thereof  under 
claim  of  right  and  color  of  title,  although  possession  is  not  based  on  any 
actual  adverse  title.  If  an  alley  is  a  public  one  an  adjoining  owner  has  an 
easement  therein  for  light  and  ventilation. 

If  au  alley  or  other  way  is  not  public,  but  private,  and  the  fee  remains  in 
the  original  owner,  the  fact  that  it  has  remained  a  long  time  uninclosed,  and 
that  an  adjoining  owner  has  built  his  house  with  windows  and  doors  opening 
upon  it,  and  has  enjoyed  the  benefit  of  light  and  ventilation  from  it,  confers 
no  right  upon  him  to  have  it  kept  open:  Dexter  v.  Tree,  117  111.  532.  In 
■uch  case  the  owner  of  the  fee  in  the  soil  of  the  alley,  over  which  he  has 
only  granted  a  right  of  way,  may  erect  a  building  or  other  structure  over 
the  alley,  if,  in  so  doing,  he  does  not  interfere  with  the  right  of  way:  Sutton 
v.  Oroll,  42  N.  J.  Eq.  213;  Gerrish  v.  Shatturk,  132  Mass.  235;  Atkins  v. 
Bordmatt,  2  Met.  457;  37  Am.  Dec.  100. 

An  owner  of  a  lot  separated  from  a  park  or  square  by  a  street  has  no 
easement  of  light  or  air  from  the  square  in  the  absence  of  an  express  grant: 
Greene  v.  New  York  etc.  R.  R.  Co.,  65  How.  Pr.  154. 

As  between  private  owners  of  lots  in  cities  with  a  passageway  between 
their  properties  an  easement  of  light  and  air  from  the  passageway  created 
by  express  grant  in  the  conveyance  of  the  lots,  may  be  preserved  by  in- 
junction at  the  instance  of  the  grantee  or  his  successor:  Schwoerer  v.  Boyls- 
'ton  Market  Assn.,  99  Mass.  285;  Brooks  v.  Reynolds,  106  Mass.  31;  Hagerty 
t.  Lee,  54  N.  J.  L.  580;  Rector  etc  of  Episcopal  Church  v.  Mack,  93  N.  Y.  488; 
45  Am.  Rep.  260.  But,  as  between  private  lot-owners,  the  one  purchasing  from. 
the  other  has  no  implied  easement  of  light  and  air  from  the  property  of  the 
grantor  remaining  unoccupied,  unless  it  is  absolutely  necessary  to  the 
enjoyment  of  the  property  conveyed,  and  in  contemplation  of  the  parties  at 
the  time  the  grant  was  made:  Powell  v.  Sims,  5  W.  Va.  1;  13  Am.  Rep.  629; 
Randall  v.  Sanderson,  111  Mass.  115;  Keats  v.  Hugo,  115  Mass.  204;  15  Am. 
Rep.  80;  Keiper  v.  Klein,  51  Ind.  316;  Rennyson's  Appeal,  94  Pa.  St.  147 
39  Am.  Rep.  777;  Case  v.  Minot,  158  Mass.  577. 

No  attempt  is  here  made  to  treat  of  prescriptive  easements  in  light  and 
air.     The  general  rule  prevailing  in  this  country  is  that  such  easement  can 
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not  be  gained  by  prescription:  See  the  eases  last  above  cited,  and  Parker 
v.  FooU,  19  Wend.  309;  Doyle  r.  Lord,  64  N.  Y.  432;  21  Am.  Rep.  629; 
White  v.  Bradley,  66  Me.  254;  Turner  r.  Thompson,  68  Ga.  268;  24  Am.  Rep. 
497;  Ward  v.  Neal,  37  Ala.  500;  Stein  v.  Hawk,  56  Ind.  65;  26  Am.  Rep. 
10;  Napier  v.  Bulurinkle,  6  Rich.  311;  Cherry  v.  Stien,  11  Md.  1;  Mullen  v. 
Strieker,  19  Ohio  St.  135;  2  Am.  Rep.  379;  Pierre  r.  Fernald,  26  Me.  436; 
46  Am.  Deo.  673,  and  extended  note,  578-583. 
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[149  Illinois,  600.) 

Constttutiowal  Law— Statute  Regulating  Sals  or  Railroad  Tickets. 
A  statute  prohibiting  the  sale  of  railroad  tickets  or  parts  thereof,  except 
by  authorized  agents,  or  by  parties  who  have  purchased  tickets  with  a 
bona  fide  intention  of  traveling  thereon,  is  not  unconstitutional.  It  does 
not  deprive  an  unauthorized  holder  of  a  ticket  of  his  property  without 
due  process  of  law. 

Constitutional  Law. — Due  Process  of  Law  means  in  the  due  course  of 
legal  proceedings,  according  to  those  rules  and  forms  which  have  been 
established  for  the  protection  of  private  rights.  An  act  of  the  legisla- 
ture is  not  necessarily  the  law  of  the  land,  nor  can  a  state  make  every 
thing  due  process  of  law  which  by  its  own  legislation  it  declares  to  be 
such. 

Constitutional  Law— Due  Process  of  Law.— A  statute  which  transfers 
the  property  of  one  man  to  another  without  his  consent  is  not  a  con- 
stitutional exercise  of  legislative  power.  It  attempts  to  deprive  a  mau 
of  bis  property  without  due  process  of  law. 

Constitutional  Law — Regulation  or  Railroads.— The  franchises  of  rail, 
roads  acting  under  charters  or  acts  of  incorporation  are  of  a  public 
nature  so  far  as  the  safety,  convenience,  and  comfort  of  passengers  are 
concerned.  Reasonable  regulations,  affecting  the  conduct  of  such  pub- 
lic employments,  are  fit  subjects  for  legislative  action.  Tae  legislature 
may  provide  means  for  remedying  such  evils,  as,  iu  its  opinion,  may 
exist  in  the  management  of  these  public  agencies  of  transportation.  In 
doing  so  it  may  sometimes  impose  restrictions,  which  are  deemed  to 
be  necessary  upon  the  use  and  enjoyment  of  property. 

Constitutional  Law — Due  Process  or  Law. — A  man  is  not  deprived  of 
his  property  without  due  process  of  law  unless  it  is  t.tken  away  from 
him  so  that  he  is  divested  of  his  title  and  possession.  To  limit  the  use 
and  enjoyment  of  property  by  legislative  action  is  not  to  take  it  away 
from  the  owner,  when  the  property,  whose  use  and  enjoyment  in  thus 
limited,  is  invested  in  a  business  affected  with  a  public  use,  or  is  used 
as  an  accessory  in  oarrying  on  such  business. 

Railroads — Tickets  as  Contracts. — A  railroad  ticket  is  not  a  contract, 
but  merely  evidence  of  a  contract  or  a  mere  receipt  taken,  or  voucher 
adopted  for  convenience,  to  show  that  the  passenger  has  paid  his  fare 
from  one  place  to  another. 

Constitutional  Law — Impairment  or  Obligations  or  Contracts.—  A 
statute  tending  to  impair  the  obligation  of  a  contract  is  inoperative  as 
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to  contracts  existing  at  the  time  of  it*  passage,  but  valid  and  operative 
as  to  future  contracts. 

Constitutional  Law— Interstate  Commerce — Police  Power. — The  de- 
posit in  Congress  of  the  power  to  regulate  commerce  between  the  states 
is  not  intended  to  rob  the  latter  of  their  police  power.  Under  such 
power  they  may  legislate  to  promote  domestic  morals,  order,  and  safety, 
to  secure  general  comfort,  health,  and  prosperity,  to  prevent  crime, 
pauperism,  disturbance  of  the  peace,  and  all  forms  of  social  evils,  and 
to  protect  the  lives,  limbs,  quiet,  and  property  of  all  their  citizens. 

Constitutional  Law — Regulation  or  Interstate  Commerce. — A  state 
cannot  invade  the  domain  of  the  national  government,  or  assume  powers 
properly  belonging  to  Congress,  and  in  relation  to  the  subject  of  com- 
merce including  interstate  passenger  travel  the  state  cannot  place  any 
obstacle  in  the  way  of  such  travel,  or  impose  any  burden  upon  it;  but 
many  acts  of  a  state  may  affect  or  influence  commerce  without  amount- 
ing to  a  regulation  of  it. 

Constitutional  Law — Interstate  Commerce  —  Police  Power.  —  State 
legislation  which  is  not  an  obstacle  to  interstate  commerce,  and  imposes 
no  burden  upon  it,  and  which  comes  within  a  proper  exercise  of  the 
police  power,  is  not  unconstitutional  as  infringing  upon  the  power  of 
Congress. 

Railroads— Regulation  of  Business  of — Police  Power. — The  business 
of  a  railroad  carrier,  and  incidentally  the  manner  of  the  sale  of  its 
tickets  to  points  within  the  state,  is  a  proper  subject  for  the  exercise  of 
the  police  power  of  a  state,  and  may  be  regulated  by  legislative  action. 

Constitutional  Law  —  Regulation  of  Sale  of  Railroad  Tickets  — 
Police  Power, — A  statutory  requirement  that  railroad  tickets  shall  be 
sold  only  by  authorized  agents  is  merely  a  police  regulation  as  to  the 
manner  in  which  the  business  of  the  carrier  shall  be  conducted,  and  is 
not  unconstitutional  as  a  grant  of  a  special  privilege  to  a  class  of  per* 
sons,  nor  as  creating  a  monopoly  of  the  ticket  business,  nor  as  abridg- 
ing the  privileges  or  immunities  of  citizens. 

Hill  and  Martin,  for  the  appellant. 

M.  T.  Moloney,  attorney  general,  J.  W.  Herbert,  state's 
attorney,  W.  S.  Forrest,  and  M.  Rosenthal,  for  the  people. 

609  Magrudeb,  J.  This  was  an  indictment  against  plain- 
tiffin  error  for  wrongfully  and  unlawfully  selling  to  one  L.  H. 
Myers  one  certain  railroad  ticket,  entitling  the  holder  thereof 
to  travel  upon  the  Illinois  Central  Railroad  from  Cairo,  in 
Illinois,  to  Chicago,  in  the  same  state,  in  violation  of  the  fol- 
lowing statute  of  Illinois: 

"An  Act  to  Prevent  Frauds  upon  Travelers,  and  Owner  or  Owners 
of  any  Railroad,  Steamboat,  or  other  Conveyance  for  the 
Tranportation  of  Passengers. — Approved  April  19,  1875;  in 
force  July  1,  1875. 

"Section  1.  Be  it  enacted  by  the  people  of  the  state  of 
Illinois,  represented  in  the  general  assembly:  That  it  shall 
•••  be  the  duty  of  the  owner  or  owners  of  any  railroad  or 
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steamboat  for  the  transportation  of  passengers,  to  provide 
each  agent  who  may  be  authorized  to  sell  tickets  or  other 
certificates  entitling  the  holder  to  travel  upon  any  railroad  or 
steamboat,  with  a  certificate  setting  forth  the  authority  of  such 
agent  to  make  such  sales,  which  certificate  shall  be  duly  at- 
tested by  the  corporate  seal  of  the  owner  of  such  railroad  or 
steamboat. 

"  Sec.  2.  That  it  shall  not  be  lawful  for  any  person  not  pos- 
sessed of  such  authority  so  evidenced  to  sell,  barter,  or  trans- 
fer, for  any  consideration  whatever,  the  whole  or  any  part  of 
any  ticket  or  tickets,  passes,  or  other  evidences  of  the  holder's 
title  to  travel  on  any  railroad  or  steamboat,  whether  the  same 
be  situated,  operated,  or  owned  within  or  without  the  limits 
of  this  state. 

"  Sec.  3.  That  any  person  or  persons  violating  the  provi- 
sions of  the  second  section  of  this  act  shall  be  deemed  guilty 
of  misdemeanor,  and  shall  be  liable  to  be  punished  by  a  fine 
not  exceeding  five  hundred  dollars,  and  by  imprisonment  not 
exceeding  one  year,  or  either  or  both,  in  the  discretion  of  the 
court  in  which  such  person  or  persons  shall  be  convicted. 

"Sec  4.  That  it  shall  be  the  duty  of  every  agent  who  shall 
be  authorized  to  sell  tickets  or  parts  of  tickets,  or  other  evi- 
dences of  the  holder's  title  to  travel,  to  exhibit  to  any  person 
desiring  to  purchase  a  ticket,  or  to  any  officer  of  the  law  who 
may  request  him,  the  certificate  of  his  authority  thus  to  sell* 
and  to  keep  said  certificate  posted  in  a  conspicuous  place  in 
his  office  for  the  information  of  travelers. 

44  Sec.  5.  That  it  shall  be  the  duty  of  the  owner  or  owners 
of  a  railroad  or  steamboat,  by  their  agents  or  managers,  to 
provide  for  the  redemption  of  the  whole  or  any  parts  or  cou- 
pons of  any  ticket  or  tickets  as  they  may  have  sold,  as  the 
purchaser,  for  any  reason,  has  not  used  and  does  not  desire 
to  use,  at  a  rate  which  shall  be  equal  to  the  difference  between 
the  price  paid  for  the  whole  ticket  and  the  cost  of  a  ticket 
between  *°4  the  points  for  which  the  proportion  of  said  ticket 
was  actually  used;  and  the  sale  by  any  person  of  the  unused 
portion  of  any  ticket,  otherwise  than  by  the  representation  of 
the  same  for  redemption,  as  provided  for  in  this  section,  shall 
be  deemed  to  be  a  violation  of  the  provisions  of  this  act,  and 
shall  be  punished  as  is  hereinbefore  provided:  Provided,  that 
this  act  shall  not  prohibit  any  person  who  has  purchased  a 
ticket  from  any  agent  authorized  by  this  act,  with  the  bona 
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fide  intention  of  traveling  upon  the  same,  from  selling  any 
part  of  the  same  to  any  other  person. 

"  Sec.  6.  Any  railroad  or  steamboat  company  that  shall, 
by  any  of  its  ticket  agents  in  this  state,  refuse  to  redeem  any 
of  its  tickets  or  parts  of  tickets,  as  prescribed  in  section  5  of 
this  act,  shall  pay  a  fine  of  five  hundred  dollars  for  eacb 
offense  to  the  people  of  the  state  of  Illinois,  and  it  shall  be 
unlawful  for  said  company,  subsequent  to  such  refusal,  to  sell 
any  ticket  or  tickets  in  this  state  until  such  fine  is  paid": 
2  Starr  and  Curtis'  Ann.  Stats.,  1951. 

The  defendant,  before  pleading  to  the  indictment,  moved  to 
quash  it  upon  the  alleged  ground  that  said  act  was  in  con- 
travention of  the  constitutions  of  the  United  States  and  of 
the  state  of  Illinois,  but  said  motion  was  overruled  and  ex- 
ception taken.  The  court  refused  to  give  for  the  defendant 
an  instruction,  to  the  effect  that  said  act  was  in  contraven- 
tion of  said  constitutions,  and  therefore  void,  to  which  refusal 
defendant  excepted.  The  jury  found  the  defendant  guilty; 
motions  for  new  trial  and  in  arrest  of  judgment  were  over- 
ruled, to  which  exception  was  taken;  and  judgment  was  en- 
tered upon  the  verdict  fining  defendant  five  hundred  dollars, 
to  which  also  exception  was  taken. 

The  subject  presented  for  consideration  is  the  constitution- 
ality of  the  above  act,  and  we  will  consider  the  objections  to 
its  validity  in  the  order  in  which  they  are  presented  by  the 
counsel  for  the  plaintiff  in  error  in  their  brief. 

605  1.  It  is  contended  that  the  act  violates  section  2  of 
article  2  of  the  constitution  of  Illinois,  which  provides  that 
"  no  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law";  and  that  it  also  violates  the  provisions 
of  a  similar  character  in  the  federal  constitution:  U.  S.  Const., 
arts.  5,  14,  of  Amendments;  1  Starr  and  Curtis'  Ann.  Stats. 
36,  38,  99.  The  position  of  counsel  is  that,  when  a  man 
purchases  tickets  or  other  certificates  entitling  the  holder  to 
travel  upon  any  railroad,  etc.,  as  stated  in  the  act,  such 
tickets  are  his  property,  and  that  the  legislature  has  no  au- 
thority to  pass  an  act  depriving  the  holder  of  such  property 
of  the  right  to  sell  it  to  whom  he  pleases.  The  constitution 
does  not  say  that  the  disposition  of  property  may  not  be 
limited  or  regulated  where  the  interests  of  the  public  so 
require,  but  that  no  person  shall  be  "deprived"  of  his  prop- 
erty without  due  process  of  law.  The  phrase  "due  process 
of  law"  is  equivalent  of  the  words  "law  of  the  land,"  as 
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used  in  Magna  Charta,  and  means,  "in  the  due  course  of  legal 
proceedings  according  to  those  rules  and  forms  which  have 
been  established  for  the  protection  of  private  rights":  Board 
of  Education  v.  Bakewell,  122  111.  339;  Rhinehart  v.  Schuyler, 
7  111.  473;  Davidson  v.  New  Orleans,  96  U.  S.  97;  Cooley  on 
Constitutional  Limitations,  5th  ed.,  marg.  p.  356,  top  p.  435. 
An  act  of  the  legislature  is  not  necessarily  the  "  law  of  the 
land."  A  state  cannot  make  any  thing  "due  process  of  law" 
which,  by  its  own  legislation,  it  declares  to  be  such.  An  act 
of  the  legislature  which  transfers  the  property  of  one  man  to 
another  without  his  consent  is  not  a  constitutional  exercise 
of  legislative  power,  because,  if  effectual,  it  operates  to  deprive 
a  man  of  his  property  without  "due  process  of  law":  David- 
ton  v.  New  Orleans,  96  U.  S.  97;  Taylor  v.  Porter,  4  Hill,  140; 
40  Am.  Dec.  274;  Rohn  v.  Harris,  130  111.  525;  Ervine's 
Appeal,  16  Pa.  St.  256;  55  Am.  Dec.  499;  Hoke  v.  Henderson, 
4  Dev.  1;  25  Am.  Dec.  677. 

If,  therefore,  the  above  act  of  1875  operates  to  deprive  the 
holder  of  a  legally  purchased  ticket  of  his  property  rights  eo6 
therein  it  must  be  declared  to  be  void.  But,  upon  turning  to 
section  5  of  the  act,  we  find  that  it  authorizes  the  original 
purchaser  of  a  ticket  from  an  authorized  agent  to  resell  the 
whole,  or  any  unused  part,  of  such  ticket,  to  the  owner  of  the 
railroad  or  steamboat  who  sold  it  to  him,  or  to  sell  any  part 
of  it  to  any  other  person,  if  the  original  purchase  of  it  from 
the  agent  was  with  the  bona  fide  intention  of  traveling  upon 
it.  The  purchaser  is  entitled  to  have  his  ticket  redeemed  by 
the  railroad  or  steamboat  owner  at  a  rate  fixed  by  the  terms 
of  section  5,  but  his  right  of  sale  is  not  even  limited  to  such 
owner  provided  only  his  purchase  was  made  in  the  mode  and 
for  the  purposes  stated  in  the  proviso  to  the  section.  In  view 
of  the  provisions  contained  in  sections  5  and  6  we  fail  to  see 
how  the  owner  of  the  ticket  is  deprived  of  his  property  in  it. 
His  ticket  is  not  destroyed,  nor  is  there  any  very  serious 
limitation  upon  his  use  of  it. 

The  design  of  the  act,  as  stated  in  its  title,  is  to  prevent 
frauds  upon  travelers  and  owners  of  railroads,  steamboats, 
and  other  conveyances  for  the  transportation  of  passengers. 
The  business  of  a  common  carrier  is  a  public  employment. 
The  franchises  of  railroads,  acting  under  charters  or  acts  of 
incorporation,  are  of  a  public  nature  so  far  as  the  safety, 
convenience,  and  comfort  of  passengers  are  concerned.  Rea- 
sonable  regulations,  affecting   the   conduct  of  such   public 
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employments,  are  fit  subjects  for  legislative  action.  The  law- 
making power  may  provide  means  for  remedying  such  evils 
as,  in  its  opinion,  may  exist  in  the  management  of  these  pub- 
lic agencies  of  transportation,  and  in  doing  so  it  may  some- 
times impose  restrictions  which  are  deemed  to  be  necessary 
upon  the  use  and  enjoyment  of  property.  A  man  is  not 
deprived  of  his  property  unless  it  is  taken  away  from  him,  so 
that  he  is  divested  of  his  title  and  possession.  To  limit  the 
use  and  enjoyment  of  property  by  legislative  action  is  not  to 
take  it  away  from  the  owner  when  the  property,  whose  use 
and  enjoyment  are  so  limited,  is  invested  in  a  business  6°7 
affected  with  a  public  use,  or  is  used  as  an  accessory  in  carry- 
ing on  such  business:  Munn  v.  People,  69  111.  80;  Common- 
wealth v.  Wilson,  14  Phila.  384.  We  are,  therefore,  of  the 
opinion  that  the  act  under  consideration  does  not  violate 
section  2  of  the  bill  of  rights. 

2.  The  act  is  alleged  to  contravene  the  provisions  of  the 
federal  and  state  constitutions,  which  forbid  the  passage  of 
laws  impairing  the  obligation  of  contracts:  U.  S.  Const.,  art. 
1,  sec.  10;  111.  Const.,  art.  2,  sec.  14;  1  Starr  and  Curtis'  Ann. 
Stats.,  31,  105. 

The  tickets  proven  to  have  been  sold  by  plaintiff  in 
error  contain  only  the  name  of  the  railroad  company,  the 
words  "  Cairo  to  Chicago,"  the  signature  of  the  general  ticket 
agent,  and  certain  figures  or  numbers.  It  has  been  held  that 
such  a  ticket  is  not  a  contract,  but  merely  the  evidence  of  a 
contract,  or  a  mere  receipt  taken  or  voucher  adopted  for  con- 
venience, to  show  that  the  passenger  had  paid  his  fare  from 
one  place  to  another:  Logan  v.  Hannibal  etc.  Ry.  Co.,  12  Am. 
&  Eng.  R.  R.  Cas.,  141;  2  Redfield  on  Law  of  Railroads,  6th 
ed.,  303;  Ray's  Negligence  of  Imposed  Duties,  495;  Common- 
wealth v.  Wilson,  14  Phila.  384.  But,  if  it  be  admitted  that  the 
ticket  is  a  contract,  the  statute  would  only  be  inoperative  and 
of  no  effect  as  to  contracts  existing  at  the  time  of  its  passage; 
it  would  be  valid  and  constitutional  as  to  future  contracts. 
It  cannot  be  said  that  the  act  of  1875  impaired  the  obligation 
of  any  contract  connected  with  the  tickets  upon  the  sale  of 
which  the  present  indictment  is  predicated.  The  tickets  sold 
by  plaintiff  in  error  were  issued  by  the  railroad  company  in 
1893,  eighteen  years  after  the  passage  of  the  act.  The  plain- 
tiff in  error  must  be  presumed  to  have  known  that  the  sales 
of  the  tickets  by  him  were  criminal  acts:  Fry  v.  State,  63  Ind. 
552;  30  Am.  Rep.  238;  Commonwealth  v.Wihon,  14  Phila.  384. 
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3.  The  act  is  charged  with  contravening  the  third  clause  of 
section  8  of  article  1  of  the  federal  constitution,  which  *°* 
confers  upon  Congress  the  power  to  regulate  commerce  among 
the  several  states:  1  Starr  and  Curtis'  Ann.  Stats.  30. 

In  the  present  case  the  tickets  sold  only  entitled  the  holder 
to  travel  between  points  located  wholly  within  the  state  of 
Illinois.  But  the  portion  of  the  act  upon  which  the  present 
objection  is  founded  is  the  prohibition,  contained  in  the  sec- 
ond section,  against  the  sale  of  tickets  entitling  the  holder  to- 
travel  on  any  railroad  or  steamboat,  "  whether  the  same 
be  situated,  operated,  or  owned  within  or  without  the  limits 
of  this  state." 

It  is  held  by  the  supreme  court  of  the  United  States  that 
interstate  commerce,  the  regulation  of  which  is  within  the 
exclusive  power  of  Congress,  includes  interstate  transportation 
of  passengers.     But  the  deposit  in  Congress  of  the  power  to 
regulate  commerce  between  the  states  was  not  intended  to 
deprive  the  states  of  their  police  power.     Under  its  police 
power  a  state  may  legislate  to  promote  domestic  order,  morals^ 
and  safety;  to  protect  the  lives,  limbs,  quiet,  and  property  of 
all  persons  within  the  state;  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  6tate;  to  prevent  crime,  pauper- 
ism, disturbance  of  the  peace,  and  all  forms  of  social  evils. 
The  state  cannot  invade  the  domain  of  the  national  govern- 
ment, or  assume  powers  properly  belonging  to  Congress.     In 
relation  to  the  subject  of  commerce,  including  interstate  pas- 
senger travel,  the  state  cannot  place  any  obstacle  in  the  way  of 
such  travel  or  impose  any  burden  upon  it.     But  many  acts 
of  a  state  may  affect  or  influence  commerce  without  amount- 
ing to  a  regulation  of  it.     State  legislation,  which  is  not  an 
obstacle  to  interstate  commerce,  and  imposes  no  burden  upon 
it,  and  which  comes  within  a  proper  exercise  of  the  police 
power,  is  not  unconstitutional  as  infringing  upon  the  powers 
of  Congress.     The  act  of  1875  is,  we  think,  such  a  species  of 
state  legislation.     The  duties  which  it  imposes  upon  the  car- 
riers therein  named  and  their  agents  cannot  interfere  with 
the  freedom  of  interstate  travel.     *°9  Such  travel  is  not  im- 
peded, because  tickets  are  required  to   be  purchased    from 
agents  of  the  carrier  who  are  provided  with  certificates  of 
their  authority.     The  limitation  of  the  sale  of  tickets  to  such 
agents  may  be  a  restraint  upon  the  business  of  scalpers  and 
ticket  brokers,  but  cannot  be  regarded  as  a  burden  upon  in- 
terstate commerce.     If  the  body  of  the  act  of  1875  be  read  in 
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connection  with  its  title  it  must  have  been  the  opinion  of  the 
legislature  that  the  restriction  of  sales  of  tickets  to  authorized 
agents  was  necessary  to  prevent  frauds  upon  travelers  and 
carriers,  and  to  remedy  the  evils  growing  out  of  the  practices 
of  scalpers  and  ticket  brokers,  as  described  by  Mr.  Ray  in 
his  work  on  Negligence  of  Imposed  Duties,  Passenger  Carriers, 
at  pages  from  491  to  498,  inclusive.  Viewed  in  this  light  the 
act  in  question  amounts  to  nothing  more  than  the. regulation 
of  a  public  employment  under  the  police  power  of  the  state. 

The  business  of  the  carrier  being  a  proper  subject  for  the 
exercise  of  the  police  power  its  necessary  incidents  and  ad- 
juncts are  also  subject  thereto.  As  the  issuing  and  use  of 
tickets  are  required  in  such  business,  their  sale  is  an  incident 
thereof,  and  may  be  regulated  by  legislative  action.  It  is  the 
province  of  the  legislature  to  determine  the  nature  and  char- 
acter of  such  regulations,  and  the  judiciary  is  not  called  upon 
to  consider  whether  they  are  wise  or  unwise.  The  views  herein 
expressed  are  sustained  by  the  following  authorities:  Fry  v. 
State,  63  Ind.  552;  30  Am.  Rep.  238;  Commonwealth  v.  Wilson, 
14  Phila.  384;  People  v.  Walser,  11  Legal  News,  12;  Railroad 
Co.  v.  Husen,  95  U.  S.  465;  Patterson  v.  Kentucky,  97  U.  S. 
501;  Cooley  on  Constitutional  Limitations,  5th  ed.,  marg. 
pp.  574,  597. 

We  do  not  think  that  the  act  violates  the  constitutional 
provision  conferring  upon  Congress  the  power  to  regulate 
interstate  commerce. 

4.  It  is  claimed  that  the  act  violates  that  part  of  section  22 
of  article  4  of  the  constitution  of  Illinois,  which  provides  that 
the  general  assembly  shall  not  pass  special  laws  61°  "  grant- 
ing to  any  corporation,  association,  or  individual  any  special 
or  exclusive  privilege,  immunity,  or  franchise  whatever":  1 
Starr  and  Curtis'  Ann.  Stats.,  119,  120. 

Counsel  contend  that,  by  the  terms  of  the  act,  a  certain 
class  of  persons,  namely,  railroad  ticket  agents,  are  permitted 
to  sell  tickets,  and  are  thereby  granted  a  special  privilege. 
We  do  not  think  that  there  is  any  force  in  this  contention. 
It  is  disposed  of  by  what  has  already  been  said  in  regard  to 
the  validity  of  the  act  as  an  exercise  of  the  police  power  of 
the  state.  The  requirement  that  tickets  shall  only  be  sold 
by  agents  authorized  so  to  do  is  merely  a  police  regulation 
as  to  the  manner  in  which  the  business  of  the  carrier  shall  be 
conducted.  From  the  nature  of  things,  only  common  carriers 
can,  in  the  first  instance,  issue  or  sell  tickets  for  passage  in 
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their  own  conveyances  or  over  their  own  lines.  They  have 
no  more  a  monopoly  of  the  ticket  business  than  a  manufac- 
turer has  of  the  articles  which  he  manufactures.  The  author- 
ity to  the  agent  is  not  an  authority  to  sell  tickets  generally 
for  all  other  carriers,  but  only  to  sell  them  for  the  particular 
■carrier  providing  the  certificate  of  authority.  The  act  would 
seem  to  impose  upon  the  carrier  a  burden  and  not  to  grant  a 
privilege  or  immunity,  as  the  repurchase  of  unused  tickets  is 
required,  and,  in  order  to  prevent  frauds,  the  sale  of  tickets 
can  only  be  made  through  agents  authorized  to  sell  in  the 
particular  mode  designated  by  the  statute. 

Substantially  the  same  phraseology  contained  in  section  1 
of  the  present  act,  to  which  counsel  object  as  amounting  to 
special  legislation,  is  to  be  found  in  an  act  passed  by  the 
legislature  of  Indiana,  which  was  upheld  by  the  s^renie 
court  of  that  state,  as  being  consistent  with  a  constitutional 
requirement  forbidding  the  legislative  grant  of  exclusive  priv- 
ileges or  immunities  to  any  citizen  or  class  of  citizens:  Fry  v. 
State,  63  Ind.  552;  30  Am.  Rep.  238.  We  see  no  good  reason 
for  adopting  a  different  conclusion. 

•**  Nor  can  it  be  said  that  the  law  abridges  "  the  privileges 
or  immunities  of  citizens  of  the  United  States":  U.  S.  Const., 
art.  14,  sec.  1,  of  Amendments;  1  Starr  and  Curtis'  Ann. 
Stats.,  38.  The  privileges  or  immunities  referred  to  in  the 
fourteenth  amendment  of  the  federal  constitution  are  those 
which  are  fundamental,  such  as  u  protection  by  the  govern- 
ment; the  enjoyment  of  life  and  liberty,  with  the  right  to 
acquire  and  possess  property  of  every  kind,  and  to  pursue 
and  obtain  happiness  and  safety;  subject,  nevertheless,  to 
such  restraints  as  the  government  may  justly  prescribe  for 
the  general  good  of  the  whole."  No  privilege  or  immunity  of 
the  plaintiff  in  error  has  been  abridged  by  the  act  of  1875. 
The  right  of  conducting  the  business  of  selling  railroad  and 
steamboat  tickets  is  curtailed  and  hedged  about  by  certain 
restrictions,  which  the  legislature  deemed  necessary  to  pre- 
vent frauds  upon  travelers  and  public  .carriers.  But  these 
restrictions  amount  only  to  "such  restraints  as  the  govern- 
ment may  justly  prescribe  for  the  general  good  of  the  whole": 
Corfidd  v.  Coryell,  4  Wash.  C.  C.  371;  Slaughter  House  cases, 
16  Wall.  36. 

In  the  case  at  bar  our  conclusion  is,  that  the  statute  of 
this  state  above  quoted  is  not  in  ci  nfl  et  with  the  federal 
constitution  or  with  the  constitution  of  this  state, but  was  a 
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legitimate  exercise  by  the  legislature  of  the  police  powers  of 
the  state.    Accordingly,  we  hold  that  no  error  was  committed 
by  the  court  below  in  its  rulings  above  indicated. 
The  judgment  of  the  circuit  court  is  affirmed. 

Railroads.—  Legislative  Regulation  ot:  See  Chicago  etc.  R.  R.  Co.  v. 
Jone»,  149  111.  361;  ante,  278,  and  note,  and  the  extended  note  to  People  r. 
Budd,  15  Am.  St  Rep.  490. 

Statutes — Due  Process  of  Law  Defined. — "Due  process  of  law"  mean* 
at  least  some  legal  procedure  in  which  the  person  proceeded  against,  if  he  is 
to  he  concluded  thereby,  shall  have  an  opportunity  to  defend  himself:  Doyle, 
Petitioner,  16  R.  I.  537;  27  Am.  St.  Rep.  759,  and  note.  Due  process  of  law 
is  such  an  exercise  of  the  powers  of  government  as  the  settled  maxims  of  the 
law  permit  and  sanction,  and  under  such  safeguards  for  the  protection  of 
individual  rights  as  these  maxims  prescribe  for  the  class  of  cases  to  which 
the  one  in  question  belongs:  Wulzen  v.  Board  of  Supervisors,  101  Cal.  15;  40 
Am.  St.  Rep.  17,  and  note.  See,  also,  the  extended  notes  to  Embury  v.  Con- 
tier,  53*  Am.  Dec.  337;  Bank  v.  Cooper,  24  Am.  Dec.  538;  and  Bar  dwell  v. 
Collins,  20  Am.  St.  Rep.  554. 

Statutes — Due  Process  of  Law. — Depriving  of  Property  Without: 
See  Wadsworth  v.  Union  Pae.  Ry.  Co.,  18  CoL  600;  36  Am.  St.  Rep.  309, 
and  note;  and  Burlington  etc.  Ry.  Co.  v.  Dey,  82  Iowa,  312;  31  Am.  St.  Rep. 
477,  and  note. 

Railroads — Tickets. — A  railway  ticket  is  a  mere  token  that  fare  has 
been  paid  and  that  the  passenger  has  the  right  to  be  carried  to  the  destina- 
tion it  indicates  according  to  the  reasonable  rules  of  the  company:  Pennsyl- 
vania R.  R.  Co.  v.  Parry,  55  N.  J.  L.  551;  39  Am.  St.  Rep.  654.  See,  also, 
the  extended  note  to  Kansas  City  etc.  R.  R.  Co.  v.  Rodebaugh,  5  Am.  St.  Rep. 
723. 

Interstate  Commerce — Regulation  of. — A  state  cannot  regulate  inter- 
state commerce:  Osborne  v.  State,  33  Fla.  162;  39  Am.  St.  Rep.  99,  and  note; 
Ounn  v.  White  etc.  Machine  Co.,  57  Ark.  24;  38  Am.  St.  Rep.  223,  and  note; 
and  any  attempt  by  a  state  to  regulate  interstate  commerce  is  void  as  an 
attempted  exercise  of  a  power  which  has  been  surrendered  by  the  states  to 
the  national  government:  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88  Va.  95; 
29  Am.  St  Rep.  705,  and  note. 

Interstate  Commerce.— To  What  Extent  State  mat  Regulate:  See 
the  extended  notes  to  Norfolk  etc.  Ry.  Co.  v.  Commonwealth,  29  Am.  St  Rep. 
714,  and  People  v.  Wemple,  27  Am.  St  Rep.  547. 
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[150  Illinois,  12.] 

Mortgage — Deed  Absolute  in  Form — Evidence. — A  deed  absolute  on  its 
face  may  be  shown,  by  parol,  to  have  been  executed  for  the  payment 
of  money;  if  so  it  will  be  treated  in  equity  as  a  mortgage.  Resort  may 
be  had  to  parol  evidence  in  such  case,  to  establish  the  intention  of  the 
parties  from  their  declarations  and  statements  at  the  time  the  arrange- 
ment was  consummated,  and  the  rule  that  the  terms  and  conditions  of 
a  written  contract  cannot  be  varied  by  parol  does  not  apply. 

Mortgage — Nature  or  Debt  Secured  by. — There  can  be  no  mortgage 
without  a  debt,  to  secure  which  the  mortgage  is  given,  but  there  need 
be  no  express  promise  by  the  mortgagor  to  pay  the  debt.  The  court 
may  imply  the  promise  from  the  transaction,  and  where  one  person,  for 
his  own  protection,  assumes  the  debt  of  another,  the  indebtedness  of  the 
latter  to  the  former  is  such  as  may  properly  be  secured  by  mortgage. 

Lunatics — Contracts  of — Fraud. — Lunatics  or  insane  persons  are  inca- 
pable, for  want  of  capacity,  to  enter  into  a  valid  contract  or  do  any  valid 
act,  and  all  persons  dealing  with  them,  with  knowledge  of  their  incapac- 
ity, are  regarded  as  perpetrating  a  fraud  upon  them,  and  courts  of 
equity  will  set  aside  contracts  made  with  such  insane  persons  on  the 
ground  of  fraud. 

Lunatics — Forfeitdre  Against. — After  one  has  been  adjudged  a  lunatic 
no  forfeiture  of  his  contract  by  reason  of  his  failure  to  pay  certain  sums 
of  money  can  be  declared  against  him,  unless  done  by  decree  of  a  court 
of  competent  jurisdiction,  and  the  lunatic  is  properly  represented  by 
conservator  or  guardian.  An  attempted  forfeiture,  without  such  decree 
of  court,  will  be  regarded  as  fraudulent,  and  be  set  aside  in  a  court  of 
equity. 

Bill  to  redeem,  filed  by  the  plaintiff  and  another,  as  con- 
servators of  Julius  Schumann,  a  lunatic,  against  the  defend- 
ant and  others.  The  said  Julius  Schumann  gave  a  mortgage 
on  land  owned  by  him  to  secure  his  note  for  two  thousand 
dollars,  payable  to  Johann  Von  der  Heide,  and  afterward  sold 
the  north  half  of  the  tract  of  land  to  his  brother  Gustav,  who 
assumed  payment  of  one-half  the  encumbrance,  and  discharged 
his  half  of  the  indebtedness,  including  interest.  But  Julius 
failed  to  pay  the  principal  or  interest  thereon,  and,  after  the 
death  of  the  said  Johann  Von  der  Heide,  the  note  passed  into 
the  hands  of  his  administrators,  who,  failing  to  obtain  pay- 
ment, filed  a  bill  to  foreclose  the  mortgage,  Gustav  Schu- 
mann being  joined  as  defendant  with  Julius  Schumann.  An 
arrangement  was  then  entered  into  between  the  said  defend- 
ants and  the  administrators  whereby  Julius  Schumann  con- 
veyed, by  warranty  deed,  to  Gustav  Schumann  the  entire 
tract  of  land  for  an  expressed  consideration  of  fourteen  hun- 
dred and  fifty  dollars;  and  the  latter  paid  the  administrators 
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one  hundred  and  twenty-five  dollars  cash,  and  assumed  pay- 
ment of  the  balance  due  the  estate,  giving  a  mortgage  on  the 
land  as  security.  At  the  same  time  an  agreement  to  reconvey 
was  made  by  and  between  Julius  Schumann  and  Gustav  Schu- 
mann, the  terms  of  which,  together  with  other  facts  material 
to  the  case,  sufficiently  appear  in  the  opinion.  About  six 
months  afterwards  Julius  Schumann  was  adjudged  insane. 

James  E.  Monroe,  for  the  appellants. 

Hojheimer,  Zeisler,  and  Mack,  for  the  appellees. 

80  Craig,  J.  The  superior  court  referred  the  cause  to  the 
master  in  chancery  to  take  the  evidence,  and  report  his  con- 
clusions as  to  both  law  and  fact.  The  evidence  was  taken 
and  a  report  filed,  in  which  the  master,  among  other  things, 
found  that  the  warranty  deed  from  Julius  Schumann  to 
Gustav  Schumann,  and  the  agreement  providing  for  a  con- 
veyance constituted  a  mortgage,  and  that  complainant  was 
entitled  to  redeem.  Numerous  exceptions  were  filed  in  the 
report,  a  part  of  which  was  sustained,  a  part  overruled,  and  a 
portion  remained  undecided,  and  a  decree  was  rendered  dis- 
missing the  bill.  It  will  not,  however,  in  the  view  we  take  of 
the  case,  be  necessary  to  go  over  the  different  exceptions  in 
detail.  We  will  therefore  content  ourselves  with  considering 
the  questions  presented  by  the  record,  which  must  control  the 
decision  of  the  case. 

It  is  claimed,  on  the  one  hand,  that  the  transaction  wherein 
Julius  Schumann  conveyed  the  land  to  Gustav  Schumann 
and  executed  a  contract  to  reconvey  amounted  to  a  purchase 
91  by  Gustav  Schumann  and  a  contract  to  resell,  while,  on 
the  other  hand,  it  is  claimed  that  the  transaction  was  a  mort- 
gage. Parol  evidence  was  introduced  for  the  purpose  of  show- 
ing the  intention  of  the  parties  at  the  time  the  arrangement 
was  consummated.  The  law  is  well  settled,  in  a  case  of  this 
character,  that  resort  may  be  had  to  parol  evidence  to  estab- 
lish the  intention  of  the  parties:  Preschbaker  v.  Feaman,  32 
111.  481;  Ennorv.  Thompson,  46111.  220;  Darst  v.  Murphy,  119 
111.  343.  The  declarations  and  statements  of  the  parties 
made  pending  the  negotiations  and  at  the  time  of  the  final 
execution  of  the  deed  and  contract  are  admissible,  and  the 
rule  that  the  terms  and  conditions  of  a  written  contract  can- 
not be  varied  does  not  apply  to  such  evidence.  The  law  is 
well  settled  that  a  deed  absolute  on  its  face  may  be  shown 
by  parol  to  have  been  executed  for  the  payment  of  money, 
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when  it  will  be  treated  in  equity  as  a  mortgage:  Miller  v. 
T.wmas,  14  111.  430. 

The  warranty  deed  from  Julius  Schumann  to  Gustav  Schu- 
mann, and  the  contract  for  a  reconveyance,  and  the  note  and 
trust  deed  given  by  Gustav  Schumann  to  the  administrators 
of  the  estate  of  Johann  Von  der  Heide  to  secure  thirteen  hun- 
dred and  ten  dollars,  were  all  executed  at  the  same  date,  in 
pursuance  of  the  same  agreement,  and  they  are  all  a  part  of  the 
same  transaction,  and  "  they  must  be  taken  together  as  consti- 
tuting one  entire  arrangement"  or  contract.  When  they  are 
all  considered  together  as  one  contract,  in  connection  with  the 
circumstances  under  which  they  were  executed,  we  are  in- 
clined to  the  view  that  but  one  construction  can  be  placed  on 
the  transaction,  and  that  is,  that  it  was  a  mortgage.  Julius 
Schumann  was  indebted  to  the  administrators  of  the  estate 
of  Johann  Von  der  Heide  in  a  certain  sum  of  money.  This 
was  secured  by  a  mortgage  on  his  land  and  the  land  of  Gus- 
tav, his  brother.  A  bill  was  filed  to  foreclose  the  mortgage. 
If  a  decree  should  be  rendered,  Gustav's  land  was  liable  to 
be  sold  in  payment  of  the  debt,  and  he  had  no  indemnity  or 
security  of  any  character  from  Julius  to  make  him  whole. 
He  was  therefore  interested  aa  to  have  some  arrangement 
made  under  which  he  could  be  secured.  The  administrators 
agreed  to  extend  the  time  of  payment,  and  take  a  new  note 
and  mortgage  on  all  the  land  for  the  debt,  the  interest  to  be 
increased  from  six  to  seven  per  cent,  and  the  costs  paid.  In 
order  that  Gustav  might  make  the  mortgage  and  at  the  same 
time  be  secure  Julius  conveyed  the  land  to  him,  and  he  exe- 
cuted a  note  and  mortgage  for  the  debt,  and  then  gave  Julius 
a  contract  to  reconvey,  providing  he  paid  the  mortgage  debt, 
interest,  and  the  one  hundred  and  twenty-five  dollars  ad- 
vanced by  Gustav  from  his  own  funds.  This,  in  brief,  was 
the  transaction,  and,  when  analyzed,  it  amounts  merely  to 
this:  that  Gustav  Schumann  assumed  the  mortgage  debt 
which  Julius  Schumann  owed  the  administrators,  and  the 
latter,  in  order  to  secure  Gustav,  conveyed  him  his  half  of  the 
land,  under  an  agreement  that  the  land  should  be  reconveyed 
upon  payment  of  the  debt,  interest,  and  costs.  The  agreement 
for  a  reconveyance  contains  no  provision  or  recitation  that 
Gustav  Schumann  has  sold  the  land  to  Julius  Schumann. 
It  merely  provides,  after  reciting  the  facts  under  which  Gus- 
tav Schumann  obtained  the  title,  that  if  Julius  Schumann 
paid  as  therein  provided,  then  Gustav  should  reconvey  to  him. 
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George  W.  Bowman,  who  filed  the  bill  to  foreclose  the  deed 
of  trust  for  the  administrators  of  the  estate  of  Johann  Von 
der  Heide,  deceased,  testified  that  "about  ten  days  after  the 
bill  was  filed  Gustav  Schumann,  in  company  with  his  brother, 
Julius  Schumann,  called  at  my  office  in  Blue  island.  Gustav 
said  they  came  for  the  purpose  of  seeing  whether  they  could 
not  make  some  arrangement  for  an  extension  of  the  loan,  and 
a  settlement  of  the  then  pending  suit.  Gustav  Schumann 
informed  me  at  that  time  that  he  was  going  to  help  his  brother 
out,  and  that  he  would  advance  him  sufficient  money  to  make 
a  payment  on  this  indebtedness  secured  by  the  trust  deed 
'which  we  were  then  foreclosing.  He  desired  to  know  whether 
I  could  help  them  to  make  a  settlement.  I  told  him  I  could 
only  take  full  payment  of  the  debt,  and  advised  him  to  see 
23  the  administrators.  He  said  he  would,  and  they  left 
They  returned  the  same  evening,  and  Gustav  informed  me 
that  Mr.  Guenther  had  told  them  that  if  they  paid  all  the 
costs  in  the  suit  then  pending  and  the  attorney's  fees,  and 
made  a  new  note  and  trust  deed  covering  the  entire  property, 
for  what  was  then  due,  and  included  in  that  note  a  judgment 
recovered  against  Julius  by  the  administrators,  and  increased 
the  interest  from  six  to  seven  per  cent,  he  would  give  them  an 
extension  of  time.  He  inquired  the  amount  of  the  costs. 
He  then  asked  me  what  kind  of  security  he  would  be  able  to 
get  for  his  money  which  he  was  about  to  advance.  I  told 
him  that  he  could  obtain  a  second  mortgage  on  Julius  Schu- 
mann's share.  A  few  days  after  that  Gustav  came  to  see  me 
again.  He  then  informed  me  that  he  was  dissatisfied  with 
the  arrangement  of  obtaining  a  second  mortgage  on  his 
brother's  interest.  He  said  that  he  doubted  very  much 
whether  his  brother  would  ever  pay  that  indebtedness,  and 
he  did  not  want  to  be  put  to  the  expense  of  a  foreclosure 
suit  in  case  his  brother  made  default.  Then  it  was  for  the 
first  time  that  we  discussed  together  the  question  of  making 
an  absolute  deed  from  Julius  Schumann  and  his  wife  to 
Gustav,  and  a  trust  deed  back  from  Gustav  to  secure  the 
Von  der  Heide  indebtedness,  and  the  giving  by  Gustav  to 
Julius  of  a  contract  to  reconvey  to  him  the  property,  to  be 
deeded  by  him  to  Gustav  in  case  Julius  made  the  payments 
as  provided  in  the  trust  deed  to  be  given  to  secure  the  Von 
der  Heide  indebtedness,  and  also  this  indebtedness  for  the 
money  to  be  advanced  by  Gustav.  The  result  of  that  con- 
versation was  that  within  a  short  time  I  drew  up  the  contract 
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[the  contract  here  involved.]  A  day  was  set  for  the  execu- 
tion of  the  papers.  On  the  day  fixed,  Gustav  Schumann 
came  to  the  office,  I  think  somewhere  about  7  o'clock  in  the 
evening.  He  informed  me  that  the  parties  would  be  there  in 
a  short  time.  He  asked  me  whether  I  had  the  contract 
drawn  up  from  him  to  Julius.  I  told  him  I  had.  He  told 
me  to  be  sure  to  make  the  provisions  in  that  contract  strin- 
gent, a4  because  he  did  not  want  to  have  any  trouble  of  a 
foreclosure  suit  in  case  his  brother  did  not  pay  promptly 
when  he  ought  to  pay."  After  detailing  the  fact  of  the  exe- 
cution of  the  warranty  deed,  the  contract  for  a  reconveyance, 
and  the  new  trust  deed,  the  witness  further  testified:  "I 
never  proposed  to  Gustav  Schumann  that  he  should  buy  any 
portion  of  Julius  Schumann's  land  involved  in  this  suit. 
The  question  of  his  buying  any  portion  of  the  land,  or  the 
whole  of  it,  never  came  up  in  my  presence.  The  question  of 
a  sale  of  that  land  to  him  was  never  discussed." 

This  witness  was  entirely  disinterested,  and  was  in  a  posi- 
tion to  know  and  understand  the  facts  connected  with  the 
transaction  better  than  any  other  person.  He  was  familiar 
with  all  that  was  said  and  done  from  the  inception  of  the 
transaction  until  its  final  consummation,  resulting  in  the  exe- 
cution of  the  papers,  and  we  think  much  reliance  should  be 
placed  on  his  evidence. 

From  the  evidence  of  this  witness,  and  from  the  papers 
that  were  executed,  it  seems  plain  that  the  transaction  was  a 
mortgage.  If  Julius  Schumann  sold  the  land  to  his  brother 
no  necessity  existed  for  the  execution  of  a  contract  providing 
for  a  reconveyance  containing  stringent  provisions  as  Gustav 
insisted  should  be  inserted  in  the  contract.  If  the  evidence 
of  this  witness  be  true  a  sale  of  the  property  was  never  men- 
tioned or  discussed.  Gustav  Schumann,  in  order  to  protect 
his  own  property,  which  was  embraced  in  the  deed  of  trust 
to  the  administrators,  concluded  to  assume  the  indebtedness, 
and  as  security  the  deed  was  made  to  him.  When  the  nego- 
tiations first  commenced  the  understanding  was  that  a  second 
mortgage  should  be  given,  but  finally  finding  Julius  would 
not  pay  promptly  the  deed  was  made  to  save  the  trouble  and 
expense  of  a  foreclosure  in  case  there  was  a  default  in  pay- 
ment. 

But  it  is  said  there  was  no  debt  to  be  secured,  and  there 
can  be  no  mortgage  in  the  absence  of  a  debt,  and  in  support 
of  this  position  Rue  v.  Dole,  107  111.  275,  and  Fisher  v.  Green, 
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*■  142  111.  80,  and  other  like  cases,  are  cited.  If  there  was* 
no  other  evidence  in  this  case  but  the  warranty  deed  and  the 
contract  to  reconvey  there  might  be  much  force  in  the  posi- 
tion of  counsel;  but  when  the  other  evidence  in  the  record  is 
considered  in  connection  with  the  deed  and  contract  a  differ- 
ent question  is  presented.  When  all  the  evidence  is  consid- 
ered it  cannot  be  said  there  was  no  debt  to  be  secured. 
Gustav  Schumann  paid  the  costs  on  the  suit  brought  by  the 
administrators  to  foreclose  their  deed  of  trust,  amounting  ta 
one  hundred  and  twenty-five  dollars,  and  assumed  the  pay- 
ment of  the  mortgage  debt,  amounting  to  thirteen  hundred 
and  ten  dollars.  The  deed  was  made  by  Julius  to  Gustav 
Schumann  as  security  for  these  two  items,  and  the  plain 
import  of  all  that  was  done  is  that  Julius  Schumann  was  to- 
pay  those  sums,  and  interest.  There  was,  therefore,  a  debt 
which  might  properly  be  secured  by  mortgage. 

It  is  also  insisted  that  Julius  Schumann  failed  to  pay  as 
required  by  the  contract,  and  hence  a  specific  performance  of 
the  contract  cannot  be  decreed.  The  note  for  thirteen  hun- 
dred and  ten  dollars  which  Gustav  Schumann  executed  and 
delivered  to  the  administrators  was  payable  five  years  after 
date,  with  interest  payable  semi-annually.  At  what  time  the 
one  hundred  and  twenty-five  dollars  should  be  repaid  does 
not  seem  to  be  specified.  Julius  Schumann  failed  to  pay  the 
interest  that  became  due  on  July  21,  1888,  and  January  21, 
1889,  and  also  taxes  on  the  land,  but  no  forfeiture  of  the  con- 
tract was  declared,  nor  was  any  attempt  made  to  terminate 
the  contract  on  account  of  this  failure.  On  the  eighteenth 
day  of  July,  1889,  before  another  installment  of  interest  be- 
came due,  he  was  adjudged  insane,  and  his  failure  to  pay 
interest  or  taxes  after  that  date  would  not  authorize  Gustav 
Schumann  to  declare  a  forfeiture  of  the  contract,  unless  done 
by  decree  of  a  court  of  competent  jurisdiction,  where  the 
insane  person  was  properly  represented  by  conservator  or 
guardian.  Courts  of  equity  will  set  aside  contracts  made 
with  insane  persons  on  the  ground  of  fraud.  Insane  persons 
being  incapable,  for  the  want  of  capacity  to  enter  into  a 
valid  contract,  or  do  any  *6  valid  act,  all  persons  dealing 
with  them  with  knowledge  of  their  incapacity  are  regarded 
as  perpetrating  a  fraud  upon  them:  1  Story's  Equity  Juris- 
prudence, sec.  227. 

In  Encking  v.  Simmons,  28  Wis.  273,  where  a  mortgage  with 
power  of  sale  was  foreclosed,  under  the  power  of  sale  contained 
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in  the  mortgage,  after  the  mortgagor  had  become  insane,  it 
was  held  that  the  sale  should  be  set  aside  for  fraud.  In  the 
opinion  it  is  said:  "In  equity  the  proceeding  was  fraudulent, 
and  the  sale  will  be  set  aside,  whether  the  mortgagee  knew 
of  the  mortgagor's  insanity  or  not.  This  will  always  be  done 
where  it  is  for  the  benefit  of  the  person  non  compos  mentis,  and 
where  injustice  will  not  thereby  be  done  to  the  other  parties 
to  the  transaction,  or  they  can  be  placed  in  statu  quo.  Nc* 
injustice  will  be  done  here.  The  plaintiff  (the  purchaser  at 
the  sale)  will  be  entitled  to  the  redemption  money  so  far  as 
that  goes,  and  for  the  rest  he  has  the  bond  or  covenant  of  the 
mortgagor  for  repayment.  The  mortgagee  will  have  the  full 
amount  of  his  debt  and  interest,  which  is  all  he  can  require. 
The  parties  may  be  placed  in  statu  quo.  In  equity  this 
seems  to  fall  within  the  third  kind  of  fraud  enumerated  by 
Lord  Hardwicke  in  Chesterfield  v.  Janssen,  1  Lead.  Cas.  Eq. 
472,  namely,  fraud  which  must  be  presumed  from  the  cir- 
cumstances of  the  parties,  and  which  goes  farther  than  the 
rule  of  law,  which  is,  that  it  must  be  proved,  not  presumed. 
But  it  is  wisely  established  in  the  court  of  chancery  to  pre- 
vent taking  surreptitious  advantage  of  the  weakness  or  neces- 
sity of  another,  which  knowingly  to  do  is  equally  against 
conscience  as  to  take  advantage  of  his  ignorance."  So,  here, 
the  attempted  forfeiture  by  demanding  and  obtaining  posses- 
sion of  the  premises  from  the  wife  of  Julius  Schumann,  after 
he  had  been  adjudged  insane,  must  be  regarded  as  fraudulent, 
and  we  think  complainant,  on  making  full  payment  of  all 
moneys  agreed  to  be  paid,  and  interest  and  taxes,  was  en- 
titled to  relief  in  equity. 
The  decree  will  be  reversed,  and  the  cause  remanded. 


Mortgage.—  Parol  Evidence  to  Convert  a  Deed  Absolute  in  Form 
into  a  mortgage  is  inadmissible  in  the  absence  of  an  allegation  of  fraud  or 
mistake:  Crutcher  v.  Muir,  90  Ky.  142;  29  Am.  St.  Kep.  306,  and  note,  with 
the  cases  collected.  See  the  notes  to  Mahoney  v.  BoMwick,  31  Am.  St.  Kep. 
180;  Mannix  v.  Purcell,  15  Am.  St.  Rep.  584,  and  the  extended  note  to 
Thompson  v.  Patton,  15  Am.  Deo.  47. 

Insane  Persons  — Liability  on  Contracts. — Contracts  made  with  a 
lunatic  or  portion  of  unsound  mind  after  inquisition  and  continuation  thereof 
are  absolutely  void:  liwjhes  v.  Janes,  110  N.  Y.  67;  15  Am.  St.  Rep.  386, 
and  note;  L'Amoreux  v.  Crosby,  2  Paige,  422;  22  Am.  Dec.  05.),  and  note; 
Pearl  w.  McDowell,  3  J.  J.  Marsh.  658;  20  Am.  Dec.  199,  and  note;  Cocke 
r.  Montgomery,  75  Iowa,  2o9.  A  lunatic  or  person  of  actually  unsound 
mind  cannot  bind  himself  civilly,  and,  where  insanity  is  proved,  all  question 
as  to  the  validity  of  contracts  made  by  him  during  the  period  of  insanity  is 
at  au  end:  Corbit  v.  Umit/t,  7  Iowo,  00;  71  Am.  Dec.  431,  and  note.     See, 
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•lso,  the  notes  to  Sims  v.  McLure,  70  Am.  Dec.  200;  Behrena  v.  McKevzie,  92 
Am  Dec.  432;  Hovey  v.  Chase,  83  Am.  Dec.  523;  Allis  v.  BiUings,  39  Am. 
Dec.  749,  and  the  extended  notes  to  Jackson  v.  King,  15  Am.  Dec.  361,  and 
Lancaster  County  Bank  v.  Moore,  21  Am.  Rep.  33. 

Equity  Will  Set  Aside  the  Contracts  of  Lunatics  on  the  ground 
that  fraud  has  been  practiced  upon  them:  Sims  v.  McLure,  8  Rich.  Eq.  286; 
70  Am.  Dec  196;  Ovnngs  case,  1  Bland,  370;  17  Am.  Deo.  31 L 


Carlton  v.  People. 

[150  Illinois,  181.] 

Criminal  Law — Sufficiency  of  Proof. — In  criminal  cases  there  must  be 
proof  of  the  corpus  delicti,  and  of  the  identity  of  the  prisoner.  It  must 
be  shown  that  the  act  itself  was  done,  and  that  it  was  done  by  the  person 
charged. 

Circumstantial  Evidence — Sufficiency  of. — In  both  criminal  and  civil 
cases  a  verdict  may  be  founded  on  circumstances  alone,  and  the  legal 
testis  the  sufficiency  of  the  evidence  to  satisfy  the  understanding  and 
conscience  of  the  jury.  Absolute  certainty  is  not  essential  to  proof  by 
circumstances,  and  if  they  produce  moral  certainty  to  the  exclusion  of 
every  reasonable  doubt,  it  is  sufficient. 

Circumstantial  Evidence — Conviction  of  Crime. — To  warrant  a  convic- 
tion of  crime  on  circumstantial  evidence,  the  circumstances  taken  to- 
gether should  be  of  a  conclusive  nature,  leading  on  the  whole  to  a 
satisfactory  conclusion,  and  producing  in  effect  a  reasonable  and  moral 
certainty  that  the  accused  committed  the  offense  charged.  The  cir- 
cumstances must  be  such  as  to  produce  a  moral  certainty  of  guilt,  and 
to  exclude  any  other  reasonable  hypothesis. 

Circumstantial  Evidence. —  Averring  Circumstances  which  may  be 
Judicially  Considered,  as  leading  to  well-grounded  presumptions,  are 
motives  to  crime,  declarations  or  acts  indicative  of  guilty  consciousness 
or  intention,  and  preparations  for  the  commission  of  crime. 

Evidence — Reasonable  Doubt. — A  reasonable  doubt  must  be  actual  and 
substantial  as  contradistinguished  from  a  mere  vague  apprehension,  and 
must  arise  out  of  the  evidence  introduced.  And  the  jury  may  be  said 
to  entertain  a  reasonable  doubt  when,  after  the  entire  comparison  and 
consideration  of  all  the  evidence,  they  cannot  say  that  they  feel  an  abid- 
ing conviction,  to  a  moral  certainty,  of  the  truth  of  the  charge. 

Evidence— Reasonable  Doubt — Proof  to  a  Moral  Certainty. — The  two 
phrases,  "  proof  beyond  a  reasonable  doubt,"  and  proof  "  to  a  moral  cer- 
tainty," are  synonymous  and  equivalent,  and  each  signifies  such  proof 
as  satisfies  the  judgment  and  conscience  of  the  jury,  as  reasonable  men, 
and  applying  their  reason  to  the  evidence  before  them,  that  the  crime 
charged  has  been  committed  by  the  defendant,  and  so  satisfies  them  as 
to  leave  no  other  reasonable  conclusion  possible. 

Criminal  Law— Reasonable  Doubt— Instruction  as  to.— On  the  trial  of 
the  accused  for  arson  an  instruction  that  "  the  reasonable  doubt  the  jury 
are  permitted  to  entertain  must  be  as  to  the  guilt  of  the  accused  on  the 
whole  of  the  evidence,  and  not  to  any  particular  fact  in  the  case,"  ia 
not  erroneous. 
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Criminal  Law — Proop  on  Indictment  tor  Arson.— In  order  to  eoavict  on 
an  indictment  for  arson,  the  main  fact  to  be  proven,  in  the  first  place,  ia 
the  burning  of  the  building,  and,  when  that  is  established,  it  ia  then  nec- 
essary to  show  how  the  act  was  done,  and  by  whom.  The  act  itself 
being  thus  proved,  a  foundation  is  laid  for  the  introduction  of  any  legal 
and  sufficient  evidence  that  the  act  was  committed  by  the  accnsed,  and 
that  it  was  done  with  criminal  intent,  and  such  evidence  may  be  circum- 
stantial in  its  character. 

Criminal  Law — Evidence — Footprints. — On  the  trial  of  a  person  for  arson 
evidence  of  footprints  near  the  burned  building  and  their  correspond- 
ence with  the  defendant's  feet  is  admissible  with  other  proof,  as  tend- 
ing to  make  out  a  case,  thongh  not  by  itself  of  any  independent  strength. 

Criminal  Law — Competency  op  Evidence  por  Accused. — It  is  competent 
for  the  accused  'to  show,  by  any  legal  evidence,  that  another  committed 
the  crime  with  which  he  is  charged,  and  that  he  is  innocent  of  any  par- 
ticipation in  it,  but  he  cannot  do  this  by  the  admissions  or  confessions 
of  a  third  person  not  under  oath.  There  mnst  be  proof  of  such  a  train 
of  facts  and  circumstances  as  tend  clearly  to  point  to  such  other,  rather 
than  to  the  accused,  as  the  guilty  party. 

Threats  op  a  Third  Person,  other  than  the  prisoner  on  trial,  against  the 
victim  of  the  crime  charged  are  mere  hearsay,  and  are  inadmissible  in 
evidence. 

Criminal  Law — Alibi — Proop  in  Support  op. — In  order  to  establish  an 
alibi  in  a  criminal  case  the  burden  of  proof  is  upon  the  accused  to  show 
facts  and  circumstances  sufficient,  when  considered  with  all  the  other 
evidence  in  the  case,  to  create  in  the  minds  of  the  jury  a  reasonable 
doubt  of  the  truth  of  the  charge  against  him. 

INSTRUCTIONS. — A   DEPENDANT   CANNOT   COMPLAIN   OP  THE   REPOSAL  OP  AN 

Instruction  if  its  substance  is  embodied  in  instructions  whioh  are 
given,  and  in  so  holding  the  appellate  court  does  not  necessarily  hold 
■uch  given  instructions  to  be  correct. 

Morris  and  Moore,  and  S.  A.  Vankirk,  for  the  plaintiff  in 
error. 

M.  T.  Moloney,  attorney  general,  and  Oeorge  B.  Gillespie, 
state's  attorney,  for  the  people. 

184  Maqbuder,  J.  This  is  an  indictment  against  the  plain- 
tiff in  error  for  arson.  The  indictment  charges  him,  in  the 
usual  form,  with  setting  fire  to  and  burning  the  barn  of  one 
Rob  Roy  Ridenhour.  The  jury  found  him  guilty,  and  fixed 
his  punishment  at  imprisonment  in  the  penitentiary  for  a  term 
of  four  years.  Motions  for  new  trial  and  in  arrest  of  judg- 
ment were  made  and  overruled.  Judgment  was  rendered 
and  sentence  pronounced  in  accordance  with  the  verdict. 

On  the  afternoon  of  Saturday,  April  9,  1892,  plaintiff  in 
error  was  arrested  for  the  violation  of  a  town  ordinance  at 
Vienna,  in  Johnson  county,  by  the  town  marshal,  assisted  by 
one  of  the  deputy  sheriffs,  and  also  by  the  said  Ridenhour. 
Ue  was  taken  to  the  county  jail  in  an  intoxicated  condition, 
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having  a  knife  in  his  hand  and  a  revolver  in  his-pocket.     He- 
and  Ridenhour  each  lived  in  the  country  about  four  and  a 
half  miles  from  Vienna,  and  had  ridden  into  town  together 
on  the  morning  of  that  day.     His  arrest  was  made  with  dif- 
ficulty and  after  a  scuffle.     By  direction  of  Ridenhour  his 
knife  and  revolver  were  taken  away  from  him.     While  he 
was  lying  upon  his  back  in  the  hallway  of  the  jail,  his  arms 
and  feet  being  held  by  those  who  arrested  him,  he  said:  "Oh, 
yes !  Bob  Ridenhour,  you  live  in  the  country,  and  you  will 
think  of  this,  god  damn  you,  when  your  barn  is  on  fire."     He 
repeated  the  remark  several  times,  varying  the  expression, 
saying,  according  to  one  witness:  "You  will  think  of  this 
when  you  see  your  barn  in  flames";  according  to  another: 
"You  will  think  of  this  when  your  barn  is  burned;  your  barn 
is  on  a  high  hill;  it  will  look  well  when  it  is  burning."     He 
was  released  from  jail  between  10  and  11  o'clock  on  the  night 
of  that  same  day,  and  left  town  about  11  o'clock  in  companjr 
with  Thomas  Verhines  and  Edward  Hogg,  each  of  the  three 
riding  on  horseback.     The  plaintiff  in  error  stopped  on  the 
way  at  the  house  of  Mrs.  Bridges,  and  obtained  some  matches. 
They  rode  together  185  about  a  mile  when  they  separated, 
Verhines  going  east,  and  Carlton  and  Hogg   going  south. 
Plaintiff  in  error  and  Hogg  continued  to  ride  together  about 
a  mile  further,  when  they  separated,  the  former  going  south- 
east and  the  latter  going  southwest;  the  home  of  Carlton  was 
about  two  miles,  and  that  of  Hogg  about  two  and  a  half  miles, 
from  the  point  where  they  separated.     In  going  to  his  home 
from  this  point  plaintiff  in  error  would  pass  in  sight  of  Riden- 
hour's  house.     Ridenhour's  barns  were  burned  that  night. 
He  says  that  he  went  to  bed  between  10  and  11  o'clock,  and 
that  it  was  after  midnight  when  he  first  saw  the  fire.     On  the 
next  day,  Sunday,  April  10th,  an  examination  was  made  of 
the  premises.     Tracks  were  found  south  of  the  barn  in  a  path 
leading  to  the  highway,  which  ran  in  the  general  direction  of 
the  house  of  plaintiff  in  error.     Mud  was  found  upon  the 
fence  at  the  corner  of  the  field,  indicating  that  some  one  had 
climbed  over  the  fence,     The  oats  in  the  field  had  not  come 
up.     An  examination  of  the  tracks  showed  that  one  foot  had 
made  a  deeper  impression  than  the  other.     Carlton  was  ar- 
rested on  that  Sunday  afternoon.     A  measurement  of  the 
tracks  showed  that  they  corresponded  in  length  with  tracks 
made  by  Carlton  in  the  road  on  that  day,  and  with  the  shoes 
worn  by  him  on  that  afternoon.     It  was  proven  that  he  was 
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lame,  and  walked  with  "a  kind  of  hop."  One  of  the  wit- 
nesses says:  "The  foot  he  limped  on  corresponded  to  the 
irregular  tracks  in  the  field."  Two  barns  were  burned  con- 
taining corn,  hay,  mules,  and  horses.  The  horses  escaped, 
but  one  of  the  mules  was  burned  to  death,  and  the  corn  and 
hay  were  destroyed.  Hogg  says  that  he  saw  no  fire  when  he 
passed  with  Carlton. 

The  only  evidence  introduced  on  the  defense  seems  to  have 
had  for  its  object  the  proof  of  an  alibi.  The  testimony  tends 
to  show  that  the  barns  were  on  fire  after  midnight  and  some- 
where about  1  o'clock,  though  one  of  the  witnesses  says  he 
saw  the  fire  at  4  o'clock  in  the  morning,  and  when  he  saw  it 
went  to  it  from  his  house,  a  half  mile  distant,  and  found  the 
186  barns  "pretty  well  all  burned  down."  The  evidence 
does  not  certainly  fix  the  hour  when  the  plaintiff  in  error 
reached  his  home  on  the  night  of  the  fire.  His  mother  swore 
that  "it  was  about  12  o'clock  or  near  that."  One  of  his 
sisters  swore  that  she  heard  the  clock  strike  12,  and  another 
that  she  heard  it  strike  1,  after  his  arrival. 

Counsel  for  plaintiff  in  error  make  the  general  objections, 
that  there  is  an  absence  of  evidence  relative  to  the  corpus  de- 
licti, and  that  the  evidence  is  purely  circumstantial.  "The 
proof  of  the  charge  in  criminal  causes  involves  the  proof  of 
two  distinct  propositions:  1.  That  the  act  itself  was  done; 
and  2.  That  it  was  done  by  the  person  charged,  and  by 
none  other;  in  other  words,  proof  of  the  corpus  delicti  and 
of  the  identity  of  the  prisoner":  3  Greenleaf  on  Evidence,  sec. 
30.  Here,  the  act  done,  which  was  to  be  proven,  was  the 
burning  of  the  barn.  It  was  also  required  to  be  proven  that 
the  barn  was  burned  by  the  plaintiff  in  error,  and  that  such 
burning  was  done  with  felonious  intent,  or,  in  the  language  of 
the  statute,  "willfully  and  maliciously":  1  Starr  and  Curtis' 
Ann.  Stats.,  759;  3  Greenleaf  on  Evidence,  sees.  55,  56.  It 
has  been  said  that,  in  arson,  the  corpus  delicti  consists  not 
only  of  the  fact  that  a  building  has  been  burned,  but  also  of 
the  fact  that  it  has  been  willfully  fired  by  some  responsible 
person:  Winslow  v.  State,  76  Ala.  42.  The  main  fact,  how- 
ever, which  is  to  be  proven  in  the  first  place  is  the  burning 
of  the  building.  When  that  fact  is  established,  then  it  is 
necessary  to  show  how  the  act  was  done,  and  by  whom.  We 
think  that,  in  the  present  case,  the  fact  that  the  barns  were 
burned  was  clearly  and  satisfactorily  proven;  and  the  circum- 
stances were  such  as  to  exclude  accident  or  natural  causes 
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as  the  origin  of  the  fire.  When  the  general  fact  is  thus  proved 
a  foundation  is  laid  for  the  introduction  of  any  legal  and 
sufficient  evidence  that  the  act  was  committed  by  the  ac- 
cused, and  that  it  was  done  with  criminal  intent:  Sam  v. 
State,  33  Miss.  347;  Phillips  v.  State,  29  Ga.  105.  Such  evi- 
dence need  not  be  direct  and  positive,  but  may  18T  be  cir- 
cumstantial in  its  character:  Winslow  v.  State,  76  Ala.  42. 
In  both  criminal  and  civil  cases  "a  verdict  may  well  be 
founded  on  circumstances  alone;  and  these  often  lead  to  a 
conclusion  far  more  satisfactory  than  direct  evidence  can 
produce":  1  Greenleaf  on  Evidence,  sec.  13  a. 

After  a  careful  examination  of  the  evidence  in  this  case 
we  are  not  prepared  to  say  that  the  jury  were  not  warranted 
in  finding  the  verdict  returned  by  them.  Among  the  circum- 
stances which  may  be  judicially  considered  as  leading  to 
important  and  well-grounded  presumptions,  are  "  motives  to 
crime,  declarations  or  acts  indicative  of  guilty  consciousness 
or  intention,  preparations  for  the  commission  of  crime": 
Wills  on  Circumstantial  Evidence,  39.  It  appears  from  the 
facts  above  recited  that  there  was  evidence  here  which  tended 
to  show  the  existence  of  just  such  circumstances  as  are  thus  in- 
dicated— revenge  for  arrest  and  imprisonment,  threats  that  the 
barns  would  be  burned,  halting  on  the  way  to  obtain  matches. 
The  evidence  of  the  footprints  and  their  correspondence  with 
the  defendant's  feet  was  competent,  and  though  "not  by  itself 
of  any  independent  strength,  is  admissible  with  other  proof 
as  tending  to  make  out  a  case":  Wharton's  Criminal  Evi- 
dence, 8th  ed.,  sec.  796.  In  Winslow  v.  State,  76  Ala.  42, 
where  the  indictment  was  for  arson,  and  "  there  was  evidence 
tending  to  show  a  fresh  track  in  the  lane  leading  from  the 
road  to  the  house;  [and]  that  this  track  and  the  track  of  the 
defendant  corresponded,"  it  was  said:  "The  previous  threats 
of  the  defendant,  and  his  declarations  in  the  nature  of  threats, 
were,  on  the  same  principle,  properly  admitted.  While  they 
are  not  of  themselves  convincing  of  guilt,  from  them,  in  con- 
nection with  the  other  circumstances,  if  believed  by  the  jury, 
guilt  may  be  a  logical  sequence":  Wharton's  Criminal  Evi- 
dence, 8th  ed.,  sec.  756. 

As  to  the  defense  of  an  alibi  the  burden  of  making  it  out  was 
upon  the  plaintiff"  in  error:  Ackerson  v.  People,  124  111.  563. 
And,  in  order  to  maintain  it,  he  was  bound  to  establish  188  in 
its  support  such  facts  and  circumstances  as  were  sufficient, 
when  considered  in  connection  with  all  the  other  evidence  in 
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the  case,  to  create  in  the  minds  of  the  jury  a  reasonable 
doubt  of  the  truth  of  the  charge  against  him:  Qarrity  v.  Peo- 
ple, 107  111.  162;  Mullins  v.  People,  110  111.  42.  It  cannot  be 
said  that  the  defense  was  made  out  so  clearly  and  satisfac- 
torily as  to  be  availing  against  the  case  made  by  the  state. 

It  is  assigned  as  error  that  the  court  refused  to  permit  the 
defendant  to  prove  by  two  witnesses,  that  they  had  heard 
Thomas  Verhines  make  threats  that  he  would  burn  up 
every  thing  Ridenhour  had.  We  do  not  regard  this  ruling  as 
erroneous.  Threats  of  a  third  person,  other  than  the  prisoner 
on  trial,  against  the  victim  of  the  crime  charged,  are  mere 
hearsay,  and  are  inadmissible.  Evidence  of  this  character 
tends  to  draw  away  the  minds  of  the  jury  from  the  point  in 
issue,  which  is  the  guilt  or  innocence  of  the  prisoner,  and  to 
excite  their  prejudices  and  mislead  them:  1  Greenleaf  on  Evi- 
dence, sees.  51,  52;  Walker  v.  State,  6  Tex.  App.  576;  State  v. 
Duncan,  6  Ired.  236.  Such  threats  of  a  third  person  are  inter 
alios  acta;  they  are  too  remote  from  the  inquiry  before  the 
jury  to  be  received,  and  have  no  legal  tendency  to  establish 
the  innocence  of  the  prisoner:  Alston  v.  State,  63  Ala.  178; 
State  v.  Davis,  77  N.  C.  483.  It  is  competent  for  the  defend- 
ant to  show  by  any  legal  evidence  that  another  committed 
the  crime  with  which  he  is  charged,  and  that  he  is  innocent 
of  any  participation  in  it,  but  this  cannot  be  shown  by  the 
admissions  or  confessions  of  a  third  person  not  under  oath 
which  are  only  hearsay.  The  proof  must  connect  such  third 
person  with  the  fact;  that  is,  with  the  perpetration  of  some 
deed  entering  into  the  crime  itself.  There  must  be  proof  of 
such  a  train  of  facts  and  circumstances  as  tend  clearly  to 
point  to  him,  rather  than  to  the  prisoner,  as  the  guilty 
party.  "Extrajudicial  statements  of  third  persons  cannot 
be  proved  by  hearsay,  unless  such  statements  were  part  of  the 
res  gestse":  180  Wharton's  Criminal  Evidence,  8th  ed.,  sec. 
225;  Smith  v.  State,  9  Ala.  990;  Stale  v.  Davis,  77  N.  C.  483; 
Greenfield  v.  People,  85  N.  Y.  75;  39  Am.  Rep.  636;  Thomas 
v.  People,  67  N.  Y.  218;  Owensby  v.  State,  82  Ala.  63;  State  v. 
Hnynes,  71  N.  C.  79;  Rhea  v.  State,  10  Yerg.  258;  Common- 
wealth v.  Chabbock,  1  Mass.  144;  State  v.  Johnson,  30  La.  Ann. 
921;  People  v.  Murphy,  45  Cal.  137;  State  v.  Smith,  35  Kan. 
618;  State  v.  May,  4  Dev.  328;   Wright  v.  State,  9  Yerg.  342. 

It  is  assigned  as  error  that  the  court  instructed  the  jury 
that  "the  reasonable  doubt  the  jury  are  permitted  to  entertain 
must  be  as  to  the  guilt  of  the  accused  on  the  whole  of  the 
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evidence,  and  not  as  to  any  particular  fact  in  the  case."  We 
do  not  regard  the  doctrine  of  the  instruction  as  erroneous.  It 
is  in  accordance  with  the  rule  which  we  have  laid  down  in  a 
number  of  cases:  Mullins  v.  People,  110  111.  42;  Davis  v.  People, 
114  111.  86;  Leigh  v.  People,  113  111.  372;  Bressler  v.  People, 
117  111.  422;  Hoge  v.  People,  117  111.  35. 

There  was  no  error  in  refusing  the  defendant's  third  re- 
fused instruction,  because  instructions  given  for  the  state  and 
for  the  accused  required  the  jury  to  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  willfully  and 
maliciously  burned  the  barn  of  Ridenhour. 

Complaint  is  made  that  the  court  refused  to  instruct  the 
jury  as  follows:  "If  the  jury  entertain  any  reasonable  doubt 
as  to  whether  or  not  the  defendant  was  at  his  own  home,  or 
at  the  scene  of  the  alleged  offense  at  the  time  such  offense  was 
committed,  then  it  is  your  duty  under  the  law  to  acquit  him." 
Such  an  instruction  was  held  to  be  incorrect  in  Mullins  v. 
People,  110  111.  42.  The  reasonable  doubt  of  guilt,  which  will 
acquit  the  prisoner,  when  his  defense  is  an  alibi,  is  the  doubt 
which  arises  from  a  consideration  by  the  jury  of  all  the  evi- 
dence, "as  well  that  touching  the  question  of  the  alibi,  as  the 
criminating  evidence  introduced  by  the  prosecution":  Mullins 
v.  People,  110  111.  42. 

190  In  the  case  at  bar  fourteen  instructions  were  given  for 
the  state  and  eighteen  for  the  defendant.  The  jury  was 
instructed  in  regard  to  the  subject  of  reasonable  doubt  in 
accordance  with  the  principles  laid  down  by  this  court  in 
Miller  v.  People,  39  111.  457;  May  v.  People,  60  111.  119;  Con- 
naghan  v.  People,  88  111.  460;  Spies  v.  People,  122  111.  1;  3  Am. 
St.  Rep.  320.  We  see  no  reason  for  departing  from  the  views 
expressed  in  these  cases. 

Counsel  for  plaintiff  in  error  claim  that  the  trial  court 
erred  in  refusing  to  give  their  refused  instruction,  No.  17 
which  is  as  follows: 

"The  jury  are  instructed,  as  a  matter  of  law,  that  when  a 
conviction  for  a  criminal  offense  is  sought  on  circumstantial 
evidence  alone  the  people  must  not  only  show,  by  a  prepon- 
derance of  evidence,  that  the  alleged  facts  and  circumstances 
are  true,  but  they  must  be  such  facts  and  circumstances  as  are 
absolutely  inconsistent,  upon  any  reasonable  hypothesis,  with 
the  innocence  of  the  accused,  and  incapable  of  explanation 
upon  any  other  theory  than  that  of  the  guilt  of  the  accused; 
and  in  this  case,  if  all  the  facts  and  circumstances  relied  on 
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by  the  people  to  secure  a  conviction  can  be  reasonably  ac- 
counted for  upon  any  theory  consistent  with  the  innocence  of 
the  defendant  they  should  acquit  him.' 

In  instruction  No.  13,  given  for  the  people,  the  court  told 
the  jury  that  circumstantial  evidence  should  be  "of  such  a 
character  as  to  exclude  every  reasonable  hypothesis  other  than 
that  the  defendant  is  guilty."  In  instruction  No.  1,  given  for 
the  defendant,  the  court  instructed  the  jury  that  "  the  defend- 
ant is  presumed  to  be  innocent  until  the  contrary  appears  by 
the  evidence,  and  such  evidence  must  be  so  strong  and  con- 
vincing as  to  remove  every  reasonable  doubt  of  his  guilt  to  the 
exclusion  of  every  reasonable  hypothesis  of  his  innocence." 
Irrespective  of  the  question  whether  refused  instruction  No.  17 
was  right  or  wrong,  the  defendant  could  not  have  been  injured 
by  its  refusal  in  view  of  the  giving  of  plaintiff's  instruction 
No.  13  and  defendant's  instruction  No.  1,  as  above  quoted, 
191  whether  the  two-last  named  instructions  were  correct  or 
not.  A  defendant  cannot  complain  of  the  refusal  of  an  in- 
struction, if  its  substance  is  embodied  in  instructions  which 
are  given;  and  in  so  holding  this  court  does  not  necessarily 
hold  such  given  instructions  to  be  correct. 

In  addition,  however,  to  this  consideration  said  instruction 
No.  17  was  properly  refused,  because  it  is  so  broad  and  sweep- 
ing in  its  terms  that  if  it  were  given  in  every  criminal  case 
dependent  upon  circumstantial  evidence  it  would  have  a  tend- 
ency to  prevent,  in  many  instances,  the  conviction  of  guilty 
parties:  Gannon  v.  People,  127  111.  507;  11  Am.  St.  Rep.  147; 
Wharton's  Criminal  Evidence,  8th  ed.,  sec.  10.  "  What  cir- 
cumstances amount  to  proof  can  never  be  matter  of  general 
definition.  The  legal  test  is  the  sufficiency  of  the  evidence 
to  satisfy  the  understanding  and  conscience  of  the  jury.  On 
the  one  hand,  absolute,  metaphysical,  and  demonstrative  cer- 
tainty is  not  essential  to  proof  by  circumstances.  It  is  suf- 
ficient if  they  produce  moral  certainty  to  the  exclusion  of 
every  reasonable  doubt"  1  Starkie  on  Evidence,  sec.  79; 
Otmer  v.  People,  76  111.  149.  The  circumstances  must  be 
such  as  to  produce  a  moral  certainty  of  guilt,  and  to  exclude 
any  other  reasonable  hypothesis:  Commonwealth  v.  Goodwin, 
14  Gray,  55;  1  Greenleaf  on  Evidence,  sec.  13  o.  The  jury 
should  be  satisfied  of  the  defendant's  guilt  beyond  a  reason- 
able doubt,  and  if  there  be  no  probable  hypothesis  of  guilt 
consistent,  beyond  reasonable  doubt,  with  the  facts  of  the 
case  the  defendant  must  be  acquitted:  Commonwealth  v. 
am.  st.  K«r..  Vol  XLL-23 
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Costley,  118  Mass.  1;  Wharton's  Criminal  Evidence,  8th  ed.r 
Bee.  21.  In  order  to  warrant  a  conviction  of  crime  on  circum- 
stantial evidence  the  circumstances  taken  together  should 
be  of  a  conclusive  nature  and  tendency,  leading  on  the  whole 
to  a  satisfactory  conclusion,  and  producing  in  effect  a  reason- 
able and  moral  certainty  that  the  accused,  and  no  one  else, 
committed  the  offense  charged:  Commonwealth  v.  Goodwin,  14 
Gray,  55.  It  is  difficult  to  define  accurately  what  is  a  rea- 
sonable doubt,  but  all  the  authorities  agree  that  such  a  doubt 
must  be  actual  19S  and  substantial,  as  contradistinguished 
from  a  mere  vague  apprehension,  and  must  arise  out  of  the 
evidence  introduced:  3  Greenleaf  on  Evidence,  15th  ed.,  sec. 
29,  note  a;  Earll  v.  People,  73  111.  329.  The  jury  may  be  said 
to  entertain  a  reasonable  doubt  when,  after  the  entire  com- 
parison and  consideration  of  all  the  evidence,  they  cannot 
say  that  they  feel  an  abiding  conviction,  to  a  moral  certainty, 
of  the  truth  of  the  charge:  Commonwealth  v.  Webster,  5  Cush. 
320;  52  Am.  Dec.  711.  Proof  "  beyond  a  reasonable  doubt"  is 
such  proof  as  precludes  every  reasonable  hypothesis  except 
that  which  it  tends  to  support.  It  is  proof  "to  a  moral  cer- 
tainty," as  distinguished  from  an  absolute  certainty.  The 
two  phrases  "  proof  beyond  a  reasonable  doubt,"  and  proof 
"to  a  moral  certainty,"  are  synonymous  and  equivalent. 
"Each  signifies  such  proof  as  satisfies  the  judgment  and  con- 
science of  the  jury,  as  reasonable  men,  and  applying  their 
reason  to  the  evidence  before  them,  that  the  crime  charged 
has  been  committed  by  the  defendant,  and  so  satisfies  them 
as  to  leave  no  other  reasonable  conclusion  possible":  Common- 
wealth v.  Costley,  118  Mass.  1. 

The  judgment  of  the  circuit  court  is  affirmed. 


Circumstantial  Evidence — Sufficiency  of. — It  is  not  necessary  to  prove 
by  direct  evidence  that  a  party  advised  an  act  or  aided  in  its  commission, 
but  such  facts  may,  like  any  others,  be  established  by  circumstantial  evidence: 
Willi  v.  Lucas,  1 10  Mo.  219;  33  Am.  St.  Rep.  436.  Circumstantial  evidence  in 
criminal  cases  is  competent,  and  is  sometimes  the  only  mode  of  proof:  Com- 
monwealth  v.  Webster,  5  Cush,  295;  52  Am.  Dec.  711.  A  party  may  be  con- 
victed on  circumstantial  evidence,  and  it  is  often  necessary  to  resort  to  that 
species  of  evidence:  State  v.  Milling,  35  S.  C.  16.  See,  also,  the  extended 
note  to  Mppey  v.  Miller,  62  Am.  Dec.  179. 

Circumstantial  Evidence— Proof. — Each  necessary  link  in  the  chain  of 
evidence  must  be  proved  beyond  reasonable  doubt  to  sustain  a  verdict  of 
guilty  in  a  criminal  case  resting  upon  circumstantial  evidence:  People  v. 
Aiken,  66  Mich.  460;  11  Am.  St.  Rep.  512;  Sumner  v.  State,  5  Blackf.  579; 
86  Am.  Dec.  561;  Home  v.  State,  1  Kan.  42;  81  Am.  Dec.  499,  and  note? 
Commonwealth  r.  Webster,  5  Cush.  295;  52  Am.  Dec  711,  and  note.     See,. 
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also,  the  extended  notes  to  State  v.  Williams,  78  Am.  Dec.  253,  and  Rippey 
v.  MiUer,  62  Am.  Dec.  182. 

Criminal  Law— Sufficiency  of  Proof. — Every  material  circumstance 
must  be  proved  beyond  a  rational  doubt  to  justify  a  conviction  in  a  criminal 
ease,  and  every  circumstance  not  so  proved  should  be  discarded  in  making 
up  the  verdict:  Sumner  v.  Stale,  5  Blackf.  579;  36  Am.  Dec.  561,  and  note. 

Reasonable  Doubt  is  doubt  for  which  a  good  reason  arising  from  the  evi- 
dence can  be  given:  Hodge  v.  State,  97  Ala.  37;  38  Am.  St.  Rep.  145,  and 
note,  with  the  cases  collected. 

Reasonable  Doubt  and  Moral  Certainty. — Definitions  of:  See  the 
extended  note  to  Rippey  v.  Miller,  62  Am.  Deo.  183. 

Evidence— Footprints. — The  character  of  footprints  fonnd  where  the 
crime  is  discovered  leading  to  or  from  the  place  of  the  crime,  and  their  cor- 
respondence with  the  feet  of  the  accused,  or  with  shoes  worn  by  or  found  in 
his  possession,  are  admissible  in  evidence  to  identify  him  as  the  guilty  party: 
Hodge  v.  State,  97  Ala.  37;  38  Am.  St.  Rep.  145,  and  note,  with  the  cases 
collected. 

Alibi — Proof  of. — The  evidence  relied  on  to  establish  proof  of  an  alibi 
must  be  sufficiently  clear  and  convincing  to  satisfy  the  jury  that  the  pre- 
ponderance of  evidence  is  in  favor  of  the  alibi,  but  it  need  not  be  sufficient 
to  remove  all  reasonable  doubt  thereof:  St  Ue  v.  Jackson,  36  S.  C.  487;  31 
-Am.  St.  Rep.  890,  and  note.  See,  also,  the  note  to  Sharp  v.  State,  14  Am. 
St.  Rep.  41-44. 

Arson. — Proof  of:  See  the  notes  to  Sprague  v.  Dodge,  95  Am.  Dec.  526, 
and  Mary  v.  State,  81  Am.  Deo.  70. 
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Insurance— Right  of  Action  on  Policy. — Where  a  party  contract*  for 
the  insurance  of  property,  and  pays  the  premium,  and  the  loss  is  made 
payable  to  him,  the  agreement  to  pay  the  loss  is  a  contract  with  the 
person  who  pays  the  consideration,  and  he  has  a  right  of  action  in  his 
own  name  for  the  loss,  although  the  insurance  is  in  the  name  of  another* 

Insurance — Insurable  Interest. — M.  and  B.  were  engaged  in  the  grain 
business,  and  the  elevator  where  the  business  was  transacted,  and  the 
ground  upon  which  it  was  located,  were  owned  by  M.  B.  advanced  no 
money  to  carry  on  the  business,  but,  under  an  arrangement  with  M.,  was 
to  have  charge  of  the  business  at  the  elevator,  and  receive  one-half  of 
the  profits  as  a  salary.  In  such  case  B's  liability  with  M.  to  the  own- 
ers of  grain  stored  in  the  elevator  to  hold  and  ship  the  grain  to  them 
or  their  order,  as  provided  in  the  warehouse  receipts,  and  his  right  to 
■hare  in  the  profits  in  payment  of  his  salary,  constitute  an  insurable 
interest  in  the  property,  upon  which  he  could  take  out  a  policy  for  his 
own  benefit. 

Insurance—  Disclosure  of  Interest. — A  policy  of  insurance  was  issued 
to  M.,  of  the  firm  of  M.  and  R,  loss  payable  to  P.  and  Co.,  as  their  in- 
terest might  appear,  and  conditioned  that  "  if  the  interest  of  the  assured 
in  the  personal  property  be  other  than  its  unencumbered  and  sole  owner- 
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■hip,  without  such  fact  being  indorsed  upon  the  policy,  the  same  shall 
be  void."  The  property  was  stored  with  the  firm  of  M.  and  B.,  ware- 
housemen, B.  having  no  title  to  the  property,  but  only  an  interest  in 
the  profits  of  the  business  of  buying  and  storing  grain,  and  being  liable 
with  M.  to  hold  and  ship  the  grain,  as  provided  in  the  warehouse 
receipts  issued  by  the  firm.  It  was  held  in  such  case  that  although  B. 
had  an  insurable  interest  in  the  grain  stored,  his  interest  was  not  one 
which  the  assured  were  required  to  disclose  in  taking  out  the  policy  to 
protect  their  own  interest. 
Insurance — Provision  for  Apportionment  of  Loss. — A  provision  in  a 
policy  of  insurance  that  in  case  of  any  other  insurance  upon  the  prop- 
erty insured,  made  prior  or  subsequent  to  the  policy,  the  assured  shall 
be  entitled  to  recover  no  greater  proportion  of  the  loss  than  the  sum 
insured  bears  to  the  whole  amount  so  insured  therein,  applies  only  to 
cases  where  the  insurance  covers  the  same  interests,  and  can  have  no 
application  to  insurance  obtained  upon  auother  distinct  insurable  in- 
terest in  the  property. 

Action  on  a  policy  of  insurance  brought  by  Pacaud  &  Co. 
against  the  Traders'  Insurance  Company.  The  policy  was 
issued  by  the  defendant,  on  the  application  of  the  plaintiffs, 
to  J.  H.  Million,  of  the  firm  of  Million  and  Bott,  who  were 
engaged  in  the  business  of  buying  and  shipping  grain  at 
Kahoka,  and  it  contained  a  recital,  "  loss,  if  any,  payable  to 
A.  L.  Pacaud  &  Co.,  as  interest  may  appear."  The  policy 
was  taken  out  to  cover  the  interest  of  the  plaintiffs  in  the 
grain  in  the  elevator  of  Million  and  Bott  at  the  time  of  its  de- 
struction by  fire,  and  among  the  conditions  therein  were  the 
following :  1.  That  "  if  the  interest  of  the  assured  in  the 
personal  property  be  other  than  its  unencumbered  and  sole 
ownership,  without  such  fact  being  indorsed  upon  the  policy, 
the  same  shall  be  void";  2.  "In  case  of  any  other  insurance 
upon  the  property  hereby  insured,  whether  valid  or  not,  or 
made  prior  or  subsequent  to  the  date  of  this  policy,  assured 
shall  be  entitled  to  recover  of  this  company  no  greater  pro- 
portion of  the  loss  sustained  than  the  sum  hereby  insured 
bears  to  the  whole  amount  so  insured  thereon." 

Schuyler  and  Kramer,  for  the  appellant. 

Robert  Raey  for  the  appellees. 

"*•  Craig,  J.  The  principal  grounds  relied  upon  to  re- 
verse the  judgment  of  the  appellate  court,  affirming  the  judg- 
ment of  the  circuit  court,  are  the  following:  1.  That  the 
interest  of  J.  H.  Million  in  the  property  destroyed  by  fire,  and 
covered  by  the  defendant's  policy,  was  other  than  its  unen- 
cumbered and  sole  ownership,  and  that  he  had  no  insurable 
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interest  therein  in  his  own  name;  and  2.  That  the  court 
erred  in  not  instructing  the  jury  that  all  the  insurance  on  the 
property  at  the  date  of  the  fire  should  contribute  to  the  loss, 
and  the  plaintiff  could  only  recover  from  the  defendant  its 
proportionate  share  of  such  loss. 

Under  the  first  point  relied  upon  it  i3  said  that  the  prop- 
erty covered  by  the  insurance  was  owned  by  the  firm  of  Mill- 
ion and  Bott,  and  hence  the  title  was  not  in  J.  H.  Million,  and 
his  interest  was  not  of  an  unencumbered  and  sole  ownership, 
within  the  meaning  of  the  policy*  While  the  grain  business  at 
Kahoka  was  transacted  in  the  name  of  Million  and  Bott,  upon 
250  looking  into  the  evidence  in  the  record  it  will  be  found  that 
Bott  had  no  real  title  to  the  grain  covered  by  the  policy.  The 
elevator  where  the  business  was  transacted,  and  the  ground 
upon  which  it  was  located,  were  owned  by  J.  H.  Million.  Bott 
advanced  no  money  to  carry  on  the  business,  but,  under  an 
agreement  with  Million,  he  took  charge  of  the  business  at  the 
elevator,  and  was  to  receive  as  a  salary  one-half  of  the  profits 
realized  out  of  the  business.  Under  this  arrangement  Bott 
cannot  be  regarded  as  a  real  owner  of  the  title  to  one-half  of 
the  grain  in  the  elevator  at  the  time  the  policy  issued.  His 
liability  with  Million  to  Pacaud  &  Co.  to  hold  and  ship  the 
grain  to  them  or  their  order,  as  provided  in  the  warehouse  re- 
ceipts, and  his  right  to  share  in  the  profits  in  payment  of  his 
salary,  may  be  regarded  as  an  insurable  interest  in  the  prop- 
erty, upon  which  he  could  take  out  a  policy  for  his  own  benefit. 
But  his  interest  in  the  property  itself  was  not  one  which  the 
plaintiffs  were  required  to  disclose  when  they  took  out  a  policy 
to  protect  their  own  interest.  Moreover,  the  provision  that 
the  interest  of  the  insured  should  not  be  other  than  an  unen- 
cumbered and  sole  ownership  in  the  property  insured,  in  cur 
opinion  had  no  application  to  Million,  but  it  had  reference  to 
the  plaintiffs — the  parties  who  were  insured  by  the  policy. 
The  plaintiffs  held  an  insurable  interest  in  the  property. 
They  applied  to  the  insurance  company  for  insurance.  They, 
and  they  alone,  made  the  contract  and  paid  the  premium, 
and  the  policy  was  delivered  to  them  containing  the  follow- 
ing provisions:  "The  Traders'  Insurance  Company  of  Chi- 
cago, in  consideration  of  eighty-seven  dollars  and  fifty  cents 
do  insure  J.  H.  Million  against  loss  or  damage  by  fire  to  the 
amount  of  three  thousand  five  hundred  dollars  on  grain, 
the  assured's  property,  or  held  by  the  assured  in  trust  or  on 
commission,  or  sold,  but  not  delivered,  while  in  the  Kahoka 
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elevator  at  Kahoka,  Missouri,  loss,  if  any,  payable  to  A.  L. 
Pacaud  &  Co.,  as  interest  may  appear." 

While  the  decisions  in  the  different  states  may  not  be  en- 
tirely harmonious  in  regard  to  the  person  who  holds  the  legal 
a51  interest,  and  in  whose  name  an  action  may  be  maintained, 
yet,  as  we  understand  the  subject,  the  decided  weight  of 
authority  is,  where  the  party  contracts  for  the  insurance, 
pays  the  premium,  and  the  company  makes  the  loss  payable 
to  such  party,  the  agreement  to  pay  is  a  contract  with  the 
person  who  pays  the  consideration,  and  he  has  a  right  of 
action  in  his  own  name,  although  the  insurance  is  in  the 
name  of  another.  Hathaway  v.  Orient  Ins.  Co.,  134  N.  Y.  409, 
is  a  late  case  on  the  subject.  In  Westchester  Fire  Ins.  Co.  v. 
Foster,  90  111.  121,  it  was  held  that  the  person  who  pays  the 
premium  and  to  whom  the  loss  is  payable  is  the  party  to  sue 
for  the  loss.  The  ground  upon  which  the  person  to  whom 
loss  is  payable  may  maintain  a  suit  in  his  own  name  would 
eeem  to  be  predicated  on  the  fact  that  he  has  the  legal  inter- 
est in  the  contract,  and  in  order  to  have  the  legal  interest  in 
the  contract  he  must  be  the  party  insured. 

It  will  be  observed  that  the  policy  provided  that  in  case  of 
any  other  insurance  upon  the  property  insured,  made  prior 
or  subsequent  to  the  policy  in  suit,  assured  shall  be  entitled 
to  recover  of  the  company  no  greater  proportion  of  the  loss 
sustained  than  the  sum  hereby  insured  bears  to  the  whole 
amount  so  insured  therein.     It  appears  from  the  testimony 
that  Million  and  Bott  had  procured  insurance  on  the  property 
in  their  own  names,  amounting  to  some  six  thousand  seven 
hundred  dollars,  which  was  in  force  at  the  time  of  the  fire, 
in  addition  to  the  policy  held  by  plaintiffs,  and,  under  the 
clause  of  the  policy  providing  for  contribution,  it  is  claimed 
by  appellant  that  plaintiffs  could,  in  no  event,  recover  the 
full  amount  of  the  policy.     The  plaintiffs  had  no  connection 
whatever  with  the  policies  issued  to  Million  and  Bott.     Those 
policies  were  procured  by  Million  and  Bott  for  their  own  and 
sole  benefit,  and  the  loss,  in  case  of  fire,  was  payable  to  them 
Under  such  circumstances,  was  the  appellant  entitled  to  claim 
an  apportionment?     The  appellant  had  the  right  to  rely  on 
an  apportionment  in  case  of  other  insurance  upon  the  prop- 
erty.    The  question  resolves  25JS  itself  into  this:  Was  there 
other  insurance  upon  the  property,  within  the  meaning  of  the 
policy?    We  think  it  plain  there  was  not.     We  think  the 
provision  for  apportionment  of  loss  if  there  should  be  other 
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insurance  applies  only  where  the  insurance  covers  the  same 
interest.  That  was  not  the  case  here.  The  plaintiffs  insured 
their  interest  in  the  property,  and  Million  and  Bott  insured 
their  interest.  The  one  was  separate  and  distinct  from  the 
other.  The  case  is  not  different  from  what  it  would  be  if  the 
two  parties  occupied  the  relation  of  mortgagor  and  mortgagee, 
where  each  may  insure  his  own  interest,  and  the  insurance 
obtained  by  one  has  no  connection  with  the  insurance  obtained 
by  the  other. 

But  if  there  was  a  doubt  in  regard  to  the  question,  we  think 
it  was  settled  by  Niagara  Fire  Ins.  Co.  v.  Scammon,  144  111. 
500.  It  is  there  said:  u  It  is  to  be  noted  that  the  provision 
for  an  apportionment  is  only  to  become  operative  if  there  shall 
be  other  insurance  upon  the  property,  and,  as  we  have  seen, 
insurance  which  is  obtained  by  a  third  person,  and  upon  an- 
other distinct  and  insurable  interest,  cannot  be  regarded  as 
other  insurance.  We  understand  the  rule  to  be,  that  a  pro- 
vision for  apportionment  of  loss  if  there  is  other  insurance 
applies  only  to  cases  where  the  insurance  covers  the  same 
interest":  See,  also,  Westchester  Fire  Ins.  Co.  v.  Foster,  90  111. 
121;  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  415;  Fox  v.  Phenix 
Fire  Ins.  Co.,  52  Me.  333;  Phillips  on  Insurance,  sec.  359. 

The  policies  obtained  by  Million  and  Bott  were  after  the 
fire  assigned  to  the  plaintiffs,  but  that  fact  has  no  special 
bearing  on  the  case. 

We  find  no  substantial  error  in  the  record,  and  the  judg- 
ment will  be  affirmed. 

Mr.  Justice  Bailey  dissented. 


Insurance — Interest  or  Assured. — It  is  not  necessary  that  the  insured 
have  an  interest,  either  legal  or  equitable,  in  the  property  insured.  It  is 
enough  that  he  is  so  situated  with  reference  to  it  that  he  would  be  liable  to 
loss  should  it  be  injured  by  the  peril  insured  against:  Berry  v.  American  etc. 
Int.  Co.,  132  N.  Y.  49;  28  Am.  St.  Rep.  548,  and  note;  McDonald  v.  Black, 
20  Ohio  St.  185;  55  Am.  Dec  448.  See  the  notes  to  Mutual  etc.  Int.  Co.  r. 
Dealt,  79  Am.  Dec.  680;  Bartlet  v.  Walter,  7  Am.  Dec.  145;  Riga*  v.  Com- 
mercial etc.  Inn.  Co.,  21  Am.  St.  Rep.  720;  and  especially  the  extended  uote 
to  Strong  v.  Manufacturers'  Int.  Co.,  20  Am.  Dec.  510. 

Insurance  —  Disct-orcrb  of  Interest.  — Policies  need  not  disclose  the 
nature  of  the  interest  of  the  assured  unless  some  condition  in  them  requires 
•nch  disclosure:  Riggt  v.  Commercial  etc.  Int.  Co.,  125  N.  Y.  7;  21  Am.  St. 
Rep.  716.  The  failure  of  the  insured  to  disclose  the  nature  and  extent  of  his 
interest  in  the  property  insured  will  not  avoid  the  policy  in  the  absence 
of  fraud:  Morriton  ▼.  Tcnnettec  etc.  In*.  Co.,  18  Mo.  26V;  59  Am.  Dec.  299. 
In  general  it  is  sufficient  if  the  subject  matter  of  the  insurauce  and  the  nature 
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of  the  risk  are  set  forth  in  the  policy,  without  any  representation  of  the  nature 
or  character  of  the  interest  for  which  the  insurance  is  intended  as  a  protec- 
tion: Hartford  etc.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452;  59  Am.  Deo.  684,  and 
not*.  See,  also,  the  note  to  Johanna  v.  Standard  Fire  Office,  5  Am.  St.  Rep. 
lift 
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[150  Illinois,  253.] 

Wills — Competency  or  Attesting  Witnesses. — The  competency  of  attest* 
ing  witnesses  to  a  will  is  to  be  tested  upon  the  state  of  facts  existing  at 
the  time  of  such  attestation,  and  not  upon  that  existing  at  the  time  the 
will  is  presented  for  probate.  The  expression  "credible  witnesses,"  as 
need  in  the  Statute  of  Wills,  means  competent  witnesses. 

Wills— Witnesses — Husband  or  Wiee  op  Devisee  ob  Legatee. — The 
husband  or  wife  of  one  named  as  devisee  or  legatee  in  a  will  is  not  a 
competent  witness  to  prove  the  execution  of  the  will,  even  as  to  devises 
and  bequests  made  to  persons  other  than  to  the  wife  or  husband  of  such 
witness,  and  is  not  rendered  competent  by  a  release  by  the  devisee  or 
legatee  of  all  his  or  her  right,  title,  interest,  and  claim  under  the  will. 

Wills— Subscribing  Witnesses— Construction  of  Statute. — Section  8 
of  the  Illinois  Statute  of  Wills  provides,  in  substance,  that  any  benefi- 
cial devise,  legacy,  or  interest,  made  or  given  to  a  subscribing  witness 
to  the  execution  of  any  will,  testament,  or  codicil,  shall,  "as  to  such 
subscribing  witness,  and  all  persons  claiming  under  him,  be  null  and 
void."  This  provision  is  construed  as  having  no  application  to  the 
interests  of  any  persons  other  than  those  who  are  attesting  witnesses, 
and  does  not  declare  such  interests  null  and  void.  Nor  does  the  further 
provision  of  the  statute  assume  to  render  competent  any  subscribing 
witnesses  other  than  those  to  whom  a  beneficial  devise,  etc.,  was  made 
or  given. 

The  last  will  and  testament  of  John  A.  Fisher  was  wit- 
nessed by  J.  J.  Carson  and  Carrie  F.  Spence,  and  the  wife  of 
the  said  J.  J.  Carson,  and  the  husband  of  the  said  Carrie 
F.  Spence,  were  named  as  devisees  and  legatees  in  the  will. 
The  collateral  heirs  of  the  testator  resisted  the  probate  of  the 
will,  claiming  it  to  be  void  by  reason  of  the  incompetency  of 
the  attesting  witnesses.  Before  the  probate  of  the  will  the 
wife  and  husband  respectively  of  the  subscribing  witnesses 
formally  released  all  benefits  under  the  will,  and  the  court 
admitted  the  will  to  probate  as  to  all  of  the  other  devises  and 
bequests  therein  contained.     The  contestants  appealed. 

L.  N.  Bradley  and  Green  and  Gilbert,  for  the  appellants. 

Lantden  and  Leek  and  Robert  and  Wall,  for  the  appellees. 

**•  Baker,  C.  J.  The  sole  question  for  consideration  is, 
whether  or  not  the  said  J.  J.  Carson  and  Carrie  F.  Spence  are- 
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competent  witnesses  to  said  will  as  to  all  devises  and  be- 
quests therein  contained,  except  the  devises  and  bequests 
to  the  said  Georgia  Ann  Carson  and  Thomas  W.  Spence,  the 
wife  and  husband  of  the  said  subscribing  witnesses  to  said 
will.  It  is  admitted  that  at  common  law,  and  without  any 
relinquishment  or  release  by  the  said  Georgia  Ann  Carson 
and  Thomas  W.  Spence  of  the  interests  in  the  estate  given  to 
them  by  the  will,  they  would  not  be  competent  attesting  wit- 
nesses to  such  will.  It  is  urged,  however,  that  for  two  rea- 
sons they  are  now  competent  witnesses  to  establish  the  will. 
One  ground  of  the  contention  of  appellees  is,  that  even  if  J. 
J.  Carson  and  Carrie  F.  Spence  were  not  competent  witnesses 
at  the  time  of  attestation  of  the  will,  yet  that  since,  prior  to 
the  probate  of  such  will,  Georgia  Ann  Carson  and  Thomas 
W.  Spence,  wife  and  husband,  respectively,  of  said  witnesses, 
released  all  interest  in  the  estate,  they  became  and  were  com- 
petent witnesses  to  establish  such  will.  The  other  contention 
of  appellees  is,  that  under  and  by  virtue  of  section  8  of  our 
Statute  of  Wills  the  devises  and  legacies  to  Georgia  Ann  Car- 
son and  Thomas  W.  Spence  under  the  will,  to  which  the  hus- 
band of  the  one  and  the  wife  of  the  other  were  the  only 
attesting  witnesses,  were  null  and  void,  and  such  husband 
and  wife  competent  witnesses  as  to  the  residue  of  such  will. 

It  is  provided  in  section  2  of  the  Statute  of  Wills  that  all 
wills,  testaments,  and  codicils  shall  be  "attested  in  the  pres- 
ence 2ftT  of  the  testator  or  testatrix,  by  two  or  more  credible 
witnesses,  two  of  whom,  declaring  on  oath  or  affirmation, 
before  the  county  court  of  the  proper  county,  that  they  were 
present,  and  saw  the  testator  or  testatrix  sign  said  will,  testa- 
ment, or  codicil  in  their  presence,  or  acknowledge  the  same 
to  be  his  or  her  act  and  deed,  and  that  they  believed  the  tes- 
tator or  testatrix  to  be  of  sound  mind  and  memory  at  the 
time  of  signing  or  acknowledging  the  same,  shall  be  sufficient 
proof  of  the  execution  of  the  said  will,  testament,  or  codicil 
to  admit  the  same  to  record."  The  expression  in  the  statute, 
"credible  witnesses,"  means  competent  witnesses:  1  Green- 
leaf  on  Evidence,  272;  North's  Probate  Practice,  sec.  44; 
Workman  v.  Dominick,  3  Strob.  589;  In  the  Matter  of  Noble> 
124  111.  266. 

The  material  question  upon  the  claim  of  appellees  first 
above  mentioned  is,  Whether  the  competency  of  attesting 
witnesses  to  a  will  is  to  be  tested  upon  the  state  of  facts 
existing  at  the  time  of  such  attestation,  or  upon  those  exist- 


362  Fisher  v.  Spencb.  [Illinois, 

ing  at  the  time  such  will  is  presented  for  probate.  In  our 
opinion  the  decided  weight  of  the  more  modern  authorities 
is  in  favor  of  the  former  proposition.  In  2  Greenleaf  on  Evi- 
dence (sec.  691)  it  is  said:  "The  attesting  witnesses  are 
regarded  in  the  law  as  persons  placed  around  the  testator  in 
order  that  no  fraud  may  be  practiced  upon  him  in  the  execu- 
tion of  the  will,  and  to  judge  of  his  capacity.  They  must 
therefore  be  competent  witnesses  at  the  time  of  the  attestation, 
otherwise  the  will  is  not  well  executed."  He  further  says,  in 
a  note,  that  such  was  the  opinion  of  Lord  Camden,  and  that 
such  opinion  is  now  acquiesced  in  as  the  true  exposition  of 
the  Statute  of  Wills,  and  he  also  cites  in  the  note  a  number 
of  authorities  sustaining  the  doctrine  announced  in  the  text. 
In  North's  Probate  Practices  (sec.  44)  it  is  said:  "As  to  the 
period  at  which  the  witnesses  must  be  competent  the  weight 
of  the  authorities  is  clearly  that  it  must  be  at  the  time  of  the 
execution."  In  Schouler  on  Wills  (sec.  351)  it  is  said  that 
the  rule  which  reason  should  now  pronounce  the  universal 
one  is,  that  *58  the  competency  of  witnesses  to  a  will  like  that 
of  the  testator  is  tested  by  one's  status  at  the  time  when  the 
will  was  executed  :  See,  also,  Patten  v.  Tallman,  27  Me.  27; 
Morton  v.  Ingram,  11  Ired.  368;  Huie  v.  McConnell,  2  Jones, 
455;  Vrooman  v.  Powers,  47  Ohio  St.  191;  Workman  v.  Dom- 
inick,  3  Strob.  589;  Pease  v.  Altis,  110  Mass.  157;  14  Am. 
Rep.  591.  The  views  above  expressed  seem  to  be  supported 
by  the  decision  of  this  court  in  In  re  Will  of  Ingalls,  148  111. 
287.  Without  mentioning  numerous  other  authorities  to  the 
same  effect,  we  may  say  that  our  conclusion  is  that  J.  J.  Car- 
son and  Carrie  F.  Spence  were  not  rendered  competent  wit- 
nesses to  the  will  in  question  by  the  releases  which  were 
executed  by  the  wife  of  the  one  and  the  husband  of  the  other, 
releasing  all  benefits  under  such  will. 

As  above  stated,  the  other  claim  of  appellees  is,  that  by 
section  8  of  the  Statute  of  Wills  the  devises  and  legacies  to 
the  wife  of  one  and  husband  of  the  other  of  the  attesting  wit- 
nesses to  the  will  are  null  and  void,  and  therefore  said  attest- 
ing witnesses  competent  witnesses  as  to  the  residue  of  the 
will.     Said  section  8  is  as  follows: 

"  If  any  beneficial  devise,  legacy,  or  interest  shall  be  made 
or  given  in  any  will,  testament,  or  codicil  to  any  person  sub- 
scribing such  will,  testament,  or  codicil  as  a  witness  to  the 
execution  thereof,  such  devise,  legacy,  or  interest  shall,  as  to 
such  subscribing  witness,  and   all   persons   claiming  under 
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him,  be  null  and  void,  unless  such  will,  testament,  or  codicil 
be  otherwise  duly  attested  by  a  sufficient  number  of  witnesses 
exclusive  of  such  person,  according  to  this  act;  and  he  or  she 
shall  be  compellable  to  appear  and  give  testimony  on  the 
residue  of  such  will,  testament,  or  codicil,  in  like  manner  as 
if  no  such  devise  or  bequest  had  been  made.  But  if  such 
witness  would  have  been  entitled  to  any  share  of  the  tes- 
tator's estate  in  case  the  will,  testament,  or  codicil  was  not 
established,  then  so  much  of  such  share  shall  be  saved  to 
such  witness  as  shall  not  exceed  the  value  of  the  said  devise 
or  bequest  made  to  him  or  her,  as  aforesaid." 

259  It  is  to  be  noted  that  it  is  only  the  beneficial  devise, 
legacy,  or  interest  that  is  made  or  given  to  a  subscribing  wit- 
ness to  the  execution  of  any  will,  testament,  or  codicil  that  is 
declared  by  the  language  of  this  statute  to  "  be  null  and  void." 
In  order  to  hold  that  this  statute  has  any  application  to  the 
present  case  it  would  be  necessary  to  read  into  the  statute  a 
provision  that  any  devise  or  legacy  to  the  wife  or  husband  of 
a  subscribing  witness  shall  be  null  and  void.  The  ground 
assumed  by  appellees,  and  in  the  authorities  upon  which  they 
rely,  is,  that  the  statute  ought  to  receive  a  liberal  construc- 
tion in  support  of  the  will,  and  that  on  account  of  the  unity 
of  husband  and  wife,  in  legal  contemplation,  it  should  be  held 
that  it  is  the  intent  of  the  statute  that  if  either  husband  or 
wife  is  a  witness  to  a  will  containing  a  devise  or  a  legacy  to 
the  other,  then  such  devise  or  legacy  is  null  and  void. 

In  Richmond  v.  Moore,  107  111.  429,  47  Am.  Rep.  445,  it 
was  held  that  while  it  was  the  duty  of  the  courts  to  give  to 
all  words,  clauses,  and  phrases  found  in  a  statute  a  liberal 
construction,  in  order  to  carry  out  the  legislative  intentionf 
yet  courts  have  no  power  to  inject  provisions  into  the  statute 
which  were  omitted  by  the  lawmakers.  The  difficulty  that 
we  encounter  in  respect  to  the  argument  made  by  appellees 
is,  that  it  does  not  appear  from  the  statute  under  considera- 
tion that  the  legislature  acted,  or  assumed  to  act,  in  regard 
to  the  interests  of  any  persons  other  than  those  who  are 
attesting  witnesses  to  wills,  and  declare  such  interests  null 
and  void,  or  assumed  to  render  competent  any  subscribing  wit- 
nesses other  than  those  to  whom  a  beneficial  devise,  legacy, 
)r  interest  was  made  or  given. 

In  Sullivan  v.  Sullivan,  106  Mass.  474,  8  Am.  Rep.  356, 
the  Massachusetts  statute  was  that  "  all  beneficial  devises 
legacies,  and  gifts  made  or  given  in  any  will  to  a  subscribing 
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witness  thereto  shall  be  wholly  void,  unless  there  are  three- 
other  competent  witnesses  to  the  same,"  and  it  was  held  that 
a  wife  is  not  a  competent  attesting  witness  to  a  will  which 
contains  a  devise  to  her  husband.  In  the  opinion  of  the 
court,  delivered  by  *6°  Gray,  J.,  it  was  said:  "  The  only  de- 
vises which  the  statute  declares  to  be  void  are  beneficial  de- 
vises to  a  subscribing  witness.  It  does  not  avoid  even  a 
devise  to  a  subscribing  witness  which  gives  him  no  beneficial 
interest,  as,  for  instance  a  devise  to  an  executor,  for  the  ex- 
clusive, benefit  of  other  persons:  Wyman  v.  Symmes,  10  Allen, 
153;  1  Jarman  on  Wills,  65.  It  does  not  avoid  any  devise  to 
and  for  the  benefit  of  any  person  other  than  a  subscribing 
witness,  even  if  the  subscribing  witness  would  incidentally 
take  some  benefit  from  the  devise.  In  order  to  maintain  the 
position  contended  for  it  would  be  necessary  to  declare  void, 
not  merely  the  interest  which  the  wife,  who  was  a  subscrib- 
ing witness,  would  take,  by  way  of  dower  or  otherwise,  in 
the  property  devised  to  her  husband,  but  also  the  whole  de- 
vise to  and  for  the  benefit  of  the  husband  himself,  who  was 
not  a  subscribing  witness,  and  whose  estate  the  statute  does 
not  assume  to  reach." 

In  Fortune  v.  Buck,  23  Conn.  1,  it  was  said:  "That  the  wife 
was  an  interested  subscribing  witness,  and  incompetent  to 
sustain  the  will  in  favor  of  her  husband,  if  objected,  while 
the  probate  of  the  will  was  under  consideration,  we  can  well 
see;  but  how  a  person,  whether  a  wife  or  not,  can  be  treated 
as  a  devisee  to  whom  nothing  is  devised,  where  no  statute 
provides,  is  not  so  easily  perceived." 

Section  8  of  our  Statute  of  Wills  is  substantially  the  same 
as  the  statute  of  25  George  II.  c.  6.  Our  attention  is  called 
to  Holdfast  v.  Dowsing  (sometimes  cited  as  Antsey  v.  Dows- 
ing), 2  Strange,  1253.  In  that  case  Dowsing  was  devisee  of 
certain  lands  charged  with  the  payment  of  an  annuity  to 
the  wife  of  one  of  the  witnesses  to  the  will,  and  it  was  held, 
among  other  things,  that  the  charge  upon  the  real  estate  of 
the  annuity  to  the  wife  made  the  husband  an  incompetent 
witness.  The  case,  although  an  authority  as  to  what  the  law 
is  in  the  absence  of  any  statute,  cannot  be  regarded  an  au- 
thority as  to  the  interpretation  to  be  given  to  section  8  of  our 
Statute  of  Wills,  for  the  reason  it  was  decided  prior  to  the 
statute  of  25  George  II.,  c.  6. 

261  Attention  is  also  called  to  the  case  of  Hatfield  v.  Thorp, 
5  Barn.  &  Aid.  589.     The  case  does  not  seem  to  be  in  point 
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in  respect  to  the  question  here  in  issue.  The  case  was  that 
one  John  Steemson  devised  a  certain  messuage,  garden,  and 
premises  to  his  daughter,  Mary  Bell,  for  life,  remainder  to 
Elizabeth  Hatfield  in  fee,  and  one  of  the  necessary  witnesses 
to  the  will  was  the  husband  of  said  Elizabeth  Hatfield.  The 
master  of  the  rolls  certified  the  case  to  the  court  for  its 
opinion  whether  the  will  was  duly  attested  to  pass  any  estate 
to  Elizabeth  Hatfield.  The  opinion  of  the  court  was  confined 
strictly  to  the  question  certified  to  it,  and  was  as  follows: 
"This  case  has  been  argued  before  us,  and  we  are  of  opinion 
that  the  will  of  the  said  John  Steemson  was  not  duly  executed 
so  as  to  pass  any  real  estate  in  the  messuage,  garden,  and 
premises  to  Elizabeth  Hatfield."  The  question  whether  or 
not  the  will  was  so  attested  as  to  pass  any  estate  to  Mary 
Bell,  the  daughter  of  John  Steemson,  was  not  submitted  to 
the  court  or  passed  upon  by  it.  It  seems  to  us  that  there  is 
no  necessary  implication  from  the  opinion  that  the  court 
held  that  the  statute  of  25  George  II.  either  did  or  did  not  apply 
to  the  case.  However,  in  1837,  parliament,  by  the  statute  of 
Victoria,  c.  26,  extended  the  disqualification  to  take  bene- 
ficially under  a  will  to  the  husband  or  wife  of  the  attesting 
witness,  and  this  seems  to  be  a  recognition  of  the  fact  that 
legislation  further  than  that  contained  in  the  statute  of  25 
George  II.  was  necessary  in  order  to  render  null  and  void  a 
beneficial  devise  or  legacy  to  the  wife  or  husband  of  an  attest- 
ing witness  to  a  will,  and  make  such  witness  a  competent 
witness  as  to  the  residue  of  the  will. 

Appellees  contend  that  the  unity  of  husband  and  wife  is 
such,  in  legal  contemplation,  as  that  if  either  be  a  witness  to 
a  will  containing  a  devise  or  a  legacy  to  the  other,  such 
devise  or  legacy  is  void,  within  the  intent  of  our  Statute  of 
Wills,  and  this  contention  is  supported  by  decisions  of  the 
courts  in  New  York  and  Maine,  made  under  statutes  sub- 
stantially like  ours:  Jackson  v.  Woods,  1  Johns.  Cas.  163; 
Jackson  v.  *•*  Durland,  2  Johns.  Cas.  314;  Winslow  v.  Kim- 
ball, 25  Me.  493.  After  much  consideration  we  are  inclined 
to  concur  in  the  views  expressed  in  Sullivan  v.  Sullivan,  106 
Mass.  474,  8  Am.  Rep.  356,  in  regard  to  said  cases.  It  is 
there  said:  "With  great  respect  for  the  learning  and  ability 
of  the  courts  which  made  those  decisions,  and  after  carefully 
weighing  the  arguments  in  support  of  the  construction  con- 
tended for,  we  are  unanimously  of  opinion  that  it  is  founded 
rather  upon  a  conjecture  of  the  unexpressed  intent  of  the 
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legislature,  or  a  consideration  of  what  they  might  wisely 
have  enacted,  than  upon  a  sound  judicial  exposition  of  the 
statute  by  which  their  intent  has  been  manifested." 

It  may  be  suggested  that  the  legacy  and  devise  to  Georgia 
Ann  Carson,  the  wife  of  J.  J.  Carson,  were  the  separate 
property  of  the  wife,  and  that  under  section  5  of  our  Statute 
of  Evidence  and  Depositions  the  husband  is  a  competent 
witness  respecting  the  separate  property  of  the  wife.  A  suffi- 
cient answer  to  this  would  be,  that  it  is  expressly  provided 
in  section  8  of  that  statute  that  nothing  in  the  statute  con- 
tained shall  in  any  manner  affect  the  existing  laws  relating 
to  the  settlement  of  the  estates  of  deceased  persons,  or  to 
the  attestation  of  the  execution  of  last  wills  and  testaments. 
Besides  this,  even  if  under  said  section  5  J.  J.  Carson  was 
a  competent  witness  to  the  will,  the  incompetency  of  the 
other  witness,  Carrie  F.  Spence,  would  not  be  removed,  and 
under  our  Statute  of  Wills  two  or  more  credible  or  com- 
petent witnesses  are  required  to  a  will. 

In  our  opinion  the  county  court  and  the  circuit  court  were 
in  error  in  holding  that  J.  J.  Carson  and  Carrie  F.  Spence 
were  competent  witnesses  to  establish  the  will  of  John  A. 
Fisher,  deceased,  and  in  admitting  said  will  to  probate  as  to 
all  the  devises  and  bequests  therein  contained,  other  than 
those  to  Georgia  Ann  Carson  and  Thomas  W.  Spence.  The 
judgments  and  orders  of  said  courts  are  therefore  reversed. 

Wills — Competency  of  Attesting  Witness. — The  term  "credible  wit- 
ness," as  applied  to  an  attesting  witness  to  a  will,  means  a  witness  who  was 
competent  at  the  time  of  the  attestation:  Biggins  v.  Carlton,  28  Md.  115;  92 
Am.  Dec.  666.  The  witness  must  be  competent  at  the  time  of  the  attesta- 
tion: II awes  v.  Humphrey,  9  Pick.  350;  20  Am.  Dec.  481,  and  note. 

Wills — Effect  of  Interest  op  Attesting  Witness. — A  wife  is  not  a 
competent  witness  to  a  will  containing  a  devise  to  her  husband:  Sullivan  v. 
Sullivan,  106  Mass.  474;  8  Am.  Rep.  356.  A  will  must  be  subscribed  by 
at  least  two  disinterested  witnesses:  Simmons  v.  Leonard,  91  Tenn.  183;  30 
Am.  St.  Rep.  875,  and  note,  with  the  cases  collected. 
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Village  op  Dwight  v.  Hates. 

[160  Illinois,  273.] 

Waters— Pollution  of— Injunction.— An  injunction  will  lie  to  restrain 
the  pollution  of  the  waters  of  a  stream  by  emptying  therein  the  sewage> 
of  a  city,  thereby  rendering  the  waters  unwholesome  and  unfit  for  use, 
and  creating  a  private  nuisance  in  the  premises  of  a  landowner  over 
which  the  stream  flows.  Although  such  nuisance  may  cause  inconsid- 
erable damage,  a  court  of  equity  will  enjoin  its  continuance.  Nor  is  the 
right  to  an  injunction  in  such  case  affected  by  the  fact  that  a  large  pop- 
ulation will  be  thereby  inconvenienced  in  the  interruption  of  the  use  of 
a  system  of  sewers. 

Nuisance — Pollution  of  Stream. — The  fact  that  the  stream  into  which  it 
is  proposed  to  empty  city  sewage  by  a  system  of  sewers,  near  the  com- 
plainant's farm,  is  not  a  running  stream  during  all  portions  of  the  year, 
but  in  very  dry  weather  contains  only  small  pools  standing  in  th» 
deeper  parts  of  its  channel,  serves  only  to  aggravate  the  nuisance, 
especially  when  the  complainant's  land  is  situated  but  a  little  distance 
from  the  proposed  point  for  the  discharge  of  the  sewage. 

Nuisance — Right  to  Relief  by  Injunction.— The  general  rule,  formerly 
enforced  with  strictness,  that  before  a  court  of  equity  would  interfere 
to  restrain  a  private  nuisance  the  complainant  must  establish  his  right 
in  a  court  of  law,  has  been  somewhat  relaxed,  and  when  a  case  is  so 
clear  as  to  be  free  from  any  substantial  doubt  as,  to  the  right  to  relief, 
and  the  fact  that  a  nuisance  per  at  is  sought  to  be  created  is  evident,  the 
rule  will  not  be  enforced. 

Easement — Right  to  Pollute  Waters  of  Stream.— The  Right  of  a 
Village  to  pollute  the  waters  of  a  stream  by  the  discharge  of  sewage 
into  it  is  in  the  nature  of  an  easement,  which  can  be  created  only  by 
grant  or  prescription,  and  a  mere  oral  consent  to  such  pollution  of  the 
stream  will  vent  in  the  village  no  right  not  in  the  power  of  the  party 
giving  the  consent  at  any  time  to  recall.  And  the  fact  that  the  village 
had  expended  money  or  incurred  liabilities  in  the  matter  of  constructing 
the  sewers,  on  the  faith  of  such  parol  license,  will  present  no  obstacle  to 
such  revocation. 

Offers  of  Settlement— How  Regarded  in  Law. — The  law  favors  offers 
of  settlement,  and  will  not  permit  them  afterwards  to  be  used  to  the 
prejudice  of  the  parties  who  make  them.  One  whose  rights  are  threat* 
ened  with  irreparable  injury  may  offer  to  accept  a  specified  sum  of 
money  as  full  compensation  therefor,  and  such  offer,  when  submitted 
and  rejected,  can  have  no  tendency,  as  against  the  party  making  it,  to 
show  the  amount  or  nature  of  his  damages. 

Nuisance — Offer  of  Settlement  for  TnE  Injury.  — An  offer  by  a  land- 
owner to  permit,  for  a  fixed  sum,  the  discharge  of  sewage  into  a  stream 
flowing  over  his  land,  and  thereby  creating  a  private  nuisance,  if 
rejected  by  the  other  party,  cannot  be  resorted  to  for  the  purpose  of 
showing  that  the  damages  to  such  landowner  and  his  property,  which 
would  result  from  discharging  the  sewage  of  a  village  into  the  stream, 
might  be  adequately  remedied  by  a  judgment  at  law. 

Mayo  and   Widiner,  George   W.  Patton,  and  B.  S.  Mcllduff> 
for  the  appellant. 

Beeves  and  Boys,  for  the  appellee. 
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*74  Bailey,  J.  This  was  a  bill  in  chancery,  brought  by 
John  A.  Hayes  against  the  village  of  Dwight,  to  restrain  the 
village  from  constructing  a  system  of  sewers,  so  that  the 
same  will  discharge  the  sewage  of  the  village  into  Goose- 
berry creek,  a  stream  of  water  running  through  the  complain- 
ant's land.  The  complainant  owns  and  resides  on  a  farm, 
containing  about  two  hundred  and  twelve  acres,  situate  in 
Grundy  county,  and  adjoining  the  south  line  of  the  county. 
The  village  of  Dwight  is  an  incorporated  village,  having  a 
population  of  about  sixteen  hundred,  and  situated  in  *75 
Livingston  county,  and  about  a  mile  or  a  mile  and  a  half 
south  of  the  south  line  of  Grundy  county.  Gooseberry  creek 
has  its  headwaters  several  miles  south  of  Dwight  in  two  sep- 
arate branches,  one  of  which  runs  through  the  village,  the 
two  forming  a  junction  about  a  half  mile  below  on  the  land 
of  David  McWilliams,  and  running  thence  in  a  northerly 
direction  across  the  complainant's  land,  which  adjoins  that 
of  McWilliams  on  the  north,  and  emptying  into  Mazon 
creek. 

Gooseberry  creels,  as  the  evidence  shows,  is  a  stream  in 
which  water  constantly  flows,  except  during  certain  portions 
of  the  dry  weather  in  summer,  and  during  that  time  it  con- 
tains pools  of  water  at  different  places  along  its  channel,  suf- 
ficient in  quantity  and  of  sufficient  purity  to  furnish  drink 
for  cattle  and  other  domestic  animals  kept  by  the  owners  of 
the  lands  through  which  it  flows.  The  complainant,  as  it 
appears,  occupies  and  uses  his  land  as  a  stock  farm,  and  has 
been  accustomed  for  many  years  to  use  the  creek  for  water- 
ing his  6tock,  and  he  has  also  been  accustomed,  during  the 
winter  season,  to  take  from  it  his  supply  of  ice  for  use  during 
the  summer. 

In  the  summer  of  1892  the  village  of  Dwight  commenced 
the  construction  of  a  system  of  sewers  which  were  to  be  so 
constructed  as  to  discharge  the  sewage  of  the  village  into 
Gooseberry  creek,  at  a  point  on  the  land  of  McWilliams  a 
short  distance  below  the  confluence  of  the  two  branches  of 
the  creek.  The  complainant  thereupon  filed  his  bill  to 
restrain  the  village  from  discharging  the  sewage  from  its 
proposed  system  of  sewers  into  the  creek,  alleging  that  there 
was  a  constant  supply  of  living  water  in  the  creek,  sufficiently 
pure  and  good  for  stock;  that  the  complainant  was  using  his 
farm  as  a  stock  farm,  and  relied  upon  the  waters  of  the  creek 
for  the  purposes  of  watering  his  stock,  and  that  he  cut  ice 
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therefrom  and  stored  the  same  at  his  residence  for  the  use  of 
his  family,  and  that  the  discharge  of  the  sewage  into  the 
creek  would  render  the  water  thereof  unfit  for  the  domestic 
uses  above  referred  to,  and  would  also  cause  noxious  odors 
to  spread  over  the  complainant's  276  farm  and  about  his 
place  of  residence,  thereby  rendering  the  same  unhealthful 
and  uncomfortable  as  a  place  in  which  to  live,  and  so  would 
cause  irreparable  damage  to  the  complainant's  premises  and 
place  of  residence,  and  would  create  a  nuisance. 

On  the  filing  of  the  bill  an  injunction  pendente  lite  was 
awarded  as  prayed  for,  and  an  answer  and  replication  having 
been  afterwards  filed,  the  cause  was  heard  on  pleadings  and 
proofs,  and  at  such  hearing  a  decree  was  entered  by  the  cir- 
cuit court,  dismissing  the  bill  at  the  complainant's  costs  for 
want  of  equity,  but  without  prejudice  to  the  complainant's 
right  to  prosecute  an  action  at  law.  On  appeal  by  the  com- 
plainant to  the  appellate  court  the  decree  was  reversed  and 
the  cause  remanded,  with  directions  to  the  circuit  court  to 
enter  a  decree  in  favor  of  the  complainant  making  the  injunc- 
tion perpetual.  From  the  judgment  of  reversal  the  village 
of  Dwight  now  appeals  to  this  court. 

A  large  number  of  witnesses  were  examined,  and  the  testi- 
mony in  the  record  is  very  voluminous  and  to  a  very  consid- 
erable degree  conflicting.  Among  other  things  the  opinions 
of  many  witnesses  were  taken  as  to  what  would  be  the  prob- 
able effects  upon  the  waters  of  the  creek,  as  they  flow  across 
the  complainant's  land,  and  upon  the  surrounding  atmosphere^ 
of  discharging  the  sewage  of  the  village  into  the  creek  a  short 
distance  above  his  premises.  While  some  of  these  witnesses 
eeem  to  be  of  the  opinion  that  no  serious  pollution  of  the 
water  would  result,  and  no  nuisance  be  created,  we  concur  in 
the  opinion  of  the  appellate  court  that  the  decided  prepon- 
derance of  the  evidence  sustains  the  conclusion  that  the  water 
would  thereby  become  so  polluted  as  to  render  it  unfit  for 
domestic  use,  or  for  the  drink  of  domestic  animals.  And  this 
view  is  strongly  reinforced  by  the  inherent  probabilities  of 
the  case. 

Such  being  the  case  there  can  be  no  doubt,  as  it  seems  to 

us,  as  to  the  right  of  the  complainant  to  relief  in  equity.     As 

*77  said  by  Mr.  High,  in  his  Treatise  on  Injunctions,  section 

810:  "Frequent  ground  of  application  for  the  preventive  aid 

of  equity  is  found  in  cases  of  the  pollution  of  water  by  the 

flow  of  sewage  from  towns  or  cities  into  streams  whose  waters 
am.  bt.  Kir,  Vol.  XLI.  -24 
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are  thereby  injured  and  rendered  unfit  for  use.  In  cases  of 
this  nature  the  preventive  jurisdiction  of  equity  is  well  estab- 
lished, the  general  doctrine  being  that  the  fouling  or  pollution 
of  water  in  a  stream  by  such  sewage  constitutes  a  nuisance 
and  affords  sufficient  ground  for  relief  by  injunction.  In  con- 
formity with  this  doctrine  the  owners  of  land  upon  the  banks 
of  a  river  below  a  city  may  enjoin  the  city  authorities  from 
polluting  the  river  by  sewage." 

In  Gould  on  Waters,  section  546,  the  rule  is  laid  down  as 
follows:  "An  authority  over  sewage  is  not  an  authority  to 
commit  a  nuisance.  An  owner  cf  land  upon  a  stream  below 
a  city  is  entitled  to  an  injunction  against  injury  by  the  out- 
flow of  sewage.  So  an  injunction  will  lie  to  prevent  the  open- 
ing of  additional  sewers  into  a  stream  in  such  a  manner  as  to 
render  the  water  unfit  for  use,  and  it  is  not  a  defense  that  the 
city  can  lawfully  enter  upon  the  premises  of  those  who  use 
the  sewer  for  the  purpose  of  abating  the  nuisance.  And  if  a 
few  householders  upon  the  stream  have  used  it  as  a  drain,  a 
modern  board  cannot  found  a  prescriptive  right  to  corrupt  the 
stream  upon  such  usage.  If  any  nuisance  of  this  kind  be 
shown,  though  causing  inconsiderable  damage,  equity  will 
enjoin  its  continuance.  In  deciding  upon  the  right  of  a  pro- 
prietor to  an  injunction  against  such  a  nuisance  the  court 
will  not  consider  the  convenience  of  the  public.  The  fact 
that  a  large  population  will  be  affected  by  an  interruption  of 
the  use  of  the  system  of  sewers  is  immaterial  where  the 
rights  of  an  individual  are  invaded":  See,  also,  Wood  on 
Nuisances,  sec.  683,  et  seq.  See,  also,  Dierks  v.  Commission- 
ers of  Highways,  142  111.  197. 

It  is  true  the  creek  in  question  is  not  a  running  stream 
during  all  portions  of  the  year,  but  during  very  dry  weather 
contains  only  small  pools  or  ponds  of  water  standing  in  the 
deeper  *78  places  along  its  channel.  But  this  fact  manifestly 
would  only  tend  to  aggravate  the  nuisance,  especially  in  those 
places  situated,  as  is  the  complainant's  land,  but  a  little  dis- 
tance from  the  proposed  point  for  the  discharge  of  the  sew- 
age. The  necessary  result  would  be  that  in  the  hot  and  dry 
weather  of  summer  the  offensive  substances  discharged  from 
the  sewer  would  accumulate  and  remain  at  or  near  the  point 
of  discharge,  not  only  defiling  and  polluting  the  pools  of  water 
standing  in  that  portion  of  the  channel,  but  emitting  noxious 
vapors,  corrupting  and  poisoning  the  atmosphere  in  that 
vicinity. 
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The  decree  of  the  circuit  court  dismissing  the  bill  is  sought 
to  be  sustained  on  the  ground  that  before  the  complainant  is 
entitled  to  an  injunction  he  must  bring  his  suit  at  law  and 
have  his  right  determined  by  a  jury.  While  it  is  a  general 
rule,  and  one  which  was  formerly  enforced  with  very  consid- 
erable strictness,  that  before  a  court  of  equity  will  interfere 
by  injunction  to  restrain  a  private  nuisance,  the  complainant 
must  establish  his  right  in  a  court  of  law,  that  rule  has  in 
modern  times  been  somewhat  relaxed.  In  Oswald  v.  Wolf, 
129  111.  200,  in  discussing  this  branch  of  equity  jurisdiction, 
we  said:  "Even  this  power  was  formerly  exercised  very 
sparingly  and  only  in  extreme  cases,  at  least  until  after  the 
right  and  question  of  nuisance  had  been  settled  at  law. 
While  in  modern  times  the  strictness  of  this  rule  has  been 
somewhat  relaxed,  there  is  still  a  substantial  agreement 
among  the  authorities  that,  to  entitle  a  party  to  equitable 
relief  before  resorting  to  a  court  of  law,  his  case  must  be 
clear,  so  as  to  be  free  from  all  substantial  doubt  as  to  his 
right  to  relief. v 

We  are  disposed  to  think  that  the  complainant's  case  is  one 
which,  within  the  rule  as  thus  laid  down,  entitles  him  to  an 
injunction,  without  having  first  established  his  right  at  law. 
None  of  the  substantial  facts  upon  which  his  right  rests  are 
controverted.  His  title  to  and  possession  of  the  land  across 
which  the  creek  in  question  runs,  and  the  intention  of  the  vil- 
lage to  construct  its  system  of  sewers  and  discharge  its  sewage 
*79  into  the  creek  a  few  rods  above  his  land,  are  admitted. 
It  is  true  some  witnesses  are  produced  who  express  the  opin- 
ion that  the  proposed  discharge  of  the  sewage  of  the  village  into 
this  stream  will  not  have  the  effect  of  materially  polluting  the 
water  in  the  creek,  but,  in  our  judgment,  little  weight  is  to  be 
given  to  the  testimony  of  witnesses  who  attempt  to  swear  con- 
trary to  known  and  established  natural  laws.  That  the  sew- 
age of  a  village  of  sixteen  hundred  inhabitants  discharged 
into  a  small  stream  will  materially  pollute  the  water  of  the 
stream,  and  render  it  unfit  for  domestic  use  for  at  least  a  few 
rods  below  the  point  of  discharge,  is  a  proposition  too  plain 
and  too  thoroughly  verified  by  ordinary  experience  and  ob- 
servation to  admit  of  reasonable  doubt.  That  such  dispo- 
sition by  the  village  of  its  sewage  will  create  and  constitute  a 
nuisance  per  $e  is  a  proposition  too  plain  for  serious  question. 

The  case  of  Wahle  v.  Reinbach,  76  111.  322,  was  a  bill  in 
equity  for  an  injunction  to  restrain  a  threatened  nuisance, 
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the  nuisance  consisting  of  constructing  a  privy  on  a  lot  ad- 
joining that  of  the  complainant,  within  eight  feet  of  the  com- 
plainant's dwelling-house  and  cellar,  and  within  twenty  feet 
of  the  well  from  which  the  complainant  and  his  family  were 
supplied  with  water  for  drinking,  cooking,  and  other  domestic 
purposes.  It  was  urged  by  the  defendant  that,  before  an  in- 
junction could  issue  in  a  case  of  that  character,  it  was  neces- 
sary that  it  should  be  previously  determined  by  a  jury  in  a 
trial  at  law  that  a  nuisance  in  fact  existed.  This  contention 
was  overruled,  the  court  citing  in  support  of  its  judgment} 
among  various  other  authorities,  the  following  passage  from 
Kerr  on  Injunctions:  "  The  court  will  not,  in  general,  inter- 
fere until  an  actual  nuisance  has  been  committed;  but  it 
may,  by  virtue  of  its  jurisdiction  to  restrain  acts  which, 
when  completed,  will  result  in  a  ground  of  action,  interfere 
before  any  actual  nuisance  has  been  committed,  where  it  is 
satisfied  that  the  act  complained  of  will  inevitably  result  in  a 
nuisance."  It  was  accordingly  held  that  a  privy  so  con- 
structed and  located  as  to  corrupt  the  28°  water  of  a  well 
used  for  domestic  purposes,  or  so  near  the  complainant's 
dwelling-house  as  to  annoy  him  in  the  proper  enjoyment  of 
his  property,  constituted  a  nuisance  per  se,  and  that  no  pre- 
liminary declaration  of  that  fact  by  a  jury  was  necessary  to 
give  a  court  of  equity  jurisdiction. 

We  are  satisfied  that  the  same  rule  should  be  applied  here. 
The  discharge  of  the  sewage  of  the  village  into  the  creek, 
thereby  corrupting  the  waters  of  the  stream  as  it  flows  across 
the  complainant's  land,  would  create  a  nuisance  per  se,  and 
the  complainant  was  therefore  clearly  entitled  to  an  injunc- 
tion restraining  the  creation  of  such  threatened  nuisance. 

But  it  is  contended  that  the  complainant  gave  his  consent 
to  the  construction  of  the  proposed  system  of  sewers,  and  to 
the  discharge  of  the  sewage  of  the  village  into  the  creek,  and 
that  he  thereby  estopped  himself  from  any  right  to  the  relief 
now  prayed  for.  The  evidence  shows  that  when  the  construc- 
tion of  the  proposed  system  of  sewers  was  in  contemplation,  a 
public  meeting  of  the  citizens  of  the  village  of  Dwight  was 
called  by  the  municipal  authorities,  to  consider  the  advisi- 
bility  of  constructing  the  proposed  sewers,  and  that  the  com- 
plainant was  one  of  those  who  attended  the  meeting.  It  also 
appears  that  during  the  meeting  his  views  were  called  for, 
and  that  he  thereupon  made  a  few  remarks,  in  which,  as  is 
claimed,  he  expressed  his  approbation  of  the  enterprise,  and 
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his  willingness  that  the  sewers  should  be  so  constructed  as 
to  discharge  the  sewage  into  the  creek.  He  testifies,  on  the 
other  hand,  that  he  at  the  time  supposed  that  the  sewer 
under  consideration  was  merely  a  sewer  to  convey  off  the 
sewage  from  the  buildings  of  the  Keeley  Institute,  and  not  a 
general  system  of  sewers  for  the  entire  village,  and  that  what- 
ever he  may  have  said  had  reference  solely  to  that  one  sewer, 
and  that  he  did  not  intend  to  be  understood  as  consenting  t» 
a  discharge  into  the  creek  of  all  the  sewage  of  the  village,  and 
there  are  some  circumstances  corroborative  of  the  complain- 
ant's account  of  the  matter. 

*81  How  far,  if  at  all,  the  subsequent  action  of  the  village 
authorities  was  taken  in  reliance  upon  what  was  said  by  the 
complainant  at  this  meeting  does  not  appear,  but  the  evi- 
dence shows  that  they  subsequently  caused  plans  and  speci- 
fications of  the  proposed  system  of  sewers  to  be  prepared  at 
considerable  expense,  adopted  the  necessary  ordinance  pro- 
viding for  its  construction,  and  entered  into  a  contract  with 
certain  parties  to  construct  the  sewers  at  a  stipulated  price. 
It  also  appears  that  the  contractors,  after  the  execution  of 
the  contract,  commenced  its  performance  by  placing  on  the 
ground  considerable  quantities  of  brick  and  tile  for  the  sewers. 
After  this  was  done  the  authorities  of  the  village  applied 
to  the  complainant  for  a  deed  granting  to  them  the  right  to 
discharge  the  sewage  into  the  creek,  but  that  the  complainant 
refused  to  give,  and  it  is  conceded  that  he  then  or  thereafter 
revoked  any  oral  license  which  he  may  have  given  to  the 
village  to  discharge  its  sewage  in  that  manner. 

The  most  that  can  be  said  of  the  complainant's  consent  to 
the  proposed  system  of  sewers,  if  he  in  fact  gave  such  consent, 
is  that  it  was  a  mere  oral  license  which  was  revocable  at  any 
time  by  the  licensor.  The  right  to  pollute  the  waters  of  the 
creek  by  discharging  the  sewage  into  it  was  in  the  nature  of 
an  easement,  which  could  be  created  only  by  grant  or  pre- 
scription, and  a  mere  oral  consent  to  such  pollution  of  the 
stream  vested  in  the  village  no  right  which  it  was  not  in 
the  power  of  the  complainant  at  any  time  to  recall.  Nor  did 
the  fact  that  the  village  had  expended  money  or  incurred  lia- 
bilities in  the  matter  of  constructing  the  sewers  present  any 
obstacle  to  such  revocation:  St.  Louis  Nat.  Stock  Yards  v. 
Wiggirp  Ferry  Co.,  112  111.  384;  54  Am.  Rep.  243;  Woodward 
▼.  Seely,  11  111.  157;  50  Am.  Dec.  445;  Tiedeman  on  Real 
Property,  sec.  653,  and  cases  cited  in  note. 
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So  far  as  the  village  expended  money  or  incurred  liabilities 
in  the  matter  of  constructing  the  proposed  sewers  it  must  be 
held  to  have  done  so  with  full  knowledge  of  the  fact  that  the 
complainant  had  in  no  way  obligated  himself  to  allow  the 
883  sewage  to  be  discharged  into  the  creek,  by  any  binding 
act  or  instrument,  and  that  he  was  at  liberty  at  any  time  to 
recall  the  consent  which  he  had  orally  given.  And  if,  under 
these  circumstances,  and  without  seeking  to  obtain  from  him 
any  grant  of  the  right  of  way  over  his  land,  or  the  execution 
by  him  of  any  other  binding  obligation  in  the  premises,  the 
village  authorities  saw  fit  to  take  steps  towards  the  construc- 
tion of  the  sewers,  they  are  hardly  in  a  position  to  invoke  the 
doctrine  of  estoppel  for  the  purpose  of  precluding  the  complain- 
ant from  the  assertion  of  his  legal  or  equitable  rights  in  the 
premises. 

It  is  finally  insisted  that  the  complainant  has  a  complete 
and  adequate  remedy  at  law,  and  that  relief  in  equity  should 
be  denied  for  that  reason.  We  do  not  understand  counsel  as 
denying  that,  ordinarily,  in  cases  of  private  nuisances  of  this 
character,  the  threatened  damage  is,  in  a  legal  sense,  irrepa- 
rable, so  as  to  call  for  the  interposition  of  equity,  but  it  is 
claimed  that  because  the  complainant,  at  the  request  of  the 
village  authorities,  submitted  a  proposition  or  offer  to  permit 
the  discharge  of  sewage  into  the  creek  upon  certain  specified 
terms,  he  thereby  conclusively  admitted  that  his  damages 
were  capable  of  admeasurement  in  money,  and  therefore 
capable  of  being  completely  compensated  at  law.  The  prop- 
osition submitted  was  as  follows: 

"  Dwight,  III.,  7/28,  1892. 
"  R.  A.  Buck, 

"Dear  Sir:  About  the  sewer  will  say:  That  I  will  require 
the  creek  made  straight  by  the  Grosh  House,  and  cleaned  up 
through  the  willows  below  the  same,  and  the  creek  fenced 
on  both  sides,  three-board  and  two-wire  fence;  two  bridges 
made  across  the  creek;  said  fence  and  bridges  to  be  kept  in 
repair  by  the  city  without  expense  to  me,  and  for  being  de- 
prived of  the  use  of  said  creek  for  stock-watering,  ice-cutting, 
etc.,  consideration  will  be  five  thousand  dollars  ($5,000). 
This  leaves  the  stench  question  open.  J.  A.  Hayes." 

*83  This,  on  being  submitted  to  the  village  board,  was 
promptly  rejected.  We  are  unable  to  see  that  any  such 
force  or  effect  can  be  given  to  this  proposition  as  is  contended 
for.     A  party  whose  personal  or  property  rights  are  threatened 
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with  irreparable  injury,  may,  if  he  sees  fit,  offer  to  accept  a 
specified  sum  of  money  as  a  full  compensation  for  the  threat- 
ened injury,  but  such  offer,  when  submitted  and  rejected,  can 
have  no  tendency,  as  against  the  party  making  it,  to  show 
the  amount  or  nature  of  his  damages.  In  cases  of  this  char- 
acter, as  in  others,  the  law  favors  offers  of  settlement,  and 
will  not  permit  them  afterwards  to  be  used  to  the  prejudice 
of  the  parties  who  make  them.  So,  here,  the  offer  of  settle- 
ment cannot  be  resorted  to  for  the  purpose  of  showing  that 
the  damages  to  the  plaintiff  and  his  property  which  would 
result  from  discharging  the  sewage  of  the  village  into  the 
creek  might  be  adequately  remedied  by  a  judgment  at  law. 

We  concur  with  the  appellate  court  in  its  conclusions,  and 
its  judgment  will  be  affirmed. 

Injunction  to  Restrain  Pollution  of  Waters. — To  prevent  the  pol- 
lution of  water  an  injunction  w  11  issue  at  the  instance  of  the  party  injured: 
Chapman  v.  City  of  Rochester,  110  N.  Y.  273;  6  Am.  St.  Rep.  366,  and  note; 
Barton  v.  Union  Cattle  Co.,  28  Neb.  350;  26  Am.  St.  Rep.  340,  and  note. 
See,  also,  the  note  to  Crighton  v.  Dalimer,  35  Am.  St.  Rep.  673. 

Nuisance. — Pollution  of  Waters:  See  the  note  of  Mississippi  Mills  Co. 
v.  Smith,  30  Am.  St.  Rep.  551. 

Injunction. — Restraining  Nuisance  by  Private  Action:  See  the  not* 
to  Jackson  v.  Kiel,  16  Am.  St.  Rep.  209. 

Settlements. — A  fair  settlement  of  conflicting  claims  between  parties  is 
binding  upon  them,  though  they  may  have  yielded  legal  rights,  and  the  law 
should  favor  and  encourage  such  settlements:  Converse?.  Blumrich,  14  Mich. 
109;  90  Am.  Dec  230. 


Lester  v.  People. 

[160  Illinois,  408.] 

Pbuctice — Erroneous  Order  of  Court — Appeal. — Mere  errors  in  making 
Interlocutory  orders  will,  in  general,  furnish  no  justification  for  dis- 
obedience thereto  if  they  do  not  subject  the  party  to  the  payment  of 
money  or  imprisonment.  If  the  party  against  whom  such  order  is  made 
wishes  to  contest  its  validity  or  propriety  he  may  refuse  to  obey,  and  in 
the  further  proceedings  for  contempt  may  show  in  defense  that  the 
court  had  no  authority  to  make  the  order,  and  if  his  defense  ia  disal- 
lowed and  judgment  ia  entered  against  him  for  a  sum  of  money  by  way 
of  fine,  enforceable  by  execution  cr  imprisonment,  an  appi-.d  in  his  favor 
will  lie. 

Practice — Oyer  of  Instrument. — At  common  law,  in  suits  upon  sealed 
instruments,  of  which  it  was  necessary  to  make  profert,  the  defendant 
might  demand  oyer,  and  thereby  have  an  inspection  ot  the  instrument 
sued  upon.  And,  by  the  Illinois  statute  relating  to  pmoitos,  thia  rule 
is  extended  to  all  instruments  declared  on,  whether  uuu.-i   seal  or  not. 
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The  common  law  also  furnished  another  mode,  not  confined  to  instru- 
ments under  seal,  which  was  by  application,  pending  the  action,  to  the 
equitable  jurisdiction  of  the  court  for  an  order  to  inspect,  but  such  order 
was  obtainable  only  in  a  very  limited  number  of  cases. 
Practice. — Oyer  ob  Inspection  is  Confined  to  instruments  in  writing  de- 
clared upon,  and  constituting  the  cause  of  action,  or  set  up  in  a  plea  by 
way  of  defense,  and  does  not  apply  when  the  deed  is  stated  as  mere  in- 
ducement. 

CONSTITUTIONAL    LAW—  PRODUCTION    OF    PARTY'S    BOOKS    AND    PAPERS    ON 

Trial. — An  order  for  the  production  of  a  party's  books  on  the  trial,  to 
be  used  as  evidence,  in  proper  cases  and  upon  proper  showing,  is  not 
an  unreasonable  seizure  of  them.  But  an  order  by  which  his  books  are 
taken  from  his  custody  and  committed  to  that  of  a  third  person,  for  an 
indefinite  period  of  time,  for  an  inspection,  generally,  into  all  his  affairs 
by  the  opposite  party  and  his  counsel,  with  leave  to  take  copies  of  the 
entries  therein,  is  unwarranted  by  the  law,  amounts  to  an  unlawful  depri- 
vation of  his  property  rights,  and  is  in  palpable  violation  of  his  consti- 
tutional right  to  be  secure  against  unreasonable  seizure  of  his  papers 
and  effects. 

Statutory  Construction — Production  of  Books  and  Papers. — Under 
the  Illinois  statute  relating  to  the  production  of  books  and  papers  (111. 
Rev.  Stats.,  c.  51,  sec.  9),  the  court  may  compel  the  production  of  the 
books  of  a  party,  to  be  used  in  evidence  on  the  trial  by  his  adversary  ^ 
upon  proper  showing  that  they  contain  entries  tending  to  prove  the 
issues.  But  the  statute  cannot  be  construed  as  giving  the  court  power 
to  take  the  books  and  papers  of  the  party  and  impound  them  with  an 
officer  of  the  court  for  inspection  or  examination  out  of  the  presence  of 
the  court.  It  does  not  give  the  right  to  compel  the  submission  of  the 
books  of  a  party  to  general  inspection  or  examination  for  fishing  pur- 
poses, or  with  a  view  to  find  evidence  to  be  used  in  other  suits  or  pros- 
ecutions. 

Contempt — Right  to  Question  Propriety  of  Unauthorized  Order. — 
The  court  exceeds  its  power  in  requiring  the  defendant  to  place  his 
books  of  account  in  the  hands  of  the  clerk,  there  to  remain  indefinitely, 
with  leave  to  the  plaintiff  to  make  copies  of  the  entries  therein,  solely 
for  the  purpose  of  enabling  him  to  prepare  his  case,  and  the  defendant 
may  disobey  such  order,  and  will  not  be  liable  to  attachment  as  for  a 
contempt. 

Contempt — When  a  Criminal  Proceeding. — When  the  contempt  consists 
of  something  done  or  omitted,  in  the  presence  of  the  court,  tending  to 
impede  or  interrupt  its  proceedings  or  lessen  its  dignity,  or,  out  of  its 
presence,  in  disregard  or  abuse  of  its  process,  or  in  doing  some  act  in- 
jurious to  a  party  protected  by  the  order  of  the  court,  which  has  been 
forbidden  by  its  order,  the  proceeding  is  punitive,  and  by  way  of 
punishment  for  the  wrongful  act,  and  to  vindicate  the  authority  and 
dignity  of  the  people,  as  represented  in  and  by  their  judicial  pro- 
ceedings. 

Contempt — Conduct  of  Proceeding. — When  the  proceeding  is  for  criminal 
contempt  the  more  appropriate  and  general  practice  is  to  prosecute  in, 
the  name  of  the  people;  but  where  the  proceeding  is  really  but  an  inci- 
dent of  the  principal  suit  the  practice  seems  to  be  to  entitle  and  file  the 
papers  in  the  original  cause. 
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Contempt— Civil  Proceeding— Appeal!—  Where  a  party  to  a  civil  suit, 
having  the  right  to  demand  that  the  other  party  do  some  act  for  hia 
benefit  and  to  hie  advantage  in  the  litigation,  obtains  an  order  of  the 
court  commanding  it  to  be  done,  and,  upon  refusal,  the  court,  by  way 
of  execution  of  its  order,  proceeds  as  for  contempt,  for  the  purpose  of 
advancing  the  civil  remedy  of  the  other  party  to  the  suit,  it  is  a  civil 
proceeding,  and  an  appeal  lies  from  the  final  order  as  in  other  civil  causes. 

Order  to  Produce  Books— Disobedience  to  Order — Appeal.— A  pro- 
ceeding to  punish  a  party  to  a  civil  action  for  disobeying  an  order  of 
the  court  to  produce  his  books  of  account  for  the  inspection  of  the  ad- 
verse party,  and  to  enable  him  to  prepare  his  case  for  trial,  is  civil,  and 
not  criminal.  Such  order  of  the  court,  before  any  proceedings  are  taken 
in  execution  thereof,  is  not  a  final  judgment,  reviewable  upon  appeal  or 
writ  of  error;  but  if  the  court  has  attempted  to  enforce  obedience  to  its 
order  by  the  imposition  of  a  fine,  or  by  a  definite  term  of  imprisonment, 
as  for  a  contempt,  the  judgment  of  the  court  imposing  such  fine  or  im- 
prisonment will  be  final,  and  an  appeal  will  lie  therefrom. 

Appbal—  Jurisdiction  of  Supreme  Court. — In  an  order  or  proceeding  in- 
volving the  construction  of  a  constitutional  provision  the  supreme  court 
has  jurisdiction  on  direct  appeal  from  the  trial  court. 

Appeal — Overruling  Motion  to  Dismiss. — Judgment  of  reversal  by  the 
supreme  court  is,  in  effect,  an  overruling  of  a  motion  to  dismiss. 

Rehearing — Effect  of  Filing  Petition  for. — The  filing  of  a  petition  for 
a  rehearing  can,  under  the  rules  of  the  supreme  court,  have  no  greater 
effect  than  to  stay  the  execution  of  the  judgment  pending  the  petition. 
An  order  overruling  the  petition  will  leave  the  judgment  in  full  force 
as  of  the  date  of  its  rendition. 

Appeal  from  an  order  of  the  circuit  court  in  the  suit  of 
Berkowitz  v.  Lester  et  al.,  imposing  a  fine  upon  John  T.  Lester 
for  contempt,  in  refusing  to  comply  with  an  order  of  that 
court  to  produce  certain  books  for  inspection  of  the  plaintiff 
and  his  attorney.  Lester  brought  this  appeal,  and  among  the 
assignments  of  error  are  the  following:  That  said  order  was 
unconstitutional  and  void;  that  the  court  had  no  power  to 
make  and  enter  said  order  at  common  law  or  under  the  stat- 
utes of  Illinois;  that  the  court  had  no  power  to  enforce  said 
order  by  contempt  proceedings,  and  it  was  erroneous  to  so 
attempt  to  enforce  the  same. 

John  S.  Cook  and  John  N.  Jewett,  for  the  appellant. 

Thomas  J.  Sutherland,  for  the  appellees. 

415  Shope,  C.  J.  In  the  original  suit  of  Berkowitz  v.  Lester 
et  al.,  out  of  which  this  controversy  arises,  the  circuit  court 
made  an  order  upon  the  defendants  to  place  the  books  in 
which  the  business  transactions  of  the  defendants  with  the 
plaintiff  and  other  persons  were  entered,  and  showing  all 
transactions   in    which   the   defendants,   as   a   firm    and  :  s 
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individuals,  were  in  any  way  interested,  in  the  possession  of 
the  clerk  of  the  court,  that  they  might  be  inspected  by  the 
plaintiff  and  his  attorney,  with  leave  to  examine  and  take 
copies,  in  order  that  they  might,  as  it  was  416  claimed, 
prepare  for  the  trial  of  said  cause.  Before  any  proceedings 
were  taken  in  execution  of  that  order  the  defendants  brought 
the  case  to  this  court  by  writ  of  error,  for  the  purpose  of  hav- 
ing that  order  of  the  circuit  court  reversed.  We  then  dis- 
missed the  writ  of  error,  upon  the  sole  ground  that  the  order 
was  not  a  final  judgment,  reviewable  upon  appeal  or  error. 
In  delivering  its  opinion  in  that  case  this  court  said:  "It  was 
the  privilege  of  the  defendants  either  to  obey  the  order  or  to 
stand  in  defiance  of  the  power  of  the  court.  Had  the  court 
attempted  to  enforce  obedience  to  its  order  by  the  imposition 
of  a  fine,  with  an  order  for  execution,  or  by  a  definite  term  of 
imprisonment,  as  for  a  contempt  of  court,  the  judgment  of 
the  court  imposing  such  fine  or  imprisonment  would  be  final, 
and  from  which  an  appeal  might  be  taken  or  to  which  a  writ 
of  error  would  lie.  That  would  conform  exactly  with  the 
rule  stated  by  the  court  in  Blake  v.  Blake,  80  111.  523.  On 
the  reviewing  of  such  a  judgment  of  the  court  that  might 
deprive  defendants  either  of  their  property  or  of  their  liberty, 
the  propriety  of  the  preliminary  or  interlocutory  order  could 
be  considered,  otherwise  not":  Lester  v.  Berkowitz,  125  111. 
307.  After  this  decision  the  circuit  court  attached  the  de- 
fendant for  contempt,  for  refusing  to  obey  said  order,  and 
imposed  a  fine  of  two  hundred  dollars  upon  the  defendant, 
Lester,  and  ordered  that  he  stand  committed  until  the  fine 
and  costs  of  the  proceeding  were  paid,  thus  bringing  the  case 
within  the  rule  there  announced,  and  making  the  case  one  in 
which  an  appeal  will  lie. 

As  a  general  rule  mere  errors  in  making  interlocutory 
orders  will  furnish  no  justification  for  refusing  to  obey  the 
same,  where  they  do  not  subject  the  party  to  the  payment 
of  money  or  imprisonment.  If  the  party  against  whom  such 
order  is  made  wishes  to  contest  the  validity  or  propriety  of 
the  order  he  may  refuse  to  obey,  and  in  the  further  proceed- 
ing for  contempt  he  may  show  in  defense  that  the  court  had 
no  authority  to  make  the  order,  and  if  his  defense  is  disal- 
lowed, and  judgment  41T  is  entered  against  him  for  a  sum  of 
money  by  way  of  fine,  enforceable  by  execution  or  imprison- 
ment, an  appeal  in  his  favor  will  lie. 

At  common  law,  in  suits  upon  sealed  instruments,  of  which 
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it  was  necessary  to  make  profert,  the  defendant  might  demand 
oyer,  and  thereby  have  an  inspection  of  the  instrument  sued 
upon.  This  was  limited  to  contracts  or  other  instruments 
under  seal,  and  technically  known  as  deeds.  By  section  20, 
chapter  110,  of  our  statute  relating  to  practice,  this  rule  is 
extended  to  all  instruments  declared  on,  whether  under  seal 
or  not.  It  reads:  "It  shall  not  be  necessary,  in  any  pleading, 
to  make  profert  of  the  instrument  alleged,  but  in  any  action 
or  defense  upon  an  instrument  in  writing,  whether  under  seal 
or  not,  if  the  same  is  not  lost  or  destroyed,  the  opposite  party 
may  have  oyer  thereof,  and  proceed  thereon  in  the  same  man- 
ner as  if  profert  had  been  properly  made  according  to  the 
common  law."  And  it  was  held,  under  this  statute,  that  the 
court  might  compel  the  production  of  the  original  instrument 
sued  on:  Mason  v.  Buckmaster,  Beecher's  Breese,  27. 

Oyer  or  inspection  is  confined  to  instruments  in  writing 
declared  upon  and  constituting  the  cause  of  action,  or  set  up 
in  a  plea  by  way  of  defense.  It  does  not  apply  when  the  deed 
is  stated  as  mere  inducement.  The  common  law  also  fur- 
nished another  mode,  which  was  not  confined  to  instruments 
under  seal.  This  was  by  application,  pending  the  action,  to 
the  equitable  jurisdiction  of  the  court  for  an  order  to  inspect: 
Pollock  on  Documents,  1.  The  order  for  inspection  was 
obtainable  "only  in  a  very  limited  number  of  cases,  as  where 
one  party  could  be  considered  as  holding  a  document  as  agent 
or  trustee  of  the  party  seeking  inspection,  or  where  the  appli- 
cant was  a  party  to  a  written  contract,  of  which  but  one  part 
is  executed,  or  where  one  part  has  been  lost  or  destroyed,  and 
it  was  also,  in  general,  considered  necessary  that  the  party 
applying  should  be  a  party  to  the  instrument  which  he  sought 
to  inspect;  and  although  a  trial  was  sometimes  postponed  for 
418  the  purpose  of  enabling  a  party  to  take  proceedings  in 
equity,  yet,  whenever  an  application  to  the  court  of  law  was 
in  the  nature  of  a  bill  for  discovery,  they  invariably  refused 
to  grant  inspection:  Pollock  on  Documents,  3. 

It  is  claimed,  however,  that  the  order  for  the  production 
and  inspection  of  the  defendants'  books  is  authorized  by  the 
statute  relating  to  evidence  (c.  51,  sec.  9),  which  provides 
that  "the  several  courts  shall  have  power,  in  any  action  pend- 
ing before  them,  upon  motion,  and  good  and  sufficient  cause 
shown,  and  reasonable  notice  thereof  given,  to  require  the 
parties,  or  either  of  them,  to  produce  books  or  writings  in 
their  possession  or  power  which  contain  evidence  pertinent  to 
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the  issue."  The  evident  purpose  and  design  of  this  statute 
was  to  furnish  to  a  party  litigant  a  speedy  and  summary 
mode  by  which,  under  the  order  of  the  court,  to  obtain  writ- 
ten evidence  pertinent  to  the  issue  which  might  be  in  the 
possession  and  control  of  his  adversary,  and  thus  obviate  the 
necessity  of  a  bill  of  discovery  seeking  the  same  end.  It  is 
manifest  that  it  contemplates  the  production  of  evidence  on 
the  trial  of  the  cause  which  the  party  applying  therefor  is 
entitled  to  introduce  in  support  of  his  case,  and  which  the 
other  party  withholds.  It  is  only  such  books  or  writings 
as  contain  evidence  pertinent  to  the  issue  that  are  required 
to  be  produced,  and  it  is  for  the  purpose  of  enabling  the 
party  demanding  their  production  to  introduce  such  perti- 
nent matter  in  evidence  on  the  trial.  A  defendant  is  not 
required  to  disclose  matters  of  evidence  relied  upon  in  the 
defense,  and  thus  inform  the  plaintiff  of  his  case  farther  than 
the  pleadings  show.  Matters  purely  of  defense  are  the  prop- 
erty rights  of  the  defendant,  which  he  may  disclose  or  not 
upon  the  trial:  2  Phillips  on  Evidence,  330;  Lawrence  v. 
Ocean  Ins.  Co.,  11  Johns.  245;  Strong  v.  Strong,  1  Abb.  Pr. 
233.  This  is  undoubtedly  the  rule,  and  unless  a  showing  is 
made,  upon  good  and  sufficient  cause,  that  the  evidence 
sought,  or  that  the  books  and  papers  required  to  be  produced, 
contain  evidence  41d  pertinent  to  the  issue  on  behalf  of  the 
party  applying  therefor,  the  application  should  be  denied. 

The  plaintiff  in  his  motion,  and  affidavits  in  support 
thereof,  failed  entirely  to  show  that  the  books  of  the  defend- 
ants which  he  asked  to  inspect  were  required  for  any  purpose 
of  evidence  in  the  case.  Indeed,  it  is  apparent  that  the  ap- 
plication was  not  for  the  production  of  such  books  to  be  used 
on  the  trial  of  the  cause,  but  for  the  inspection  of  plaintiff 
and  his  counsel  out  of  court,  and  for  the  purpose  of  preparing 
the  case  of  the  plaintiff  for  trial.  It  was  shown  on  the  hear- 
ing by  the  affidavits  filed  by  defendants,  that  full  and  com- 
plete statements  of  all  the  plaintiff's  dealings  with  the  de- 
fendant firm,  or  through  them,  had  been  furnished,  together 
with  a  full  transcript  of  his  account,  and  which  were  attached 
to  the  affidavit  of  the  defendant  Peters,  filed  on  the  hearing 
of  the  contempt  case.  The  object  and  purpose  of  the  applica- 
tions were  to  enable  the  plaintiff  and  his  attorney  to  inspect 
not  only  the  accounts  of  the  plaintiff  with  the  defendants, 
and  all  entries  made  on  their  books  in  respect  of  the  dealings 
between  them,  but  also  the  inspection  of  daily  purchases  anil 
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sales  of  stocks  by  the  defendants  during  the  time  of  the  trans- 
actions between  plaintiff  and  defendants,  irrespective  of  to  or 
for  whom,  or  for  whose  account  such  sales  or  purchases  were 
made,  and  the  entry  of  all  stocks  carried  by  the  defendants 
for  themselves  or  others,  from  day  to  day,  and  on  each  day 
during  the  same  period.  It  was  sought,  and  such  was  the 
order  of  the  court,  that  the  books  of  the  defendants  should  be 
impounded  with  the  clerk  of  the  court  indefinitely,  for  the 
purposes  of  such  examination  and  inspection  by  counsel. 
Under  the  statute  quoted  the  court  has  power  to  compel  the 
production  of  the  books  of  a  party  to  be  used  in  evidence  on 
the  trial  by  his  adversary,  upon  proper  showing  that  they 
contain  entries  tending  to  prove  the  issues;  but  the  statute 
cannot  be  construed  as  giving  the  court  power  and  authority 
to  take  the  books  and  papers  of  the  party  and  impound  them 
with  an  420  officer  of  the  court  for  inspection  or  examination 
out  of  the  presence  of  the  court.  The  books  sought  to  be  in- 
spected in  this  case  were  the  property  of  the  defendants,  and 
contained  many  entries,  as  it  is  shown,  of  business  transac- 
tions of  the  defendants  with  many  other  persons,  and  to  large 
amounts,  in  which  the  plaintiff  had  no  interest  whatever. 
The  right  to  compel  the  production  of  books  as  evidence  is 
clear.  The  right  to  compel  their  submission  to  a  general  ex- 
amination and  inspection  out  of  the  presence  of  the  court, 
even  though  in  the  possession  of  one  of  its  officers,  is  entirely 
a  different  matter.  It  will  not  be  understood  that  the  rule  for 
the  production  of  books  before  a  master  in  chancery,  in  proper 
cases,  is  here  sought  to  be  stated.  It  is  only  such  entries  as  in 
some  way  tend  to  prove  a  matter  material  to  the  issue  that  are 
competent  to  be  considered  upon  compliance  with  the  order 
to  produce  the  same.  It  might  be  that  these  books  of  the  de" 
fendants  might  contain  entries  tending  to  show  illegal  trans- 
actions  upon  the  stock  exchange,  or  upon  the  board  of  trade, 
of  which  the  entries  in  such  books  might  become  competent 
evidence  against  the  defendants  in  penal  prosecutions;  but 
such  fact,  if  it  existed,  or  was  shown  by  affidavit  to  exist* 
would  furnish  no  ground  or  justification  for  the  order  made. 
Tke  statute  does  not  give  the  right  to  compel  the  submission 
of  the  books  of  a  party  to  general  inspection  or  examination 
for  fishing  purposes,  or  with  a  view  to  find  evidence  to  be 
used  in  other  suits  or  prosecutions:  Updyke  v.  Marble,  44 
Barb.  69;  Mott  v.  Consumer*'  Ice  Co.,  62  How.  Pr.  148;  Culler 
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v.  Poole,  54  How.  Pr.  311;  WIntman  v.  Weller,  39  Ind.  515; 
2  Best  on  Evidence,  sec.  625. 

The  statute  under  consideration  ought,  if  possible,  to  re- 
ceive such  a  construction  as  will  not  render  it  in  conflict  with 
the  constitution  of  the  state  or  of  the  United  States.  The 
constitution  of  this  state  provides  that  the  right  of  the  people 
to  be  secure  in  their  persons,  houses,  papers,  and  effects,  against 
unreasonable  searches  and  seizures  shall  not  be  violated.  4S1 
Cooley,  in  a  note  to  his  work  on  Constitutional  Limitations, 
page  307,  after  referring  to  a  few  cases  in  which  the  court 
has  ordered  a  production  of  private  telegrams,  says:  "  We 
should  suppose,  were  it  not  for  the  opinions  to  the  contrary 
by  tribunals  so  eminent,  that  the  party  could  not  be  entitled 
to  a  man's  private  correspondence,  whether  he  obtained  it  by 
seizing  it  in  the  mail,  or  by  compelling  the  operator  of  the 
telegraph  to  testify  to  it,  or  by  requiring  the  servant  to  take 
from  his  desk  his  private  letters  and  journals,  and  bring  them 
into  court  on  subpoena  duces  tecum.  Any  such  compulsory  pro- 
cess to  obtain  it  seems  a  most  arbitrary  and  unjustifiable 
seizure  of  private  papers — such  an  unreasonable  seizure  as  is 
directly  condemned  by  the  constitution."  See,  also,  Kilbourn 
v.  Thompson,  103  U.  S.  168;  Boyd  v.  United  States,  116  U.  S. 
616. 

Under  the  constitution  the  defendants'  private  books  and 
papers  were  protected  against  unreasonable  searches  and  seiz- 
ures, and  we  think  that  this  constitutional  right  was  violated 
and  disregarded  by  the  order  of  the  court.  While  an  order 
for  the  production  of  a  party's  books  on  the  trial,  to  be  used 
as  evidence,  in  proper  cases  and  upon  proper  showing,  is  not 
an  unreasonable  seizure  of  them,  an  order  by  which  his  books 
are  taken  from  his  custody  and  committed  to  that  of  a  third 
person,  for  an  indefinite  period  of  time,  for  an  inspection, 
generally,  into  all  his  affairs  by  the  opposite  party  and  his- 
counsel,  with  leave  to  take  copies  of  the  entries  therein,  in  our 
opinion  is  unwarranted  by  the  law,  amounts  to  an  unlawful 
deprivation  of  his  property  rights,  and  is  in  palpable  violation 
of  his  constitutional  right  to  be  secure  against  unreasonable- 
seizure  of  his  papers  and  effects.  The  statute  under  consider- 
ation was  not  intended  to  justify  such  taking  and  holding  of 
the  private  books  of  a  litigant.  As  before  said,  its  purpose 
is  met  when  the  party  is  required  to  produce,  in  open  court, 
all  books  and  papers  in  his  possession  or  power  which  contain 
evidence  pertinent  to  the  issue,  and  reasonable  opportunity 
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***  is  given  for  examination  thereof  in  the  presence  and 
under  the  direction  of  the  court. 

We  are  of  opinion  that  the  court  exceeded  its  power  in 
requiring  the  defendants  to  place  their  books  of  account  in 
the  hands  of  the  clerk,  there  to  remain  indefinitely,  with  leave 
to  the  plaintiff  and  his  attorney  to  make  copies  of  the  entries 
therein,  not  for  the  purpose  of  being  then  used  in  evidence 
under  the  direction  of  the  court,  but  for  the  purpose  of  ena- 
bling the  plaintiff  to  prepare  his  case,  with  the  advantage  of 
being  advised  beforehand  of  the  defendant's  defense  to  his 
action.  The  defendant  had  the  right  to  question  the  propriety 
of  such  order,  and,  as  we  have  seen,  to  do  so  he  must  refuse 
to  obey.  The  order  being  unauthorized,  he  had  a  right  to 
disregard  it,  and  there  was,  therefore,  error  in  the  imposition 
of  a  fine  for  his  disobedience  of  such  order. 

For  the  reasons  given,  the  order  of  July  12,  1887,  and  the 
judgment  of  the  court  in  the  attachment  proceeding,  are 
reversed. 

In  response  to  a  petition  for  a  rehearing,  the  following 
additional  opinion  was  filed: 

Per  Curiam.  In  the  petition  for  rehearing  the  point  is 
made,  among  others,  that  the  court  failed  to  determine  the 
motion  made  in  this  court,  to  dismiss  the  appeal.  The  effect 
of  the  judgment  of  reversal  was,  as  a  matter  of  course,  an 
overruling  of  the  motion,  but  it  is  probable  that  sufficient 
attention  to  the  point  was  not  given  in  the  opinion. 

The  first  ground  upon  which  the  motion  was  predicated  is, 
that  the  proceeding  is  a  criminal  case,  and  therefore,  if  review- 
able at  all,  it  can  be  done  only  on  writ  of  error.  It  is  insisted 
that  the  holding  in  respect  of  this  question,  in  the  principal 
case  of  Lester  v.  Berkowitz,  125  111.  307,  cited  and  relied 
upon  in  the  opinion  in  this  case,  was  dictum  merely.  We 
are  of  the  opinion  that  this  proceeding,  although  criminal 
4M  In  form,  is  purely  a  civil  remedy,  intended  to  enforce  the 
private  right  of  the  party  litigant.  There  is,  as  held  in  How- 
ard v.  Durand,  36  Ga.  358,  91  Am.  Dec.  767,  a  clear  distinc- 
tion, both  upon  principle  and  by  the  authorities,  between  that 
class  of  cases  where  it  is  sought  to  vindicate  the  authority  or 
dignity  of  the  court,  and  those  where  the  proceeding  is  reme- 
dial, and  intended  to  compel  the  doing  or  omission  of  an  act 
necessary  to  the  administration  of  justice  in  enforcing  some 
private  right.  In  People  v.  Compton,  1  Duer,  512,  it  is  said 
that  "a  solid  and  obvious  distinction"  exists  between  con- 
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tempt  cases  strictly  and  those  acts  denominated  contempts 
which  are  punished  as  such  only  for  the  purpose  of  enforcing 
a  civil  remedy.  In  Crook  v.  People,  16  111.  534,  we  said:  "  Pro- 
ceedings as  for  contempt  are  recognized  as  a  right  of  the  party 
in  interest,  and  distinguishable  from  merely  criminal  con- 
tempts." The  authorities  sustaining  and  recognizing  this 
distinction  are  numerous,  from  among  which  may  be  cited, 
in  addition  to  those  already  noted:  Phillips  v.  Welch,  11  Nev. 
187;  Tome's  Appeal,  50  Pa.  St.  285;  Cobb  v.  Black,  34  Ga. 
162;  Hawley  v.  Bennett,  4  Paige,  163;  Androscoggin  etc.  R.  R. 
Co.  v.  Androscoggin  R.  R.  Co.,  49  Me.  392;  Ruhl  v.  Ruhl,  24 
W.  Va.  279;  Ex  parte  Bollig,  31  111.  96;  Buck  v.  Buck,  60  111. 
105;  Bobbins  v.  Gorham,  25  N.  Y.  588.  The  late  case  of  People 
v.  Diedrich,  141  111.  669,  is  practically  conclusive  of  every 
question  arising  upon  this  branch  of  the  case. 

When  the  contempt  consists  of  something  done  or  omitted 
in  the  presence  of  the  court,  tending  to  impede  or  interrupt 
its  proceedings  or  lessen  its  dignity,  or,  out  of  its  presence, 
in  disregard  or  abuse  of  its  process,  or  in  doing  some  act 
injurious  to  a  party  protected  by  the  order  of  the  court,  which 
has  been  forbidden  by  its  order,  the  proceeding  is  punitive, 
and  is  inflicted  by  way  of  punishment  for  the  wrongful  act 
and  to  vindicate  the  authority  and  dignity  of  the  people,  as 
represented  in  and  by  their  judicial  tribunals.  In  such  cases, 
although  the  application  for  attachment,  when  necessary  to 
4,4  be  made,  may  be  made  and  filed  in  the  original  cause, 
the  contempt  proceeding  will  be  a  distinct  case,  criminal  in 
its  nature,  and  may  properly  be  docketed  and  carried  on  as 
such,  and  the  judgment  entered  therein  will  exhaust  the 
power  of  the  court  to  further  punish  for  the  same  act  and 
offense:  Ex  parte  Kearney,  7  Wheat.  42;  Cartwrighfs  case,  114 
Mass.  238;  New  Orleans  v.  Steamship  Co.,  20  Wall.  392; 
Jngraham  v.  People,  94  111.  428,  and  cases  supra. 

Cases  of  that  character  are  clearly  distinguished  from  cases 
where  a  party  to  a  civil  suit,  having  the  right  to  demand  that 
the  other  party  do  some  act  for  his  benefit  and  to  his  advan- 
tage in  the  litigation,  obtains  an  order  of  the  court  command- 
ing it  to  be  done,  and,  upon  refusal,  the  court,  by  way  of 
execution  of  its  order,  proceeds  as  for  contempt,  for  the  pur- 
pose of  advancing  the  civil  remedy  of  the  other  party  to  the 
suit  In  this  class  of  cases,  while  the  authority  of  the  court 
will  be  incidentally  vindicated,  its  power  has  been  called  into 
exercise  for  the  benefit  of  a  private  litigant,  and  not  in  the 
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public  interest  or  to  vindicate  any  public  right,  and  the  pro- 
ceeding is  regarded  as  coercive,  merely.  In  People  v.  Court 
of  Oyer  and  Terminer,  101  N.  Y.  247,"  54  Am.  Rep.  691,  the 
court  cf  appeals  of  that  state,  referring  to  this  class  of  coercive 
orders,  say:  "And  if  imprisonment  is  ordered  it  is  awarded, 
not  as  punishment,  but  as  a  means  to*  an  end,  and  that  end 
the  benefit  of  the  suitor  in  some  act  or  omission  compelled, 
which  are  essential  to  his  particular  rights  of  person  or  prop- 
erty  If,  in  this  class  of  cases,  there  exist  traces  of  vin- 
dication of  public  authority  they  are  faint,  and  are  utterly 
lost  in  the  characteristic,  which  is  strongly  predominant,  of 
protection  to  private  rights  imperiled,  or  indemnity  for  such 
rights  defeated."  In  Phillips  v.  Welch,  11  Nev.  187,  the  court, 
after  saying  that  "if  the  contempt  consists  of  the  refusal  of 
the  party  to  do  something  he  is  ordered  to  do  for  the  benefit 
or  advantage  of  the  other  party,  the  process  is  civil,"  then 
adds,  4as  that  this  distinction  is  consistent  with  all  the  de- 
cisions, and  in  no  other  way  can  they  be  rendered  consistent 
with  each  other. 

It  is  wholly  unimportant  whether  the  original  order  be  for 
the  payment  of  money,  for  the  delivery  of  deeds  or  writings, 
the  production  of  books,  or  the  doing  or  omitting  to  do  any 
other  act  or  thing  for  the  benefit  of  the  adverse  party  to  the 
civil  litigation.  The  order  of  which  he  is  alleged  to  be  in 
contempt  was  entered  solely  to  advance  the  private  right  in 
the  civil  proceeding,  and  any  penalty  inflicted  is  by  way  of 
execution  of  that  order:  3  Am.  &  Eng.  Ency.  of  Law,  396, 
and  cases  in  note.  Nor  is  the  mode  of  punishment  adopted 
by  the  court  at  all  important.  If  punishment  is  imposed  for 
a  criminal  contempt  the  power  of  the  court  to  further  punish 
for  the  same  act  and  offense  is  exhausted.  In  the  class  of 
cases  where  the  penalty  inflicted  is  intended  to  be  coercive 
the  party  in  contempt  can  only  be  relieved  by  compliance 
with  the  order.  If  the  defendant  had  been  committed  until 
he  complied  with  the  former  order,  the  imprisonment  would 
cease  upon  such  compliance.  The  imposition  of  a  fine  was 
no  less  coercive.  The  appellant  could  not,  by  payment  of 
the  fine,  absolve  himself  from  contempt.  The  purpose  being 
to  compel  obedience  to  its  former  order,  the  court  would  im- 
pose other  penalties  until  there  was  full  compliance.  If, 
from  the  proceeding  for  criminal  contempt,  a  private  party  is 
benefited  or  his  remedy  advanced  it  will  be  simply  because 
the  conviction  operates  in  terrorem  upon  the  wrongdoer,  in 
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like  manner  as  would  the  enforcement  of  a  criminal  statute 
or  penal  provision;  in  the  other,  the  purpose  is  the  advance- 
ment of  the  private  right  of  the  party  in  his  civil  suit.  In 
one  class  the  object  of  the  proceeding  is,  by  punishment  of 
the  wrongdoer,  to  vindicate  and  preserve  the  dignity  of  and 
respect  for  the  public  authority;  in  the  other,  to  afford  relief 
inter  partes.  Both  upon  principle  and  authority  this  proceed- 
ing was  therefore  a  civil  proceeding,  and  an  appeal  therefore 
lies  from  the  4*6  final  order  as  in  other  civil  causes:  Blake  v. 
Blake,  80  111.  523;  Tolmanv.  Jones,  114  111.  147;  Walton  v. 
Develing,  61  111.  206;  People  v.  Diedrich,  141  111.  669,  and 
cases  cited. 

It  is  insisted,  also,  that  the  appeal  should  have  been  dis- 
missed, for  the  reason  that  this  court  was  without  jurisdiction, 
and  that  if  appeal  was  allowable  it  should  have  been  taken 
to  the  appellate  court.  A  construction  of  the  constitutional 
provision  providing  for  security  against  unreasonable  searches 
and  seizures  of  papers  and  effects  of  the  citizen  is  fairly  raised 
and  pressed  in  argument.  We  are  of  opinion  that  a  construc- 
tion of  the  provision  of  the  constitution  is  so  far  involved  as 
to  give  this  court,  under  the  statute,  jurisdiction  on  direct 
appeal.  The  motion  to  dismiss  the  appeal  was  properly  over- 
ruled. 

It  is  also  insisted  in  the  petition  for  rehearing  that  the  orig- 
inal order  and  the  record  in  the  original  cause  showing  the 
steps  taken  precedent  to  the  entry  of  the  order  holding  the 
appellant  to  be  in  contempt  and  imposing  the  penalty,  is  not 
properly  before  us,  and  a  motion  was  made  in  this  court 
originally  to  strike  out  the  transcript  of  the  record  and  bill  of 
exceptions  therein.  The  holding  in  respect  of  whether  the  con- 
tempt proceeding  should  be  entitled  and  prosecuted  as  an  in- 
dependent proceeding  in  the  name  of  the  people,  or  carried  on 
as  a  part  of  the  civil  proceeding  to  which  it  is  incident,  is  not 
uniform.  The  question  has  ordinarily  been  treated,  as  it  neces- 
sarily is,  of  comparatively  little  importance.  When  the  pro- 
ceeding is  for  criminal  contempt  it  would  be  more  appropriate 
to  prosecute  in  the  name  of  the  people,  and  such  is  the  general 
practice:  Cartwright's  case,  114  Mass.  238.  Where  the  contempt 
proceeding  is  really  but  an  incident  of  the  principal  suit  the 
practice  seems  to  have  been  to  entitle  and  file  the  papers  in 
the  original  cause:  Buck  v.  Buck,  60  111.  105;  Blake  v.  Blake> 
80  111.  523;  Wightman  v.  Wightman,  45  111.  167;  Hill  v. 
Crundall,  52  111.  70*  Dickey  v.  Reed,  78  111.  261;  Tolman  v. 
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**T  Jones,  114  111.  147;  Rapalje  on  Contempts,  sec.  95.  But 
in  no  event  could  the  mere  entitling  of  the  cause  change  the 
nature  or  character  of  the  proceedings,  and  render  that  crim- 
inal which  was  otherwise  a  civil  proceeding;  and  in  all  this 
class  of  cases  so  much  of  the  record  in  the  original  cause  as 
may  be  necessary  to  show  the  order  upon  which  the  alleged 
contempt  is  based,  and  the  proceedings  had  in  respect 
thereof,  will,  if  properly  incorporated  into  the  record,  as  is 
here  done,  be  brought  up  by  appeal  from  the  order  in  the 
contempt  proceeding,  and  maybe  considered  on  such  appeal. 
The  motion  was  in  effect  overruled,  and,  we  think,  properly  so. 

Suggestion  is  made  of  the  death  of  appellant  Lester  since 
the  rendition  of  judgment  of  reversal  in  this  court,  and  pend- 
ing the  petition  for  rehearing.  The  filing  the  petition  for 
rehearing  can,  under  the  rules  of  court,  have  no  greater 
effect  than  to  stay  the  execution  of  the  judgment  pending  the 
petition.  It  has  no  effect  upon  the  judgment,  and,  there- 
fore, if  rehearing  is  to  be  denied,  as  it  must  be  in  this  case, 
no  necessity  exists  for  reviving  the  suit  in  the  name  of  the 
personal  representative  of  appellant  if  it  is  otherwise  proper 
to  do  so.  The  order  overruling  the  petition  for  rehearing 
would  leave  the  judgment  in  full  force  as  of  the  date  of  its 
rendition,  if  rendered  in  vacation,  and  as  of  the  last  day  of 
the  term,  if  rendered  in  term  time. 

We  are  of  opinion  that  the  petition  for  rehearing  should 
be  denied,  and  this  cause  having  been  taken  under  advise- 
ment at  the  last  term  of  the  court,  in  the  northern  grand 
division  of  the  state,  where  the  same  is  pending,  it  is  now 
ordered,  in  vacation,  that  rehearing  be  denied. 


Contempt — When  a  Crimikal  Proceediso. — A  criminal  contempt  ia 
an  act  in  disrespect  of  the  court  or  of  its  process  which  obstructs  the 
administration  of  justice  or  tends  to  bring  the  court  in  disrepute:  Ex  part* 
Robertson,  27  Tex.  App.  628;  11  Am.  St.  Rep.  207,  and  note. 

Contempt — Practice. — Contempt,  though  a  specific  criminal  offense,  is 
prosecuted  as  a  matter  of  practice  in  the  cause  or  proceeding  out  of  which 
it  arose,  and  not  as  a  separate  proceeding  with  a  title  of  its  own:  Ex  part* 
Ah  Men,  77  Cal.  198;  11  Am.  St.  Rep.  263. 

Supreme  Court— Jurisdiction  or. — Whenever  a  constitutional  question 
is  necessary  to  be  determined  in  the  adjudication  of  a  case  the  supreme 
court  has  jurisdiction  to  review  the  proceedings  upon  appeal  or  writ  of  error: 
I'hillipn  ▼.  Denver,  19  Col.  179;  ante,  230,  and  note. 

Appeal — Rehearing— Effect  or. — Granting  a  rehearing  in  equity  does 
not  per  m  vacate  the  decree,  but  simply  opens  it  for  reversal,  alteration,  or 
correction:  Lochoood  r.  Bate*,  1  Del.  Cb.  435;  12  Am.  Deo.   121.     The  fib 
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ing  of  a  motion  for  leave  to  present  a  petition  for  rehearing,  or  even  the 
granting  of  such  leave,  does  not  have  the  effect  to  vacate,  annul,  or  suspend 
a  judgment  of  the  supreme  court:  Ashley  v.  Hyde,  6  Ark.  92;  42  Am.  Dec- 
685. 

Power  to  Compel  Party  to  Produce  Books  and  Paper*  as  Evidence 
or  for  the  Examination  of  His  Adversary. 
Of  the  Power  in  General.  —By  the  ancient  rule  of  the  common  law  no  man 
was  bound  to  furnish  his  adversary  with  evidence  to  be  used  against  him- 
self: See  Anonymous,  3  Salk.  363.  And  parties  not  being  competent  wit- 
nesses  at  common  law,  notice  to  produce  was  the  only  remedy  of  a  party  in 
a  suit  at  law,  unless  he  resorted  to  equity,  in  case  the  other  party  to  the 
record  had  in  his  possession  books  or  papers  containing  evidence  material 
to  the  trial,  and  such  notice  never  enabled  the  party  to  compel  the  produc- 
tion of  such  books  or  papers.  All  the  effect  it  had  was  to  lay  the  founda- 
tion for  the  introduction  of  parol  or  secondary  proof  of  their  contents,  in 
case  it  appeared  that  the  books  and  papers  described  in  the  notice  were  in 
the  possession  of  the  party  notified,  and  that  he  refused  to  produce  them  at 
the  trial  as  requested:  Merchants'  Nat.  Bank  v.  Slate  Nat.  Bank,  3  Cliff.  201, 
203;  Smith  v.  Bentz,  131  N.  Y.  169,  175;  and  see  Austin  v.  Thomson,  45 
N.  H.  113.  Even  orders  for  the  inspection  of  documents  could  not  be  made 
by  a  court  of  common  law,  except  when  the  document  was  counted  or  pleaded 
on,  or  might  be  considered  as  held  in  trust  for  the  moving  party:  Union 
Pac.  By.  Co.  v.  Botsford,  141  U.  S.  250,  254.  In  later  times,  however,  the 
strictness  of  the  old  rule  was  considerably  relaxed,  and  it  became  the  estab- 
lished English  practice  for  the  court  to  order  a  party  to  furnish  papers  to 
his  adversary,  or  allow  copies  of  them  to  be  taken,  if  material  to  his  suit 
or  defense:  Black  v.  Gomperlz,  7  Ex.  67;  Bend  v.  Coleman,  2  Dowl.  P.  C. 
354;  2  Car.  &  M.  456;  Doe.  dem  v.  Slight,  1  Dowl.  P.  C.  163;  Price  v.  Har- 
rison, 8  Com.  B.,  N.  S.,  617;  Steadman  v.  Arden,  15  Mees.  &  W.  587.  But 
the  New  York  court,  in  the  earlier  decisions,  declined  to  follow  the  Eng- 
lish practice,  except  in  certain  cases,  as  where  the  instrument  to  be 
inspected  or  copied  was  the  immediate  foundation  of  the  action,  and  in 
a  few  other  cases  depending  upon  peculiar  circumstances.  It  wa3  held 
that  the  exercise  of  the  power  of  courts  at  common  law  to  compel  the 
production  of  writings  in  actions  therein  was  confined  to  those  which 
were  the  foundation  of  the  action,  excluding  those  which  were  evidentiary 
only:  Willis  v.  Bailey,  19  Johns.  268]  Bank  of  Utica  v.  Hilhard,  6  Cow. 
62  The  broader  ground  was  taken,  however,  in  decisions  of  the  same 
court,  that  either  party  was  entitled  to  a  rule  for  the  production  of  a 
paper,  when  on  a  bill  of  discovery  he  could  obtain  what  he  asked  for,  and  the 
paper  was  necessary  to  enable  him  to  proceed  in  his  cause  with  safety:  Law- 
rence v.  Ocean  Ins.  Co.,  11  Johns.  245,  note;  Wallis  v.  Murray,  4  Cow.  399; 
Townsend  v.  Lawrence,  9  Wend.  458.  See  McQuigan  v.  Delaware  etc.  B.  B.  Co., 
129  N.  Y.  54;  26  Am.  St.  Rep.  507.  And  it  is  a  matter  of  course  in  courts 
of  law  to  compel  a  party  who  has  the  possession  of  a  document  belonging 
equally  to  both,  to  produce  the  same  for  the  inspection  of  his  adversary, 
for  the  purposes  of  the  suit:  Kelly  v.  Eckford,  5  Paige,  548.  A  plaintiff 
who,  in  whatever  manner  or  under  whatever  name,  is  entitled  to  a  portion 
of  the  proceeds  of  a  common  venture,  is  prima  facie  entitled  to  an  inspec- 
tion, when  necessary,  of  the  books  containing  the  records  thereof,  unless 
it  appears  that  the  application  is  in  bad  faith:  Vieller  v.  Oppenheim,  31 
Abb.  N.  C.  181. 
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A  court  of  equity  has  the  poorer  to  compel  the  discovery  and  produc- 
tion of  papers  in  virtue  of  ita  inherent  and  general  jurisdiction.  And, 
according  to  the  principles  and  practice  of  such  courts,  a  hill  called  a  hill 
of  discovery  may  he  filed  for  the  discovery  of  facts  in  the  knowledge  of  an 
adverse  party,  or  of  deeds  or  writings,  or  other  things  in  his  custody  and 
power,  and  is  usually  employed  to  enable  the  complainant  to  prosecute  or 
defend  an  action:  Townsend  v.  Lawrence,  9  Wend.  458,  460.  And  if  deeds, 
letters,  or  other  writings  are  referred  to  in  an  answer  the  same  will,  on  the 
plaintiff's  motion,  he  ordered  to  he  left  with  an  officer  of  the  court  for  the  in- 
spection of  the  complainant  or  his  counsel:  Townsend  v.  Lawrence,  9  Wend. 
458,  460  A  thy na  v.  Wright,  HVes.  211,  214;  Bischoffaheim  v.  Brown,  29  Fed. 
Rep.  341,  342.  Where  the  hooks  or  papers  of  the  plaintiff  are  required  by  tho 
defendant  for  the  purposes  of  his  defense  in  the  suit  he  ought  to  file  a 
cross-bill  against  the  plaintiff  for  a  discovery  of  them:  Kelly  v.  Eckford,  5 
Paige,  548;  Millsapa  v.  Pffeifer,  44  Miss.  805. 

The  production  and  inspection  of  documents  in  the  hands  of  the  adverse 
party,  both  in  suits  at  law  and  in  equity,  are  now  obtained  and  regulated  by 
atatute,  not  only  in  England,  but  very  generally  in  this  country.  And  it 
was  not  until  the  enactment  of  such  statutes,  conferring  upon  common-law 
courts  the  same  power  to  compel  the  discovery  and  inspection  of  books  and 
papers,  which  was  exercised  by  courts  of  chancery,  that  courts  of  common  law 
claimed  or  exercised  full  power  over  the  subject:  See  McQuigan  v.  Delaware 
etc.  R.  R.  Co.,  129  N.  Y.  50,  54;  26  Am.  St.  Rep.  507.  The  matter  is  regulated 
in  English  practice  by  Statutes  14  and  15  Victoria,  chapter  99,  section  6,  and 
17  and  18  Victoria,  chapter  125,  sections  50,  58,  which  confer  upon  the  superior 
courts  of  common  law  in  Great  Britain  and  Ireland  the  equitable  power  to 
compel  the  production  and  inspection  of  documents  relating  to  the  subject  in 
dispute.  But  it  has  been  said  of  these  statutes  that  they  are  to  he  considered 
rather  as  declaratory,  than  creative,  of  the  jurisdiction  of  the  courts  of  com- 
mon law  in  this  respect:  Ely  v.  Mowry,  12  R.  I.  570,  571;  and  see  llilyard 
v.  Township,  37  N.  J.  L.  170.  Under  the  English  statutes  the  right  to  discov- 
ery is  regulated  by  the  rules  previously  existing  in  the  court  of  chancery: 
Anderson  v.  Bank  of  British  Columbia,  2  Ch.  Div.  644;  the  old  practice  fur- 
nishes a  guide  by  analogy  to  the  present  practice:  Cashin  v.  Craddoek,  2  Ch, 
Div.  140,  147.  So,  it  is  observed,  generally,  that  the  application  under  stat- 
utes providing  for  the  production  of  writings  is  clearly  intended  as  a  sub- 
stitute for  the  more  ancient  and  cumbersome  method  of  a  bill  of  discovery, 
and  that  whenever  the  application  shows  a  case  which  would  entitle  the  party 
to  relief  under  such  a  bill  he  may  have  such  relief  under  the  statute:  See 
Arnold  v.  Pawluxet  etc   Water  Co.,  18  R.  I.  Townsend  v.  Lawrence,  9 

Wend.  458;  Gould  v.  McCarty,  11  N.  Y.  575;  Fairclolh  v.  Jordan,  15  Ga. 
611.  And  it  is  held  in  Massachusetts  that  the  statutory  provisions  whereby 
parties  are  made  competent  witnesses,  and  are  permitted  in  suits  at  law  or 
in  equity  to  obtain  from  each  other  the  discovery  of  facta  and  documents  by 
filing  interrogatories,  have  not  taken  away  the  jurisdiction  of  the  court  to 
entertain  bills  of  discovery:  Post  v.  Toledo  etc.  R.  R.  Co.,  144  Mass  341.  59 
Am.  Rep.  86;  and  sea  Ilandtey  v.  Ilrjlin,  84  Ala.  600;  Oliviera  ▼.  University, 
Phill.  Eq.  69;  Bryant  v.  Leyland,  6  Fed.  Rep.  125,  126. 

In  the  trial  of  actions  at  law  in  the  courts  of  the  United  States  the  pro- 
evading  for  the  production  of  hooka  or  papers  in  the  posseaaion  of  the  par- 
ties is  regulated  by  the  Revised  Statutes:  U.  S.  Rev.  Stats.,  sec.  724.  The 
provision  authorizing  the  proceeding  waa  framed  in  order  to  confer  power 
which  did  not  previously  exist  at  common  law  in  compelling  the  production 
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of  documents  by  parties  upon  motion,  and  it  has  no  application  to  suits  in 
equity.  The  established  practice  in  equity  is  deemed  adequate  on  that  side 
of  the  court:  Bischoffsheim  v.  Broton,  24  Blatchf.  173;  29  Fed.  Rep.  341; 
United  States  v.  Babcock,  3  Dill.  566.  As  to  the  proper  practice  under  the 
statute,  see  Lowenttein  v.  Carey,  12  Fed.  Rep.  811,  812;  Gregory  v.  Chicago 
etc.  R.  R.Co.,  10  Fed.  Rep.  529;  Jacques  v.  Collins,  2  Blatchf.  23.  Briefly 
stated,  the  motion  for  a  rnle  to  produce  must  be  in  a  case  at  law,  and  on  due 
notice  to  the  opposite  party,  and  it  must  appear  that  the  books  or  writings 
are  in  the  possession  or  power  of  the  other  party,  and  that  they  contain  evi- 
dence pertinent  to  the  issue,  and  that  the  case  and  circumstances  are  such 
that  the  party  might  be  compelled  to  produce  the  same,  as  therein  provided: 
Merchants'  Nat.  Bank  v.  Slate  Nat.  Bank,  3  Cliff.  201,  203.  The  power  given 
by  the  statute  to  the  federal  courts  to  order  the  production  of  books  and 
papers  is  held  to  include  power  to  grant  an  inspection  before  trial,  with  per- 
mission to  make  copies:  Exchange  Nat.  Bank  v.  Washita  Cattle  Co.,  61  Fed. 
Rep.  190;  Bank  v.  Tayloe,  2  Cranch  C.  C.  427.  It  is  to  be  observed  that  parties 
to  suits  in  equity,  as  well  as  in  suits  at  law,  are  now  competent  witnesses  in 
the  courts  of  the  United  States  by  statute,  and  may  now  be  examined  at  the 
instance  of  their  adversary.  And,  as  a  witness,  a  party  can  be  compelled 
by  a  subpoena  duces  tecum  to  produce  books,  documents,  and  papers  in  his 
possession  the  same  as  any  other  witness:  Bischoffsheim  v.  Brown,  24  Blatchf. 
173;  29  Fed.  Rep.  341;  United  Stales  v.  Babcock,  3  Dill.  566.  But  the  mere 
fact  that  statutes  have  conferred  upon  courts  of  law  the  power  to  compel 
parties  to  the  record  to  testify  as  witnesses  does  not  deprive  a  party  in  courts 
of  the  United  States  of  the  right  of  discovery  in  equity  when  seeking  equi- 
table relief.  Such  legal  remedy  is  not  as  effectual  as  the  equitable  remedy: 
Smythe  v.  Henry,  41  Fed.  Rep.  705,  715. 

When  the  Power  to  Compel  the  Production  of  Books,  etc.,  will  be  Exercised. — 
It  is  said  that,  unless  for  some  satisfactory  reason  to  be  made  apparent  to 
the  court,  each  party  ought  to  be  required,  when  it  is  desired,  to  disclose  to 
the  other  any  books,  papers,  and  documents  within  his  power  which  may 
contain  evidence  pertinent  to  the  issue  to  be  tried:  Powers  v.  Elmendorf,  4 
How.  Pr.  60.  And  the  discretion  vested  in  the  court  on  such  an  application 
should  be  liberally  exercised  to  enable  parties  to  properly  prepare  for  trial: 
Hart  v.  Ogdensburg  etc.  R.  R.  Co.,  69  Hun,  497;  compare  Richmond's  Appeal, 
59Conn.  226;  21  Am.  St.  Rep.  85.  But  the  enactments  upon  the  subject  gen- 
erally make  it  a  condition  that  the  books,  etc.,  required  shall  contain  evidence 
relating  to  the  merits  of  the  case:  Keeler  v.  Dusenbury,  1  Duer,  660.  And 
it  is  held  that  the  party  desirous  of  a  discovery  must  show,  to  the  satis- 
faction of  the  court  or  officer,  that  the  books  or  papers  which  he  seeks  to 
have  produced  contain  evidence  relating  to  the  merits  of  the  action.  He 
must  state  the  facts  and  circumstances  upon  which  the  discovery  is  claimed, 
and  the  statement  of  the  facts  must  be  sufficient  to  satisfy  the  court  or  offi- 
cer that  there  is  reason  to  believe  that  the  books  or  papers  which  the  party 
seeks  to  obtain  do  in  fact  contain  material  evidence:  Davis  v.  Dunham,  13 
How.  Pr.  425;  New  England  Iron  Co.  v.  New  York  etc  Imp.  Co.,  55  How.  Pr. 
351;  T/iompsonv.ErieRy.  Co.,  10  Abb.  Pr.,  N.  S.,  212,  225.  Enough  must  ba 
stated  to  justify  a  presumption  that  the  documents  relating  to  a  specified 
subject  matter  exist,  are  in  possession  or  control  of  the  other  party,  and 
that  they  will  tend  to  establish  some  claim  or  defense  of  the  party  seeking 
for  the  discovery:  Hoyt  v.  American  Exchange  Bank,  1  Duer,  655;  Ahlymeyer 
r.  Healy,  12  N.  Y.  St.  Rep.  677.  Some  necessity  for  inspection  must  exist 
before  it  can  be  directed,   and  curiosity  alone  will  not  suffice:    Holtz  v. 
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Schmidt,  2  Jones  4  S.  28;  Bien  v.  Hellman,  2  Misc.  N.  Y.  168;  18  N.  Y. 
Supp.  860.  An  order  should  not  be  made  to  produce  documents  which 
may  be  of  no  use  when  produced:  Whitman  v.  Weller,  39  Ind.  515.  The 
books  or  papers  called  for  should  be  designated  with  a  reasonable  degree 
of  certainty,  and  the  facts  expected  to  be  proved  by  them  should  be  stated, 
so  that  they  may  appear  to  be  pertinent  to  the  issue,  or  relative  to  the 
matters  in  dispute:  Eschbach  v.  Lightner,  31  Md.  528;  Cornish  v.  Wormser, 
53  Hun,  40;  Halstedv.  Halsted,  23 N.  Y.  Supp.  191;  Dickie  v.  Amtin,  65  How. 
Pr.  420.  Such  are  a  few  of  the  more  general  rules  applicable  where  the 
production  of  books  and  papers  is  desired  before  trial. 

But  ths  right  to  the  inspection  of  books  and  papers  with  a  view  to  tha 
discovery  of  evidence  is  not  to  be  confounded  with  the  production  of  them 
on  the  examination  of  a  party  as  a  witness  before  trial.  A  party  examined 
before  trial  may  be  required  by  subpoena  duces  tecum  to  produce  books  and 
papers,  but  they  will  be  used  upon  the  examination  in  the  same  way  only 
•s  if  produced  on  his  examination  as  a  witness  at  the  trial :  Smit/i  v. 
McDonald,  1  Abb.  N.  C.  350.  Such  productiou  does  not  entitle  the  adverse 
party  to  a  discovery  of  their  contents,  nor  to  an  inspection  or  examination 
of  them,  nor  to  a  conducting  of  the  examination  with  respect  to  them 
otherwise  thau  as  at  the  trial:  McGuffin  v.  Dinsmore,  4  Abb.  N.  C.  241; 
De  Barry  v.  Stanley,  5  Daly,  412.  And  see  Keenan  v.  O'Brien,  4  N.  Y.  Supp. 
66;  Bloom  v.  Pond's  Extract  Co.,  27  Abb.  N.  C.  366;  Leferts  v.  Brampton, 
24  How.  Pr.  257. 

To  justify  an  order  for  the  production  of  a  book  or  paper  it  should  be 
shown  to  be  in  the  hands  of  the  party  against  whom  such  order  is  asked: 
Whitman  v.  Weller,  39  Iud.  515;  Woods  v.  De  Figaniere,  25  How.  Pr.  522; 
McCall  v.  Moschcowitz,  10  Civ.  Proc.  107,  129;  though,  if  shown  to  be  in 
the  possession  of  the  servant  or  agent  of  such  party,  it  is  sufficient:  Far' 
quharson  v.  Balfour,  1  Turn.  &  R.  190;  Eager  v.  Wiswall,  2  Paige,  369;  Reid 
v.  Langlois,  1  Macn.  &  G.  627,  636.  In  an  action  of  trespass  to  land  against 
the  committee  of  a  lunatio  whose  title  deeds  were  in  the  custody  of  the 
court,  having  jurisdiction  in  lunacy,  it  was  held  that  an  order  on  the 
defendant  for  inspection  of  the  documents  ought  not  to  be  made,  as  they 
were  not  in  his  possession  or  control:  Virian  v.  Little,  11  Q.  B.  Div.  370. 
And  a  person  not  a  party  litigant  cannot  be  ordered  to  produce  a  document 
belonging  to  him,  unless  the  parties  to  the  proceedings  are  entitled  to  its 
production  for  the  purpose  of  justice  at  the  moment  the  order  is  made,  as 
for  the  purpose  of  a  pending  trial,  hearing,  or  application,  or  in  order  to 
carry  out  or  complete  an  order  which  has  already  been  obtained:  Elder  v. 
Carter,  25  Q.  B.  Div.  194.  Compare  Davenbagh  v.  McKinnir,  5  low.  27. 
And  an  infant  party  to  an  action  cannot  be  compelled  to  make  a  discovery 
©f  documents:  Curtis  r.  Mundy  (1892),  2  Q.  B.  178;  Mayor  v.  Collins,  24 
Q.  B.  Div.  361.  But  officers  of  a  corporation  may,  in  proper  cases,  be 
required  to  produce  books  and  papers  of  the  corporation  for  inspection:  La 
Fnr.r  v.  La  Farge  Fire  Ins.  Co.,  14  How.  Pr.  26;  Post  v.  Toledo  etr.  R.  R.  Co., 
144  Mass.  341;  59  Am.  Rep.  86.  And  it  was  held  that  a  corporation  not  a 
party  to  the  suit  might  be  compelled  to  produce  its  books  and  papers  in 
evidence,  which  might  be  necessary  and  vital  to  the  rights  of  litigants,  and 
that  considerations  of  inconvenience  must  give  way  to  the  paramount  rights 
of  parties  to  the  litigation:  Wer'.heim  v.  Continental  Ru.  tmd  Trust  Co.,  15 
Fed.  Rep.  716.     But  see  Morgan  v.   Morgan,  16  Abb.  Pr..  N.  S..  29L 

It  is  not  necessary,  in  order  to  warrant  the  court  to  order  the  production 
of  a  document,  that  the  applicant  should  show  a  property  interest  or  title 
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therein,  but  it  is  sufficient  for  him  to  show  that  he  is  justly  entitled  thereto 
by  way  of  evidence  in  the  preparation  and  trial  of  his  case,  and  that  such 
evidence  is  necessary  to  enable  him  fully  to  prosecute  or  defend:  Arnold  v. 
Pawtuxet  etc  Water  Co.,  18  R.  I.  He  should,  however,  set  forth  par- 

ticularly the  reasons  which  render  it  essential  to  the  preparation  of  his  case 
that  the  order  asked  for  should  be  made,  so  that  the  court  may  determine 
whether  or  not  the  necessity  exists:  Ely  v.  Horary,  12  R.  I.  570.  And  if 
the  application  shows  that  it  is  merely  an  attempt  to  "fish  for  evidence,'' 
or  to  "draw  the  fire"  of  the  opposite  party,  for  the  purpose  of  either  mak- 
ing a  case  or  of  "cooking  up"  a  defense,  or  stated  negatively,  if  it  does  not 
■how  that  the  applicant  is  fairly  entitled  to  the  evidence  sought,  in  order 
to  enable  him  to  properly  prepare  and  try  his  case,  it  should  be  denied: 
Arnold  r.  Pawtuxet  etc  Water  Co.,  18  R.  I.  And  the  application  will 

be  denied  where  it  appears  that  the  applicant  might  have  access  to  the 
books  or  papers  without  an  order:  McAllister  v.  Pond,  15  How.  Pr.  299; 
6  Duer,  702.  Under  a  general  power  of  the  court  to  allow  the  inspection  of 
papers,  such  power  may  be  exercised  even  in  cases  of  libel  when  the  plead- 
ings refer  to  any  document:  Kraus  v.  Sentinel  Co  ,  62  Wis.  660;  Davey  v. 
Pemberton,  11  Com.  B.,  N.  S.,  628. 

In  an  action  to  recover  penalties  under  a  statute  the  defendant  can 
neither  be  compelled  to  testify  against  himself,  nor  to  produce  his  books 
and  papers  to  be  used  as  evidence  against  him.  The  court  is  bound  to 
protect  him  in  the  enjoyment  of  his  privilege  in  this  respect,  and  his  refusal 
to  produce  his  books,  etc.,  cannot  be  commented  on  or  used  as  affording 
any  presumption  against  him:  Logan  v.  Pennsylvania  R.  R.  Co.,  132  Pa.  St. 
403;  Boyle  v.  Smithman,  146  Pa.  St.  255,  274.  The  seizure  or  compulsory 
production  of  one's  private  papers  to  be  used  in  evidence  against  him  is 
equivalent  to  compelling  him  to  be  a  witness  against  himself,  and,  in  a  pros- 
ecution for  a  crime,  penalty  or  forfeiture  is  held  to  be  equally  within  the 
prohibition  of  the  fifth  amendment  to  the  federal  constitution,  which  declares 
that  no  person  "shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself."  Inspection  may  be  had,  not  only  as  between  plaintiffs  and 
defendants,  but  as  between  two  defendants,  if  there  are  rights  which  have 
to  be  adjusted  between  them  in  the  action,  and  to  which  such  inspection  is 
material.  But  inspection  to  one  defendant  of  property  belonging  to  another 
defendant  was  denied,  there  being  no  right  in  question  as  between  them  in 
the  action:  Shaw  v.  Smith,  18  Q.  B.  Div.  193. 

Discovery  and  inspection  of  accounts  may  be  had  not  only  in  a  suit 
between  partners  for  an  accounting,  but  also  where  the  relation  between 
the  parties  has  been  that  of  employee  and  employer,  or  of  co-workers,  as 
where  the  plaintiff  had  been  employed  for  a  share  of  profits  in  lieu  of  salary: 
Vieller  v.  Oppenlieim,  31  Abb.  N.  C.  181;  Boyd  v.  United  States,  116  U.  S. 
616.  The  objection  that  the  production  of  documents  will  tend  to  criminate 
the  party  in  whose  possession  they  are  must  be  taken  by  the  party  himself 
on  oath:  Kraus  v.  Sentinel  Co.,  62  Wis.  660. 

What  Books,  Papers,  or  Documents  are  Subject  to  Discovery  and  Inspection. — 
Documentary  evidence  is  held  to  include  books,  papers,  accounts,  and  the 
like:  In  re  Shepliard,  3  Fed.  Rep.  12;  Ansenv.  Tuska,  19  Abb.  Pr.  391.  A 
book  kept  by  the  plaintiff  as  a  medical  officer,  and  containing  entries  of 
professional  visits,  was  referred  to  as  a  "  document ":  Merrick  v.  Wakley,  8 
Ad.  &  E.  170,  172.  The  book  containing  a  record  of  the  transactions  and 
proceedings  of  an  association,  prior  to  and  after  its  incorporation,  is  held  to 
be  a  document  within  the  meaning  of  a  statute  providing  for  the  production; 
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in  court,  or  for  the  inspection  of  one  of  the  parties,  of  any  document  in  the 
possession  or  control  of  the  opposite  party:  Arnold  v.  Pawtuxel  etc.  Water 
Co.,  18  R  I.  Telegraphic  messages  in  the  hands  of  the  officers  of  the 

telegraph  company  must  be  produced  when  ordered  by  a  subpoena  duces  tecum: 
Ex  parte  Brown,  72  Mo.  83;  37  Am.  St.  Rep.  42G;  United  States  v.  Hunter,  15 
Fed.  Rep.  712;  United  States  v.  Babcock,  3  Dill.  566;  Hensler  v.  Freedman,  2 
Pars.  Sel.  Cas.  274.  And  it  was  held  that  a  sul/jxena  duces  tecum,  requiring  a 
witness  not  a  party  to  the  suit  to  produce  certain  drawings,  must  be  obeyed, 
although  the  papers  related  to  a  valuable  secret  method  of  producing  a 
manufactured  article:  Johnson  Steel  Street  Hail  Co.  v.  North  Branch  Steel 
Co.,  48  Fed.  Rep.  191.  But  such  a  writ  can  ouly  be  used  to  require  the 
production  of  documents,  aud  a  piece  of  metal  in  the  nature  of  a  form  or 
model  is  not  the  subject  thereof:  Johnson  Steel  Street  Rail  Co.  v.  North 
Branch  Steel  Co.,  48  Fed.  Rep.  191;  and  so  of  patterns  for  stove  castings: 
In  re  Sltephard,  3  Fed.  Rep.  12. 

A  person  is  not  exempted  from  producing  books  or  papers  material  to  an 
inquiry  in  the  courts  of  justice  merely  because  they  are  private:  Burnliam 
v.  Morrissey,  14  Gray,  226;  74  Am.  Dec.  676;  In  re  Dunn,  9  Mo.  App.  255. 
But  when  the  book  contains  other  entries  of  a  private  nature  inspection  will  be 
ordered  of  only  so  much  as  relates  to  the  matter  in  suit:  Elder  v.  Bogardus, 
Ed  in.  Sel.  Cas.  110.  Letters  between  a  party  and  his  friends  or  agents  are  not 
privileged  from  discovery:  Taylor  v.  Milner,  HVes.  41;  Greenlaw  v.  King,  1 
Beav.  137;  Whitbread  v.  Ourney,  1  Younge,  541;  Hopkinwn  v.  Lord  Burgh- 
ley,  L.  R  2  Ch.  447.  And  a  discovery  was  ordered  where  the  plaintiff  had 
in  his  possession  a  letter  written  to  hiin  by  the  defendant,  and  the  answer 
thereto,  written  upon  the  same  paper,  and  containing  evidence  material  to 
the  defense:  Livermore  v.  St.  John,  4  Robt.  12.  But  an  attorney  cannot  be 
compelled  to  produce  papers  of  his  client's  in  his  possession:  Durkee  v.  Le- 
land,  4  Vt  612;  Crosby  v.  Berger,  11  Paige,  377;  42  Am.  Dec.  117;  Mitchell's 
case,  12  Abb.  Pr.  264;  State  v.  Douglass,  20  W.  Va.  770;  Commonwealth  t. 
Moyer,  15  Pijila.  397.  And  it  was  held  that  where  the  party  against  whom  a 
discovery  is  sought  is  a  physician  aud  surgeon,  and  resists  an  inspection  of 
his  books  upon  the  ground  that  they  contain,  as  part  of  his  records,  infor- 
mation derived  from  bis  patients,  which  is  of  a  privileged  character,  the 
application  will  be  denied:  Mott  v.  Consumers'  Ice  Co.,  52  How.  Pr.  148,  244. 
And  where  papers  called  for  cannot  be  exhibited  without  injury  to  the  public 
their  production  will  be  denied:  Reginav.  Russell,  7  Dowl.  Pr.  693.  And  see 
Corltett  v.  Gibson,  16  Blatchf.  334.  But  a  transcript  of  shorthand  notes  of 
proceedings  in  open  court  is  not  privileged:  In  re  Worswick,  38  Ch.  Div. 
370.  A  party  to  a  suit  cannot  be  required  to  produce  documents  relating 
to  the  compromise  of  a  dispute  between  himself  and  a  person  not  a  party  to 
the  suit:    Warrick  v.  Queen's  College,  L.  R  4  Eq.  254. 

Where,  under  an  order  for  discovery,  a  book  is  produced  containing  also 
matter  which  is  not  proper  evidence  in  the  cause,  the  party  producing  the 
book  is  at  liberty  to  seal  up  such  portion:  Titus  v.  Corlelyou,  1  Barb.  444; 
Carew  v.  While,  5  Beav.  172;  Hunt  v.  Hewitt,  7  Ex.  236.  A  statutory 
provision  for  the  inspection  of  books,  papers,  or  documents  in  the  hands  of 
the  adverse  party  has  no  application  to  copies  of  a  public  record  open  to 
the  inspection  of  l>oth  parties,  and  a  copy  of  which  may  be  obtained  by 
either  or  both  parties  upon  payment  of  the  required  fees:  Spielman  v. 
Flynn,  19  Neb.  342. 

The  principle  upon  which  courts  of  equity  proceed  in  compelling  a  discov. 
•ry  of  books,  papers,  and  documents  has  been  held  to  cover  and  authorize 
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the  compulsory  discovery,  in  a  proper  case,  of  things  or  substances  other 
than  books,  papers,  etc.:  See  Lumb  v.  Beaumont,  27  Ch.  Div.  356;  Morris  t. 
Howell,  L.  R.  22  Ir.  77.  And  the  doctrine  that  the  court  has  inherent 
power  to  compel  a  party  to  submit  to  an  examination  of  his  person,  in  a 
proper  case,  has  been  maintained,  and  an  order  for  the  inspection  of  the  body 
of  the  plaintiff  in  an  action  for  a  personal  injury  in  advance  of  the  trial  has 
been  sustained  in  numerous  instances:  See  Schroederv.  Chicago  etc.  R.  R.  Co., 
47  Iowa,  375;  Atchison  etc  R.  R.  Co.  v.  Thul,  29  Kan.  466;  44  Am.  Rep.  659; 
W hite  v.  Milwaukee  Ry.  Co.,  61  Wis.  536;  50  Am.  Rep.  154;  Alabama  etc.  R.  R 
Co.  v.  Hill,  90  Ala.  71;  24  Am.  St.  Rep.  764,  and  note;  Sidekumv.  Wabash  etc 
R  R.  Co.,  93  Mo.  400;  3  Am.  St.  Rep.  549,  and  extended  note  on  the  sub- 
ject; Richmond  etc.  R.  R.  Co.  v.  Childress,  62  Ga.  719;  14  Am.  St. 
Rep.  189;  Hatfield  v.  St.  Paul  etc.  R.  R.  Co.,  33  Minn.  130;  53  Am. 
Rep.  14.  On  the  other  hand,  the  power  of  the  court  to  make  such 
order  is  peremptorily  denied  in  the  absence  of  a  statute  conferring  the 
right:  McQuigan  v.  Delaware  etc.  R.  R.  Co.,  129  N.  Y.  50;  26  Am.  St. 
Rep.  507;  Roberts  v.  Ogdensburgh  etc  R.  R.  Co.,  29  Hun,  154;  Parker  v. 
Enslow,  102  111.  272;  Pennsylvania  Co.  v.  Newmeyer,  129  Ind.  401.  And  it 
is  held  by  the  supreme  court  of  the  United  States  that  an  order  in  an  ac- 
tion for  a  personal  injury,  subjecting  the  plaintiff's  person  to  examination 
by  a  surgeon,  without  the  plaintiff's  consent  and  in  advance  of  the  trial,  is 
not  according  to  the  common  law,  to  common  usage,  or  to  the  statutes  of  the 
United  States,  and  a  federal  court  has  no  power  to  subject  a  party  to  such 
an  examination:  Union  Pac.  Ry.  Co.  v.  Botsford,  141  U.  S.  250,  257. 

The  rule  is  changed  in-  New  York  by  statute  (Laws  of  1893,  c.  721), 
amending  section  873  of  the  Code  of  Civil  Procedure,  providing  that,  in  ac- 
tions for  personal  injuries,  the  court  or  judge,  in  granting  an  order  for  the 
examination  of  the  plaintiff  before  trial,  may,  if  the  defendant  applies 
therefor,  direct  that  the  plaintiff  submit  to  a  physical  examination.  But 
such  amendment  does  not  authorize  an  order  directing  a  physical  examina- 
tion apart  from  or  independent  of  an  examination  of  the  plaintiff  as  a  wit- 
ness before  trial.  And  the  power  conferred  by  the  amendment  should  never 
be  used  in  such  a  way  as  to  leave  any  doubt  as  to  the  fairness  and  good  faith 
of  the  proceeding:  Lyon  v.  ManJiattan  Ry.  Co.,  27  N.  Y.  Supp.  966;  7  Misc. 
401;  affirmed  142  N.  Y.  298. 

In  England  the  court  of  common  bench  refused  an  order  for  the  inspection 
of  a  building,  on  the  application  of  the  plaintiff  in  an  action  for  work  and 
labor  performed  by  him  thereon,  on  the  ground  of  want  of  power:  Newham 
v.  Tate,  1  Arnold,  244;  6  Scott,  574;  Turquand  v.  Strand  Union,  8  Dowl.  Pr. 
201.  And  see  Downey  v.  MacAleenan,  16  N.  Y.  Supp.  916;  Ansen  v.  Tuska, 
19  Abb.  Pr.  391;  Cooke  v.  Lalance  etc  Mfg.  Co.,  29  Hun,  641.  But  it  is 
held  to  be  within  the  power  of  the  court  to  allow  a  party  to  an  action  to 
take  photographs  of  documents  in  the  possession  of  the  other  party:  Krookt 
▼.  L.  <fe  C.  Wire  Co.  (1893),  2  Q.  B.  191.  And  see  Monroe's  Estate,  23  Abb. 
N.  C.  83. 

Decisions  Relating  to  Procedure,  etc.,  on  Application  for  Order  to  Pro~ 
duce  Books  or  Papers.—  Under  the  federal  statute  (U.  S.  Rev.  Stats.,  sec 
724),  the  applicant  should  move  for  a  rule  requiring  the  production  of  the 
books  or  papers  desired,  describing  them  with  sufficient  certainty,  and  stat- 
ing, to  the  best  of  his  knowledge,  information,  and  belief,  that  they  will  tend 
to  prove  the  issue  in  his  favor.  The  motion  should  further  state  the  facta 
which  the  books  or  papers  will  tend  to  prove  pertinent  to  the  issue. 
And  the  truth   of   the  allegations  stated  in   the  motion  should  be  reri- 
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fied  by  the  affidavit  of  the  mover  or  his  agent,  and  the  materiality  of 
the  testimony  onght  to  be  certified  to  by  counsel  of  the  mover.  Notice 
must  be  given  the  party  required  to  produce  the  books  or  papers,  or  his  at- 
torney, in  sufficient  time  for  the  party  to  appear  and  show  cause  why  the 
rule  should  not  be  made,  and,  if  issue  is  made  on  the  motion,  the  court  may 
grant  or  refuse  the  rule  according  to  the  proof:  Lowenstein  v.  Carey,  12  Fed. 
Rep.  812;  Jacques  v.  Collins,  2  Blatchf.  23;  Bos  v.  Steele,  3  Wash.  C.  C.  381; 
Thompson  v.  Selden,  20  How.  U.  S.  194. 

The  proceeding  to  compel  the  production  of  books  or  papers  under  the 
New  York  Code  of  Civil  Procedure  must  be  by  a  verified  petition  praying  for 
the  discovery  or  inspection  sought,  and  the  only  order  that  can  be  made  in 
the  first  instance  is  one  directing  the  party  against  whom  the  discovery  or 
inspection  is  asked  to  allow  it,  or,  in  default  thereof,  to  show  cause  why  it 
should  not  be  done.  In  other  words,  a  peremptory  order  compelling  the 
production  of  books  or  papers  for  examination  and  inspection  cannot  be 
granted  ex  parte:  Dick  v.  Phillips,  41  Hun,  603.  Compare  Cutter  v.  Pool,  54 
How.  Pr.  311;  3  Abb.  N.  C.  130.  The  petition  must  state  positively  what 
information  is  wanted,  and  that  the  books  or  papers  referred  to  contain  such 
entries.  It  is  not  enough  to  show  that  they  probably  will  furnish  the  de- 
aired  information,  but  the  petition  should  point  to  the  places  where  the  in- 
formation sought  for  exists,  and  describe  the  entries:  Dickie  v.  Austin,  65 
How.  Pr.  420;  Jackling  v.  Edmonds,  3RD.  Smith,  539;  Hunt  v.  Hewitt,  7 
Ex.  236;  Walker  v.  Granite  Bank,  44  Barb.  39.  But  it  is  held  that  abso- 
lute proof  that  the  documentary  evidence  exists  is  not  required:  Ahlymeyer 
v.  Healy,  12  N.  Y.  St.  Rep.  677. 

The  court  has  power,  in  a  proper  case,  to  order  a  discovery  or  inspection 
of  books  and  papers  to  enable  a  party  to  frame  a  bid  of  particulars:  Prince 
r.  Currie,  2;How.  Pr.  119;  Ball  v.  Evening  Post  Pub.  Co.,  48  Hun,  149.  But 
the  affidavit  and  order  in  such  a  proceeding  should  definitely  describe  the 
books  and  papers  to  be  produced,  so  that  the  party  proceeded  against  may 
know  what  to  admit  or  deny,  and  that  the  court  may  know,  when  books 
and  papers  produced,  whether  or  not  they  are  such  as  the  order  calls  for. 
The  general  rule  applies  that  an  order  for  discovery  must  be  reasonably 
definite  and  explicit,  and  cannot  be  so  vague  that  what  books  and  papers 
are  desired  cannot  be  determined  by  the  court  upon  a  reading  thereof: 
Cornish  v.  Wormser,  53  Hun,  40.  The  moving  party  should  show,  at  least 
prima  facie,  such  fact  or  facts  as  would  enable  the  court  to  exercise  its  dis- 
cretion as  to  whether  the  order  should  be  granted.  The  bold  statement 
that  the  papers  desired  to  be  inspected  "  contain  evidence  relating  to  the 
merits  of  the  action"  is  held  to  be  nothing  more  than  an  expression  of  the 
plaintiffs  opinion,  and  cannot  be  regarded  as  a  statement  of  any  fact: 
Jenkins  v.  Bennett,  40  S.  C.  393.  If  the  discovery  is  plainly  attainable 
by  competent  and  available  testimony  a  production  of  books  should  not 
be  allowed  without  special  circumstances:  Dickie  v.  Austin,  65  How.  Pr. 
420.  And  the  applicant  must  have  demanded  and  been  refused  the  privi- 
lege of  inspection  before  an  order  for  production  and  inspection  will  be 
made:  Cross  v.  Bock,  15  N.  Y.  St  Rep.  965;  14  Civ.  Proc.  314;  Walmsley  v. 
Nelson,  3  Abb.  N.  C.  127.  And  the  right  to  an  order  for  production  may 
be  lost  by  laches:  Hooker  v.  Matthews,  3  How.  Pr.  329.  And  the  fact  that 
the  documents  can  be  procured  by  a  subpana  duces  tecum  is,  in  general, 
ground  for  a  denial  of  the  application:  Low  v.  Qraydon,  14  Abb.  Pr.  443; 
McKfon  v.  Lane,  2  Hall,  520;  Stacker  v.  Gaunt,  12  N.  Y.  Leg.  Obs.  132. 
And  it  is  well  settled  that  a  mere  fishing  examination  will  not  be  allowed: 
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Brownell  v.  Bank  of  Qloversville,  20  Hun,  617.  So,  if  a  defendant  in  positive 
terms  denies  that  he  has  possession  of  the  books  or  papers  called  for,  an 
order  for  their  production  will  be  denied:  Mcllhanney  v.  Magie,  13  Civ. 
Proc.  R.  16.  But  the  mere  fact  that  the  plaintiff  has  had,  from  time  to 
time,  opportunity  to  examine  the  books  or  papers,  is  not  alone  sufficient 
ground  for  refusing  an  application  for  discovery  and  inspection  in  which  he 
may  have  the  aid  of  an  expert:   Vieller  v.  Oppenheim,  31  Abb.  N.  C.  181. 

Custody  of  the  Documents  to  be  Inspected. — When  a  document  is  produced 
for  inspection,  under  an  order  of  the  court,  the  court  will  not  compel  the 
impounding  of  it,  or  the  depositing  of  it  with  an  officer  of  the  court  or  a 
third  person.  But  the  owner  is  allowed  to  retain  the  possession  of  it,  the 
order  merely  permitting  its  inspection  in  his  hands,  or  in  the  hands  of  his 
attorney,  by  the  opposite  party  or  by  witnesses:  Ely  v.  Mowry,  12  R.  I. 
670,  572;  Hilyard  v.  Toumship  of  Harrison,  37  N.  J.  L.  170,  174.  The 
court  will  not  go  beyond  an  order  for  inspection,  by  an  order  to  deposit  for 
safe  custody,  unless  in  a  special  case  establishing  danger  that  the  docu- 
ments may  not  be  produced:  Beckford  v.  Wildman,  16  Ves.  438.  And  if  a 
party  has  deposited  his  books  in  the  clerk's  office,  under  an  order  to  pro- 
duce, he  is  entitled  to  withdraw  them  after  a  reasonable  time  allowed  for 
inspection  and  making  extracts:  Stow  v.  Belts,  7  Wend.  536. 

Although  a  defendant  cannot  refuse  to  produce  private  and  confidential 
letters  from  a  stranger,  on  the  ground  that  the  writer  forbids  their  produc- 
tion, yet  the  plaintiff  will  be  put  under  an  undertaking  not  to  use  them  for 
any  collateral  object:  Hopkinson  v.  Lord  Burghley,  L.  R.  2  Ch.  App.  447. 
And  if,  under  an  order  of  court,  books  are  deposited  in  the  master's  office, 
with  the  parts  not  relating  to  the  controversy  sealed  up,  and  the  adverse 
party  surreptitiously  breaks  open  the  parts  so  sealed  up,  such  act  is  a  con- 
tempt of  court,  and  is  punishable  as  a  contempt:  Burrow's  case,  8  Ves.  535; 
Bateman  v.  Conway,  5  Brown  Pari.  C.  84;  Dias  v.  Merle,  2  Paige,  494.  It  is 
not  to  be  assumed  in  advance,  however,  that  an  abuse  of  the  privilege  of 
inspecting  books  or  papers  is  intended,  so  as  to  warrant  a  modification  of 
the  order  granting  such  inspection,  before  facts  arise  which  show  an  attempt 
to  abuse  the  privilege,  or  to  make  use  of  it  for  a  purpose  other  than  that  for 
which  it  was  granted:   Veillerv.  Oppenheim,  75  Hun,  21. 

Enforcement  of  Order  for  Production. — An  order  for  the  production  of 
documents  is  enforced  by  attachment,  or  other  process  of  contempt,  in  the 
usual  manner:  2  Daniell's  Chancery  Pleading  and  Practice,  6th  Am.  ed., 
1841.  It  was  held  that  a  rule  to  show  cause  why  an  attachment  should  not 
issue  will  be  ordered  on  a  petition  for  the  production  of  papers  to  enable  a 
party  to  declare:  Birdsall  v.  Pixly,  3  Wend.  425. 

The  insertion  of  a  clause  in  an  order  for  production,  declaring  the  conse- 
quences of  an  omission  to  comply  therewith,  cannot  affect  the  validity  of 
the  order.  Such  clause  is  entirely  harmless:  Bice  v.  Ehele,  65  Barb.  185; 
55  N.  Y.  518. 

Appeal. — In  New  York  the  supreme  court,  at  general  term,  has  power 
to  review  the  exercise  by  the  special  term  of  its  discretionary  powers  on  an 
application  for  a  discovery  of  books  and  papers  under  the  provisions  of  the 
Code  of  Civil  Procedure:  Thompson  v.  Erie  By.  Co.,  9  Abb.  Pr.,  N.  S.,  212, 
230;  Hart  v.  Ogdensburgh,  etc.  B.  B.  Co.,  69  Hun,  497.  But  the  matter  is  one 
within  the  discretion  of  the  supreme  court,  and  its  decision  based  upon  the 
merits  of  the  application  is  not  reviewable  in  the  court  of  appeals:  Finlay 
t.  Chapman,  119  N.  Y.  404. 
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Do  web  in  Mines— Waste.—  One  occupying  land  as  dower  cannot  commit 
waste  on  such  land,  and  the  opening  of  coal  or  other  mines  thereon 
amounts  to  waste.  But  it  is  settled  in  Illinois  that,  where  mines  are 
already  opened  upon  land  assigned  as  dower,  the  widow  has  the  right  to 
operate  them  and  receive  the  proceeds  thereof. 

Widow  mat  bk  Emdowed  of  Mines  opened  by  the  heir  or  owner  of  the  fee 
after  her  dower  attaches  and  before  there  has  been  any  assignment,  and 
it  is  not  waste  for  her  to  work  mines  opened^  although  they  had  been 
abandoned  before  the  death  of  her  husband.  She  may  construct  new 
approaches  and  not  be  guilty  of  waste. 

Doweb  in  Leased  Lands— Rent  ob  Royalty  to  Widow.— Where  there 
is  a  valid  subsisting  lease,  executed  by  the  husband  in  his  lifetime, 
under  which  the  lessees  may,  at  any  time,  open  mines,  and  by  the  terms 
of  which  one  dollar  per  acre  rent  or  royalty  is  to  be  paid  annually  to 
the  lessor,  his  heirs,  or  other  legal  representatives  who,  at  the  time,  shall 
be  legally  entitled  to  the  life  estate  or  fee  simple  title  to  the  land,  until 
the  mines  are  opened,  and  certain  fixed  royalties  after  the  mines  are 
opened  and  worked,  the  widow  of  the  lessor  will  be  entitled  to  the  rent 
or  royalty  upon  lands  assigned  as  dower  after  the  assignment.  And 
should  the  lessees  open  mines  on  the  lands  assigned  as  dower,  without 
the  consent  of  the  widow,  she  would  be  entitled  to  the  royalty  named 
in  the  lease. 

Mining  Lands— Constbootion  of  Lease— Royalties. — A  lease  of  coal 
lands  conferring  mining  rights  and  fixing  the  royalty  to  be  paid  for 
coal  taken  out  also  provided  that,  until  the  mines  should  be  opened,  the 
lessee,  or  its  successor  or  assigns,  should  pay  on  the  first  day  of  January 
to  the  lessor,  or  those  succeeding  to  his  rights,  one  dollar  per  acre  of  the 
tract  leased.  It  was  held  that,  under  the  terms  of  this  lease,  the  one 
dollar  per  acre  should  be  treated  as  the  annual  rental  for  lands,  and 
not  mines,  and  that  the  widow  of  the  lessor  was  entitled  to  such  rental 
after  the  assignment  of  her  dower  and  until  the  opening  of  mines,  if 
any  were  opened  on  her  lands,  after  which  she  should  receive  the  royalty 
fixed  in  the  lease. 

Tinsley  Priddy,  and  his  wife,  Sarah  Priddy,  leased  coal 
lands  for  mining  purposes  to  certain  parties,  which  mining, 
rights,  by  assignment,  afterward  became  the  property  of  the 
Carhondale  Coal  and  Coke  Company.  The  assignee  and 
lessors  then  made  a  new  contract,  covering  the  same  lands, 
by  the  terms  of  which  the  lessee,  its  successor  or  assigns, 
should  pay  on  the  first  day  of  January  to  the  lessors,  their 
heirs,  or  other  legal  representatives  who,  at  the  time,  should 
be  legally  entitled  to  the  life  estate  or  the  fee  simple  owner- 
ship of  the  land,  the  sum  of  one  dollar  for  each  acre  of  the 
tract  out  of  which  no  coal  should  at  that  time  have  been 
mined  and  removed,  and  a  royalty  to  be  paid  after  the  open- 
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ing  and  working  of  the  mines  was  also  fixed.  Tinsley  Priddy 
died  in  1885  while  residing  on  this  land,  with  his  family,  as  a 
home.  In  1891  suit  was  brought,  seeking  the  assignment  of 
dower  and  homestead  to  the  widow,  Sarah  Priddy,  and  the 
partition  of  the  remainder  of  said  land  among  the  heirs, 
and  for  the  distribution  of  mining  royalty  accumulated,  and 
a  declaratien  of  the  rights  of  the  parties  as  to  the  future 
accumulations  of  royalty,  the  parties  to  the  suit  being  the 
widow,  Sarah  Priddy,  and  the  heirs  of  Tinsley  Priddy,  de- 
ceased. As  to  the  royalties  or  rents  for  the  years  subsequent 
to  1885,  it  was  decreed  that  the  widow  had  no  rights  therein, 
and  that  the  future  royalties  on  the  whole  lands,  including 
that  assigned  as  dower  and  homestead,  should  be  the  property 
of  the  heirs  or  other  assigns,  and  the  widow  was  entitled  to 
no  portion  of  such  royalty.  The  widow,  Sarah  Priddy,  and 
others,  brought  writ  of  error. 

Clemens  and  Warder,  for  the  plaintiffs  in  error. 

V.  A.  Schwartz,  for  the  defendants  in  error. 

565  Baker,  J.  There  is  no  objection  urged  against  the 
decree  assigning  dower  or  partition  of  the  land.  The  only 
question  presented  to  this  court  by  the  record  is,  Did  the  cir- 
cuit court  err  in  holding  56e  that  the  widow  was  not  entitled 
to  the  rents  or  royalties  due,  and  to  become  due,  by  the  terms 
of  the  foregoing  lease  from  the  coal  company? 

It  is  a  well-established  rule  of  law  that  a  person  occupying 
land  as  dower  cannot  commit  waste  upon  such  land,  and  that 
the  opening  of  coal  or  other  mines  thereon  amounts  to  waste- 
But  it  is  equally  well  settled  in  this  state  that,  where  mines 
are  already  opened  upon  land  assigned  as  dower,  the  widow 
has  the  right  to  operate  the  same  and  receive  the  proceeds 
thereof:  Lenfers  v.  Henke,  73  111.  405;  24  Am.  Rep.  263,  and 
cases  there  cited.  It  is  true,  in  this  case,  the  mines  have  not 
been  actually  opened  upon  the  lands  assigned  as  dower,  but 
there  being  a  valid  subsisting  contract,  executed  by  the  hus- 
band in  his  lifetime,  under  which  the  lessees  may,  at  any 
time,  open  the  mines,  and  by  the  terms  of  which  one  dollar 
per  acre  rent  or  royalty  is  to  be  paid  annually  to  the  lessor, 
his  heirs,  or  other  legal  representatives  who,  at  the  time,  shall 
be  legally  entitled  to  the  life  estate  in  or  fee-simple  title  to  the 
land,  until  the  mines  are  opened,  and  certain  fixed  royalties 
after  the  mines  are  opened  and  worked,  it  seems  clear  to  us, 
that  in  justice  the  widow  is  entitled  to  that  rent  or  royalty 


June,  1894.]  Pkiddy  v.  Griffith.  899» 

after  the  assignment  of  her  dower.  Should  the  lessees  open 
mines  on  the  lands  assigned  as  dower,  as,  by  the  terms  of  the 
lease,  they  may,  without  the  consent  of  the  widow,  she  cer- 
tainly would,  upon  the  principle* announced  in  the  above-cited 
case,  be  entitled  to  the  royalty  named  in  the  lease.  The  act 
of  opening  the  mine  would,  in  such  case,  be  practically  the 
act  of  the  husband,  viz.,  authorized  by  him.  Then,  in  con- 
templation of  law,  for  the  purposes  of  this  case,  the  mine  may 
be  treated  as  already  opened  when  the  widow's  right  of  dower 
attached. 

In  the  case  of  Lenfers  v.  Henke,  73  111.  405,  24  Am.  Rep.  263, 
the  question  was,  Had  the  widow  the  right  to  the  mineral  rents 
and  profits  of  mines  opened  by  the  owner  of  the  fee  after  the 
right  of  dower  had  attached?  This  court  said:  "On  princi- 
ple, why  may  she  not  be  endowed  of  mines  open  by  the  heir 
or  owner  86T  of  the  fee,  after  dower  attaches  and  before  there 
has  been  any  assignment?  By  all  the  decisions  it  is  not 
waste  for  her  to  work  mines  opened,  although  the  same  had 
been  abandoned  before  the  death  of  her  husband.  She  may 
construct  new  approaches  and  not  be  guilty  of  waste.  On  the 
same  principle,  if  the  cases  on  this  question  can  be  said  to 
rest  upon  any  principle,  she  could  work  mines  opened  by  the 
heir  without  being  guilty  of  waste,  ....  there  is  no  reason 
why  the  wife  may  not  be  entitled  to  be  endowed  of  mines 
opened  by  the  heir  or  owner  of  the  fee  after  the  right  of  dower 
attaches,  and  before  there  has  been  any  assignment,  as  well 
as  in  mines  opened  by  the  husband. 

We  think,  upon  the  reasoning  of  6aid  case,  appellant  is  en- 
titled to  the  one  dollar  per  acre  after  the  assignment  of  her 
dower  and  until  the  opening  of  mines,  if  any  are  opened,  on 
her  land,  after  which  she  should  receive  the  royalty  men- 
tioned in  the  lease.  It  is  also  clear  from  the  terms  of  the  lease- 
under  which  the  fund  in  question  accrued,  that  the  one  dollar 
per  acre  rent,  to  be  paid  until  the  mines  should  be  opened,  is 
to  be  treated  as  the  annual  rental  for  lands,  and  not  mines, 
and,  if  so  treated,  appellant  is  clearly  entitled  to.  the  rent  aris- 
ing from  the  land  set  off  to  her  by  the  assignment  of  her 
dower. 

The  bill  in  this  case  seeks  the  distribution  of  funds  accru- 
ing before  and  after  the  assignment  of  dower.  As  to  that 
part  accruing  before  the  assignment,  no  right  exists  in  the 
widow,  but,  for  the  reasons  stated,  she  should  receive  all  that 
has  accrued  or  will  accrue,  during  the  continuance  of  her 
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life  estate,  from  the  lands  set  off  to  her  by  the  assignment  of 
her  dower  and  homestead. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  will  be  remanded  to  that  court,  with  directions  to  enter 
*  decree  in  conformity  with  the  views  here  expressed. 

Dower  in  Mining  Property. — A  widow  is  entitled  to  dower  in  mines 
opened  and  worked  at  the  time  of  her  husband's  death:  Hendrix  v.  McBtth, 
61  Ind.  473;  28  Am.  Rep.  680;  Len/ers  v.  Henke,  73  111.  405;  24  Am.  Rep. 
263.  A  widow  is  entitled  to  dower  in  the  whole  of  a  slate  quarry  of  which 
her  husband  died  seised,  which  lay  mostly  underground,  but  partly  above 
ground,  although  but  one  quarter  had  been  dug  over:  Billings  v.  Taylor,  10 
Pick  460;  20  Am.  Dec.  533. 

Dower  in  Rent. — A  widow  may  be  endowered  of  rent:  Chase's  case,  1 
Bland,  206;  17  Am.  Dec.  277.  See  the  extended  note  to  Sanders  r. 
McMillian,  39  Am.  St.  Rep.  38. 
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Public  Streets  —  To  What  Uses  mat  be  Appropriated  —  Railways 
Therein. — Having  the  free  and  exclusive  control  over  streets,  munici- 
pal authorities  may  appropriate  them  to  any  use  not  incompatible  with 
the  primary  object  for  which  they  were  established,  namely,  ordinary 
passage  and  travel.  In  the  application  of  this  rule  a  city  council  may 
lawfully  authorize  the  laying  of  railroad  tracks  upon,  and  water,  sewer, 
and  gas  pipes  under,  public  streets,  and  property  owners  can  neither 
enjoin  such  use,  nor  recover  damages  to  property  occasioned  thereby. 

Public  Streets  —  Obstructions  in  —  Stand-pipe. — Water  and  gas  pipes, 
with  hydrants,  lamp- posts  and  other  appliances,  are  necessary  for  the 
distribution  of  water  and  light  throughout  the  municipality,  and  the 
atreets  may  be  legitimately  used  for  that  purpose,  but  water  or  gas 
works  themselves  cannot  beglawfully  built  in  a  public  street,  as  not 
being  inconsistent  with  the  public  use.  And  placing  a  stand-pipe  in  a 
publio  street,  near  the  building  thereon,  is  an  unlawful  use  of  such  street, 
and  the  dimensions  of  the  structure,  and  the  manner  of  operating  it 
affect  only  the  question  of  damages. 

Public  Streets— Obstructions  in— Right  op  Action.  —No  action  will  lie 
for  an  obstruction  in  a  public  street  if  it  does  not  practically  affect  the 
use  or  enjoyment  of  neighboring  property,  and  thereby  impair  its  value. 
To  warrant  a  recovery  it  must  appear  that  there  has  been  some  direct 
physical  disturbance  of  a  right,  either  public  or  private,  which  the 
plaintiff  enjoys  in  connection  with  his  property,  and  which  gives  to  it 
an  additional  value,  and  that  by  reason  of  such  disturbance  he  has  sus- 
tained a  special  damage  with  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generally.  When  the  action  is  by  an  individual 
the  special  injury  is  the  gist  of  the  action,  and  unless  it  is  alleged  and 
proved  there  can  be  no  recovery. 
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Action  tor  Obstructing  Street— Pleading. — In  an  action  against  a  city 
for  an  injury  to  the  plaintiff's  property  caused  by  the  erection  of  a 
•tand-pipe  in  the  street,  certain  counts  of  the  declaration  alleging  that 
the  plaintiff's  property  had  been  depreciated  in  value  because  of  the  dan* 
ger  of  the  building  being  destroyed  or  damaged  by  the  stand-pipe  falling 
or  being  blown  npon  it,  or  by  bursting  and  flooding  it  with  water,  but 
alleging  no  fact  upon  which  the  apprehension  of  such  danger  could  be 
based,  fail  to  state  a  good  cause  of  action.  But  a  count  in  such  declaration 
averring  that  "said  stand-pipe  obstructs  the  light  to  said  plaintiffs 
hotel  building,  and  particularly  to  the  parlor  and  sitting-room  in  the 
southwest  corner,"  etc.,  is  a  sufficient  allegation  of  special  injury  to 
entitle  the  plaintiff  to  a  recovery. 

Street  Obstructions— Damnum  Absque  Injuria. — Certain  injuries  neces- 
sarily incident  to  the  ownership  of  property  in  towns  or  cities,  which 
directly  impair  the  value  of  private  property,  as,  for  instance,  the  build* 
ing  of  a  jail,  police  station,  or  the  like,  causing  a  direct  depreciation  in 
the  value  of  neighboring  property,  are  classed  among  cases  of  damnum 
absque  injuria,  for  which  the  law  affords  no  relief. 

The  Public  Alone  can  Complain  of  Obstructions  to  Streets  resulting 
in  no  special  injury  to  an  individual. 

Jones  and  Rogers,  for  the  appellant. 
Games  and  Dunton,  for  the  appellee. 

soo  Wilkin,  C.  J.  This  is  an  action  on  the  case,  by  appel- 
lant, against  appellee,  in  the  circuit  court  of  De  Kalb  county 
to  recover  damages  for  an  alleged  injury  to  real  property. 
The  circuit  court  sustained  a  demurrer  to  the  declaration,  and 
rendered  judgment  against  the  plaintiff  for  costs,  from  which 
she  appealed  to  the  appellate  court  for  the  second  district,  and 
from  a  judgment  of  affirmance  in  that  court  she  prosecutes 
this  appeal. 

The  cause  of  action  set  up  in  the  declaration  is,  that  plain- 
tiff is  the  owner  of  a  certain  lot  in  the  city  of  Sycamore,  with 
a  two-story  building  on  the  southwest  corner  thereof,  fronting 
south  and  west,  on  State  and  Main  streets,  which  she  used  and 
occupied  as  a  residence  and  hotel;  that  the  city  "  injuriously, 
unjustly,  and  wrongfully  constructed,  or  caused  to  be  con- 
structed and  erected,  at  or  near  the  center  of  the  intersection 
of  said  streets,  and  at  a  distance  of  about  fifty -six  and  one- 
half  feet  from  said  hotel  building,  a  stand-pipe  or  water-tower," 
fifteen  feet  in  diameter  and  about  one  hundred  and  thirty-five 
feet  high,  having  a  capacity  of  one  hundred  and  seventy-nine 
thousand  gallons,  made  of  steel  or  iron  plates  five  feet  wide, 
riveted  together,  the  lower  course  being  nine-sixteenths  of  an 
inch  thick,  and  those  above  diminishing  to  the  upper  course, 
which  was  three-sixteenths  of  an  inch.      This  structure  is 
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alleged  to  have  caused  an  injury  to  plaintiff's  building,  which 
is  set  forth  in  each  of  the  four  counts  of  the  declaration,  as 
follows: 

First  count:  "  Which  stand-pipe,  by  reason  of  the  fact  that 
there  is  a  constant  apprehension  that  it  may  fall  over  upon 
said  hotel  building,  and  by  its  great  weight  injure,  crush,  or 
591  destroy  the  same,  or  that  it  might  blow  over  upon  said 
property,  or  burst  and  flood  the  same,  greatly  depreciates  in 
value  the  premises  for  resident,  hotel,  and  business  purposes, 
and  especially  greatly  depreciates  in  price  the  market  value 
of  said  premises." 

Second  count:  "  Which  stand-pipe  is  liable  to  fall  or  blow 
over  upon  said  premises,  and  by  its  great  weight  injure,  crush, 
or  destroy  said  hotel  building,  and  is  liable  to  burst  and  flood 
said  premises,  and  thus  injure  the  same,  or  destroy  the  said 
hotel  building,  and  thereby  greatly  depreciates  in  value  said 
premises,"  etc. 

Third  count:  "  Which  stand-pipe  is  of  a  dangerous  charac- 
ter, and  is  liable  to  fall  or  blow  over  upon  said  hotel  building, 
and  by  its  great  weight  injure,  crush,  or  destroy  the  same,  and 
is  liable  to  burst  and  flood  said  premises,  and  thus  injure  the 
same,  or  destroy  the  said  hotel  building,  and  the  stand-pipe 
is  a  constant  menace  to  plaintiff's  property,  and  the  liability 
of  said  structure,  and  structures  of  like  character,  to  fall  or 
blow  over  or  burst,  has  thereby  greatly  depreciated  in  value 
said  premises  for  resident,  hotel,  or  other  business  purposes 
and  especially  greatly  depreciates  in  price  the  market  value 
of  said  premises." 

Fourth  count:  "And  by  reason  of  defendant  constructing, 
or  causing  to  be  constructed,  said  stand-pipe,  as  above  stated, 
in  the  public  streets  of  said  city,  and  so  near  to  plaintiffs 
hotel  building,  said  stand-pipe  obstructs  the  light  to  said 
plaintiff's  hotel  building,  and  particularly  to  the  parlor  and 
sitting-room  in  the  southwest  corner  of  said  hotel  building, 
and  obstructs  the  view  from  said  hotel  building;  and  said 
stand-pipe  being  of  so  great  height,  and  in  front  of  and  near 
said  plaintiff's  said  premises,  casts  a  shadow  upon  said  hotel 
building,  and  makes  the  appearance  of  said  premises  un- 
sightly, and  otherwise  injuriously  affects  said  premises,  and 
thus  plaintiff's  said  premises  are  less  convenient  and  com- 
fortable for  resident  and  hotel  purposes;  and,  by  reason  of  tho 
••*  wrongful  acts  and  doings  of  the  defendant,  as  aforesaid, 
and  the  injuries  done  to  plaintiff's  property,  as  aforesaid,  tho 


June,  1894.]     Barrows  v.  City  of  Sycamore.  403 

market  value  of  plaintiff's  said  premises  is  thereby  greatly 
decreased." 

Each  of  these  counts  concludes  with  the  averment,  "that  by 
means  of  the  premises  the  said  defendant  has  greatly  injured 
and  damaged  the  said  property  of  plaintiff,  within  the  mean- 
ing of  the  constitution  and  laws  of  the  state  of  Illinois,  yet 
the  said  defendant  has  never  paid,  nor  offered  to  pay,  to  the 
said  plaintiff  any  of  the  damage  so  injuriously  and  unjustly 
caused  to  the  plaintiff's  said  property,  nor  has  any  proceeding 
been  instituted  by  the  defendant  for  the  purpose  of  having 
just  compensation  therefor  ascertained;  and  the  plaintiff 
avers,  that  by  reason  of  the  premises  above  set  forth  tbe  plain- 
tiff's said  property  has  been  greatly  damaged  and  depreciated 
in  value,  to  the  damage  of  said  plaintiff  of  the  sum  of  three 
thousand  ($3,000),  and  therefore  she  brings  her  suit,"  etc. 

It  thus  appears  that  the  declaration  proceeds  both  upon 
the  ground  that  placing  the  stand-pipe  in  the  street  was 
wrongful,  and,  even  if  authorized  by  law,  plaintiff's  property 
could  not,  under  the  constitution,  be  damaged  thereby  with- 
out just  compensation,  which  had  not  been  ascertained. 
The  demurrer  was,  in  effect,  general  to  each  count,  viz:  it 
made  no  objection  to  the  declaration  on  account  of  duplicity, 
or  the  mere  form  of  pleading,  and  therefore  the  only  question 
presented  for  our  decision  is,  Does  either  of  the  counts  state, 
in  substance,  a  good  cause  of  action? 

It  is  insisted  on  behalf  of  the  city,  that  being  the  owner  of 
tbe  fee  in  the  streets,  and  having  the  absolute  control  over 
them,  it  had  a  right  to  build  the  stand-pipe  in  them,  and  that 
if  injury  resulted  thereby  to  plaintiff's  property.it  is  damnum 
absque  injuria.  The  soundness  of  this  position  depends  upon 
whether  the  placing  of  a  structure,  like  that  described  in  the 
declaration,  in  the  streets  of  a  city,  is  consistent  with  the 
objects  for  which  streets  are  established  and  held  by  municipal 
authorities  in  trust  for  the  public  use.  The  general  rule  long 
••*  recognized  by  this  court  is,  that  having  the  fee  and  exclu- 
sive control  over  streets,  municipal  authorities  may  appro- 
priate them  to  any  use  not  incompatible  with  the  object  for 
which  they  were  established:  City  of  Quincy  v.  Bull,  106  111. 
337,  and  cases  there  cited.  In  the  application  of  the  rule  it 
has  been  held  in  the  case  cited  and  others  that  a  city  coun- 
cil may  lawfully  authorize  the  laying  of  railroad  tracks  upon, 
and  water,  sewer,  and  gas  pipes  under,  public  streets,  and 
that  property  owners   could   neither  enjoin   such   use,  nor 
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recover  damages  tj  property  occasioned  thereby.  Laying 
pipes  under  the  streets  for  the  purpose  of  distributing  water 
and  gas  and  carrying  off  sewage  is  lawful,  both  because  it  is 
necessary  for  the  health,  comfort,  and  convenience  of  the 
inhabitants,  and  because  it  in  no  way  interferes  with,  and  is 
not  incompatible  with,  the  use  of  such  streets  for  public  travel. 
Railroad  tracks  may  be  lawfully  laid  in  streets  for  the  reason, 
as  stated  in  Moses  v.  Pittsburgh  etc.  R.  R.  Co.,  21  111.  522, 
cited  in  Quincy  v.  Bull,  106  111.  337:  "A  street  is  made  for  the 
passage  of  persons  and  property,  and  the  law  cannot  define 
what  exclusive  means  of  transportation  and  passage  shall  be 
used."  It  was,  however,  held  in  Stack  v.  East  St.  Louis,  85 
111.  377,  28  Am.  Rep.  619,  and  cases  cited  to  the  same  effect 
in  Legare  v.  City  of  Chicago,  139  111.  46,  32  Am.  St.  Rep.  179, 
that,  in  permitting  the  use  of  streets  for  other  purposes  than 
public  thoroughfares,  "the  city  has  no  right  to  so  obstruct 
them  as  to  deprive  the  public  and  adjacent  property  holders 
of  their  use  as  streets.  The  primary  object  is  for  ordinary 
passage  and  travel,  and  the  public  and  individuals  cannot  be 
rightfully  deprived  of  such  use." 

It  does  not  follow,  therefore,  that  because  railroad  tracks 
may  be  put  on  or  pipes  under  the  streets,  structures  like  the 
one  described  in  this  declaration  can  be  built  in  them.  Water 
and  gas  pipes,  with  hydrants,  lamp-posts,  and  other  appli- 
ances, are  necessary  for  the  distribution  of  water  and  light 
over  the  city,  and  the  streets  may  be  legitimately  used  for 
that  purpose;  but  it  would  scarcely  be  contended  that  the 
594  water  or  gas  works  themselves  could  be  lawfully  built  in  a 
public  street,  as  not  being  inconsistent  with  the  public  use. 
In  fact,  directly  the  contrary  was  held  in  City  of  Morrison  v. 
Hinkson,  87  111.  587,  29  Am.  Rep.  77,  as  to  water-works.  It 
was  there  said:  "But  it  is  not  conceded  that  the  erection  of 
a  water-tank  in  the  center  of  the  street,  occupying  one-half  of 
the  width  thereof,  and  the  erection  and  operating  of  a  steam- 
engine  in  connection  therewith,  even  for  the  purposes  of  sup- 
plying the  city  and  the  residents  thereof  with  water,  is  one  of 
the  uses  of  a  street,  as  such,  for  which  the  ground  may  be 
appropriately  used  under  a  dedication  thereof  as  a  street. 
The  owner  of  a  lot  adjoining  a  street  does  not  take  the  same 
subject  to  any  such  easement."  It  is  true,  it  was  stated  in 
that  case  that  the  proof  did  not  show  in  whom  the  fee  of  the 
street  was  vested;  but  if  the  same  could  not  be  said  here, 
there  being  no  allegation  in  the  declaration  as  to  that  fact, 
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still,  as  shown  by  Stack  v.  East  St.  Louis,  85  111.  377,  28  Am. 
Rep.  619,  and  cases  there  referred  to,  the  fact  that  the  title  is 
in  the  city  gives  it  no  right  to  pervert  its  use  as  a  street.  The 
fee-simple  title,  though  in  the  city,  is  held  in  trust  for  the 
public  use  as  a  street.  Nor  do  we  regard  the  fact  that  the 
tank  in  City  of  Morrison  v.  Hinkson,  87  111.  587,  29  Am.  Rep. 
77,  occupied  more  of  the  street,  and  was  filled  by  machinery 
immediately  attached,  also  in  the  street,  distinguishes  that 
case  in  principle  from  this.  A  stand-pipe  is  but  a  part  of 
the  machinery  and  appliances  with  which  water  is  forced  into 
the  pipes  throughout  the  city.  There  is  no  necessity  for 
placing  it  in  a  public  street,  and,  so  far  as  appears  in  this 
case,  neither  the  health,  comfort,  nor  convenience  of  the  pub- 
lic or  individual  citizens  is  promoted  by  so  doing.  Therefore, 
placing  it  there  was  an  unlawful  use  of  the  street,  and  the 
dimensions  of  the  structure,  and  the  manner  of  operating  it, 
in  the  decision  of  this  case,  affect  only  the  question  of  dam- 
ages to  be  hereafter  considered. 

Our  opinion  then  is,  that  the  allegations  of  the  declara- 
tion admitted  by  the  demurrer  show  that  the  city  wrongfully 
placed  595  the  structure  in  its  streets.  It  does  not,  however, 
follow  that  a  good  cause  of  action  in  the  plaintiff  is  shown 
by  her  declaration.  It  is  well  settled  that  for  obstructions 
to  streets,  resulting  in  no  special  injury  to  an  individual,  the 
public  alone  can  complain:  McDonald  v.  English,  85  111.  232; 
City  of  Morrison  v.  Hinkson,  87  111.  587;  29  Am.  Rep.  77. 
The  individual  right,  under  our  present  constitution,  is  thus 
stated  in  Rigney  v.  City  of  Chicago,  102  111.  80:  "  While  it  is 
clear  that  the  present  constitution  intended  to  afford  redress 
in  a  certain  class  of  cases  for  winch  there  was  no  remedy 
under  the  old  constitution,  yet  we  think  it  equally  clear  that 
it  was  not  intended  to  reach  every  possible  injury  that  might 
be  occasioned  by  a  public  improvement.  There  are  certain 
injuries  which  are  necessarily  incident  to  the  ownership  of 
property  in  towns  or  cities,  which  directly  impair  the  value  of 
private  property,  for  which  the  law  does  not,  and  never  has, 
afforded  any  relief.  For  instance,  the  building  of  a  jail, 
police  station,  or  the  like,  will  generally  cause  a  direct  depre- 
ciation in  the  value  of  neighboring  property,  yet  that  is  clearly 
a  case  of  damnum  absque  injuria.  So,  as  to  an  obstruction  in 
a  public  street,  if  it  does  not  practically  affect  the  use  or  en- 
joyment of  neighboring  property,  and  thereby  impair  its  value, 
no  action  will  lie.    In  all  cases,  to  warrant  a  recovery,  it  must 
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appear  there  has  been  some  direct  physical  disturbance  of  a 
right,  either  public  or  private,  which  the  plaintiff  enjoys  in 
connection  with  his  property,  and  which  gives  to  it  an  addi- 
tional value,  and  that  by  reason  of  such  disturbance  he  has 
sustained  a  special  damage  with  respect  to  his  property  in 
excess  of  that  sustained  by  the  public  generally.  In  the  ab- 
sence of  any  statutory  or  constitutional  provisions  on  the  sub- 
ject, the  common  law  afforded  redress  in  all  such  cases,  and 
we  have  no  doubt  it  was  the  intention  of  the  framers  of  the 
present  constitution  to  require  compensation  to  be  made  in 
all  cases  where,  but  for  some  legislative  enactment,  an  action 
would  lie  by  the  common  law.  When  the  action  is  by  an 
individual  the  special  injury  is  the  596  gist  of  the  action, 
and  unless  it  is  alleged  and  proved  there  can  be  no  recovery": 
McDonald  v.  English,  85  111.  232. 

Under  this  rule  it  is  too  clear  for  argument  that  neither  of 
the  first  three  counts  of  the  declaration  shows  a  right  of  action 
in  the  plaintiff.  The  special  injury  attempted  to  be  set  up  in 
each  of  these  counts  is,  that  her  property  has  been  depreciated 
in  value  because  of  the  danger  of  the  building  being  destroyed 
or  damaged  by  the  stand-pipe  falling  or  being  blown  upon  it, 
or  by  bursting  and  flooding  it  with  water,  but  not  a  single 
fact  is  alleged  upon  which  the  apprehension  of  such  danger 
can  be  based.  In  the  first  count  nothing  but  the  apprehension 
itself  is  alleged,  and  in  the  second  and  third  merely  that  it 
(the  stand-pipe)  is  liable  to  fall,  blow  over,  or  burst.  Why 
the  apprehension  exists,  or  why  it  is  liable  to  fall,  etc.,  is  left 
wholly  to  conjecture.  It  certainly  will  not  be  contended  that 
the  manner  in  which  it  is  constructed,  as  shown  by  the  decla- 
ration, necessarily  renders  it  dangerous.  No  one  will  deny 
that  such  a  structure  could  be  rendered  reasonably  secure  by 
proper  stays  and  braces,  though  it  might  not  be  so  without. 
True,  as  in  the  instances  referred  to  by  counsel  for  appellee, 
water-towers  and  stand-pipes  have  fallen  or  been  destroyed; 
but  the  same  is  true  of  buildings  of  every  kind — perhaps  of 
all  superstructures.  If  this  one  is  liable  to  fall,  blow  down,  or 
burst,  that  liability  must  arise  from  certain  facts,  and  those 
facts  must  be  pleaded.  Here  we  have  nothing  but  the  mere 
conclusion  of  the  pleader. 

The  fourth  count  avers  that  "  said  stand-pipe  obstructs  the 
light  to  said  plaintiff's  hotel  building,  and  particularly  to  the 
parlor  and  sitting-room  in  the  southwest  corner,"  etc.  We 
are  unable  to  see  why  this  is  not  a  sufficient  allegation  of 


June,  1894.]     Barrows  v.  City  of  Sycamorb.  407 

special  injury  to  plaintiff's  property  to  entitle  her  to  recover: 
Rigney  v.  City  of  Chicago,  102  111.  80.  The  extent  of  the  in- 
jury is  a  question  of  fact,  to  be  determined  upon  plea  and 
trial. 

We  think  the  circuit  court  erred  in  sustaining  the  demur- 
rer to  the  fourth  count. 

Judgment  reversed.  ___ 

Municipal  Corporations— Streets— License  to  Obstruct. — Municipal 
authorities  have  the  power  to  authorize  and  render  lawful  obstructions  and 
erections  in  the  streets  for  a  public  purpose,  which  would  otherwise  be 
deemed  nuisances,  on  the  ground  that  this  is  merely  putting  the  street  to  a 
new  and  improved  use  demanded  by  the  necessities  of  the  times  and  mod- 
ern conveniences  and  appliances:  Savage  v.  City  of  Salem,  23  Or.  381;  37 
Am.  St.  Rep.  688,  and  note,  with  the  cases  collected. 

Municipal  Corporations. — Right  to  Grant  Use  op  Streets  to  Rail- 
ways: See  White  r.  Northwestern  ete.  R.  R.  Co.,  113  N.  C.  610;  37  Am.  St. 
Rep.  639,  and  note;  Evans  v.  Chicago  etc.  Ry.  Co.,  86  Wis.  597;  39  Am.  St 
Rep.  908,  and  note;  Ligare  r.  Chicago,  139  III.  46;  32  Am.  St.  Rep.  179,  and 
note.  And  see  particularly  the  extended  note  to  Vanderlip  v.  Grand  Rapids, 
16  Am.  St.  Rep.  612. 

Real  Property — Damnum  Absque  Injuria.— There  are  many  cases  in 
which  the  lawful  use  of  one's  property  causes  injury  to  adjacent  property 
for  which  there  is  no  reined}7,  because  no  right  of  the  adjacent  owner  is  in- 
railed:  Booth  r.  Rome  etc  R.  R.  Co.,  140  N.  Y.  267;  37  Am.  St.  Rep.  652; 
Oregory  v.  Layton,  36  8.  0.  93;  31  Am.  St  Rep.  857,  and  note,  with  the 
eases  collected. 

Action  by  Private  Person  for  Obstruction  op  Highway:  See  the 
note  to  Jackson  r.  Kiel,  16  Am.  St.  Rep.  209. 
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Carr  v.  State. 

[185  Indiana,  1.] 
Criminal  Law— Evidence  of  Reputation  for  Peacb  and  Quiftudf. — 
Evidence  of  the  general  reputation  of  the  accused  for  peace  and  quietude 
ia  admissible  in  a  prosecution  for  murder,  though  committed  by  poison- 
ing. 

F.  T.  Hord,  L.  Perkins,  and  W.  H.  H.  Miller,  for  the  appel- 
lant. 

A.  0.  Smith,  attorney  general,  J.  W.  Holtzman,  and  J.  M. 
Leathers,  for  the  state. 

1  Hackney,  J.  In  the  court  below  the  appellant  was  tried, 
convicted,  and  sentenced  to  a  life  imprisonment  9  upon  an 
indictment  charging  her  with  the  crime  of  murder  in  the  first 
degree,  in  the  killing  of  her  child,  Conwell  Carr,  by  admin- 
istering to  him  a  deadly  poison.  In  the  course  of  the  trial, 
and  as  a  part  of  her  defense,  it  was  proposed  to  prove,  by  a 
competent  witness,  that  her  character  and  reputation  for  peace 
and  quietude  were  good.  Upon  the  objection  of  the  prose- 
cutor, the  evidence  was  excluded  by  the  court  upon  the  ex- 
pressed ground  that  such  trait  of  character  was  not  involved 
iu  the  offense  charged. 

The  questions  by  which  such  evidence  was  sought  were 
informal,  but,  as  the  objection  was  sustained  with  express 
reference  to  the  subject  matter,  and  as  objection  is  not  made 
here  as  to  the  form  of  such  questions,  we  will  determine  the 
correctness  of  the  ruling  as  made. 

In  Hall  v.  State,  132  Ind.  317,  this  court  passed  upon  .the 
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point  here  in  issue.  It  is  there  said:  "The  appellant  offered 
to  prove  his  general  reputation  for  peace  and  quietude,  and 
the  court  excluded  it.  In  this  the  court  committed  an  error. 
Evidence  of  the  general  reputation  of  the  accused  for  peace 
and  quietude  is  permissible  in  a  prosecution  for  murderr 
though  the  murder  may  have  been  committed  by  poisoning." 

In  Warner  v.  State,  114  Ind.  137,  this  court  held  that  an 
assault  is  a  constitutent  element  of  the  crime  of  murder. 

In  Commonwealth  v.  Stratton,  114  Mass.  303,  19  Am.  Rep. 
350,  the  court  says:  "Although  force  and  violence  are  included 
in  all  definitions  of  assault,  or  assault  and  battery,  yet,  where 
there  is  physical  injury  to  another  person,  it  is  sufficient  that 
the  cause  is  set  in  motion  by  the  defendant,  or  that  the  person 
is  subjected  to  its  operation  by  means  of  any  act  or  control 
which  the  defendant  exerts,"  citing  3  Chitty  on  Criminal 
Law,  799;  1  Gabbett's  Criminal  Law,  82;  Rose's  Criminal 
*  Evidence,  8th  ed.,  296;  3  Blackstone's  Commentaries,  120, 
and  notes,  and  2  Greenleaf  on  Evidence,  sec.  84. 

It  is  there  further  said:  "If  one  should  hand  an  explosive 
substance  to  another,  and  induce  him  to  take  it  by  misrep- 
resenting or  concealing  its  dangerous  qualities,  and  the  other, 
ignorant  of  its  character,  should  receive  it  and  cause  it  to 
explode  in  his  pocket  or  hand,  and  should  be  injured  by  it, 
the  offending  party  would  be  guilty  of  a  battery,  and  that 

would  necessarily  include  an  assault It  would  be  the 

same  if  it  exploded  in  his  mouth  or  stomach.  If  that  which 
causes  the  injury  is  set  in  motion  by  the  wrongful  act  of  the 
defendant  it  cannot  be  material  whether  it  acts  upon  the 
person  injured  externally  or  internally,  by  mechanical  or 
chemical  force":  Regina  v.  Button,  8  Car.  &  P.  660. 

The  contrary  is  not  suggested,  but  it  is  practically  con- 
ceded, as  it  must  be,  that  the  character  for  peace  is  involved 
in  the  offense  of  an  assault  or  an  assault  and  battery.  This 
being  true,  and  having  reached  the  conclusion  that  an  assault 
is  involved  in  the  unlawful  infliction  of  an  injury  by  admin- 
istering poison,  the  action  of  the  court  in  refusing  the  offered 
evidence  was  erroneous. 

The  judgment  of  the  criminal  court  is  reversed,  with 
instructions  to  sustain  the  appellant's  motion  for  a  new 
trial.  

Homicide— Evidence — Good  Character  of  Accused. — A  person  on  trial 
for  tnarder  u  permitted  to  prove  his  good  character  for  peace  in  the  neigh- 
borhood where  he  resides:  Gib$on  v.  Slate,  89  Ala.  121;  18  Am.  St.  Rep.  'Jti. 
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The  character  of  a  prisoner  for  peaceful  habits  and  disposition  is  competent 
proof  for  him:  Dupree  r.  Stale,  33  Ala.  380;  73  Am.  Dec.  422,  and  note. 
Proof  of  the  good  character  of  the  accused  is  admissible  in  all  criminal  cases, 
not  only  where  doubt  exists  on  the  other  proof,  but  also  to  generate  a  doubt: 
Springfield  v.  State,  96  Ala.  81;  38  Am.  St.  Rep.  85,  and  note;  Commonwealth 
r.  Webster,  5  Uush.  295;  52  Am.  Dec.  711,  and  note.  On  the  trial  of  a  pris- 
oner for  murder,  where  the  fact  of  the  killing  is  proved,  it  is  inadmissible 
to  show  the  character  of  the  accused  for  peace  or  violence,  but  his  general 
character,  without  reference  to  particular  facts,  may  be  shown;  evidence  of 
good  character  in  relation  to  the  crime  charged,  it  seems,  is  admissible  only 
in  cases  where  the  guilt  of  the  party  accused  is  doubtful:  McDaniel  v.  State, 
8  Smedes  4  M.  401;  47  Am.  Dec.  93.  Evidence  as  to  temperament,  dis- 
position, and  condition  of  the  mind  of  the  defendant  is  not  admissible  on 
the  trial  of  an  indictment  for  murder  where  insanity  at  the  time  of  the 
homicide  is  not  set  up  as  a  plea:  Jacobs  v.  Commonwealth,  121  Pa.  St.  586; 
6  Am.  St.  Rep.  802,  and  note.  See  the  note  to  Fields  r.  State,  11  Am.  Rep. 
776. 
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[135  Indiana,  23.] 

Constitutional  Law— Titlb  of  Statute.— If  the  subject  matter  of  a 
statute  is  composed  of  two  or  more  essential  elements,  one  only  of 
which  is  expressed  in  its  title,  it  is  insufficient  under  a  constitutional 
requirement  that  "every  act  shall  embrace  but  one  subject  and  matters 
properly  connected,  which  subject  shall  be  expressed  in  the  title." 
Thus,  when  one  of  the  objects  of  the  subject  matter  of  an  act  is  to 
collect  funds  from  foreign  insurance  companies,  and  another  object  is  to 
dispose  of  such  funds  for  the  relief  of  firemen,  the  expression  of  one 
only  of  such  objects  in  the  title  of  the  act  renders  the  statute  void. 

Constitutional  Law — Equal  and  Uniform  Taxation. — A  statute  having 
for  its  objects  the  collection  of  funds  from  foreign  insurance  companies 
by  taxation,  and  the  disposition  of  such  funds  for  the  relief  of  firemen, 
in  cities  having  paid  fire  departments,  is  unconstitutional,  as  not  being 
a  uniform  and  equal  rate  of  taxation,  and  as  applying  to  a  portion  of  a 
class  only. 

Public  Officers— Firemen — Taxation  for  Benefit  of. — Firemen  are  not 
servants  of  the  state,  nor  of  a  county,  but  of  the  municipality  in 
which  they  serve,  and  the  taxing  power  of  the  state  cannot  be  exerted 
for  their  benefit  upon  only  a  portion  of  a  class  of  the  citizens  of  the 
state. 

Constitutional  Law — Equal  and  Uniform  Taxation. — The  taxing  power 
of  the  state  cannot  be  made  the  means  of  levying  municipal  taxes  upon 
a  portion  of  a  class  of  citizens,  and  of  bestowing  the  tax  so  levied 
upon  a  small  fraction  of  the  citizens  of  the  state. 

Stats  Taxation  is  not  of  Uniform  and  Equal  Rate  when  applied  to  a 
portion  only  of  a  class  of  citizens,  omitting  a  fraction  of  the  same  class, 
although  such  class  is  divided  by  county  lines.  The  same  rate  of  tax- 
ation must  apply  alike  to  all  in  any  given  taxing  district. 
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A.  G.  Smith,  attorney  general,  F.  M.  Finch,  J.  A,  Finch,  J. 
S.  Duncan,  and  C.  W.  Smith,  for  the  appellant. 

J.  W.  Kern  and  T.  Bates,  for  the  appellee. 

**  Hackney,  J.  The  appellee  brought  this  action  in  the 
lower  court  to  enjoin  the  appellant,  as  auditor  of  state,  from 
revoking,  or  attempting  to  revoke,  the  license  or  authority  of 
the  appellee,  as  a  foreign  insurance  company,  to  do  business 
in  the  state  of  Indiana. 

The  petition  alleged  that  the  appellee  was,  and  for  a  num- 
ber of  years  had  been,  engaged  in  business  in  the  counties  of 
this  state;  that  since  the  third  day  of  March,  1877,  it  had 
fully  complied  with  the  act  of  the  general  assembly,  in  force 
from  that  date  (Rev.  Stats.  1881,  sec.  3765),  alleging  in  detail 
the  steps  taken  in  compliance  with  said  act,  and  in  otherwise 
obeying  the  laws  of  the  state  relating  to  the  transaction  of  its 
business  in  this  state;  that  it  now  holds,  and  ever  since  the 
third  day  of  March,  1877,  it  has  held,  proper  certificates  of 
authority  from  said  auditor  to  transact  business  in  the  various 
counties  of  this  state,  as  a  foreign  insurance  company;  that 
said  auditor  is  threatening  to,  and  will,  if  not  restrained, 
revoke  the  authority  so  held  by  said  company,  said  auditor 
therein  acting  under  the  act  of  the  general  assembly,  approved 
March  9,  1891,  for  the  creation  of  a  fireman's  pension  fund, 
etc:  Acts  1891,  p.  415. 

It  is  not  alleged  that  said  company  complied  with,  or 
attempted  to  comply  with,  said  act  of  March  9,  1891,  in 
reporting  its  business  done  in  Marion  county,  but  it  is  alleged 
that  said  act  is,  as  to  foreign  insurance  companies,  unconsti- 
tutional, and  confers  no  legal  power  to  revoke  the  authority 
of  such  companies  to  transact  business  within  this  state. 

The  superior  court,  in  special  term,  overruled  the  appel- 
lant's demurrer  to  the  petition,  and,  upon  exception  to  said 
ruling,  the  judgment  was  affirmed  by  said  court  in  general 
term.  The  error  assigned  in  this  court  is  said  ruling  of  the 
superior  court  in  general  term. 

The  title  and  first  three  sections  of  the  act  of  March  ,a 
9,  1891,  the  act  the  constitutionality  of  which  is  here  ques- 
tioned, are  as  follows: 

•'An  act  to  create  a  fireman's  pension  fund,  for  the  pen- 
sioning of  disabled  firemen,  and  the  widows  and  the  depend- 
ent children,  mothers,  and  fathers  of  deceased  firemen,  to 
create  a  board  of  trustees  of  such  fund,  to  authorize  the  re- 
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tirement  from  service  of  disabled  members,  and  of  all  mem- 
bers after  a  service  of  twenty-five  years,  and  pensioning  of 
such  members,  and  for  other  purposes  in  connection  there- 
with in  cities  in  this  state  having  paid  fire  departments,  and 
declaring  an  emergency. 

"  Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state 
of  Indiana,  That  every  fire  insurance  company  doing  business 
in  this  state,  and  not  organized  under  the  laws  of  this  state, 
shall,  in  the  months  of  January  and  July  of  each  year,  report 
to  the  auditor  of  each  county  in  the  state  wherein  there  is  a 
city  having  a  fire  department  paid  by  said  city,  under  oath 
of  the  president  and  secretary  of  such  company,  the  gross 
amount  of  all  receipts  received  by  such  company  on  account 
of  insurance  premiums  for  insurance  upon  property  in  said 
county  for  the  six  months  preceding  the  last  day  of  the  last 
preceding  December  and  June,  and  of  the  losses  actually  paid 
during  the  same  period,  and  shall,  at  the  time  of  making 
such  report,  pay  into  the  county  treasury  of  such  county  one 
dollar  on  every  one  hundred  dollars  of  the  excess  of  said  re- 
ceipts over  and  above  said  losses.  Any  fire  insurance  com- 
pany which  shall  fail  or  refuse  to  render  an  accurate  account 
of  its  receipts  and  losses,  as  herein  provided,  or  to  pay  the 
required  tax  thereon  into  the  county  treasury,  shall  forfeit, 
for  the  benefit  of  said  fund  in  said  county,  one  hundred  dol- 
lars for  each  day  such  report  or  payment  shall  be  delayed,  to 
be  recovered  in  an  action  in  the  name  of  the  state  of  Indiana 
86  on  the  relation  of  the  auditor  of  said  county,  in  any  court 
of  competent  jurisdiction;  and  in  case  of  such  failure  or  re- 
fusal of  any  such  fire  insurance  company  to  make  report  or 
payments  as  herein  provided,  it  shall  be  the  duty  of  such 
county  auditor,  within  ten  days  thereafter,  to  report  such  fail- 
ure and  refusal  to  the  auditor  of  state,  who  shall,  upon  the  re- 
ceipt of  such  notice,  forthwith  revoke  all  authority  or  license 
heretofore  granted  to  such  defaulting  insurance  company  to 
do  business  in  this  state;  and  no  further  authority  or  license 
to  do  business  in  this  state  shall  be  granted  or  issued  to  such 
insurance  company,  until  the  county  auditor  aforesaid  shall 
have  certified  to  the  auditor  of  state  that  such  insurance 
company  has  fully  complied  with  the  provisions  of  this  act. 

"  Sec  2.  Any  county  auditor  knowing  that  any  fire  insur- 
ance company  is  doing  business  in  any  city  in  said  county 
having  a  fire  department  paid  by  said  city  contrary  to  the 
provisions  of  this  act,  who  shall  fail  for  ten  days  after  knowl- 
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•edge  thereof  to  report  such  fact  to  the  auditor  of  state,  shall 
forfeit  and  pay  for  the  firemen's  pension  fund  in  said  county, 
for  each  day's  failure  after  the  expiration  of  said  ten  days, 
the  sum  of  twenty-five  dollars,  to  be  recovered  in  an  action 
brought  in  any  court  of  competent  jurisdiction  by  the  board 
of  trustees  of  the  fire  department  of  such  city. 

"  And  if  the  auditor  of  state,  after  receiving  notice  from  the 
county  auditor  of  any  county  that  any  fire  insurance  com- 
pany is  doing  business  in  such  county  contrary  to  the  provi- 
sions of  this  act,  shall  fail  or  refuse  forthwith  to  revoke  the 
authority  or  license  of  such  company  to  do  business  in  this 
state,  such  auditor  of  state  shall  forfeit  and  pay  for  the  bene- 
fit of  the  firemen's  pension  fund  in  said  county  the  sum  of 
fifty  dollars  for  each  day's  failure,  the  same  to  be  recovered 
in  an  action  aT  brought  by  said  county  auditor  in  any  court 
of  competent  jurisdiction  in  Marion  county. 

"  Sec.  3.  The  sum  so  paid  into  the  county  treasury  of  each 
county,  as  provided  in  section  1  of  this  act,  shall  be  set  apart 
and  designated  as  a  'Firemen's  Pension  Fund,' and  the  same 
shall  be  held  and  disbursed  for  the  purposes  and  objects  and 
in  the  manner  provided  for  in  this  act." 

The  remaining  sections  of  the  act  provide  for  the  election, 
service,  and  duties  of  trustees  for  such  pension  fund,  the 
manner  of  distributing  and  controlling  such  fund  by  such 
trustees,  and  that  the  act  shall  not  be  so  construed  as  to  affect 
existing  legislation  requiring  insurance  companies  to  pay 
taxes  into  the  treasury  of  the  state. 

The  first  objection  to  the  act  is  that  it  violates  section  19, 
article  4,  of  the  state  constitution,  which  is  as  follows:  "  Every 
act  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith;  which  subject  shall  be  expressed  in  the 
title.  But,  if  any  subject  shall  bo  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  expressed  in  the 
title." 

It  is  important  to  ascertain  the  full  scope  and  meaning  of 
this  provision  of  the  constitution,  and,  as  has  often  been  said 
by  this  court,  one  obvious  purpose  was  to  limit  an  act  to  one 
subject  and  matters  properly  connected  therewith;  another 
purpose  was  that  such  subject — not  the  matters  connected 
therewith — should  be  expressed  in  the  title,  and  still  another 
purpose  was  to  limit  the  invalidity,  by  reason  of  any  failure 
to  so  express  the  subject  in  the  title,  to  so  much  of  the  sub- 
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ject  as  might  not  be  so  expressed.     But  can  we  say  that  these 
were  the  only  purposes? 

In  Qrubbs  v.  State,  24  Ind.  295,  it  was  declared  that  the 
provision  was  designed  to  prevent  mischief  in  legislation,  ** 
which  had  prevailed  before  its  adoption.  Said  Justice  Frazer: 
"  One  of  them  was  stated  to  be  the  enactment  of  laws  under 
false  and  delusive  titles,  whereby  measures  had  procured  the 
support  of  legislators,  who  were  thus  deceived  as  to  the  char- 
acter of  the  laws;  and  another  was  deemed  to  be  the  conjunc- 
tion, in  one  act,  of  two  or  more  subjects  having  no  legal 
connection,  for  the  purpose  of  procuring  the  passage  of  laws 
which  might  not  alone  command  legislative  sanction,  upon 
the  strength  of  popular  measures  embraced  in  the  same  act.n 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations, 
sixth  edition,  page  171,  in  speaking  of  the  purpose  of  this  pro- 
vision in  the  constitutions  of  the  states,  says:  "It  may  there- 
fore be  assumed  as  settled  that  the  purpose  of  these  provisions 
was:  1.  To  prevent  hodge-podge  or  'log-rolling' legislation; 
2.  To  prevent  surprise  or  fraud  upon  the  legislature  by  means 
of  provisions  in  bills  of  which  the  titles  gave  no  intimation, 
and  which  might  therefore  be  overlooked  and  carelessly  and 
unintentionally  adopted;  and  3.  To  fairly  apprise  the  people, 
through  such  publication  of  legislative  proceedings  as  is  usu- 
ally made,  of  the  subjects  of  legislation  that  are  being  consid- 
ered, in  order  that  they  may  have  an  opportunity  of  being 
heard  thereon,  by  petition  or  otherwise,  if  they  shall  so  de- 
sire": See,  also,  In  re  Road  etc.  of  Phoenixville,  109  Pa.  St.  44. 

At  a  time  when  the  constitution  was  fresh  from  the  hands 
of  its  framers  this  court  held  that  one  of  the  objects  of  this 
provision  was  to  promote  the  codification  of  the  enactments 
of  the  legislature:  Indiana  Cent.  Ry.  Co.  v.  Potts,  7  Ind-.  681. 

We  could  multiply  the  desired  ends  and  laudable  objects 
of  this  provision  as  expressed  by  the  courts,  but  we  29  deem 
those  already  stated  as  sufficient  for  the  proper  determination 
of  the  question  under  consideration. 

Counsel  for  the  parties  have  cited  many  cases  where  acts 
covering  very  many  subjects  have  been  construed.  Some  of 
these  manifest  the  spirit  of  liberality  in  construing  statutes- 
with  reference  to  this  provision,  while  others  look  more  closely 
to  the  letter  of  the  provision.  It  is  observed,  however,  that, 
owing  to  the  diversity  of  the  subjects  legislated  upon,  and  the 
varied  forms  of  expressing  those  subjects,  precedents  are 
without  assistance  further  than  as  they  apply  general  rulea. 
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In  construing  the  enactments  of  the  legislature,  with  refer- 
ence to  their  form  under  the  constitution,  we  are  fully  im~ 
pressed  with  the  importance,  as  well  as  the  delicacy,  of  our 
task.  Due  respect  for  the  rights,  privileges,  and  powers  of 
the  legislative  department  of  the  state  government,  and  a 
proper  regard  for  the  direction  of  the  fundamental  laws,  make 
it  our  duty  to  uphold  legislation,  where  it  is  not  clear  that 
the  constitutional  command  has  been  violated  or  neglected, 
and,  where  it  has  clearly  been  violated  or  neglected,  to  so 
decide  without  regard  to  the  objects  sought  or  the  interests 
involved  in  such  legislation. 

To  properly  apply  the  rules  suggested  for  our  guidance  we 
should  first  ascertain  the  subject  of  the  act  in  question. 

From  the  sections  of  the  act  as  quoted  above  it  will  bo 
seen  that  the  object  was  to  make  a  certain  class  of  firemen 
pensioners  upon  a  certain  class  of  insurance  companies,  and 
to  provide  and  direct  the  instrumentalities  through  which 
this  end  should  be  accomplished.  We  realize  that  exception* 
may  be  taken  to  this  statement  of  the  object,  since  it  is  con- 
tended that  the  act  is  not  only  an  exercise  of  the  taxing 
power,  but  is  in  a  sense  one  of  the  penal  conditions  upon 
which  such  companies  are  s0  permitted  to  do  business  ia 
the  state.  Of  this  contention  we  will  speak  hereafter.  That 
we  give  correctly  the  object  of  the  act  is  supported  by  the 
further  contention  that  such  insurance  companies  have  an 
interest  in  the  preservation  of  the  property  insured,  which 
interest  is  advanced  by  the  maintenance  of  a  wise,  diligentT 
and  faithful  service  of  the  fire  companies,  and  that  they  owe 
some  duty  in  maintaining  such  service.  It  is  in  this  line 
that  the  act  finds  its  chief  support  as  a  just  measure. 

It  will  be  found  difficult,  if  not  impossible,  to  discriminate 
between  a  statement  of  the  object  of  this  act  and  a  statement 
of  its  subject.  This  may  not  be  true,  as  a  general  rule,  with 
enactments,  but  we  find  it  so  in  this  instance.  Possibly,  it 
may  not  be  necessary  in  expressing  the  subject  of  this  act,  in 
order  to  comply  with  the  constitutional  provision,  that  th« 
instrumentalities  through  which  the  end  is  accomplished 
should  be  stated  as  a  part  of  the  subject,  but,  to  our  mind,  it 
is  clear  that  the  subject  cannot  be  less  than  the  object  ii» 
other  respects,  as  we  have  stated  it.  "An  act  concerning  pen- 
sions" would  have  been  a  general  statement  of  the  subject  of 
the  act,  but  it  would  have  been  too  general  to  advise  any  one 
intelligently  of  its  character.      Being    an  expression  of  the 
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legislature,  one  of  whose  functions  is  to  deal  with  public  rev- 
enues, it  would  be  supposed  that  pensions  were  to  be  pro- 
vided from  such  revenues,  but  suppositions  are  not  to  bo 
indulged,  when  the  legislature  is  directed  to  express  the  sub- 
ject— certainly  with  enough  particularity  that,  at  least,  one 
accustomed  to  reading  such  expressions  might  understand 
fiomething  of  its  objects  and  effects. 

It  should  be  more  than  a  mere  warning  to  the  reader  that 
unless  he  shall  read  the  act  and  learn  if  his  interests  sre  in- 
volved his  property  may  be  affected  by  it. 

Ordronaux's  Constitutional  Legislation  states,  page  •*  590, 
that  "  titles  should  distinctly  recite  what  the  particular  sub- 
ject of  the  law  is."  This  may  often  be  done  by  language 
quite  general;  then,  again,  there  are  instances  which  require 
particularity.  If  the  subject  is  composed  of  two  or  more 
essential  elements,  the  expression  of  one  of  such  elements  in 
the  title  would  not  suffice.  The  absence  of  one  of  such  ele- 
ments in  the  title  would  be  as  misleading,  and  might  be  as 
pernicious,  as  the  evils  sought  to  be  obstructed  by  the  consti- 
tution. The  subject  of  this  act,  as  we  have  indicated,  is  to 
gather  funds  from  foreign  insurance  companies  and  to  dis- 
pose of  such  funds  for  the  relief  of  firemen.  The  title  ex- 
presses the  first  of  these  objects  included  within  the  subject, 
but  wholly  omits  the  other  of  such  objects. 

In  State  v  Young,  47  Ind.  150,  a  test  was  prescribed  for 
determining  if  the  subject  is  expressed  in  the  title.  It  was 
said,  in  speaking  of  that  element  of  the  subject  claimed  to  be 
absent  from  the  title:  "  Suppose  that  there  was  no  other  pro- 
vision in  the  act If  the  section  could  not  thus  stand 

alone  under  the  title  it  must  fall."  We  apprehend  that  this 
is  always  true  where  only  a  part  of  the  subject  is  expressed, 
and  that  it  is  especially  true  where  that  part  of  the  subject 
omitted  from  the  title  is  not  naturally  or  ordinarily  connected 
with  that  part  of  the  subject  which  is  expressed  in  the  title. 

Omitting  that  part  of  the  act  relative  to  the  bestowal  of 
euch  fund  upon  firemen,  the  provision  requiring  such  compa- 
nies to  contribute  to  such  fund  could  not  stand  alone,  under 
the  title  of  the  act,  as  the  subject  is  expressed.  The  require- 
ment that  the  subject  expressed  should  apprise  the  people  of 
the  subject  of  legislation,  in  order  that  an  opportunity  for  a 
hearing  or  for  petition  may  be  had,  is  far  from  being  complied 
with  in  the  act  before  us.  No  notice  whatever  to  those  ex- 
pected to  contribute  3*  to  such  fund  is  given.    It  may  be 
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said  that  other  taxing  acts  have  been  held  valid  without 
expressing  in  the  title  the  classes  affected  by  them,  but  we 
think  this  will  not  be  found  true  where  the  source  is  not  gen- 
eral, and  in  the  exercise  of  the  natural  and  ordinary  powers 
of  taxation.  Here  we  have  an  unusual  and  extraordinary 
exercise  of  the  power,  not  only  in  the  object  or  purpose,  but 
in  the  source  from  which  the  fund  is  to  be  raised,  and  in  the 
manner  of  levying  it. 

The  act  under  consideration  is  attacked  as  violating  sev- 
eral other  provisions  of  the  constitutions  of  the  United  States 
and  of  the  state  of  Indiana,  but  we  do  not  deem  it  our  duty 
to  determine  but  one  of  the  questions  so  presented,  having 
already  held  the  act  insufficient  as  to  its  title. 

It  is  said  that  the  act  is  an  attempted  exercise  by  the  legis- 
lature of  the  power  of  taxation,  and  that,  being  local,  not 
uniform,  and  for  no  public  purpose,  is  in  violation  of  the  tax- 
ing power  as  conferred  by  the  constitution,  article  10,  section 
1.  That  provision  of  the  constitution  is  as  follows:  "  The  gen- 
eral assembly  shall  provide  by  law  for  a  uniform  and  equal 
rate  of  assessment  and  taxation;  and  shall  prescribe  such 
regulations  as  shall  secure  a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal,  excepting  such  only,  for 
municipal,  educational,  literary,  scientific,  religious,  or  char- 
itable purposes,  as  may  be  specially  exempted  by  law." 

Is  the  enactment  of  the  law  before  us  an  attempted  exer- 
cise of  the  power  of  taxation  as  conferred  by  the  constitution? 

In  several  states  this  character  of  legislation  has  been  before 
the  courts  for  construction,  and  we  find  the  decided  weight  of 
authority  holding  that  it  is  such  an  attempt:  San  Francisco 
V.  Liverpool  "  etc.  Ins.  Co.,  74  Cal.  113;  5  Am.  St.  Rep.  425; 
State  v.  Wheeler,  33  Neb.  563;  Philadelphia  Assn.  etc.  v.  Wood, 
39  Pa.  St.  73;  State  v.  Merchants'  Ins.  Co.,  12  La.  Ann.  802. 

The  only  cases  holding  it  as  the  exercise  of  any  other  power 
are  Trustees  etc.  v.  Roome,  93  N.  Y.  313,  45  Am.  Rep.  217, 
where  it  is  expressly  held  that  such  power  is  in  the  exaction 
of  a  license  fee,  or  the  fixing  terms  upon  which  such  com- 
panies may  transact  business  in  the  state;  and  Fire  Depart- 
ment of  Milwaukee  v.  Helfenstein,  16  Wis.  136,  where  it  is 
expressly  held  that  the  power  exercised  is  "the  police  power 
inherent  in  the  sovereignty  of  the  state."  Another  case,  that 
of  the  Firemen's  Benevolent  Assn.  v.  Lounsbury,  21  111.  511,  74 
Am.  Dec.  115,  stands  alone  in  declaring  it  is  not  only  the 
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taxing  power,  but  that  silch  power  was  correctly  exercised, 
under  the  peculiar  form  of  the  constitution  of  that  state. 

We  are  not  called  upon  to  decide  whether  the  legislature 
might  properly  have  required  the  exaction  here  levied,  as  a 
condition  upon  which  such  companies  could  do  business  in 
this  state,  as  it  was  held  in  New  York,  but  we  are  of  the 
opinion  that  no  such  attempt  was  made.  Since  March,  1877r 
as  we  have  shown,  our  legislation  has  prescribed  the  terms  upon 
which  such  companies  may  transact  business  in  this  state- 
(Rev.  Stats.  1881,  sec.  3765),  and,  as  alleged  in  the  complaint, 
this  appellee,  during  that  period,  has  fully  complied  with 
such  terms.  The  act  in  question  does  not  purport  to  add  its 
exaction  to  the  conditions  eo  prescribed  by  the  act  of  1877; 
on  the  contrary,  it  expressly  denominates  the  levy  a  "  tax." 

If  there  were  room  for  question  as  to  the  correctness  of  our 
conclusion  we  should  find  support  from  the  concession  of 
appellant's  able  counsel,  that  it  must  be  treated  as  an  effort 
to  exercise  the  taxing  power. 

Counsel  for  appellant  further  say:  "Of  course,  we  34  con- 
cede that  the  legislature  cannot  levy  taxes  for  any  thing  but 
public  purposes,  as,  for  instance,  to  assist  a  private  person 
in  his  business,  or  even  to  aid  him  in  misfortunes  from  fire, 
or  flood,  or  other  casualty."  But  it  is  insisted  that  the  de- 
clared burden  is  for  a  public  purpose,  in  that  it  is  levied  for 
the  benefit  and  compensation  of  those,  and  the  families  of 
those,  whose  lives  have  been  or  may  be  imperiled  or  lost  in 
pursuing  the  arduous  and  dangerous  duties  of  saving  from 
the  flames  the  property  of  the  citizens;  that  in  the  discharge 
of  these  duties  the  firemen  sustain  such  relation  to  the  public 
as  to  become,  in  the  true  sense,  public  servants;  that  the 
public  demands  the  highest  degree  of  skill,  diligence,  and 
good  faith  from  these  servants,  and  that  this  degree  is  best 
attained  by  holding  out  to  them  the  certainty  of  care  when 
injured,  and  family  support  when  age,  disease,  or  death  comes 
upon  them.  To  establish  this  contention,  counsel  devote 
considerable  space  in  their  briefs  to  quotations  from  text- 
writers  and  from  adjudged  cases,  principally  the  cases  we 
have  referred  to  as  not  adhering  to  the  proposition  that  this 
exaction  is  a  tax,  and  they  exhibit  marked  ability  in  building 
the  theory  so  urged  upon  us.  To  this  theory  we  are  not  in- 
clined to  give  our  adherence.  The  Wisconsin  rule  does  not 
hold  that  the  right  exists  in  behalf  of  firemen  as  public  serv- 
ants.    It  disregards  the  relationship  existing  between  fire- 
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men  and  the  public,  and  justifies  the  exaction  as  the  exercise 
of  a  police  power,  and  in  imposing  the  burden  upon  foreign 
companies  as  the  condition  upon  which  they  are  admitted  to 
do  business  in  the  state. 

The  Illinois  rule  can  best  be  given  by  quoting  from  Fire- 
mens1  Benevolent  Assn.  v.  Lounsbury,  21  111.  513,  74  Am.  Dec. 
115.  It  is  there  said:  "The  other  objection  is  that  here  a 
revenue  is  attempted  to  be  raised,  not  for  state  purposes,  nor 
yet  to  meet  any  public  exigency  or  want,  but  purely  35  for 
the  benefit  of  a  private  charity.  That  it  is  not  required  to 
be  paid  into  the  state  treasury,  but  must  be  paid  to  this  pri- 
vate corporation,  for  whose  benefit  the  burden  is  imposed. 
The  general  grant  of  legislative  power  found  in  the  constitu- 
tion confers  upon  the  general  assembly  all  legislative  power, 
and  authorizes  the  lawmakers  to  pass  any  laws  and  do  any 
acts  which  are  embraced  in  the  broad  and  general  word 
4  legislation,'  as  known  and  defined  in  the  English  language. 
It  authorizes  the  passage  of  any  law  which  could  be  enacted 
in  the  most  despotic  government.  It  even  authorizes  every 
thing  which  the  people  could  enact  in  their  primary  capacity. 
Any  thing  which  they  would  have  a  right  to  embody  in  the 
constitution  itself." 

It  is  further  stated:  "There  is  nothing  to  be  found  in  the 
constitution  which  can  be  held  to  inhibit  the  legislature  from 
imposing  burdens  or  raising  money  from  citizens  of  the  state 
which  is  not  for  the  direct  benefit  of  the  state,  and  is  never 
designed  to  belong  to  the  state." 

The  only  reference  made  to  the  relationship  between  firemen 
and  the  public  is  as  follows:  "  With  the  view  we  take  of  this 
case  it  is  immaterial  whether  this  be  considered  a  public  or  a 
private  charity.  But  it  should  more  properly  be  considered 
a  public  charity." 

Our  constitution  gives  no  such  unlimited  power  to  the  legis- 
lature, and,  as  an  authority  for  the  construction  of  powers 
under  our  constitution,  we  cannot  accept  this  decision.  Nor 
are  we  inclined  to  give  special  weight  to  it  in  favor  of  the 
contention  of  the  appellant  that  firemen  are  public  servants 
within  that  sense  which  would  admit  of  the  exercise  of  the 
taxing  power  of  the  state.  The  New  York  rule  is  that  the 
percentage  of  receipts  is  exacted  as  a  condition  upon  which 
companies  are  admitted  to  transact  business  in  the  state,  as 
the  terms  of  such  *•  admission,  or  the  license  fee  for  such 
privilege.     This  is  not  in  the  exercise  of  the  taxing  power, 
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but,  so  far  as  it  may  be  recognized  as  prescribing  the  terms 
upon  which  foreign  corporations  are  admitted  into  the  state, 
it  is  unimportant  whether  firemen  are  public  servants  or  not- 
When  it  is  held  that  legislation  is  for  the  purpose  of  defining 
the  terms  of  admission  there  is  in  this  state  no  question  of 
its  constitutionality.  Therefore,  the  New  York  rule  involves 
the  question  whether  firemen  are  public  servants  only  as  to 
the  distribution  of  a  fund  conceded  to  be  raised  by  proper 
methods,  namely,  as  the  condition  of  admission  into  the  state. 

Such  is  not  the  whole  question  with  which  we  are  dealing. 
Here  we  have  a  law  enacted  in  the  pretended  exercise  of  the 
taxing  power  of  the  state,  exacting  a  penalty  from  that  part 
of  the  class  of  foreign  insurance  companies  which  do  business 
in  the  four  counties  of  this  state  having  cities  with  paid  fire 
departments,  and  the  fund  thus  exacted  by  the  power  of  the 
state  is  not  for  the  benefit  of  the  state,  is  not  for  the  benefit 
of  those  portions  of  the  state  whose  business  with  such  com- 
panies must  contribute  to  said  fund. 

The  business  done  in  each  of  the  four  counties  affected 
bears  the  burden  of  the  exaction,  and  the  fund  is  devoted  to 
the  benefit  of  firemen  within  four  cities  only.  The  property 
of  such  counties  outside  of  such  cities  get  no  protection  from 
such  firemen,  and  its  owners  have  no  pecuniary  interest  in 
them.  While  the  fund  for  the  benefit  of  the  city  is  obtained 
from  the  companies,  the  companies  must  first  obtain  it  from 
the  whole  people  of  the  county,  thus  requiring  the  people  of 
the  county,  indirectly,  to  contribute  to  the  pensioning  of  city 
firemen.  The  question,  therefore,  should  be,  Are  the  firemen 
benefited  the  servants  of  those  whose  taxing  powers  are  ex- 
erted in  their  behalf  ?  We  think  they  are  not,  even  if  ST  we 
should  concede  that  they  were  in  any  sense  servants,  or  de- 
pendent upon  the  bounty,  or  were  the  objects  of  the  charity 
of  the  people  of  such  cities.  It  must  be  borne  in  mind  that 
they  are  not  the  servants  of  the  state;  they  are  not  the  serv- 
ants of  the  county  in  which  they  live.  Though  they  may  de- 
serve the  highest  praise  and  the  most  liberal  rewards  for  their 
daring  and  hardships  in  combating  the  flames,  they  are  the 
creatures  and  the  servants  of  but  a  small  subdivision  of  the 
state. 

Here  the  taxing  power  of  the  state  is  exerted  for  the  benefit 
of  a  few  of  the  citizens  of  the  6tate,  who  hold  the  obligation 
of  their  respective  cities  for  their  courage  and  their  valued 
service,  and  the  purpose  is  that  this  power  shall  be  exerted 
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for  the  discharge  of  that  obligation.  We  do  not  regard  this 
as  the  most  objectionable  feature  of  this  act.  We  have  ninety- 
two  counties  in  this  state,  whose  united  power  is  thus  exerted 
in  levying  a  tax  upon  certain  foreign  insurance  companies. 
As  to  the  state,  all  foreign  insurance  companies  constitute  a 
class,  and  of  this  class  all  are  not  subject  to  the  operation  of 
this  act;  only  those  who  do  business  in  four  of  such  counties. 
The  taxing  power  of  the  state  cannot  thus  be  made  the  means 
of  levying  municipal  taxes  upon  a  fraction  of  a  class,  and  of 
bestowing  the  tax  so  levied  upon  a  small  fraction  of  the  citi- 
zens of  the  state — all  of  her  citizens  standing  in  like  relation 
to  her,  unless  she  owes  them  some  peculiar  obligation  not 
existing  in  serving  as  firemen  for  some  city.  The  taxing  dis- 
trict of  the  state,  wherein  taxes  are  directed  for  the  benefit  of 
those  serving  the  state,  is  the  whole  state.  State  taxes  are 
not  of  uniform  and  equal  rate  when  they  apply  to  a  portion  of 
a  class  only  and  omit  a  portion  of  the  same  class,  and  this  is  no 
less  true  because  the  classes  may  be  divided  by  county  lines. 

Uniformity  in  rate,  as  required  by  the  constitution,  38 
means  that  the  same  rate  shall  apply  alike  to  all  in  any  given 
taxing  district:  Cleveland  etc.  Ry.  Co.  v.  Backus,  133  Ind.  513; 
Gilson  v.  Board  of  Commrs.,  128  Ind.  65. 

The  four  counties  affected  have  no  power,  under  this  act, 
to  make  the  percentage  from  the  business  of  the  companies 
the  condition  upon  which  business  shall  be  done  by  such  com- 
panies, and  the  act  does  not  purport  to  give  such  power;  the 
percentage  is  not  levied  under  any  law  or  by  any  method  known 
to  the  gathering  of  county  or  city  revenues.  The  act  is  a  plain 
and  unmistakable  effort  to  use  the  taxing  power  given  to  the 
state,  and  for  the  purposes  of  the  state  in  behalf  of  a  favored 
class  in  a  few  of  the  cities  of  the  state.  As  we  have  said,  this 
cannot  be  done. 

The  cases  of  San  Francisco  v.  Liverpool  etc.  Ins.  Co.,  74  Cal. 
113;  5  Am.  St.  Rep.  425;  State  v.  Wheeler,  33  Neb.  5G3;  Phila- 
delphia Assn.  etc.  v.  Wood,  39  Pa.  St.  73;  State  v.  Merchants' 
Ins.  Co.,  12  La.  Ann.  802,  fully  sustain  our  conclusion. 

The  judgment  of  the  lower  court  is  affirmed. 

8tatutbs. — Subject  Expressed  in  Title:  See  Finneganr.  Natrenberg,  52 
Minn.  239;  38  Am.  St.  Rep.  652,  and  note;  and  Slate  v.  Harrub,  95  Ala.  176; 
36  Am.  St.  Rep.  195,  and  note,  with  the  cases  collected. 

Statutes. — Title  Containing  More  than  One  Subject:  See  Campbell*. 
Cook,  86  Tex.  630;  40  Am.  St.  Rep.  878,  and  note;  and  the  extended  note  to 
Davit  v.  Slate,  61  Am.  Dec.  337. 
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Taxation  must  bb  General  and  Uniform:  Lexington  v.  McQuillan,  9 
Dana,  513;  35  Am.  Dec.  159;  People  v.  Coleman,  4  Cal.46;  60  Am.  Dec.  581; 
Andrews  v.  King  County,  1  Wash.  46;  22  Am.  St.  Rep.  136;  Hutchinson  v. 
Ozark  Land  Co.,  57  Ark.  554;  38  Am.  St.  Rep.  258,  and  note.  See,  also,  the 
extended  notes  to  State  v.  Hinman,  23  Am.  St  Rep.  26;  and  New  Orleans  v. 
Great  Southern  Telephone  etc  Co.,  8  Am.  St  Rep.  510. 


Thoenburg  v.  Wiggins. 

[135  Indiana,  178.] 

Tenancy  by  Entireties — Husband  and  Wife. — Tenancy  by  entireties  is 
to  be  presumed  when  the  grantees  are  husband  and  wife,  unless  from 
the  language  employed  in  the  deed  it  is  manifest  that  a  different  purpose 
was  intended. 

Joint  Tenancy. — Husband  and  Wife  may  take  real  estate  as  joint  tenants 
or  as  tenants  in  common,  if  the  instruments  creating  the  title  use  apt 
words  for  the  purpose. 

Joint  Tenancy — Husband  and  Wife— Execution. — A  grant  of  land  to 
husband  and  wife  '*  in  joint  tenancy"  makes  them  joint  tenants,  and  not 
tenants  by  entireties  therein,  and  the  interest  of  each  is  subject  to  exe- 
cution. 

W.  A.  Thompson,  A.  0.  Marsh,  and  J.  W.  Thompson,  for  the 
appellants. 

E.  L.  Watson,  J.  E.  Watson,  and  J.  S.  Engle,  for  the  appel- 
lees. 

179  Dailey,  J.  This  was  an  action  instituted  in  the  court 
below,  in  two  paragraphs,  in  the  first  of  which  appellees 
allege,  in  substance,  that  on  and  before  December  15,  1884, 
one  Lemuel  Wiggins  was  the  owner  of  a  certain  tract  of  real 
estate  therein  described,  containing  eighty  acres;  that  on  said 
day  said  Lemuel  and  his  wife,  Mary,  executed  and  delivered 
to  the  appellees  a  warranty  deed,  conveying  to  them  the  fee 
simpleof  said  real  estate;  that  at  the  time  of  said  conveyance 
the  appellees  were,  ever  since  have  been,  and  now  are,  husband 
and  wife;  that  said  deed  conveyed  to  the  appellees  the  title 
to  said  real  estate,  which  they  took  and  accepted,  ever  since 
have  held,  and  now  hold  by  entireties  and  not  otherwise;  that 
appellees  hold  their  title  to  said  real  estate  by  said  deed  of 
Lemuel  Wiggins,  and  not  otherwise;  that  on  the  twenty-fourth 
4<  day  of  April,  1877,  Isaac  R.  Howard  and  Isaac  N.  Gaston, 
who  were  defendants  below,  recovered  a  judgment  in  the 
Randolph  circuit  court  for  the  sum  of  four  hundred  and  three 
dollars  and  seventy  cents  and  costs,  against  one  John  T.  Bur- 
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roughs,  and  the  appellee,  Daniel  S.  Wiggins,  as  partners,  doing 
business  under  the  firm  name  of  Burroughs  and  Wiggins;  that 
on  May  12, 1886,  said  Howard  and  Gaston  caused  an  execution 
to  be  issued  on  said  judgment  and  placed  in  the  hands  of  the 
appellant,  Thornburg,  as  sheriff  of  said  county,  and  directed 
him  to  levy  the  same  on  said  real  estate,  and  that  said  sheriff 
did,  on  the  twenty-fifth  day  of  May,  1886,  levy  said  execution, 
on  said  real  estate,  or  on  the  one-half  interest  in  value  thereof, 
taken  as  the  property  of  6aid  appellant,  Daniel  S.  Wiggins, 
to  satisfy  said  writ;  that  pursuant  to  the  levy  thereof  said 
sheriff  proceeded  by  the  direction  of  said  Howard  and  Gas- 
ton to  advertise  said  real  estate  for  sale  under  said  execution 
and  levy  to  make  said  debt,  and  did,  on  the  eighth  day  of 
June,  advertise  the  same  for  sale  on  the  third  day  of  July, 
1886,  and  will,  on  said  day,  sell  the  same,  unless  restrained 
and  enjoined  18°  from  so  doing  by  the  court;  that  said 
Daniel  S.  Wiggins  has  no  interest  in  said  premises  subject 
to  sale  thereon;  that  the  appellees  hold  the  title  thereto  as 
tenants  by  entireties,  and  not  otherwise;  that  the  sale  of  said 
tract  on  said  execution  would  cast  a  cloud  on  the  appellee's 
title,"  etc. 

The  second  paragraph  is  the  same  as  the  first,  in  substan- 
tial averments,  except  that  in  this  paragraph  the  appellees 
set  out  as  a  part  thereof  a  copy  of  the  deed  under  which  they 
claim  title  to  said  real  estate  as  such  tenants  by  entireties. 

The  granting  clause  of  the  deed  is  as  follows:  "  This  inden- 
ture witnesseth,  that  Lemuel  Wiggins  and  Mary  Wiggins,  his 
wife,  of  Randolph  county,  in  the  state  of  Indiana,  convey 
and  warrant  to  Daniel  S.  Wiggins  and  Laura  Belle  Wiggins, 
his  wife,  in  joint  tenancy,"  etc. 

Appellants  separately  and  severally  demurred  to  each  para- 
graph of  the  complaint,  and  their  demurrers  were  overruled 
by  the  court,  to  which  the  appellants  excepted,  and,  refusing 
to  answer  the  complaint,  judgment  was  rendered  in  favor  of 
appellees  on  said  demurrers. 

Appellants  appeal,  assigning  as  errors  the  overruling  of 
said  demurrers,  and  urge  that  the  appellees  under  the  deed 
took  as  joint  tenants,  and  hence  that  the  husband's  interest 
is  subject  to  levy  and  sale  upon  execution.  A  joint  tenancy 
is  an  estate  held  by  two  or  more  persons  jointly,  so  that  dur- 
ing the  lives  of  all  they  are  equally  entitled  to  the  enjoyment 
of  the  land,  or  its  equivalent  in  rents  and  profit*,  but,  upon 
the  death  of  one,  his  share  vests  in  the  survivor  or  survivors 
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until  there  be  but  one  survivor,  when  the  estate  becomes  one- 
in  severalty  in  him  and  descends  to  his  heirs  upon  his  death. 
It  must  always  arise  by  purchase,  and  cannot  be  created  by 
descent.  Such  estates  may  be  created  in  fee,  for  life,  for 
years,  or  even  in  remainder.  But  the  estate  held  by  181 
each  tenant  must  be  alike.  Joint  tenancy  may  be  destroyed 
by  any  thing  which  destroys  the  unity  of  title.  Our  law  aim* 
to  prevent  their  creation,  and  they  cannot  arise,  except  by  the 
instrument  providing  for  such  tenancy:  Griffin  v.  Lynch,  16 
Ind.  396. 

The  ninth  volume  of.  the  American  and  English  Encyclo- 
pedia of  Law,  page  850,  says:  "  Husband  and  wife  are,  at 
common  law,  one  person,  so  that  when  realty  or  personalty 
vests  in  them  both  equally  ....  they  take  as  one  person, 
they  take  but  one  estate  as  a  corporation  would  take.  In  the 
case  of  realty,  they  are  seised  not  per  my  et  per  tout,  as  joint 
tenants  are,  but  simply  per  tout;  both  are  seised  of  the  whole, 
and  each  being  seised  of  the  entirety,  they  are  called  tenants 

by  the  entirety,  and  the  estate  is  an  estate  of  entireties 

Estates  by  entireties  may  be  created  by  will,  by  instrument 
of  gift  or  purchase,  and  even  by  inheritance.  Each  tenant  is 
seised  of  the  whole,  the  estate  is  inseverable — cannot  be  par- 
titioned; neither  husband  nor  wife  can  alone  affect  the  in- 
heritance, the  survivor's  right  to  the  whole." 

This  tenancy  has  been  spoken  of  as  "that  peculiar  estate 
which  arises  upon  the  conveyance  of  lands  to  two  persons  who 
are  at  the  time  husband  and  wife,  commonly  called  estates 
by  entirety."  As  to  the  general  features  of  estates  by  entire- 
ties there-  is  little  room  for  controversy,  and  there  is  nono 
between  counsel.  Our  statute  re-enacts  the  common  law: 
Arnold  v.  Arnold,  30  Ind.  305;  Davis  v.  Clark,  26  Ind.  424; 
89  Am.  Dec.  471. 

Strictly  speaking,  estates  by  entireties  are  not  joint  ten- 
ancies: Chandler  v.  Cheney,  37  Ind.  391;  Hulett  v.  Inlow,  57 
Ind.  412;  26  Am.  Rep.  64;  the  husband  and  wife  being  seised 
not  of  moieties,  but  both  seised  of  the  entirety  per  tout,  and  not 
per  my:  Jones  v.  Chandler,  40  Ind.  588;  Davis  v.  Clark,  26 
Ind.  424;  89  Am.  Dec.  471;  Arnold  v.  Arnold,  30  Ind.  305. 

It  has  been  said  by  this  court  in  some  of  the  earlier  18a 
decisions  that  no  particular  words  are  necessary.  A  convey- 
ance which  would  make  two  persons  joint  tenants  will  make 
a  husband  and  wife  tenants  by  the  entirety.  It  is  not  even 
necessary  that  they  be  described  as  such  or  their  marital 
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relation  referred  to:  Morrison  v.  Seybold,  92  Ind.  298;  Hadlock 
v.  Gray,  104  Ind.  596;  Dodge  v.  Kinzy,  101  Ind.  102;  Hulett 
v.  Inlow,  57  Ind.  412;  26  Am.  Rep.  64;  Chandler  v.  Cheney, 
37  Ind.  391. 

But  the  court  has  said  that  the  general  rule  may  be  defeated 
by  the  expression  of  conditions,  limitations,  and  stipulations 
in  the  conveyance,  which  clearly  indicate  the  creation  of  a 
different  estate:  Hadlock  v.  Gray,  104  Ind.  596;  Edwards  v. 
Beall,  75  Ind.  401. 

Having  its  origin  in  the  fiction  or  common-law  unity  of 
husband  and  wife,  the  courts  of  some  states  have  held  that 
married  women's  acts,  extending  their  rights,  destroyed  estates 
by  entirety,  but  this  court  holds  otherwise:  Carver  v.  Smith, 
90  Ind.  222;  46  Am.  Rep.  210.  And  the  greater  weight  of 
authority  is  in  its  favor.  Our  decisions  hold  that  neither 
alone  can  alienate  such  estate:  Jones  v.  Chandler,  40  Ind.  588; 
Morrison  v.  Seybold,  92  Ind.  298.  There  can  be  no  partition: 
Chandler  v.  Cheney,  37  Ind.  391.  A  mortgage  executed  by 
the  husband  alone  is  void:  Jones  v.  Chandler,  40  Ind.  588. 
And  the  same  is  true  of  a  mortgage  executed  by  both  to  secure 
a  debt  of  the  husband:  Dodge  v.  Kinzy,  101  Ind.  102.  And 
the  wife  cannot  validate  it  by  agreement  with  the  purchaser 
to  indemnify  in  case  of  loss  arising  on  account  of  it:  State  v. 
Kennett,  114  Ind.  160.  A  judgment  against  one  of  them  is  no 
lien  upon  it:  Barren  Creek  Ditching  Co.  v.  Beck,  99  Ind  247; 
McConnell  v.  Martin,  52  Ind.  434;  Othwein  v.  Thomas  (111., 
Sept.,  1887),  13  N.  E.  Rep.  564. 

188  Upon  the  death  of  one,  the  survivor  takes  the  whole  in 
fee:  Arnold  v.  Arnold,  30  Ind.  305.  The  deceased  leaves  no 
estate  to  pay  debts:  Simpson  v.  Pearson,  31  Ind.  1;  99  Am. 
Dec.  577.  And  during  their  joint  lives  there  can  be  no  sale 
of  any  part  on  execution  against  either:  Carver  v.  Smith,  90 
Ind.  222;  46  Am.  Rep.  210;  Dodge  v.  Kinzy,  101  Ind.  102; 
Hulett  v.  Mow,  57  Ind.  412;  26  Am.  Rep.  64;  Chandler  v. 
Cheney,  37  Ind.  391;  Davis  v.  Clark,  26  Ind.  424;  89  Am.  Dec. 
471 ;  McConnell  v.  Martin,  52  Ind.  434;  Cox  v.  Wood,  20  Ind.  54. 

The  statutes  extending  the  rights  of  married  women  have 
no  effect  whatever  upon  estates  by  entirety:  Carver  v.  Smith, 
90  Ind.  222;  46  Am.  Rep.  210.  Such  estate  is  in  no  sense 
either  the  husband's  or  the  wife's  separate  property.  The 
husband  may  make  a  valid  conveyance  of  his  interest  to  his 
wife,  because  it  is  with  her  consent:  Enyeart  v.  Kepler,  118 
Ind.  34;  10  Am.  St.  Rep.  94. 
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The  rule  that  husband  and  wife  take  by  entireties  was  en- 
acted in  this  territory  in  1807,  nine  years  before  Indiana  was 
vested  with  statehood,  and  has  been  repeated  in  each  suc- 
ceeding revision  of  our  statutes.  It  has  thus  been  the  law  of 
real  property,  with  us,  for  eighty-six  years. 

Section  2922  of  the  Revised  Statutes  of  1881  provides  that 
"All  conveyances  and  devises  of  lands,  or  of  any  interest 
therein,  made  to  two  or  more  persons,  except  as  provided  in 
the  next  following  section,  shall  be  construed  to  create  estates 
in  common,  and  not  in  joint  tenancy,  unless  it  shall  be  ex- 
pressed therein  that  the  grantees  or  devisees  shall  hold  the 
same  in  joint  tenancy  and  to  the  survivor  of  them,  or  it  shall 
manifestly  appear,  from  the  tenor  of  the  instrument,  that  it 
was  intended  to  create  an  estate  in  joint  tenancy." 

Section  2923  provides  that  the  preceding  section  shall  not 
apply  to  conveyances  made  to  husband  and  wife. 

184  Under  a  statute  of  the  state  of  Michigan,  similar  in  all 
its  essential  qualities  to  our  own,  the  court  held  that  "  Where 
lands  are  conveyed  in  fee  to  husband  and  wife  they  do  not 
take  as  tenants  in  common":  Fisher  v.  Provin,  25  Mich.  347. 
They  take  by  entireties;  whatever  would  defeat  the  title  of 
one  would  defeat  the  title  of  the  other:  Manwaring  v.  Powell, 
40  Mich.  371.  They  hold  neither  as  tenants  in  common  nor 
as  ordinary  joint  tenants.  The  survivor  takes  the  whole. 
During  the  lives  of  both,  neither  has  an  absolute  inheritable 
interest,  neither  can  be  said  to  own  an  undivided  half:  Mtna 
Ins.  Co.  v.  Resh,  40  Mich.  241;  Allen  v.  Allen,  47  Mich.  74. 

While  the  rule  of  entireties  was  predicated  upon  a  fiction, 
the  legislative  intent,  in  this  state,  has  always  been  to  pre- 
serve this  estate,  and  has  continued  the  peculiar  statute  for 
this  purpose.  Estates  by  entireties  have  been  preserved  as 
between  husband  and  wife,  although  joint  tenancies  between 
unmarried  persons  have  been  abolished,  so  as  to  provide  a 
mode  by  which  a  safe  and  suitable  provision  could  be  made 
for  married  women:  Carver  v.  Smith,  90  Ind.  222;  46  Am. 
Rep.  210. 

"  Where  a  rule  of  property  has  existed  for  seventy  years,  and 
is  sustained  by  a  strong  and  uniform  line  of  judicial  decisions, 
there  is  but  little  room  for  the  court  to  exercise  its  judgment 
on  the  reasons  on  which  the  rule  was  founded.  Such  a  rule 
of  property  will  be  overruled  only  for  the  most  cogent  reasons 
and  upon  the  strongest  convictions  of  its  incorrectness.  It  is 
evident  that  the  legislature  of  1881  did  not  intend  to  repeal 
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the  statutes  establishing  tenancies  by  entireties.  They  sim- 
ply intended  to  enlarge,  in  some  particulars,  the  separate 
power  of  the  wife,  which  existed  already  under  the  acts  of 

1852  and  the  year  following 'It  did  not  185  abolish 

estates  by  entireties  as  between  husband  and  wife,  but  pro- 
vided that  when  a  joint  deed  was  made  to  husband  and  wife, 
they  should  hold  by  entireties,  and  not  as  joint  tenants  or 
tenants  in  common' ":  Carver  v.  Smith,  90  Ind.  222;  46  Am. 
Rep.  210. 

In. Chandlery.  Cheney,  37  Ind.  391,  the  court  says:  "It  was 
a  well-settled  rule  at  common  law  that  the  same  form  of 
words  which,  if  the  grantees  were  unmarried  would  have  con- 
stituted them  joint  tenants,  will,  they  being  husband  and 
wife,  make  them  tenants  by  entirety.  The  rule  has  been 
changed  by  our  statute  above  quoted." 

The  whole  trend  of  authorities,  however,  is  in  the  direction 
of  preserving  such  tenancies,  where  the  grantees  sustain  the 
relation  of  husband  and  wife,  unless  from  the  language  em- 
ployed in  the  deed  it  is  manifest  that  a  different  purpose  was 
intended. 

Where  a  contrary  intention  is  clearly  expressed  in  the  deed, 
a  different  rule  obtains. 

"A  husband  and  wife  may  take  real  estate  as  joint  tenants 
or  tenants  in  common  if  the  instrument  creating  the  title  use 
apt  words  for  the  purpose":  1  Preston  on  Estates,  132;  2 
Blackstone's  Commentaries,  Sharswood's  note;  4  Kent's  Com- 
mentaries, side  p.  363;  1  Bishop  on  Married  Women;  Free- 
man on  Cotenancy,  sec.  72;  Fladung  v.  Rose,  58  Md.  13  (24). 

"And  in  case  of  devise  and  conveyances  to  husband  and 
wife  together,  though  it  has  been  said  that  they  can  take 
only  a6  tenants  by  entireties,  the  prevailing  rule  is  that,  if  the 
instrument  expressly  so  provides,  they  may  take  as  joint  ten- 
ants or  tenants  in  common":  Stewart  on  Husband  and  Wife, 
sees.  307-10;  Tiedeman  on  Real  Property,  sec.  244. 

"And  as  by  common  law  it  was  competent  to  make  hus- 
band and  wife  tenants  in  common  by  proper  words  ,86  in 
the  deed  or  devfse,"  etc.:  Hoffman  y.  Stigers,  28  Iowa,  310; 
Brown  ▼.  Brown,  133  Ind.  476. 

"So  it  seems  that  husband  and  wife  may,  by  express  words, 
be  made  tenants  in  common  by  gift  to  them  during  cover- 
ture": McDermott  v.  French,  15  N.  J.  Eq.  80. 

In  Hadloek  v.  Cray,  104  Ind.  596  (599),  a  conveyance  had 
been  made  to  Isaac  Cannon  and  Mary  Cannon,  who  were 
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husband  and  wife,  during  their  natural  lives,  and  the  court 
says:  "The  language  employed  in  the  deed  under  examina- 
tion plainly  declares  that  Isaac  and  Mary  Cannon  are  not  to- 
take  as  tenants  by  entirety.  This  result  would  follow  from 
the  provision  destroying  the  survivorship,  for  this  is  the  grand 

and  essential  characteristic  of   such  a  tenancy The 

whole  force  of  the  language  employed  is  opposed  to  the  theory 
that  the  deed  creates  an  estate  in  fee  in  the  husband  and 
wife." 

The  court  further  says:  "It  is  true  that  where  real  prop- 
erty is  conveyed  to  husband  and  wife  jointly  and  there  are  no 
limiting  words  in  the  deed,  they  will  take  the  estate  as  tenants 

in  entirety But  while  the  general  rule  is  as  we  have 

stated  it,  there  may  be  conditions,  limitations,  and  stipulations 
in  the  deed  conveying  the  property,  which  will  defeat  the  oper- 
ation of  the  rule.  The  denial  of  this  proposition  involves  the 
affirmation  of  the  proposition  that  a  grantor  is  powerless  to 
limit  or  define  the  estate  which  he  grants,  and  this  would 
conflict  with  the  fundamental  principle  that  a  grantor  may 
for  himself  determine  what  estate  he  will  grant.  To  deny 
this  right  would  be  to  deny  to  parties  the  right  to  make  their 
own  contracts.  It  seems  quite  clear,  upon  principle,  that  a 
grantor  and  his  grantees  may  limit  and  define  the  estate 
granted  by  the  one  and  accepted  by  the  other,  although  the 
grantees  be  husband  and  wife." 

18T  The  court  then  adopts  the  language  of  Washburn, 
supra,  and  Tiedeman,  supra. 

In  Edwards  v.  Beall,  75  Ind.  401,  the  court  hold  that  when 
lands  are  granted  husband  and  wife,  as  tenants  in  common, 
they  will  hold  by  moieties,  as  other  distinct  and  individual 
persons  would  do. 

If,  as  contended  by  appellees,  the  rule  prevail  that  the 
same  words  which,  if  the  grantees  were  unmarried,  would 
have  constituted  them  joint  tenants,  will,  they  being  husband 
and  wife,  make  them  tenants  by  entireties,  then  it  would  re- 
sult as  a  logical  conclusion  that  husband  and  wife  cannot  be 
joint  tenants.  Because,  by  this  rule,  words,  however  apt  or 
appropriate  to  create  a  joint  tenancy,  would,  in  a  conveyance 
to  husband  and  wife,  result  in  an  estate  by  entireties — joint 
tenancy  would  be  superseded  or  put  in  abeyance  by  the  estate 
created  by  law  tenancy,  by  entirety. 

The  result  of  such  reasoning  would  be  to  destroy  the  con- 
tractual power  of  the  parties  where  this  relationship  between 
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the  grantees  is  shown  to  exist.  Any  other  process  of  reason- 
ing would  carry  the  rule  too  far,  and  we  must  hold  it  modified 
to  the  extent  here  indicated.  Husband  and  wife,  notwith- 
standing tenancies  by  entirety  exist  as  they  did  under  the 
common  law,  may  take  and  hold  lands  for  life,  in  joint  ten- 
ancy, or  in  common,  if  appropriate  language  be  expressed  in 
the  deed  or  will  creating  it,  and  we  know  of  no  more  apt 
terms  to  create  a  joint  tenancy  in  the  grantees  in  this  estate 
than  the  expression  "convey  and  warrant  to  Daniel  S.  Wig- 
gins and  Laura  Belle  Wiggins  in  joint  tenancy." 

These  words  appear  in  the  granting  clause  of  the  deed 
conveying  the  land  in  question,  and  the  estate  accepted  and 
held  by  the  grantees  is  thereby  limited,  and  they  hold  not  by 
entireties,  but  in  joint  tenancy.  A  joint  188  tenant's  interest 
in  property  is  subject  to  execution:  Freeman  on  Executions, 
125. 

Judgment  reversed,  with  instructions  to  the  circuit  court  to 
sustain  the  demurrer  to  each  paragraph  of  the  complaint. 


Husband  and  Wifk— Tenancy  by  Entireties,  When  Exists. — A  ten- 
ancy by  the  entirety  is  created  by  a  conveyance  of  land  to  a  husband  and  wife, 
which  does  not  state  the  manner  in  which  they  shall  hold  such  land:  Stelz 
v.  Shreck,  128  N.  Y.  263;  26  Am.  St.  Rep.  475,  and  note;  Phelps  v.  Simons, 
159  Mass.  415;  38  Am.  St.  Rep.  430;  Bramberry's  Appeal,  156  Pa.  St.  628; 
36  Am.  St.  Rep.  64,  and  note;  Baker  v.  Stewart,  40  Kau.  442;  10  Am.  St. 
Rep.  213,  and  note;  Bnyeart  v.  Kepler,  118  Ind.  34;  10  Am.  St.  Rep.  94,  and 
note. 

Husband  and  Wife— When  Cotenants. — When  it  appears  from  the 
words  of  a  grant  or  devise  to  a  husband  and  wife  that  the  intent  was  to 
create  a  tenancy  in  common,  they  take  and  bold  as  tenants  in  common: 
Miner  v.  Brown,  133  X.  Y.  308.  If  a  devise  is  made  to  a  husband  and  wife 
they  take  as  tenants  in  common:  Sergeant  v.  Steinberger,  2  Ohio,  305;  15 
Am.  Dec.  553.  Since  the  Married  Woman's  Act,  the  right  of  survivorship 
has  ceased,  and,  under  a  deed  to  a  man  and  wife,  they  take  and  hold  the 
estate  conveyed  as  tenants  in  common:  Mitlel  v.  Karl,  133  111.  65.  If  a  hus- 
band and  wife  contribute  equally  from  their  separate  estates  moneys  which 
they  invest  in  a  bond  and  mortgage  taken  in  their  joint  names,  to  be  held 
by  them,  their  representatives,  or  assigns,  they  become  tenants  in  common 
thereof:  Matter  of  Albrec/U,  136  N.  Y.  91;  32  Am.  St.  Rep.  700;  and  see, 
also,  the  extended  note  to  Den  v.  Hardenltergh,  18  Am.  Dec.  384. 

Husband  and  Wits— When  Joint  Tenants. — At  common  law,  under 
a  conveyance  of  real  estate  to  a  husband  and  wife,  they  take  as  joint  tenants 
or  tenants  in  common  only  by  express  words,  or  words  strongly  implying 
•uch  intention:  Baker  r.  Stewart,  40  Kan.  442;  10  Am.  8t.  Rep.  213,  and 
extended  note.  A  married  woman  may  take  and  hold  real  property  as  a 
joint  tenant  with  her  husband  where,  by  a  deed  to  herself  and  her  husband, 
it  appears  plainly  that  the  intent  was  to  convey  to  her  not  merely  as  a  wife, 
bat  separately,  by  virtue  of  her  individual  right:  Jooss  v.  Fey,  129  N.  Y. 
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17.  A  conveyance  to  a  man  and  woman  then  unmarried  vests  an  estate  in 
them  as  joint  tenants  or  as  tenants  in  common,  and  this  estate  will  not  be 
changed  by  their  subsequent  marriage:  Den  v.  Hardenbergh,  5  Halst.  42; 
18  Am.  Deo.  371. 


Lake  Erie  and  Western  K.  R.  Co.  v.  Young. 

[135  Indiana,  426.] 

Injunction  to  Prevent  Overflow  of  Lands — Sufficiency  of  Complaint. 
An  injunction  lies  to  restrain  a  railroad  company  from  constructing  a 
culvert  across  a  watercourse  along  its  right  of  way,  and  from  banking 
up  such  right  of  way  on  each  side  of  the  culvert,  so  that  the  waters  of 
the  stream  cannot  pass  away  except  through  the  culvert,  if  it  would  be 
insufficient  to  carry  off  the  waters  of  the  stream  during  ordinarily  heavy 
rains,  thus  causing  the  waters  to  be  dammed  up  and  to  overflow  plain- 
tiffs lands,  destroying  his  crops,  fences,  and  other  improvements,  to  his 
great,  continuous,  and  irreparable  injury  from  year  to  year. 

Injunction— Modification  of. — A  temporary  injunction  may  be  so  modi- 
fied as  to  protect  the  rights  of  all  parties  in  interest. 

J.  W.  Lovett,  S.  M.  Keltner,  F.  S.  Foote,  and  W.  E.  Hacke- 
dorn,  for  the  appellant. 

E.  E.  Hendee,  for  the  appellees. 

4a7  Howard,  J.  The  appellant's  railroad  extends  along 
its  right  of  way  through  the  lands  of  appellees,  crossing  Lilly 
creek,  a  natural  stream  of  water,  on  trestlework  about  thirty 
feet  high  and  three  hundred  and  twenty  feet  long. 

Appellant  being  about  to  fill  up  this  trestlework  with  earth, 
except  a  space  to  be  occupied  by  a  stone  arch  or  culvert,  with 
an  opening  twelve  feet  wide  and  ten  feet  and  five  inches  high 
in  the  arch,  appellees  brought  suit  to  enjoin  the  work,  claim- 
ing that  the  arch  would  be  insufficient  for  the  passage  of  the 
waters  of  Lilly  creek,  and  that  great,  continuous,  and  irrep- 
arable injury  would  be  done  appellees  by  so  impeding  the  flow 
of  the  waters. 

A  temporary  restraining  order  was  granted  appellees  on 
their  petition.  A  motion  to  dissolve  this  order  was  over- 
ruled, as  was  also  a  demurrer  to  the  complaint.  The  appel- 
lant answered  by  way  of  a  plea  in  confession  and  avoidance, 
and  also  by  a  general  denial.  A  demurrer  to  the  special  para- 
graph of  answer  having  been  overruled,  the  appellees  replied 
by  a  general  denial.  A  motion  by  appellant  objecting  to  the 
trial  of  the  cause  by  a  jury,  or  to  the  submission  to  a  jury  of 
any  4*8  question  of  fact  involved  in  the  issues,  was  over- 
ruled by  the  court. 
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A  jury  having  been  impaneled,  the  court,  of  its  own  motion, 
submitted  certain  interrogatories  to  the  jury  to  find  the  facts 
for  the  information  of  the  court.  The  jury  returned  their 
answers  to  the  interrogatories  as  follows: 

"  1.  Will  the  culvert  constructed  by  the  defendant  be  suf- 
ficient to  pass  the  water  during  the  rainy  seasons  of  the  year,, 
in  times  of  ordinarily  heavy  rainfalls?     Ans.  No. 

"Francis  Watkins,  Foreman. 

"2.  If  you  say  no  to  question  No.  1,  state  what  injuryr 
if  any,  will  be  done  to  the  lands  of  the  plaintiffs;  state  fully 
the  character  and  extent  of  such  injury.  Ans.  That,  by  the 
further  backing  up  of  the  water  on  said  lands,  the  plaintiffs' 
said  lands  will  be  damaged,  their  fences  will  be  destroyed, 
and  the  other  improvements  upon  said  real  estate  will  be 
injured  by  the  water  thereon,  and  their  growing  crops  will  be 
drowned  out.  Plaintiffs  will  receive  great  and  irreparable 
injury,  of  such  as  we  cannot  estimate  in  dollars  and  cents, 
and  that  the  damages  thereon  will  be  continuous  from  year 
to  year.  Francis  Watkins,  Foreman." 

Pending  the  finding  and  decision  of  the  court  the  restrain- 
ing order  was  so  modified  as  to  permit  the  filling  up  of  the 
trestle  work  with  earth,  except  that,  in  addition  to  the  cul- 
vert, another  opening,  not  less  than  fifteen  feet  in  width  on 
the  bottom,  at  the  natural  level,  should  be  left  free  of  earth. 

The  court,  at  the  request  of  the  appellant,  made  its  finding 
of  facts  and  conclusions  of  law  thereon,  finding  the  facts  in 
favor  of  the  appellees,  and  found,  as  conclusions  of  law  upon 
the  facts  found,  that  the  appellees  "are  entitled  to  have  the 
injunction  and  restraining  order  hereinbefore  granted  and 
modified,  made  perpetual." 

A  decree  was  entered  in  accordance  with  the  finding. 

429  The  errors  assigned  and  discussed  by  counsel  have 
reference  to  the  sufiiciency  of  the  complaint,  and  to  the  find- 
ings of  facts  and  conclusions  of  law. 

The  appellant  contends  that  the  complaint  shows  that  a 
right  of  action  had  not  accrued,  and,  therefore,  that  a  de- 
murrer to  it  should  have  been  sustained.  We  think  that 
counsel  have  misapprehended  the  nature  of  the  complaint. 
This  is  not  an  action  for  damages  simply,  but  a  suit  for 
injunction  to  prevent  threatened  damages. 

The  case  of  Sherlock  v.  Louisville  etc.  liy.  Co.,  115  Ind.  22, 
upon  which  appellant  relies,  was  an  action  seeking  various 
forms  of  relief  for  injury  to  land,  amongst  them  being  dam- 
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ages  for  overflow  of  the  land  caused  by  a  defective  construc- 
tion of  the  defendant's  railroad  bridge.  It  was  said  in  that 
case:  u  That  the  right  of  the  plaintiff"  was  to  have  his  land  free 
from  the  overflow,  and  to  recover  the  damages  resulting  there- 
from; and  that  the  wrong  of  the  railway  company  was  the 
negligent  construction  and  maintenance  of  the  bridge."  And 
the  court  held  that  it  was  not  shown  in  the  answer  that  the  rail- 
road company  had  a  prescriptive  right  to  flood  the  plaintiff's 
land,  or  that  he  had  any  knowledge  that  the  bridge  would 
flood  the  land,  or  acquiesced  in  such  flooding.  It  did  not, 
therefore,  appear  that  the  action  was  not  brought  in  good 
time,  and  the  answer  of  the  company  was  held  bad.  In  so 
far  as  that  case  has  any  bearing  upon  the  case  before  us,  we 
think  it  is  against  the  contention  of  the  appellant. 

The  material  averments  of  the  complaint,  so  far  as  they 
need  be  set  out  here,  are:  That  the  defendant  is  the  owner 
of  and  operating  a  railroad  which  runs  over  and  through 
plaintiff's  lands,  where  it  crosses  a  natural  stream  of  water 
known  as  Lilly  creek,  along  which  stream  there  flows  a  large 
amount  of  water  during  the  4SO  seasons  of  the  year  when 
there  is  the  most  rainfall;  that  when  said  railroad  was  con- 
structed in  1875,  it  was  built  across  said  stream  on  said  land 
on  trestlework  about  thirty  feet  high,  the  trestles  being  fif- 
teen feet  apart,  and  extending  out  on  each  side  of  said  stream 
until  the  entire  bridge  of  trestlework  was  three  hundred 
and  twenty  feet  long,  thus  leaving  full  and  free  opening  for 
all  the  water  coming  down  said  stream;  that  the  amount  of 
water  coming  down  said  stream  in  times  of  heavy  rainfall, 
and  during  the  wet  seasons  of  the  year,  is  such  that  the  high- 
water  mark  on  said  trestlework  bridge  is  ten  feet  above  ground 
and  extends  to  a  width  of  the  entire  length  of  said  trestle, 
work,  and  ranging  in  depth  from  five  to  ten  feet,  and  that  it 
is  not,  and  has  not,  been  unusual  for  the  water  during  the 
rainy  season  to  run  that  high;  that  the  defendant,  at  the 
commencement  of  this  suit,  had  adopted  plans  for,  and  com- 
menced to  construct,  a  stone  arch  culvert  for  said  streamf 
under  said  railroad,  with  an  opening  twelve  feet  wide  and  ten 
feet  five  inches  high  in  the  arch,  and  to  fill  all  the  space  then 
and  now  occupied  by  said  trestlework  with  a  bank  of  earth, 
so  that  no  opening  would  remain  for  the  water  coming  down 
the  stream  save  and  except  that  of  said  stone  arch  culvert; 
that  since  the  commencement  of  this  suit  said  culvert  has 
been  constructed  as  aforesaid;  that  said  defendant  is  now 
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proceeding  to  and  is  about  to  fill  up  the  intervening  space 
under  and  along  said  railroad  track  where  the  trestlework 
now  is,  with  an  earth  embankment,  entirely  closing  up  the 
passageway  for  the  water,  save  and  except  said  stone  arch 
culvert;  that  during  the  rainy  seasons  of  the  year,  in  the  fall, 
winter,  and  spring,  and  during  the  times  of  ordinary  rainfalls, 
especially  in  times  of  heavy  rainfalls,  the  water  flows,  and 
will  flow,  down  said  stream  in  such  amounts  that  said  stone 
arch  culvert  will  be  wholly  insufficient  to  carry  away  said 
431  water  under  said  railroad;  and  by  reason  of  the  construc- 
tion of  said  culvert  and  the  filling  in  of  the  embankment, 
the  water  coming  down  the  stream  will  be  impeded  in  its 
flow,  dammed  up,  and  backed  upon  the  lands  of  the  plain- 
tiffs; that  said  lands  are  all  farming  lands,  subject  to  culti- 
vation in  annual  crops,  and  to  pasture,  and  as  such  are  used 
by  plaintiffs,  and  that  there  are  situated  on  said  lands  fences 
and  other  improvements  necessary  in  the  use  and  occupancy 
of  said  real  estate;  that,  by  the  backing  up  of  the  water  as 
aforesaid  on  said  lands,  the  plaintiffs'  said  lands  will  be  dam- 
aged, their  fences  will  be  destroyed,  and  other  improvements 
upon  said  real  estate  will  be  injured  by  the  waters  thereon, 
and  their  growing  and  annual  crops  will  be  drowned  out, 
injured,  and  prevented  from  growing,  and  their  grass  lands 
thereon  will  be  wholly  unfit  for  use;  and  by  reason  of  the 
facts  aforesaid  the  plaintiffs  will  receive  great  and  irreparable 
injury,  of  such  character  as  cannot  be  estimated  and  meas- 
ured in  money  damages,  and  that  the  damage  will  be  con- 
tinuous from  year  to  year,  and  that  plaintiffs  would  be 
compelled,  in  order  to  recover  from  defendant  compensation 
for  the  damage  thus  sustained,  to  bring  numerous  suits 
against  defendant. 

We  think  this  complaint  was  sufficient  for  the  restraining 
order  prayed  for  to  prevent  the  threatened  injury. 

In  High  on  Injunctions,  section  12,  it  is  laid  down  as  a 
general  rule  that  whenever  the  rights  of  a  party  aggrieved 
cannot  be  protected  or  enforced  in  the  ordinary  course  of 
proceedings  at  law,  except  by  numerous  and  expensive  suits, 
a  court  of  equity  may  properly  interpose  and  afford  relief  by 
injunction. 

In  section  23,  of  tbe  same  work,  the  author  says  that  the 
appropriate  function  of  the  writ  of  injunction  is  to  afford  pre- 
ventive  relief  only,  and   not  to  correct  injuries  4"  which 
have  already  been  committed.     It  is  for  the  prevention  of  a 
am.  St.  Ksr..  \ou  XLL  -38 
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future  injury  actually  threatened,  and  to  prevent  the  perpe- 
tration of  a  legal  wrong  for  which  no  adequate  remedy  can 
be  had  in  damages. 

In  the  case  of  the  Mohawk  Bridge  Co.  v.  Utica  etc.  R.  R. 
Co.,  6  Paige,  554,  Chancellor  Walworth  said:  "If  the  magni- 
tude of  the  injury  to  be  dreaded  is  great,  and  the  risk  so 
imminent  that  no  prudent  person  would  think  of  incurring 
it,  the  court  will  not  refuse  its  aid  for  the  protection  of  the 
complainant's  rights  by  injunction,  on  the  ground  that  there 
is  a  bare  possibility  that  the  anticipated  injury  from  the  nox- 
ious erection  may  not  happen." 

The  erection  of  a  milldam,  as  said  in  High  on  Injunctions,, 
section  839,  in  such  a  manner  that  the  inundation  caused 
by  the  back  flowage  of  the  water  lessens  the  value  of  com- 
plainant's land,  destroys  his  timber,  and  imperils  the  health 
of  the  neighborhood,  will  be  enjoined. 

In  Stone  v.  Roscommon  Lumber  Co.,  59  Mich.  24,  it  was 
held  that  injunction  would  lie  to  prevent  the  flooding  of  the 
plaintiff's  land,  if  it  appeared  that  the  threatened  injury 
were  of  a  character  to  render  the  property  comparatively 
worthless  for  the  purposes  to  which  it  was  best  adapted,  and 
for  which  it  was  intended  by  the  owner  without  regard  to 
the  amount  of  the  immediate  damage  sustained;  that  the 
fact  that  annual  freshets  in  some  degree  impeded  the  growth 
of  hay  on  the  land  would  not  relieve  the  defendant  from  lia- 
bility for  erecting  a  dam  in  such  a  manner  as  to  flood  such 
land,  thereby  destroying  its  value  for  the  purposes  to  which 
it  was  best  adapted;  that  a  person  will  not  be  allowed  to 
destroy  the  property  of  another  by  a  series  of  threatened 
trespasses,  and  then  remit  him  to  his  remedy  at  law  to  recover 
damages  sustained,  but  equity  will  interfere  to  enjoin  the 
threatened  433  injury  at  any  period  of  its  perpetration,  and 
thus  prevent  a  multiplicity  of  suits. 

Bemis  v.  Upham,  13  Pick.  169,  was  a  case  where  an  injunc- 
tion was  sought  to  prevent  the  keeping  up  of  a  milldam, 
which  set  back  the  water  so  as  to  overflow  the  plaintiffs  dam 
higher  up.  It  was  admitted  by  the  defendant  in  that  case 
that  the  grievance  complained  of  was  a  nuisance,  but  it  was 
objected  that  there  was  an  adequate  and  complete  remedy  at 
law.  The  court  held  that  a  decree  in'  equity  was  the  only 
sufficient  remedy,  inasmuch  as  such  decree  could  extend  to 
all  parties  having  an  interest,  and  bind  them  effectually  for- 
ever; that,  instead  of  requiring  an  entire  prostration  of  tho 
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nuisance,  the  decree  might  be  modified  and  adapted  to  the 
just  rights  of  the  parties.  It  might  order  an  abatement  in 
part,  determine  the  height  to  which  the  dam  might  be  kept, 
the  terms  on  which  it  might  be  kept  up,  the  mode  of  using 
the  water,  and  other  incidents. 

So,  in  the  case  before  us,  the  restraining  order  forbidding 
the  filling  up  of  the  trestlework  with  earth  might  be,  and,  in 
fact  was,  so  modified  that  the  appellant  might  be  allowed  to 
fill  up  the  whole  space  except  that  occupied  by  the  culvert, 
and  an  additional  space  of  fifteen  feet,  and  thus  adapt  the 
decree  to  the  just  rights  of  the  parties,  giving  to  the  appellees 
all  the  relief  necessary  to  allow  the  floods  to  escape  readily, 
and  so  protect  their  land  from  the  overflow,  and  at  the  same 
time  enable  the  appellant,  with  the  least  inconvenience,  to 
put  its  road  in  good  condition. 

We  think  the  relief  by  injunction  was  the  only  adequate 
and  complete  remedy,  and  that  the  complaint  is  good  for 
that  purpose:  McGoldrick  v.  Slevin,  43  Ind.  522;  Clark  v. 
Jeffersonville  etc.  R.  R.  Co.,  44  Ind.  248;  Cox  v.  Louisville  etc. 
R.  R.  Co.,  48  Ind.  178;  Owen  v.  4S4  rhillips,  73  Ind.  284; 
Patoka  Township  v.  Hopkins,  131  Ind.  142;  31  Am.  St.  Rep. 
417;  Wilmarth  v.  Woodcock,  58  Mich.  482;  Galveston  etc.  Ry. 
Co.  v.  Tait,  63  Tex.  223;  Moore  v.  Chicago  etc.  Ry.  Co.,  75 
Iowa,  263;  10  Am.  &  Eng.  Ency.  of  Law,  835,  843,  977. 

Under  the  assignment  of  error,  that  the  court  erred  in  its 
finding  of  facts  and  conclusions  of  law,  counsel  argue  only 
that  the  evidence  does  not  sustain  the  finding.  The  record 
shows  that  there  was  ample  evidence  in  support  of  the  alle- 
gations of  the  complaint  and  the  findings  of  the  court. 
Under  numerous  decisions  this  is  sufficient,  even  though  there 
were  certain  computations  offered  in  evidence  to  show  that 
the  culvert  might  carry  the  water.  For  such  conflict  of  tes- 
timony, if  it  be  such,  we  cannot  disturb  the  findings.  The 
court  seems  to  have  arrived  at  a  just  and  equitable  adjust- 
ment of  the  rights  of  both  parties. 

The  judgment  is  affirmed. 


Injunction  to  Prevent  Overflow  of  Lands.— Equity  has  power  to 
prevent,  by  injunction,  injuries  by  back  flowage  of  water  caused  by  a  dam: 
Sheldon  v.  Rockwell,  9  Wis.  166;  76  Am.  Deo.  '265,  and  note;  Earl  v.  Dt  Hart, 
12  N.  J.  Oh.  280;  72  Am.  Dec.  395;  Fanu  v.  Dudley,  78  Ala*  124;  56  Am. 
Rep.  24.  An  injunction  will  issue  to  stop  the  diversion  or  nnreasonable 
obstruction  of  a  watercourse:  Atchison  etc.  It.  R.  Co.  v.  Long,  46  Kan.  701; 
26  Am.  8t  Rep.  165,  and  note;  Kay  v.  Kirk,  76  Md.  41;  85  Am.  St.  Rep. 
408.     See,  also,  the  note  to  What  ton  v.  Steven*,  35  Am.  St.  Rep.  303. 
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Steffy  v.  Monroe  City. 

[135  Indiana,  466.] 
Municipal  Ordinances — When  Unreasonable.  ~- A  municipal  ordinance 
requiring  the  removal  from  the  doors  and  windows  of  saloons  for  the  sale 
of  intoxicating  liquors  of  all  screens  and  other  obstructions  to  the  view 
of  the  interior  of,  and  the  business  transacted  within,  such  saloon  is  void, 
as  unreasonable,  prohibitive  of  lawful  business,  and  not  in  the  line  of 
regulation. 

W.  A.  Cullop,  C.  B.  Kessinger,  C.  A.  Buskirk,  and  J.  W. 
Brady,  for  the  appellant. 

E.  F.  Ritter  and  H.  L.  Ritter,  for  the  appellee. 

466  Hackney,  J.  The  appellee  sued  the  appellant,  in  the 
Knox  circuit  court,  for  the  recovery  of  penalties  prescribed  by 
its  ordinance,  for  maintaining  a  saloon  for  the  sale  of  intoxi- 
cating liquors  without  removing  from  the  doors  and  windows 
thereof  all  screens  and  other  obstructions  to  the  view  of  the 
interior  of  and  the  business  transacted  within  such  saloon. 
The  venue  of  the  cause  was  changed  to  the  Gibson  circuit 
court,  where,  upon  issues  formed,  a  hearing  resulted  in  find- 
ings and  judgment  467  against  the  appellant.  Upon  proper 
assignments  of  error  the  validity  of  the  ordinance  in  question 
is  attacked  in  this  court. 

The  ordinance,  one  section  of  which  was  set  forth  in  the 
complaint,  and  the  whole,  as  introduced  in  evidence,  is,  in  its 
essential  features,  the  same  as  that  involved  in  the  case  of 
Champer  v.  City  of  Greencastle  (Ind.,  Oct.  31,  1893),  except 
that  it  contained  no  preamble  declaring  an  object  to  aid  in 
the  detection  and  prosecution  of  crimes,  and  it  contained  no 
provision  excepting  its  application  to  saloous  having  the 
usual  and  ordinary  shutters. 

It  is  earnestly  and  ably  insisted  that  the  ordinance  is  un- 
reasonable in  its  interference  with,  and  restrictions  upon,  the 
lawful  traffic  in  intoxicating  liquors,  and  that,  being  unrea- 
sonable, it  is  void.  Numerous  authorities  are  cited  in  support 
of  this  insistence,  and  they  would  in  many  instances  appear 
to  support  this  view,  but  we  do  not  adopt  them  in  limits  to 
which  their  language  seems  to  extend.  It  is  firmly  settled 
that,  when  legislative  power  has  been  extended,  its  exercise 
necessarily  involves  the  authority  to  determine  whether  its 
results  are  reasonable  or  unreasonable,  and,  if  the  judiciary 
assumes  to  pass  upon  the  reasonableness  or  unreasonableness 
of  the  results  which  flow  from  the  exercise  of  that  power,  it 
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departs  from  its  functions  as  one  of  the  independent  co-ordi- 
nate branches  of  the  government:  A  Coal-Float  v.  City  of 
Jeffersonville,  112  Ind.  15;  Cleveland  etc.  Ry.  Co.  v.  Harring- 
ton, 131  Ind.  426. 

It  would  result  in  the  greatest  confusion  of  decisions  to  per- 
mit, in  any  case,  the  introduction  of  evidence  as  to  the  effect 
of  an  ordinance  upon  a  business,  trade,  or  occupation.  The 
jury  would  in  one  case  hold  that  under  the  facts  proven  the 
ordinance  was  invalid,  while  in  another  case,  with  more  or 
less  evidence  of  its  hurtful  consequences,  the  ordinance  would 
be  held  valid.  Nor  468  would  it  be  more  just  to  permit  the 
reasonableness  of  an  ordinance  to  be  determined  by  the  court, 
as  a  question  of  law,  arising  upon  the  face  of  the  ordinance, 
and  from  a  judicial  knowledge  of  its  harmful  effects.  To  do 
so  would  be  to  deny  the  right  of  the  legislative  branch  of  the 
government,  whether  local  or  general,  to  judge  of  the  wisdom 
and  prudence  of  its  own  enactments,  or  it  would  result  in  the 
co-existence  of  power  in  the  legislative  and  judicial  depart- 
ments to  judge  of  that  wisdom  and  prudence  which  would 
invite  endless  conflict  of  decision  between  the  departments. 

The  exact  question  here  is,  as  it  must  be  in  every  case  in- 
volving the  exercise  of  legislative  functions,  Does  the  power 
exist  to  pass  the  act  or  adopt  the  ordinance? 

As  we  said  in  Champer  v.  City  of  Greencastle,  35  N.  E.  Rep. 
14:  "Municipal  corporations  have  such  powers  only  as  are 
conferred  upon  them  by  the  act  of  the  legislature  creating 
them,  and  such  incidental  powers  as  are  implied  by  their 
creation,  and  as  are  essential  to  the  accomplishment  of  the 
purposes  of  their  creation,  and  for  their  continued  existence." 

In  that  case  it  was  held  that  cities  had  no  power  to  pass 
such  an  ordinance  as  that  now  before  us,  and  we  must  adhere 
to  that  ruling.  If  there  is  no  greater  power  given  by  the 
legislature  to  towns  than  to  cities,  with  respect  to  the  liquor 
traffic,  that  case  must,  in  its  conclusion,  rule  the  present. 
Cities  have  the  express  power  to  licenee  and  regulate  the  sale 
of  liquors:  Rev.  Stats.  1881,  sees.  3106,  3154. 

The  language  of  the  grant  of  power  to  towns  is  as  follows: 
"To  license,  regulate,  or  restrain  ....  the  sale  of  spirituous, 
vinous,  malt,  or  other  intoxicating  liquors":  Rev.  Stats.  1881, 
sec.  3333. 

The  ordinance  in  question,  while  not  expressly  denying? 
does  infringe  the  power  of  the  saloon-keeper  to  sell  *••  under 
a  license,  although  counsel  for  the  appellee  insist  that  the 
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town  possessed  the  power  to  deny  such  right.  We  cannot 
believe  that,  by  the  use  of  the  word  "  restrain^'  in  the  grant  of 
power,  the  legislature  intended  to  confer  upon  towns  the 
power  to  prohibit  the  traffic.  If  such  were  the  necessary 
construction  of  the  power  it  would  be  of  doubtful  validity,  in 
view  of  the  fact  that  cities  are  given  no  such  power,  and  the 
general  system  of  licensing  the  traffic  under  state  legislation, 
in  all  parts  of  the  state,  would  be  wholly  inconsistent  with 
the  possession  or  exercise  of  prohibitory  power  by  towns. 

The  complaint  does  not  allege  that  the  appellant  was  con- 
ducting his  business  without  a  license  from  the  state  or  from 
the  appellee,  and  we  oannot  presume  that  he  was  not  con- 
ducting it  without  licenses,  and  making  sales  in  violation  of 
law.  The  power,  therefore,  which  the  appellee  could  have 
exercised,  and  ihat  which  we  presume  she  attempted  to  exer- 
cise, was  to  "  regulate"  the  sales  of  liquor  by  saloon-keepers. 

As  we  held  in  Champer  v.  City  of  Greencastle,  35  N.  E.  Rep. 
14,  the  ordinance  fails  in  this  attempt,  in  that  it  exceeds  the 
power  to  regulate  the  sales  of  liquor.  The  ordinance  clearly 
creates  an  offense,  and  prescribes  a  penalty,  which  may  be 
complete  if  no  sales  of  liquor  are  made  or  attempted.  It  does 
not  attempt  to  prescribe  the  conditions  under  which  the  sales 
that  are  authorized  by  the  state  and  by  the  town  may  be 
made,  either  as  to  time,  place,  or  persons.  It  is  manifestly  a 
departure  from  the  power  given  to  regulate  the  sales  of  liquor, 
and  if  the  departure  made  can  be  upheld  the  question  of  the 
limit  of  power  no  longer  exists. 

When  we  have  passed  beyond  the  scope  of  the  power  given, 
we  must  then  uphold  an  exercise  of  the  most  extreme  power. 
To  permit  this  excess  of  power  would  give  sanction  to  a  re- 
quirement that  the  liquor  traffic  may  only  4T0  be  conducted 
under  circumstances  rendering  it  practically  impossible  to 
conduct  it  at  all. 

Any  such  requirement  would  be  prohibitive  and  not  in  the 
line  of  regulation.  So  the  ordinance  before  us  is  prohibitive, 
to  the  extent  that  it  departs  from  the  power  to  regulate.  It 
is  claimed  that  the  ordinance  should  find  favor  and  support 
in  the  fact,  as  it  is  urged,  that  in  saloons  the  law  is  violated, 
and  that  a  clear  view  of  the  transactions  of  the  saloons  by  the 
public  and  its  officers  will  facilitate  the  detection  and  punish- 
ment of  such  violations. 

We  are  not  at  liberty  to  presume  that  a  business  conducted 
under  the  legislative  sanction  of  the  state  and  of  the  town  is 
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conducted  in  violation  of  law.  In  the  courts  all  lawful  busi- 
ness must  be  presumed  to  be  conducted  in  a  lawful  manner. 

The  more  obvious  purpose  of  the  ordinance  was  to  expose 
to  the  view  of  the  public  those  persons  of  the  town  who  might 
visit  the  saloons  and  drink  intoxicants  therein,  and  by  reason 
of  such  exposure  deter  them  from  such  visits,  thereby  not  only 
restraining  such  patrons  in  their  desires  for  intoxicants,  but 
in  the  same  proportion  curtailing  the  business  of  the  saloon- 
keeper. Such  an  object  is  prohibitive,  and  is  not  within  the 
powers  conferred  upon  towns. 

If  the  wisdom  of  the  measure  were  before  us  we  should  be 
slow  to  approve  it,  for  the  reason,  as  well  stated  by  counsel 
for  the  appellant,  if  the  moral  example  of  drinking  be  a  bad 
one,  it  should  "not  be  thrust  too  glaringly,  and  with  too  cor- 
rupting influence,  upon  the  passing  public,  mixed  of  all  ages 
and  sexes  of  people." 

The  distinction  between  this  case  and  those  cases  holding 
valid  screen  ordinances,  relating  to  times  when  it  is  not  law- 
ful to  make  any  sales,  is  patent. 

In  the  one  no  prohibitive  power  exists,  while  in  the  4T1 
other  it  clearly  does  exist.  In  the  one  the  legislature  and 
the  town  have  given  the  right  to  make  sales,  and  in  the  other 
the  legislature  has  not  only  failed  to  give  the  right  to  make 
sales,  but  has  expressly  prohibited  sales.  Therefore,  the  con- 
flict claimed  does  not  exist. 

We  conclude,  therefore,  that  the  ordinance  in  question  is 
void,  and  that  it  was  error  to  overrule  the  demurrer  to  the 
second  paragraph  of  complaint. 

The  judgment  of  the  circuit  court  is  reversed. 

Municipal  Corporations. — Ordinances  passed  by  the  governing  body 
of  a  city  mast  be  reasonable,  not  inconsistent  with  the  laws  of  the  state,  nor 
repugnant  to  the  fundamental  rights;  nor  must  they  be  oppressive  nor  con* 
travene  common  right:  Anderson  v.  City  of  Wellington,  40  Kan.  173;  10  Am. 
St  Rep.  175.  This  question  will  be  found  fully  discussed  in  the  notes  to 
the  following  cases:  Mayor  v.  Dry  Dock  etc  R.  R.  Co.,  28  Am.  St.  Rep.  614; 
State  v.  Tenant,  28  Am.  St.  Rep.  721;  People  v.  Armstrong,  16  Am.  St  Rep. 
684;  City  of  Clinton  v.  Phillips,  11  Am.  Rep.  64;  and  the  extended  notes  to 
Robinson  v.  Mayor,  34  Am.  Deo.  633,  and  Ward  v.  Mayor,  35  Am.  Rep.  702, 
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DlOKSON  V.  "Waldron. 

{136  Indiana,  507.] 

Mibtik  and  Seeyant— Theater  Managers— Duties  and  Liabilities  of- 
Theater  managers  who  invite  the  public  to  become  their  patrons  and 
guests  owe  a  special  duty  to  those  accepting  such  invitation  to  protect 
them  from  injury  while  present,  and  particularly  that  they  shall  not 
suffer  wrong  or  injury  from  the  agents  or  servants  of  those  who  have 
invited  them;  and  if  such  a  servant,  acting  within  the  line  of  his  duty, 
commits  a  wrongful  act  toward  such  patron  or  guest,  the  manager  and 
master  is  liable  in  damages  therefor. 

Master  and  Servant — Theater  Manager's  Liability  for  Wrongful  Act 
OF  His  Servant. — The  servant  or  agent  of  a  theater  manager  whose 
duty  it  is  to  preserve  order  in  and  about  the  theater  must  necessarily 
be  the  judge  as  to  whether  the  conduct  of  a  patron  or  guest  is  so  offen- 
sive and  disorderly  as  to  require  his  removal,  but  if  such  servant,  act- 
ing in  the  line  of  his  duty,  makes  a  mistake  and  wrongfully  and  unjustly 
attacks  and  injures  an  inoffensive  patron  of  the  theater,  the  manager 
thereof  must  respond  in  damages,  and  the  fact  that  such  servant  is  a 
special  policeman  will  not  relieve  the  manajer  and  master  from  liability. 

Witnesses— Competency — Question  for  Trial  Court. — The  competency  of 
a  person  offered  as  a  witness  to  testify  must  be  decided  by  the  trial  court, 
then  and  there,  and  its  ruling  is  not  subject  to  review  nor  disturbance, 
on  appeal,  unless  a  clear  abuse  of  discretion  is  shown. 

W.  H.  H.  Miller,  F.  Winter,  J.  B.  Elam,  B.  K.  Elliott,  W.  F. 
Elliott,  P.  Norton,  R.  0.  Hawkins,  and  H.  C.  Smith,  for  the 
appellants. 

0.  Oresham,  J.  B.  Kealing,  and  M.  M.  Hugg,  for  the  appellee. 

*0T  Howard,  J.  On  October  1,  1887,  and  at  the  time  of 
the  bringing  of  this  suit,  appellants  were  the  lessees  and  man- 
agers of  the  Park  Theater,  in  the  city  of  Indianapolis.  At  the 
entrance  to  the  theater,  about  three  feet  from  the  sidewalk,  a 
flight  of  stairs  ran  up  to  a  landing,  at  the  rear  of  which  was 
the  box-office  for  the  sale  of  508  tickets.  At  either  side  of  the 
landing  a  flight  of  stairs  led  up  to  the  east  and  west  entrance 
doors  to  the  theater.  At  the  top  of  the  first  flight  of  stairs,  at 
the  edge  of  the  landing,  gates  were  placed,  four  feet  high,  to 
keep  the  crowd  back.  Between  these  gates  was  an  opening, 
where  the  chief  officer  of  the  theater,  named  Klingensmith 
an  employee  of  appellants,  stood  while  the  crowd  was  coming 
up,  after  which  the  gates  were  opened,  and  this  officer  went 
to  keep  order  in  the  gallery. 

Appellants  also  managed  and  controlled  other  theaters  in 
Indianapolis  and  elsewhere,  and,  in  their  absence,  John  Dick- 
son, brother  of  the  appellant  George  A.  Dickson,  was  the  gen- 
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eral  manager  of  Park  Theater,  acting  for  appellants.  He  also 
assisted  in  selling  tickets. 

John  M.  Kiley  was  the  head  janitor  of  the  theater,  and 
lived,  with  his  family,  in  the  theater  building.  He  was  also 
doorkeeper,  and  stood  at  the  west  door,  but  could  leave  in  case 
of  emergency.  At  the  request  of  appellants  he  was  granted 
special  police  powers  by  the  metropolitan  board  of  police  of 
the  city  of  Indianapolis,  such  powers  to  be  exercised  at  the 
Park  Theater.  He  received  his  pay  from  appellants.  He  had 
been  in  the  employment  of  appellants  at  the  theater  before 
receiving  his  police  powers,  and  his  pay  was  not  increased 
after  receiving  such  powers.  Appellants  requested  his  ap- 
pointment at  the  suggestion  of  the  chief  police  officer,  Kling- 
ensmith,  for  the  purpose  of  assisting  him  in  preserving  order 
in  the  theater.  He  was  not  relieved  of  any  of  his  duties  in 
the  theater  after  being  appointed  special  policeman.  His 
instructions  from  appellants  were  not  to  make  any  arrests^ 
except  to  assist  Klingensmith,  unless  otherwise  ordered  by 
appellants,  or  by  John  Dickson.  In  Klingensmith's  absence 
Kiley  acted  for  him. 

Joseph  Gordon  was  treasurer  and  ticket-seller  for  the  theater. 

509  On  the  evening  of  October  1,  1887,  Joseph  Gordon  was 
in  the  box-office  selling  tickets.  John  Dickson  was  also  in 
the  box-office  assisting  in  the  sale  of  tickets. 

On  that  evening  appellee,  who  was  a  conductor  on  the 
Indianapolis,  Decatur,  and  Western  Railroad,  came  with  four 
friends  to  attend  an  entertainment  at  the  theater.  Appellee 
testifies  that  he  went  upstairs  to  the  ticket-office  and  called 
for  a  ten  cent  ticket;  that  he  gave  the  ticket-seller,  Joseph 
Gordon,  a  silver  dollar,  and  received  from  him  his  ticket  and 
only  seventy  cents  in  change,  and  that  another  of  the  party, 
named  Doran,  also  had  some  misunderstanding  as  to  the  pur- 
chase of  his  ticket. 

The  testimony  of  appellee  then  proceeds:  "I  do  not  re- 
member just  exactly  whether  Doran  had  purchased  his  ticket 
before  me  or  after  I  did.  He  wanted  a  ticket  to  go  upstairs, 
too,  and  they  gave  him  a  ticket  to  go  downstairs,  and  I  snys  to 
the  ticket-seller  like  this,  I  said,  '  Here  is  five  of  us  in  a  party  t 
and  want  to  go  together;  you  have  made  a  mistake  in  our 
tickets.'  He  said,  'What  is  the  matter  with  you?  Get  away 
from  that  window  and  give  others  a  chance.'  I  said,  '  I  am 
not  going  until  I  get  my  right  change.  You  have  made  a 
mistake  in  my  change,  too,'  and  held  out  my  hand — I  had 
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not  taken  my  hand  down  from  the  shelf  in  front  of  the  win- 
dow— and  he  reached  through  the  window  and  grabbed  my 
change  and  ticket,  and  slapped  me  in  the  face  at  the  same 
time,  and  said,  '  Damn  you,  get  away  from  that  window'; 
and  reached  for  my  brakeman  and  grabbed  his  ticket,  and 
said,  'Police,'  or  'Johnny,'  I  do  not  know  which,  'Police,'  or 
'Johnny,  arrest  that  man  for  a  vag.'  A  man  named  Kiley  f 
there,  a  private  policeman  for  the  theater  company,  stepped 
up  at  the  side  of  me,  or  behind  me,  and  knocked  me  down." 

He  testifies  that  the  first  blow  was  on  the  left  forehead, 
which  knocked  him  partly  down  on  his  left  elbow;  that  51° 
when  he  attempted  to  rise  Kiley  struck  him  again;  that 
altogether  he  was  struck  six  times  on  the  head,  three  times 
on  the  left  shoulder,  and  twice  on  the  left  forearm;  that  dur- 
ing this  time  Kiley  said  nothing  to  him,  but  that  he  asked 
Kiley  what  he  was  beating  him  for,  "  and  I  said  if  he  had 
any  thing  to  arrest  me  for,  to  arrest  me,  and  for  God's  sake 
not  to  beat  my  brains  out." 

Somebody  then  interfered,  and  Kiley  for  the  time  with- 
drew, and  then  Gordon  came  out  of  the  ticket-office  and 
grabbed  appellee  about  the  neck  with  his  left  arm,  and  began 
pounding  him  in  the  face  with  his  fist,  then  knocked  him 
down  and  kicked  him  two  or  three  times;  that  Kiley  then 
arrested  him,  and  sent  him  to  the  police  station. 

The  testimony  of  appelkints'  witnesses  as  to  the  transac- 
tion differs  in  almost  all  the  details  from  that  given  by  ap- 
pellee, but  not  in  the  main  facts;  that  is,  the  beating  of 
appellee  in  front  of  the  ticket-office  by  Gordon  and  Kiley; 
that  the  quarrel  resulted  from  disputes  as  to  the  purchase  of 
tickets;  that  both  assaults  were  made  upon  appellee  before 
his  arrest  by  Kiley,  and  that  appellee  did  not  strike  either  of 
his  assailants. 

The  testimony  of  Joseph  Gordon  and  John  Kiley  shows 
their  treatment  of  appellee  to  have  been  most  brutal.  Gor- 
don testifies  that  he  and  John  Dickson  were  in  the  ticket- 
office  when  appellee  came  up  and  threw  down  a  silver  dollar 
and  asked  for  a  ticket,  not  specifying  what  priced  ticket; 
that  he  gave  him  his  ticket  and  the  proper  change.  His  tes- 
timony then  proceeds:  "  He,"  Waldron  (appellee),  "said,  'You 
did  not  give  me  my  right  change.'  I  said,  '  Yes,  sir.'  He 
Baid,  '  No,  sir.'  I  said,  '  I  gave  you  just  the  exact  change 
with  your  ticket,  and  if  you  did  not  get  your  change  some- 
body else  got  it.'     He   said,  '  You  did  not.'    I  said  '  I  did.* 
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....  I  sold  two  or  three  tickets  while  he  stood  there  argu- 
ing." That  appellee  511  then  called  him  a  vile  name.  "I 
said,  'Be  careful,  I  won't  take  that  off  of  anybody;  you  or 
anybody  else.'  He  said,  *  I  want  my  change.'  I  said, 'Your 
change  was  right,  and,  if  it  is  not,  when  we  make  up  the  house 
our  cash  will  show  it,  and  if  there  is  any  over  we  will  make 
it  good  to  you.' "  That  thereupon  appellee  repeated  the  vile 
name,  and  Gordon  went  out  of  the  ticket-office  and  attacked 
appellee.  "  He  was  standing  up  pretty  near  the  office,  and  I 
hit  him,  and  he  turned  around  and  squared,  and  I  hit  him 

again I  could  not  say  how  hard  I  hit  him;  I  hit  him 

pretty  hard;  I  tried  to In  the  face."    That  there  was 

nothing  said  between  them  after  Gordon  came  out  of  the 
office.  "Then  we  got  on  over  to  the  stairway,  and  I  hit  him 
again,  and  got  my  arm  around  his  neck,  and  we  were  about 

three  or  four  steps  down  from  the  top I  caught  him 

around  the  neck  with  my  arm  and  pulled  him  down 

I  got  him  clown  on  the  stairway  and  hit  him  two  or  three  times 

more,  and  I  kicked  him  a  couple  of  times I  hit  him 

in  the  face I  hit  him  three  or  four  times  there,  and 

kicked  him,  and  then  he  said,  '  I  have  enough.'  ....  Mr^ 
Kiley  was  downstairs  at  the  time,  out  on  the  sidewalk.  .... 
I  had  quit  when  he  halloed,  'I  have  enough.'  ....  Kiley 
was  coming  up  when  he  said  that,  and  I  said,  'Kiley  arrest 
this  man.'  When  Kiley  came  up  I  started  to  let  go  when 
[some]  fellow  said, '  Give  it  to  him.'  Kiley  hit  him  with  the 
mace."     That  when  Kiley  hit  Waldron  (appellee)  the  latter 

was  "partially  down;  just  about  half-way  up I  was 

very  near  up  on  my  feet When  Kiley  came  up  and 

hit  him  I  let  go  of  him,  and  went  upstairs  and  went  into 
the  office  and  sold  tickets." 

The  witness  Adkins,  who  was  ticket-holder  at  the  east 
door,  testified:  "I  thought  I  would  go  down  and  see  5I*  and 

stop  that  fussing  if  I  could They  had  hold  of  each 

other  when  I  got  there I  just  stooped  down  and  put 

my  hand  under  their  shoulders  and  assisted  them 

Just  as  I  was  in  the  act  of  raising  them  up  I  threw  my  eyes 
down  the  stairway  and  saw  Mr.  Kiley  coming  up,  and  just 
about  the  time  they  got  straightened  on  their  feet  Mr.  Gordon 
said  to  Mr.  Kiley,  'Arrest  that  man.'  Mr.  Kiley  came  up  to 
him,  and  I  saw  Mr.  Kiley  throw  up  his  left  hand  ....  and 
the  next  I  saw  he  struck  him  ....  with  his  mace." 

Kiley  himself  testified  that  the  appellant,  Henry  M.  Tal- 
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bott,  had  instructed  him  that  his  "  duties  were  to  take  tickets- 
at  the  door,  and  supervise  the  cleaning  of  the  house,  and  as- 
sist Mr.  Klingensmith  in  making  arrests  or  preserving  order." 
That  sometimes  when  employees  would  come  to  him  and  tell 
him  that  there  was  a  disturbance  in  some  part  of  the  house 
he  would  go  there. 

As  to  the  disturbance  he  testified:  "I  was  walking  up  the 
stairway  and  happened  to  glance  up,  and  I  saw  Mr.  Gordon 

having  a  fight,  fighting  with  a  man  on  the  stairway 

The  man's  head  was  up  against  the  casing  on  the  west  side  of 

the  stairway He  was  sitting  facing  me  as  I  came  up. 

....  He  [Gordon]  was  on  the  step  above  him,  and  had  hold 

of  him I  did  not  hear  the  man  say  any  thing;  Gordon 

only  said  'Arrest  this  man.'" 

"What  did  you  do  after  striking  Mr.  Waldron?"  "I  ar- 
rested him." 

John  Dickson  had  remained,  during  the  whole  time,  in  the 
ticket-office,  and  had  seen  the  greater  part  of  the  conflict,  as  de- 
tailed by  Gordon  and  Kiley,  and  in  his  testimony  corroborates 
most  of  their  statements. 

He  says:  "I  went  on  selling  tickets  and  took  no  further  no- 
tice of  it;  things  of  that  kind  are  liable  to  occur  51S  every  once 
in  a  while."  That  he  remained  selling  tickets;  did  not  go 
out  during  the  whole  trouble;  did  not  say  any  thing  to  Gordon 
when  he  first  told  him  what  the  trouble  was;  did  not  give 
any  directions  to  anybody;  saw  Kiley  coming  up  the  stairs 
to  where  Gordon  had  hold  of  Waldron,  and  they  were  strug- 
gling and  partly  raised  up,  getting  on  their  feet.     "  I  do  not 

think  I  said  any  thing  to  him  [Kiley] I  went  on  selling 

tickets." 

The  appellant  George  A.  Dickson  testified  that  Kiley  was 
not  to  assist  in  any  arrest  unless  called  upon  by  Klingen- 
smith, or  unless  under  instructions  of  appellants  or  of  John 
Dickson;  that  John  Dickson  acted  for  them  in  their  absence. 

The  appellant  Henry  M.  Talbott  testified  that  he  agreed 
with  the  evidence  given  by  his  co-appellant,  and  that  the 
answers  given  by  him  were  correct.  He  stated  further  that 
while  Kiley  was  in  the  theater  he  generally  did  what  appel- 
lants told  him,  but  was  not  sure  that  he  gave  Kiley  orders, 
personally;  that  "John  Dickson  was  deputized  to  look  after 
that." 

John  Dickson  was  not  only  present  on  this  occasion,  but 
was  generally  at  the  theater  during  entertainments.     He  tes- 
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tified  that  he  "  wore  off  his  vest,''  leaning  against  the  inside 
shelf  of  the  ticket-office.  He  acted  for  appellants  in  signing 
the  firm  name  to  the  request  made  for  Kilev's  appointment 
as  policeman. 

This  request  was  as  follows: 

"  Indianapolis,  Ind.,  April  21,  1887.. 
"  To  the  Board  of  Metropolitan  Police   Commissioners  of  the 
City  of  Indianapolis: 

"  The  undersigned  respectfully  request  your  board  to  con- 
fer special  police  powers  on  John  M.  Kiley,  who  is  employed 
and  paid  by  the  undersigned,  the  said  police  514  powers  to 
be  used  in  and  about  Park  Theater  and  Dime  Museum,  Indi- 
anapolis, Indiana. 

"And,  in  consideration  of  said  grant  of  police  powers,  the 
undersigned  hereby  become  responsible  for  his  obeying  your 
rules,  and  for  all  illegal  acts  done  by  said  John  M.  Kiley 
while  doing  duty  as  said  special  policeman. 

"Dickson  &  Talbott. 
"J. 

"Approved:  N.  R.  Ruckle,  Pres't.  Bd.  M.  P.  Commrs." 

The  complaint  was  in  seven  paragraphs,  alleging  three 
causes  of  action  against  appellants — assault  and  battery,  false 
imprisonment,  and  malicious  prosecution.  The  court  refused 
to  admit  evidence  as  to  the  charges  of  false  imprisonment 
and  malicious  prosecution,  and  instructed  the  jury  to  find  for 
the  appellants  on  those  issues.  The  court  also  instructed 
the  jury  that  the  appellants  were  not  liable  for  the  alleged 
assault  and  battery  by  Gordon,  the  ticket-seller.  Whether 
there  was  error  in  such  ruling  and  instructions  in  favor  of 
appellants  we  need  not  inquire,  since  appellee  has  not  insisted 
on  it. 

The  jury  found  a  general  verdict  for  appellee  as  to  the 
assault  and  battery,  and  for  appellants  as  to  the  other  two 
charges. 

The  jury  also  found,  in  answer  to  special  interrogatories, 
that  John  M.  Kiley,  while  in  appellants'  theater,  on  October 
1,  1887,  struck  appellee  a  number  of  blows  upon  the  head 
with  a  mace,  and  thereby  inflicted  severe  wounds. 

That  such  blows  resulted  in  appellee's  losing  the  hearing  of 
his  left  ear,  and  otherwise  permanently  disabling  him,  and 
causing  him  to  lose  his  situation  as  freight  conductor. 

That  appellee,  at  the  time  and  place  mentioned,  in  the 
view  of  John  M.  Kiley,  did  not  commit  any  crime,  or  ftl*  vio- 
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late  any  ordinance  of  the  city  of  Indianapolis,  and  that  the 
said  Kiley  had  no  warrant  for  the  arrest  of  appellee. 

That  John  M.  Kiley,  at  the  time  alleged,  was  an  employee 
of  appellants;  that  he  said  nothing  to  appellee  before  assault- 
ing hira;  that  it  was  one  of  the  duties  of  Kiley,  as  the  servant 
and  employee  of  appellants,  to  preserve  order  and  suppress 
disturbances  in  appellants'  theater,  and  that  he  had  received 
from  appellants  general  authority  for  that  purpose. 

That  appellee,  while  in  appellants'  theater  on  said  occa- 
sion, had  not  committed  any  crime,  nor  violated  any  ordi- 
nance of  said  city. 

That  the  said  Kiley,  at  said  place  and  time,  assaulted  and 
beat  appellee  on  the  head  with  his  mace  before  he  arrested 
him;  that  the  said  Kiley,  when  so  assaulting  appellee,  was 
acting  as  the  servant  and  employee  of  appellants,  and  engaged 
in  their  business,  and  acting  within  the  general  scope  of  the 
duties  of  his  said  employment. 

That  John  T.  Dickson,  brother  of  one  of  the  appellants, 
was  at  said  time  present  in  the  box-offioe  of  said  theater, 
and  did  on  said  occasion,  and  prior  thereto,  sell  tickets  for 
appellants;  that  with  the  knowledge  of  appellants,  at  and 
prior  to  said  time,  the  said  John  T.  Dickson  went  to  said  the- 
ater and  gave  instructions  to  appellants'  employees;  and  that, 
in  the  absence  of  appellants,  the  said  John  T.  Dickson  was 
deputized  to  act  for  them  at  their  said  theater  as  manager; 
that  he  signed  the  firm  name  to  the  application  for  police 
powers  to  be  conferred  upon  the  said  John  M.  Kiley,  and  that 
he  had  authority  to  so  sign  said  firm  name;  that  appellants 
were  at  said  time  the  lessees  and  managers  of  said  theater; 
that  all  the  injuries  received  by  appellee  in  and  about  said 
theater  on  said  evening  were  inflicted  by  said  John  M.  Kiley; 
that  said  Joseph  Gordon  was  an  employee  of  appellants  51ft 
as  one  of  the  ticket-sellers  on  said  evening,  and  was  then  and 
there  on  duty;  that  said  John  M.  Kiley  was  an  employee 
of  appellants  as  janitor  and  a"s  ticket-taker  at  the  west 
entrance  door  of  said  theater  on  said  evening;  that  he  was 
commissioned  as  special  policeman  about  April  22,  1887,  to 
act  in  connection  with  his  other  duties  at  appellants'  said 
theater,  and  at  their  special  request;  that  at  the  request  of 
said  Gordon  said  Kiley  did  arrest  said  appellee  on  said  eve- 
ning; that  all  the  wounds  and  bruises  received  by  appellee  at 
said  theater  on  said  evening  were  inflicted  by  said  Kiley,. 
near  said  ticket-office,  and  before  the  arrest  of  appellee;  that 
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neither  of  appellants  was  present  at  the  time  appellee  received 
his  injuries,  and  neither  of  them  had  directed  or  advised  any 
assault  upon  appellee. 

It  is  enough  to  say  that  these  answers  are  fully  sustained 
by  the  evidence  in  the  record. 

The  main  question  in  thie  case,  and  perhaps  the  only  one 
that  need  be  decided,  is,  Whether  appellants  are  liable  to- 
appellee  for  the  injuries  inflicted  upon  him  by  their  employee, 
John  M.  Kiley? 

The  treatment  due  from  a  carrier  to  his  passenger,  from  an 
innkeeper  to  his  guest,  and  from  a  theatrical  manager  to  hi& 
patron,  while  perhaps  differing  in  degree,  is  similar  in  kind. 

The  duty  of  a  railroad  company  to  its  passengers  is  well 
expressed  in  Indianapolis  Union  Ry.  Co.  v.  Cooper,  6  Ind. 
App.  202.  This  was  a  case  where  a  passenger,  having  pur- 
chased his  ticket,  was  in  the  company's  station  on  his  way  ta 
his  train,  when  he  was  assaulted  by  one  of  the  "  gatemen"  ; 
and  it  was  contended  by  the  company  that  the  gateman,  in 
making  the  assault,  was  not  acting  in  the  scope  of  his  em- 
ployment. The  court  said:  "It  seems  to  us  reasonably  clear 
....  that  the  servant  was,  at  the  time  5i7  of  doing  the  acts 
complained  of,  on  duty  for  his  master,  and  at  or  near  his 
proper  place,  and  that  the  assault  was  committed  on  appellee 
while  he  was  properly  on  the  master's  grounds,  and  under  the 
charge  of  the  master's  servants,  and  entitled  to  their  protec- 
tion rather  than  their  abuse Moreover,  the  appellee 

did  not  bear  the  relation  of  a  stranger  to  the  appellant,  but, 
on  the  contrary,  it  owed  to  him  an  affirmative  duty  to  protect 
him  from  the  violence  and  insults  of  its  own  servants  at  the 
station.  It  is  well  settled  that  one  who  has  purchased  his 
ticket,  and  is  passing  at  the  proper  time  from  the  depot  to 
the  train,  is  a  passenger,  and  entitled  to  the  rights  of  a 
passenger One  of  the  prime  duties  resting  upon  a  rail- 
road company  is  to  protect  its  passengers  from  assaults  and 
injuries  by  its  servants,  nor  does  the  question  of  its  liability 
for  a  breach  of  this  duty  depend  upon  whether  or  not  the 
servant,  in  the  performance  of  the  act,  is  within  the  scope  of 
his  employment." 

In  Lake  Shore  etc.  Ry.  W.  Co.  v.  Prentice,  147  U.  S.  109,  it 
is  said:  "A  corporation  is  doubtless  liable,  like  an  individual, 
to  make  compensation  for  any  tort  committed  by  an  agent  in 
the  course  of  his  employment,  although  the  act  is  done  wan- 
tonly and  recklessly,  or  against  the  express  orders  of  the  prin- 
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cipal":  See,  also,  Citizen*1  Street  Ry.  Co.  v.  WUloeby,  134  Ind. 
563. 

In  Chicago  etc.  Ry.  Co.  v.  Bayfield,  37  Mich.  205,  Cooley, 
C.  J.,  speaking  for  the  court,  says:  "  It  is,  in  general,  no  ex- 
cuse to  the  employer  that  an  injury  which  has  occurred  was 
caused  by  disobedience  of  his  orders,  whether  they  be  express 
orders  or  implied  orders.  He  assumes  the  risks  of  such  dis- 
obedience when  he  puts  the  servant  into  his  business;  and 
the  reasons  for  holding  him  responsible  for  the  servant's  con- 
duct are  the  same,  whether  the  injury  results  from  a  failure 
to  observe  the  518  master's  directions,  or  from  neglect  of  the 
ordinary  precautions  for  which  no  specific  directions  are 
deemed  necessary.  It  will  be  conceded  that  for  a  positive 
wrong  beyond  the  scope  of  the  master's  business,  intentionally 
or  recklessly  done,  the  master  cannot  be  held  responsible; 
this  being  very  properly  regarded  as  the  personal  trespass  or 
tort  of  the  servant  himself.  But  when  the  wrong  arises 
merely  from  an  excess  of  authority,  committed  in  furthering 
the  master's  interests,  and  the  master  receives  the  benefit  of 
the  act,  if  any,  it  is  neither  reasonable  nor  just  that  the  lia- 
bility should  depend  upon  any  question  of  the  exact  limits  of 
the  servant's  authority.  The  master  fixes  these,  and  it  is  his 
duty  to  keep  his  servant,  in  what  is  done  by  him,  within  the 
limits  fixed.  An  act  in  excess  would  still  have  the  apparent 
sanction  of  his  authority;  the  occasion  for  it  would  be  fur- 
nished by  the  employment,  and  the  injured  party  could  not 
always  be  expected  to  know  or  be  able  to  discover  whether  it 
was  or  was  not  without  express  sanction." 

In  Higgins  v.  Watervliet  Turnpike  etc.  Co.,  46  N.  Y.  23,  7 
Am.  Rep.  293,  the  following  is  quoted  with  approval  from  an 
English  case:  "It  is  said  that  though  it  cannot  be  denied 
that  the  defendant  authorized  his  guard  to  superintend  the 
conduct  of  the  omnibuses  generally,  and  that  such  authority 
must  be  taken  to  include  an  authority  to  remove  any  pas- 
senger who  misconducts  himself,  yet  the  defendant  gave  no 
authority  to  turn  out  an  inoffensive  passenger,  and  the  plain- 
tiff was  one.  But  the  master,  by  giving  the  guard  authority 
to  remove  an  offensive  passenger,  necessarily  gave  him  author- 
ity to  determine  whether  any  passenger  had  misconducted 
himself.  It  is  not  convenient  for  the  master  personally  to 
conduct  the  omnibuses,  and  he  puts  his  guard  in  his  place: 
therefore,  if  the  guard  forms  a  wrong  judgment  the  master  is 
responsible." 
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•*•  In  Drew  v.  Peer,  93  Pa.  St.  234,  which  was  a  case  where 
Peer  and  his  wife  had  purchased  tickets  and  entered  a  the- 
ater, and  were  ejected  with  force  by  the  attaches  of  the  the- 
ater, because  of  their  being  colored  persons,  the  following 
were  approved  as  correct  instructions  to  the  jury:  "If  the 
ticket-agent  had  called  upon  any  one  in  the  crowd  '  to  put 
that  nigger  out,'  and  some  ruffian  had  done  so,  the  defendant 

would  be  liable If  the  injury  was  committed  by  an 

agent  out  of  the  usual  course  of  employment,  the  defendant 
was  not  responsible;  but,  if  the  injury  was  committed  by  the 
defendant's  doorkeeper  or  ticket-taker,  then  it  was  in  the 
course  of  their  employment." 

In  the  case  at  bar  it  was  the  ticket-agent,  Joseph  Gordon, 
who  called  out  to  have  appellee  arrested,  and  it  was  not  a 
ruffian  bystander  who  put  him  out,  but  it  was  appellant's 
doorkeeper,  acting  in  the  course  of  his  employment.  In  this 
case,  also,  the  evidence  shows,  and  the  jury  so  found,  that 
appellee  was  without  fault. 

The  trouble  was  occasioned  entirely  by  a  dispute  as  to  the 
purchase  of  tickets,  and  both  the  ticket-seller  and  the  door- 
keeper acted  within  the  business  of  their  employment,  main- 
taining that  side  of  the  controversy,  which  was  in  their 
master's  interest. 

In  Higgins  v.  Water vliet  Turnpike  Co.,  46  N.  Y.  23,  7  Am. 
Rep.  293,  it  was  claimed  that  no  authority  had  been  given  to 
turn  out  an  inoffensive  passenger,  and  that,  therefore,  there 
was  no  liability  for  the  servant's  acts;  but  the  court  held  that 
the  authority  to  remove  an  offensive  passenger  necessarily 
carried  authority  to  determine  whether  any  passenger  was 
offensive  or  not.  So  here,  the  matter  was  about  the  mas- 
ter's business,  and  the  servant,  of  necessity,  must  be  the  judge 
as  to  whether  the  conduct  of  appellee  was  such  as  to  require 
his  removal;  and  if  a  mistake  was  **°  made,  and  an  inoffen- 
sive patron  of  the  theater  was  unjustly  attacked  and  injured* 
the  master  must  respond. 

"It  is  not  convenient  for  the  master  personally  to  conduct 
the  [business  of  keeping  order  in  his  theater],  and  he  puts 
his  guard  in  his  place;  therefore,  if  the  guard  forms  a  wrong 
judgment  the  master  is  responsible":  See,  also,  Goff  v.  Great 
Northern  Ry.  Co.,  3  El.  <fe  E.  673. 

But  this  case  is  even  stronger;  not  only  was  the  master 
here  represented  by  his  ticket-agent  and  his  janitor  or  door- 
keeper, but  his  special  agent,  John  Dickson,  "  deputized  to 
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act  in  his  absence,"  was  present  in  the  theater  ticket-office 
and  looking  out  through  the  window  upon  the  whole  trans- 
action. He  testifies  that  he  said  and  did  nothing  in  the 
premises,  and  his  silence  can  be  taken  only  as  his  and  appel- 
lants' approval  of  what  was  done. 

Indeed,  no  rule  is  better  established  than  that  a  principal 
is  responsible  for  the  acts  of  his  agent  performed  within  the 
line  of  his  duty,  whether  the  particular  act  was  or  was  not 
directly  authorized,  and  whether  it  was  or  was  not  lawful' 
Evansville  etc.  R.  R.  Co.  v.  McKee,  99  Ind.  519;  50  Am.  Rep. 
102;  Pennsylvania  Co.  v.  Weddle,  100  Ind.  138;  American  Ex- 
press Co.  v.  Patterson,  73  Ind.  430;  Lake  Shore  etc.  Ry.  Co.  v. 
Foster,  104  Ind.  293;  54  Am.  Rep.  319. 

But  common  carriers,  innkeepers,  merchants,  managers  of 
theaters,  and  others  who  invite  the  public  to  become  their 
patrons  and  guests,  and  thus  submit  personal  safety  and 
comfort  to  their  keeping,  owe  a  more  special  duty  to  those 
who  may  accept  such  invitation.  Such  patrons  and  guests 
have  a  right  to  ask  that  they  shall  be  protected  from  injury 
while  present  on  such  invitation,  and  particularly  that  they 
shall  not  suffer  wrong  from  the  agents  and  servants  of  those 
who  have  invited  them:  M1  Chicago  etc.  R.R.  Co.  v.  Flexman, 
103  111.  546;  42  Am.  Rep.  33;  Craker  v.  Chicago  etc.  Ry.  Co.y 
36  Wis.  657;  17  Am.  Rep.  504. 

But  it  is  said  that  John  M.  Kiley  was  a  policeman,  and  there- 
fore appellants  are  not  responsible  for  his  attack  upon  appellee* 
Whether,  at  the  time  of  the  injuries  complained  of,  Kiley  was 
acting  as  a  policeman  or  as  agent  of  appellants  must  depend 
upon  the  acts  done  by  him.  Because  he  was  a  police  officer 
it  does  not  follow  that  all  his  acts  were  those  of  a  policeman; 
and,  because  he  was  an  agent  of  appellants,  it  does  not  follow 
that  all  his  acts  were  those  of  such  agent.  Evon  if  he  were  a 
regular  patrolman,  called  in  off  the  street  by  appellants  or 
their  agents  to  aid  in  enforcing  the  regulations  of  the  theaterf 
he  would,  for  such  purpose,  be  only  an  agent  of  appellants, 
and  for  his  conduct  as  such  agent,  within  the  scope  of  his 
employment,  appellants  would  be  responsible.  If,  however^ 
after  entering  the  theater,  he  should  discover  appellee  in  the 
act  of  violating  a  criminal  law  of  the  state  or  a  penal  ordi- 
nance of  the  city,  and  should  proceed  to  arrest  him  for  it,  such 
act  of  arrest  would  be  that  of  a  police  officer.  And  if  such 
arrest  were  made  on  the  officer's  own  motion,  without  direc- 
tion, express  or  implied,  on  the  part  of  appellants,  then  ap- 
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pellants  would  not  be  responsible:  Jardine  v.  Cornell,  50 
N.  J.  L.  485. 

In  this  case,  however,  such  questions  do  not  arise.  The 
court  expressly  withdrew  from  the  consideration  of  the  jury 
the  issues  made  under  the  allegations  of  false  imprisonment 
and  malicious  prosecution,  and  directed  a  verdict  for  appel- 
lants on  these  issues.  Nor  was  any  evidence  admitted  on 
these  issues.  Besides  the  evidence  given  by  both  appellants 
and  appellee  showed  unquestionably  that  all  the  injuries  re- 
ceived by  appellee  were  inflicted  upon  him  before  he  was 
arrested;  and  it  is  still  **'  further  established  that  appellee 
had  done  no  act  for  which  he  should  be  arrested,  and  the  jury 
so  find. 

Kiley's  acts  as  a  policeman  were  committed  after  he  had 
assaulted  and  beaten  appellee.  It  could  not  be  seriously  con- 
tended that  Kiley  could  do  no  wrong  as  a  janitor  and  door- 
keeper, but  that  every  wrong  done  by  him  should  be  charged 
to  his  official  character.  This  would  enable  a  proprietor  to 
have  all  his  employees  commissioned  as  police  officers,  and 
thus  escape  all  liabilities  for  their  misconduct  to  his  patrons. 

It  is  a  question  whether  appellants  should  not  be  held  lia- 
ble for  all  the  acts  of  Kiley,  whether  as  special  policeman, 
acting  only  for  his  employers,  or  as  janitor  or  doorkeeper,  all 
being  within  the  scope  of  the  business  of  his  employment; 
but,  as  we  have  seen,  such  question  is  not  before  us.  The 
verdict  of  the  jury  is  in  favor  of  the  appellee  on  the  charge  of 
assault  and  battery;  and  the  evidence,  as  well  as  the  findings 
of  the  jury,  show  that  all  assault  and  battery  committed  upon 
appellee  was  committed  before  Kiley  exercised  any  of  his 
powers  as  a  police  officer,  and  before  he  made  the  arrest  of 
appellee. 

If  appellee  had  attempted  to  resist  arrest,  or  if  he  had  at- 
tempted to  get  away  after  arrest,  and  he  had  received  his 
injuries  in  consequence  of  such  attempts,  or  if  he  had  even 
committed  any  crime  for  which  he  should  be  arrested,  there 
might  be  some  reason  in  appellants'  contention  on  this  point. 
But,  on  the  contrary,  it  is  clear  that  appellee  was  innocent  of 
any  wrongdoing  for  which  he  should  be  arrested;  he  never 
even  struck  back  at  either  of  his  assailants.  He  neither  re- 
sisted arrest  nor  tried  to  get  away  when  arrested.  The  only 
words  uttered  by  him  were  rather  a  request  to  be  arrested, 
and  so  avoid  further  danger  to  his  person.  "I  asked  him 
what  he  was  beating  me  for,  and  I  said  if  he  had  any  thing  to 
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arrest  528  me  for,  to  arrest  ine,  and  for  God's  sake  not  to 
beat  my  brains  out." 

The  cases  of  Mali  v.  Lord,  39  N.  Y.  381,  100  Am.  Dec.  448, 
and  Hershey  v.  O'Neill,  36  Fed.  Rep.  168,  are  cases  relied 
upon  by  appellants.  In  the  first  of  these  cases  it  seems  to  be 
held  by  the  court  that  a  clerk  or  superintendent  of  a  store 
has  not,  by  virtue  of  such  employment,  authority  "  to  arrest, 
detain,  and  search  any  one  suspected  of  having  stolen  and 
secreted  about  his  person  any  of  the  goods  kept  in  such 
store." 

We  think  this  cannot  be  the  law.  It  is  not  in  harmony 
with  the  weight  of  authority,  nor  with  sound  reason.  If  a 
superintendent  or  clerk  of  a  store  has  such  suspicions  aroused 
in  his  mind  by  the  actions  of  some  visitor  at  the  store,  but 
two  courses  remain  for, him,  either  to  let  the  supposed  thief 
go  free,  or  to  search  him.  The  first  course  cannot  be  taken 
without  unfaithfulness  to  the  interests  of  the  employer.  The 
employer  must,  therefore,  be  held  to  sustain  his  superintend- 
ent in  taking  the  second  course,  and,  if  a  mistake  is  made, 
the  employer  must  certainly  be  liable.  He  has  selected  his 
clerk,  and  must  rely  upon  his  judgment  to  act  for  his  inter- 
ests in  his  store.  The  clerk,  in  securing  the  stolen  property, 
is  not  acting  for  himself,  but  for  his  employer. 

In  the  case  of  Hershey  v.  O'Neill,  36  Fed.  Rep.  168,  the  court 
seems  to  place  its  decision  chiefly,  not  on  the  grounds  assumed 
by  appellants,  but  on  the  grounds  that  the  plaintiff  had,  in 
fact,  been  guilty  of  an  attempt  to  steal  the  goods,  and  that, 
consequently,  a  just  verdict  had  been  rendered,  which  ought 
not  to  be  disturbed. 

The  other  alleged  errors  discussed  by  counsel  for  appellants 
show  no  sufficient  reason  for  disturbing  the  judgment  rendered. 
The  complaint  was  sufficient,  under  the  statute.  There  was 
no  available  error  in  the  rulings  of  the  court  on  the  evidence. 
The  instructions  624  to  the  jury  were  all  that  appellants  were 
entitled  to  ask,  and  were  more  favorable  to  appellants  than 
to  appellee.  There  was  a  verbal  error  in  one  of  the  answers 
of  the  jury  to  an  interrogatory,  but  it  was  harmless  to  appel- 
lants; the  interrogatory  was  fully  answered  by  the  answer  to 
the  preceding  interrogatory.  The  verdict  and  the  answers  to 
interrogatories  are  fully  sustained  by  the  evidence,  and  we 
find  no  available  error  in  the  record. 

The  judgment  is  affirmed. 
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ON   PETITION   FOR   A    REHEARING. 

Howard,  J.  Owing  to  the  importance  of  this  case  we  have 
given  particular  consideration  to  the  petition  for  a  rehearing, 
and  to  the  reasons  therefor  advanced  by  counsel,  but  find  no 
cause  to  change  our  opinion  on  the  merits  of  the  case. 

Because  the  complaint  alleged  that  appellee's  mind  had 
been  impaired  by  reason  of  his  injuries,  and  because  evidence 
in  support  of  this  allegation  had  been  received,  it  is  urged 
that  the  court  erred  in  allowing  appellee  to  be  called,  and  to 
testify  as  a  witness.  Whether,  at  the  time  of  the  trial,  the 
appellee,  or  any  other  person  offered  as  a  witness,  was  in  fact 
competent  to  testify,  was  a  question  that  must  be  decided  by 
the  court  then  and  there.  The  witness  was  before  the  court 
and  jury,  and,  whether  he  had  been  injured  in  body  or  in  mind 
on  the  occasion  of  the  assault,  it  does  not  follow  that,  at  the 
trial,  he  was  incompetent  to  testify;  that  was  a  question  for 
the  court  to  determine,  and  we  do  not  find  that  any  abuse  of 
discretion  was  shown.  It  was  for  the  jury  to  give  such  credit 
to  the  testimony  offered  as  it  was  entitled  to  receive. 

Counsel  also  argue  that  because  Kiley  was  appointed  spe- 
cial policeman  by  the  board  of  metropolitan  police  525  com- 
missioners, under  the  statute  of  the  state,  therefore  this  case 
is  widely  different  from  the  cases  cited  in  support  of  the  opin- 
ion, in  which  police  powers  are  conferred  by  law  upon  a  par- 
ticular class  of  persons  in  a  particular  line  of  employment,  as, 
for  instance,  conductors  on  railway  trains.  Counsel  say  that 
such  persons  are  not  appointed  by  any  public  official,  and 
that  their  choice  and  selection,  their  employment  and  dis- 
charge, are  entirely  within  the  power  and  control  of  the  per- 
sons who  are  their  superiors,  and  who  are  engaged  in  carrying 
on  the  business  with  which  such  appointees  are  connected. 
And  counsel  conclude  that  the  reason  for  the  difference  be- 
tween such  appointees  and  special  police  officers  is  founded 
upon  the  principle  that  the  person  who  selects  another  to  act 
for  him  is  bound  to  select  one  who  will  do  no  wrong. 

When  police  powers  are  conferred  by  law  upon  a  particular 
class  of  persons  in  a  particular  line  of  employment  it  is  dif- 
ficult to  see  why  a  different  rule  should  apply  from  that  which 
obtains  when  such  powers  are  conferred  by  a  public  official 
who  himself  derives  hie  authority  also  from  the  law.  In  the 
one  case  the  law  confers  the  powers  directly;  in  the  other  the 
powers  are  conferred  by  an  official  authorized  by  the  law  itself 
to  do  so.     In  both  cases  the  selection  is  made  by  the  person 
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for  whom  the  officer  is  to  act;  as,  in  this  case,  Kiley  was 
selected  by  the  appellants,  and  they  expressly  bound  them- 
selves that  they  would  be  responsible  for  his  acts;  in  other 
words,  that  he  would  do  no  wrong. 

Kiley,  by  this  appointment,  was  not  "made  appellants' 
agent  without  their  consent,"  but  was  appointed  police  officer 
for  their  house  at  their  special  instance  and  request,  as  the 
record  shows.  He  received  his  pay  from,  and  was  employed 
solely  by,  appellants,  and  they  might  discharge  him  at  any 
time. 

526  But,  besides  this,  the  jury  found  that  the  wrong  done 
by  Kiley  was  not  done  in  his  capacity  as  policemen,  but  that, 
"When  he  assaulted  and  beat  the  plaintiff,  he  was  acting  as 
the  servant  and  employee  of  the  defendants,  and  engaged  in 
the  defendants'  business,  and  within  the  general  scope  of  the 
duties  of  his  employment  by  the  said  defendants."  And 
these  findings  are  supported  by  the  evidence. 

The  petition  for  a  rehearing  is  overruled. 

Master  and  Servant. — The  general  rule  is  that  the  master  is  liable  for 
the  acts  of  his  servant,  though  done  willfully  and  maliciously,  if  such  acts 
were  committed  during  the  course  of  the  servant's  employment:  Palmeri  v. 
Manhattan  Ry.  Co.,  133  N.  Y.  261;  28  Am.  St.  Rep.  632;  Stephenson  v.  Southern 
Pac.  Co.,  93  Cal.  558;  27  Am.  St.  Rep.  223,  and  note;  International  etc.  Ry. 
Co.  v.  Anderson,  82  Tex.  516;  27  Am.  St.  Rep.  902,  and  note;  Duggan  v. 
Baltimore  etc.  R.  R.,  159  Pa.  St.  248;  39  Am.  St.  Rep.  672,  and  note.  If  a 
servant,  while  deviating  from  the  strict  line  of  his  employment,  is  really 
engaged  in  the  execution  of  the  master's  business,  it  is  immaterial  that  he 
joins  with  this  some  private  business  or  purpose  of  his  own,  and  the  master 
is  still  liable,  but  if  the  servant  during  such  deviation  is  on  a  frolic  of  his 
own,  without  being  at  all  on  his  master's  business,  the  latter  is  not  liable: 
Ritchie  v.  Waller,  63  Conn.  155;  38  Am.  St.  Rep.  361,  and  note,  showing 
the  effect  of  deviation. 


Barnard  v.  Sherley. 

[135  Indiana,  647.] 

Watercourses — Right  to  Pollute. — One  who  sinks  an  artesian  well  upon 
his  own  land,  and  uses  the  water  to  bathe  the  patients  in  a  sanitarium  or 
hospital  erected  by  him  on  such  premises,  is  not  liable  to  an  injunction, 
nor  for  damages  for  allowing  the  water,  after  being  so  used,  to  flow 
into  a  stream  which  is  the  natural  watercourse  of  the  basin  in  which  the 
artesian  well  is  situated,  the  owner  thereof  being  free  from  negligence 
or  malice,  and  using  all  due  care  in  avoiding  injury  to  his  neighbors. 

Watercourses — Right  to  Pollute. — The  natural  right  of  a  lower  owner 
to  have  the  water  of  a  natural  stream  descend  in  its  pure  state  must 
yield  to  the  equal  right  of  the  owner  above  to  use  the  water  for  useful 
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and  lawful  purposes  tending  to  make  it  more  or  less  impure.  It  is  not 
nmler  all  circumstances  an  unlawful  or  unreasonable  use  of  a  stream  to 
throw  or  discharge  into  it  waste  or  impure  matter,  and  the  question 
whether  or  not  iu  any  particular  case  such  use  is  reasonable  or  not  is 
for  the  jury  to  decide. 

Riparian  Rights — Damnum  Absque  Injuria.— Every  man  has  the  right  to 
the  natural  use  and  enjoyment  of  his  own  property,  and  of  a  natural 
watercourse  thereon,  and  if,  while  lawfully  in  such  use  and  enjoyment, 
without  negligence  or  malice  on  his  part,  an  unavoidable  loss  occurs  to 
his  neighbor  below,  it  is  damnum  absque  injuria.  g 

Damages  from  Lawful  Enterprise — Damnum  Absque  Injuria. — When  a 
a  work  is  lawful  in  itself,  and  cannot  be  carried  on  elsewhere  than 
where  nature  located  it  or  public  necessity  requires  it  to  be,  those  liable 
to  receive  iujury  from  its  operation  only  have  a  right  to  demand  that 
it  shall  be  conducted  with  all  due  care,  so  as  to  give  as  little  annoyance 
as  may  be  reasonably  expected,  and  any  injury  that  may  result,  not- 
withstanding such  care  in  the  management  of  the  work,  must  be  borne 
without  compensation,  as  it  is  damnum  absque  injuria. 

Injunction— Right  to,  How  Lost. — A  persou  by  remaining  silent  and  in- 
active, and  allowing  acts  to  be  done  and  expense  to  be  incurred,  may  lose 
his  remedy  by  injunction,  and  be  compelled  to  assert  his  rights  at  law. 

Practice — Demurrer — Harmless  Error. — It  is  only  when  the  allegations 
of  a  proper  paragraph  of  pleading  may  be  established  by  proof  under 
other  paragraphs  that  the  sustaining  of  a  demurrer  to  the  paragraph  in 
question  is  held  harmless. 

J.  H.  Jordan,  0.  Matthews,  and  W.  R.  Harrison,  for  the 
appellants. 

W.  S.  Sherley,  J.  V.  Mitchell,  and  M.  H.  Parks,  for  the 
appellee. 

548  Howard,  J.  Since  May,  1886,  the  appellee  has  been 
the  owner  of  certain  lots  and  lands,  in  and  adjoining  the  city 
of  Martinsville,  occupied  by  her  as  a  farm.  Appellants  are 
the  owners  of  certain  lots  in  the  city  of  Martinsville,  adjoin- 
ing the  lands  of  appellee.  During  the  years  1887  and  1888  a 
well  was  drilled  upon  appellants'  lots  to  the  deptli  of  eight 
hundred  feet,  in  search  of  gas.  Instead  of  gas  a  large  volume 
of  water  flowed  from  the  well,  and  has  so  continued  to  flow 
ever  since.  The  water  having  been  found  by  analysis  to  pos- 
sess curative  properties  for  certain  diseases,  appellants  erected 
a  bath-house  upon  their  said  lots,  to  be  used  for  bathing 
persons  afflicted  with  diseases,  who  might  be  benefited  by  the 
artesian  waters. 

On  the  sixteenth  day  of  September,  1889,  the  appellee  filed 
her  complaint  against  the  appellants,  in  the  Morgan  circuit 
court,  alleging  that  appellants  after  using  paid  artesian  water 
in  bathing  the  bodies  of  diseased  persons,  the  same  having 
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all  manner  of  diseases,  including  syphilitic,  and  after  said 
water  had  become  befouled  and  polluted  549  thereby,  cause 
the  same  to  be  conveyed  in  a  tile  ditch  underground,  con- 
structed by  them,  to  the  lands  of  appellee,  causing  such  water 
to  flow  upon  and  over  the  lands  of  appellee  and  into  a  natural 
stream  of  water  running  thereon,  causing  said  natural  stream 
of  water  to  become  befouled  and  polluted  thereby,  exposing 
the  same  to  the  stock  pasturing  and  feeding  upon  appellee's 
said  land,  where  such  stock  is  accustomed  to  run,  feed,  and 
pasture,  such  as  milch  cows,  horses,  and  hogs,  and  the  same 
drinking  said  water  in  its  befouled  and  polluted  condition  as 
aforesaid;  that  said  stream  of  water  is  a  small  spring  branch 
of  pure  water,  having  its  source  in  springs  about  one  mile 
from  appellee's  land,  and  confined  in  a  small  channel  upon 
appellee's  land,  and  passing  through  appellee's  land  the  dis~ 
tance  of  fifty-three  rods,  and  having  no  outlet,  but  sinking 
into  the  lands  of  appellee  and  others  below;  that  said  artesian 
water  in  its  polluted  condition,  so  caused  by  appellants  as- 
aforesaid,  and  so  caused  to  flow  upon  appellee's  land,  accu- 
mulates in  great  ponds  of  water  upon  appellee's  said  premises^ 
becoming  polluted  and  stagnant  thereon,  to  the  great  and 
irreparable  damage  of  appellee  and  her  said  land,  and  to  the 
stock  pasturing  and  feeding  thereon,  also  endangering  the 
health  of  persons  living  upon  said  land,  and  drinking  the  milk 
from  said  cows;  that  said  mineral  water  from  said  artesian 
well  never  at  any  time  flowed  upon  appellee's  land  and  into 
said  stream  of  water,  by  percolation  or  otherwise,  until  the 
same  was  caused  to  flow  thereon  and  therein  by  appellants, 
in  manner  as  aforesaid.  Concluding  with  a  demand  for 
damages  in  the  sum  of  one  thousand  dollars,  and  praying 
that  appellants  be  forever  enjoined  from  causing  and  permit- 
ting said  water  from  said  well  to  run  upon  and  flow  over  the 
lands  of  appellee,  and  into  said  stream  of  water,  and  for  other 
proper  relief. 

580  A  demurrer  having  been  overruled  to  this  complaint, 
appellants  answered  by  general  denial,  and  also  by  special 
plea.  There  was  a  motion  to  strike  out  parts  of  the  special 
answer,  which  motion  was  sustained.  A  demurrer  was  after- 
wards filed  to  the  second  paragraph  of  the  answer,  which  was 
sustained.  Appellants  moved  for  a  jury  to  try  the  cause,  and 
also  moved  for  a  jury  to  answer  questions  of  fact,  both  of 
which  motions  were  overruled.  To  all  of  these  rulings  ap- 
pellants duly  excepted. 
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The  cause  was  submitted  to  the  court,  and  the  court,  hav- 
ing heard  the  evidence,  found  for  the  appellee,  assessing  her 
damages  in  the  sum  of  fifty  dollars,  and  appellants  were  "  en- 
joined from  causing  or  permitting  the  water  of  the  artesian 
well,  which  shall  have  been  used  at  their  sanitarium  and  bath- 
house, ....  in  bathing  or  washing  persons  afflicted  with  syph- 
ilis or  other  infectious  ailment  or  disorder,  to  flow  into  said 
branch  or  stream,  .  ..  .  or  over  and  upon  the  lands  of  plaintiff; 
....  and  are  further  enjoined  and  restrained  from  polluting 
or  corrupting  the  water  from  said  well,  which  may  be  left  by 
them  to  flow  into  said  branch  and  stream,  in  such  manner 
that  the  water  of  said  branch  and  stream  other  than  that 
flowing  from  said  well  may  be  rendered  dangerous  or  injuri- 
ous to  livestock." 

A  motion  for  a  new  trial  was  overruled. 

Various  errors  are  assigned  and  discussed,  but  the  control- 
ling questions  in  the  case  arise  under  the  ruling  of  the  court 
in  sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer.  This  paragraph  of  answer,  omitting  the  parts  stricken 
out  as  not  material,  or  as  being  such  as  might  have  admitted 
of  proof  under  the  general  denial,  is  as  follows:  "For  further 
answer  they  (appellants)  say  that  the  stream  of  natural  water 
set  forth  in  plaintiff's  complaint  is  a  small  stream  and  branch 
which  flows  from  sources  northeast  of  the  city  of  Martins- 
ville, 851  thence  southward  to  near  the  center,  north,  and 
south  of  said  city,  thence  westward  across  said  city,  thence 
south  to  and  across  plaintiff's  said  land,  and  has  so  flowed 
for  many  years  prior  to  plaintiff's  having  any  interest  in  said 
land;  that  the  said  well  from  which  said  waters  flow  upon 
the  said  lots  of  defendants  was  dug  and  bored,  and  the  flow 
thereof  caused,  by  an  association  of  many  citizens  of  said  city 
of  Martinsville,  with  the  assent  and  approval  of  plaintiff;  that 
the  only  meanp  or  way  of  escape  of  said  water  is  in  and  along 
said  branch  over  the  said  lands  of  plaintiff;  that  for  more  than 
one  year  after  the  said  well  was  so  dug  and  bored  the  waters 
therefrom  flowed  from  defendants'  said  lots  into  said  branch  by 
open  ditches,  and  were  so  caused  to  flow  by  the  said  associa- 
tion of  persons  who  dug  and  bored  the  [same],  and  without 
objection  by  plaintiff,  and  with  her  acquiescence;  that  there- 
upon and  thereafter,  upon  testing  said  waters  by  scientific 
analysis,  by  drinking  and  using  the  same  in  baths,  they  were 
found  to  be  of  great  value,  and  to  have  highly  curative  prop- 
erties, and  to  be  of  great  service  and  value  in  healing  persons 
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afflicted  with  various  disorders,  rheumatism,  neuralgia,  kid- 
ney affections,  paralysis,  and  many  other  disorders. 

"  Whereupon  defendants  erected  a  bath-house,  to  utilize 
«aid  waters,  for  the  benefit  of  all  persons  so  afflicted,  upon 
their  said  lots,  at  a  cost  of  ten  thousand  dollars,  and  have 
treated,  benefited,  and  cured  hundreds  of  persons  from  all 
parts  of  the  country  so  afflicted  as  aforesaid,  and  are  still 
engaged  at  their  said  bath-house  in  healing  and  curing  such 
sick  and  afflicted;  that  in  erecting  said  bath-house,  and  in 
using  said  waters  of  said  artesian  well  for  the  healing  of  per- 
sons as  aforesaid,  and  in  all  defendants  did  in  the  use  of  said 
waters  and  the  draining  of  the  same  away,  as  complained  by 
said  plaintiff,  said  defendants  used  all  proper  and  possible 
care  to  avoid  injury,  damage,  55a  or  inconvenience  to  said 
plaintiff  and  all  others,  and  only  did  such  acts  as  were  propel 
and  necessary  to  be  done  in  the  use  of  said  waters  for  the 
purposes  aforesaid;  that  said  plaintiff  stood  by  and  assented 
to,  and  acquiesced  in,  the  said  expenditure  of  said  sum  in  the 
erection  of  said  bath-house  by  defendants;  that,  after  so  erect- 
ing said  bath-house,  defendants  placed  underground  a  drain, 
made  of  porous  tile,  to  convey  the  surplus  water  from  said 
artesian  well  under  ground  to  the  branch  above  plaintiff's 
land,  because  the  said  branch  was  the  only  natural  and  only 
convenient  outlet  for  said  water,  and  did  not  thereby  materi- 
ally increase  the  flow  of  water  in  said  branch." 

The  question  presented  for  decision  is  new  in  this  state: 
Whether  one  who  sinks  an  artesian  well  upon  his  own  land, 
and  uses  the  water  to  bathe  the  patients  in  a  sanitarium  or 
hospital  erected  by  him  on  said  premises,  is  liable  to  injunc- 
tion and  damages  for  allowing  the  water  to  flow  into  a  stream 
which  is  the  natural  watercourse  of  the  basin  in  which  the 
artesian  well  is  situated,  the  owner  being  free  from  negligence 
or  malice,  and  using  all  due  care  in  avoiding  injury  to  his 
neighbor. 

In  a  Pennsylvania  case  the  plaintiff  was  the  owner  of  prop- 
erty on  one  side  of  a  street,  and  brought  an  action  for  dam- 
ages for  alleged  injury  to  his  property  by  the  defendant  com- 
pany, who  had  constructed  its  elevated  road,  on  its  own 
land,  on  the  other  side  of  the  street.  It  was  alleged  that  the 
noise,  dust,  smoke,  and  cinders,  and  the  constant  jar  of  pass- 
ing trains  interfered  with  plaintiff's  enjoyment  of  his  prop- 
erty, and  lessened  its  value. 

The  court  in  that  case  premised  that  under  the  constitution 
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of  Pennsylvania  the  company  would  only  be  liable  if,  under 
the  same  circumstances,  an  individual  would  be  liable  at 
common  law;  and  held  that  in  case  a  natural  person  were 
operating  the  road  under  the  same  553  circumstances  he 
would  not  be  responsible  in  damages,  for  the  reason  that  he 
would  have  a  right  to  the  reasonable  use  and  enjoyment 
of  his  property,  and,  if  in  such  use,  without  negligence  or 
malice  on  his  part,  a  loss  should  unavoidably  fall  upon  his 
neighbor,  he  would  not  be  liable  therefor. 

No  principle  of  law  is  better  settled  than  that  a  man  has 
the  right  to  the  lawful  use  and  enjoyment  of  his  own  property, 
and  that  if,  in  the  enjoyment  of  such  right,  without  negli- 
gence or  malice,  an  inconvenince  or  loss  occurs  to  his  neigh- 
bor, it  is  a  wrong  for  which  there  is  no  liability.  This  must 
be  so,  or  every  man  would  be  at  the  mercy  of  his  neighbor  in 
the  use  and  enjoyment  of  his  own. 

No  man  is  answerable  in  damages  for  the  reasonable  exer- 
cise of  a  right,  where  it  is  accompanied  by  a  cautious  regard 
for  the  rights  of  others,  where  there  is  no  just  ground  for  the 
charge  of  negligence  or  unskillfulness,  and  where  the  act  is 
not  done  maliciously:  Panton  v.  Holland,  17  Johns.  *99;  8 
Am.  Dec.  369. 

We- need  not  consume  time  by  further  citation  of  author- 
ities for  so  plain  a  proposition.  It  is  settled  law.  It  is  true 
that  this  principle  is  qualified  to  a  certain  extent.  A  man 
may  not  carry  on  a  business  which  poisons  the  air  and  ren- 
ders it  unhealthy  in  a  thickly  populated  neighborhood,  and 
especially  in  the  center  of  a  large  city.  So  establishments 
which  involve  danger,  as  powder-mills  and  certain  kinds  of 
manufactories,  must  seek  a  secluded  place  where  as  few  per- 
sons may  be  inconvenienced  as  possible.  These  exceptions 
to  the  general  rule  are  well  established.  But  the  great  inter- 
ests of  mankind  must  go  on  unhampered.  Railroads  must 
reach  cities;  the  treasures  of  the  earth  must  be  drawn  from 
the  mines;  factories  and  mills  must  send  forth  noise,  dust, 
and  smoke.  Inconveniences  resulting  from  *54  such  causes 
must  be  endured  by  individuals  for  the  general  good,  other- 
wise we  should  have  to  forego  a  multitude  of  the  blessings  of 
modern  civilization:  Pennsylvania  R.  R.  Co.  v.  Marchant,  119 
Pa.  St.  541;  4  Am.  St.  Rep.  659,  and  authorities  there  cited. 

In  Gannon  v.  Hargadon,  10  Allen,  106,  87  Am.  Dec.  62*. 
the  court  held  that  "  the  right  of  a  party  to  the  free  and 
unfettered  control  of  his  own  land  above,  upon,  and  beneath 
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the  surface  cannot  be  interfered  with  or  restrained  by  any 
considerations  of  injury  to  others  which  may  be  occasioned 
by  the  flow  of  mere  surface  water  in  consequence  of  the  law- 
ful appropriation  of  land  by  its  owner  to  a  particular  use  or 

mode  of  enjoyment A  party  may  improve  any  portion 

of  his  land,  although  he  may  thereby  cause  the  surface  water 
flowing  thereon,  whencesoever  it  may  come,  to  pass  off  in  a 
different  direction  and  in  larger  quantities  than  previously. 
If  such  an  act  causes  damages  to  adjacent  land  it  is  damnum 
absque  injuria."  The  law  is  the  same  in  this  state:  Shelby- 
ville  etc.  Turnpike  Co.  v.  Green,  99  Ind.  205. 

Where,  in  Massachusetts,  a  riparian  owner  built  a  dam 
across  a  stream,  to  create  a  fishpond  on  his  own  land,  it  was 
held  to  be  a  reasonable  use  of  the  water;  and  a  mill-owner 
below  had  no  cause  to  complain  of  it,  either  at  common  law 
or  under  the  statute  of  that  state  as  to  mills.  Yet  it  seems 
that  a  mill-owner  may  not  enlarge  the  quantity  of  water 
flowing  in  a  stream  from  his  mill  through  the  land  of  a 
lower  proprietor  by  turning  a  new  stream  into  his  pond. 
The  wrong  consists  in  turning  any  water  upon  the  land  which 
does  not  naturally  flow  there.  This,  however,  does  not  extend 
to  preventing  a  proprietor  upon  a  stream  from  digging  ditches, 
or  doing  other  acts  in  the  proper  cultivation  of  his  land, 
though  the  effect  of  it  is  to  increase  the  quantity  of  water  in 
the  stream:  Washburn  on  Easements,  4th  ed.,  375. 

555  In  California  a  man,  in  irrigating  his  farm,  turned  a 
stream  upon  it  from  an  adjacent  ravine.  The  water  perco- 
lated through  the  soil  into  a  neighboring  mine  in  such  quanti- 
ties as  to  ruin  the  mine.  It  was  held  that  the  farmer  was 
reasonably  exercising  his  right  to  irrigate  his  land,  and  was 
responsible  only  for  the  injuries  caused  by  his  negligence  or 
unskillfulness,  or  for  such  as  were  caused  by  any  wanton 
abuse  of  his  right:  Gibson  v.  Puchta,  33  Cal.  310. 

In  another  California  case  a  landowner  permitted  the  water 
taken  from  artesian  wells  on  his  lands,  and  carried  through  a 
ditch  to  irrigate  his  fields,  to  percolate  through  the  ditch  to 
the  injury  of  his  neighbor's  land.  It  was  found  that  at  small 
expense  the  water  might  have  been  drained  from  the  ditch  so 
as  probably  to  prevent  the  injury,  and  he  was  accordingly 
enjoined  from  continuing  the  injury.  What  might  have  been 
the  opinion  of  the  court  in  case  the  fields  could  not  be  irri- 
gated without  injury  to  the  neighbor  does  not  appear:  Parker 
v.  Larsen,  86  Cal.  236;  21  Am.  St.  Rep.  30. 
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The  general  rule  in  England  is  that  a  person  discharging 
noxious  substances  into  a  stream  will  be  liable  to  the  riparian 
owners  lower  down  for  any  damage  occasioned;  yet  some  ex- 
ception seems  to  be  made  in  favor  of  mining  operations.  Bain- 
bridge  Law  of  Mines,  3d  ed.,  517,  says:  "It  should  also  be 
remembered  that  the  prosperity  of  a  mining  country  and  its 
inhabitants  depends  upon  the  successful  efforts  of  the  adven- 
turer. The  value  of  all  property  in  the  vicinity  of  mines  is 
inseparably  associated  with  the  spirit  of  adventure.  The 
miner,  therefore,  should  not  be  harassed  in  his  operations  by 
claims  of  an  unsubstantial  or  imaginary  character;  for  the 
benefits  he  confers  generally  far  surpass  the  injuries  he  may 
commit." 

In  Leading  Cases  on  Mines,  Blanchard  and  Week's  55tt 
Notes,  the  exception  as  to  mineral  products  is  also  made: 
"But  a  right  to  throw  refuse  from  mines  into  a  natural 
8tream,  or  discharge  into  it  water  which  has  been  used  for 
the  precipitation  of  minerals  and  rendered  noxious,  may  be 
acquired  by  prescription,  custom,  or  user.  The  same  rule 
applies  to  smelting  and  washing  processes":  Leading  Cases 
on  Mines,  Blanchard  and  Week's  Notes,  721,  and  authorities 
there  cited. 

In  this  country  the  severity  of  the  English  rule  is  still 
further  relaxed:  "If  one  builds  a  dam  upon  his  own  premises 
and  thus  holds  back  and  accumulates  the  water  for  his  bene- 
fit, or  if  he  brings  water  upon  his  premises  into  a  reservoir, 
in  case  the  dam  or  the  banks  of  the  reservoir  give  away,  and 
the  lands  of  a  neighbor  are  thus  flooded,  he  is  not  liable  for 
the  damage  without  proof  of  some  fault  or  negligence  on  his 
part":  Losee  v.  Buchanan,  51  N.  Y.  476;  10  Am.  Rep.  623,  and 
authorities  cited.  "As  a  general  proposition  it  is  safe  to  say 
that  the  owner  of  land  has  a  right  to  make  reasonable  use  of 
his  property;  and  that  right  extends  as  well  to  an  unlimited 
distance  above  the  earth's  surface  as  to  an  unlimited  distance 
below":  Garland  v.  Towne,  55  N.  H.  57;  20  Am.  Rep.  164. 

The  right  to  flowing  water  is  a  right  incident  to  property 
in  land,  and,  while  it  is  a  right  common  and  equal  to  all 
through  w hose  land  it  runs,  yet,  as  one  of  the  gifts  of  Provi- 
dence, each  proprietor  has  a  right  to  a  just  and  reasonable 
use  of  it  as  it  passes  through  his  land.  What  is  such  a  just 
and  reasonable  use  may  often  be  a  difficult  question,  depend- 
ing on  various  circumstances:  Elliot  ▼.  Fitchburg  R.  R.  Co., 
10  Cush.  191;  57  Am.  Dec.  85. 


462  Barnard  v.  Sherlet.  [Indiana, 

Sewage  and  waste  material  may  be  cast  into  streams,  if 
material  injury  is  not  thereby  caused.  The  right  of  one  pro- 
prietor to  have  the  stream  descend  to  him  pure  must  yield  in  a 
reasonable  degree  to  the  right  of  the  upper  proprietors,  whose 
occupation  of  their  own  lands,  and  whose  use  of  the  water 
for  mill,  manufacturing,  domestic,  55T  or  other  purposes  will 
tern1  to  make  the  water  more  or  less  impure.  So  it  is  of  pub- 
lic importance  that  proprietors  of  useful  manufactories  should 
not  be  held  responsible  for  slight  injuries,  or  even  some  degree 
of  interference  with  agriculture.  In  regard  to  some  waste 
deposits  in  such  streams  there  would  seem  to  be  no  question. 
The  uniform  practice,  the  convenience,  and,  in  some  instances, 
the  indispensable  necessity,  would  seem  sufficiently  to  decide 
such  cases:  Gould  on  Waters,  sec.  220. 

In  Health  Dept.  of  New  York  v.  Purdon,  99  N.  Y.  237,  52 
Am.  Rep.  22,  which  was  an  action  to  enjoin  the  sale  of  adul- 
terated tea,  it  was  said  that:  "  Courts  will  not  in  all  cases 
interfere  by  way  of  injunction  to  restrain  the  continuance  of 
an  illegal  trade,  the  abatement  of  a  nuisance,  or  the  prosecu- 
tion of  a  dangerous  employment.  Its  power,  however,  to  do 
bo  in  case  of  the  exercise  of  any  trade  or  business  which  is 
either  illegal,  or  dangerous  to  human  life,  detrimental  to 
health,  or  the  occasion  of  great  public  inconvenience,  is  not 
only  conferred  by  the  provisions  of  the  statute,  but  belongs 
to  the  general  powers  possessed  by  courts  of  equity  to  pre- 
vent  irreparable  mischief  and  obviate  damages  from  which 
no  adequate  remedy  exists  at  law." 

In  that  case  it  was  found  that,  although  the  teas  were  adul- 
terated, yet  there  was  no  sufficient  evidence  that  the  use  of 
the  teas  was  dangerous  to  human  life  or  detrimental  to 
health,  and,  therefore,  the  injunction  was  refused. 

In  Owen  v.  Phillips,  73  Ind.  284,  it  was  attempted  to  enjoin 
the  re-erection  of  a  flouring-mill  which  had  been  burned,  the 
claim  being  made  that  the  mill  was  a  nuisance,  and  that  it 
could  not  be  operated  without  becoming  a  nuisance;  that  the 
smoke  and  cinders  made  the  water  of  plaintiff's  cisterns  and 
wells  foul  and  impure,  558  and  that  the  noise,  smoke,  dustr 
dirt,  and  offensive  odors,  caused  by  the  running  of  the  mill,, 
essentially  interfered  with  plaintiffs'  enjoyment  of  life  and 
property. 

The  following  instruction  in  that  case  was  objected  to  by 
the  plaintiffs,  because  the  court  modified  it  by  inserting  the 
words  "materially  and  essentially":  "If  the  jury  find  from  th* 
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evidence  that  the  person*!  enjoyment  of  the  plaintiffs  in  their 
residence  has  been  and  will  be  materially  and  essentially 
lessened  by  either  the  noise,  smoke,  dust,  dirt,  cinders,  horses, 
mules,  or  teams,  caused  by  the  running  and  use  of  said  miil, 
then  the  allegations  of  the  complaint  have  been  sustained." 

The  instruction  as  so  modified  was,  however,  approved  by 
this  court,  the  court  adding  that  "a  lawful  business  may  be 
bo  conducted  as  to  become  a  nuisance,  but,  in  order  to  warrant 
interference  by  injunction,  the  injury  must  be  a  material  and 
essential  one";  quoting,  also,  with  approval  from  the  opinion 
rendered  by  Cooley,  J.,  in  Gilbert  v.  Showerman,  23  Mich.  448,. 
that  in  such  cases  "minor  inconveniences  must  be  remedied 
by  actions  for  the  recovery  of  damages,  rather  than  by  the 
severe  process  of  injunction":  See,  also,  Bowen  v.  Mauzy,  117 
Ind.  258. 

"The  granting  or  refusal  of  an  injunction  rests,  in  each 
particular  case,  in  the  sound  discretion  of  the  court.  An  in- 
junction ought  not,  therefore,  to  be  granted  when  it  would  be 
against  good  conscience,  or  productive  of  great  hardship, 
oppression,  or  injustice,  or  of  public  or  private  mischief":  City 
of  Logamport  v.  Uhl,  99  Ind.  531;  50  Am.  Rep.  109,  and  au- 
thorities there  cited. 

The  natural  right  to  have  the  water  of  a  stream  descend  in 
its  pure  state  must  yield  to  the  equal  right  of  those  above. 
Their  use  of  the  stream  for  mill  purposes  and  the  other  mani- 
fold purposes  for  which  they  may  lawfully  use  it  will  tend  to- 
render  it  more  or  less  impure.  5B9  The  water  may  thus  be 
rendered  unfit  for  many  uses  for  which  it  had  before  been 
suitable;  but,  so  far  as  that  condition  results  from  a  reason- 
able use  of  the  stream,  in  accordance  with  the  common  right, 
the  lower  riparian  proprietor  has  no  remedy.  When  the  pop- 
ulation becomes  dense,  and  towns  or  villages  gather  along  its 
banks,  the  stream  naturally  suffers  still  greater  deterioration. 
Against  such  injury,  incident  as  it  is  to  the  growth  and  in- 
dustrial prosperity  of  the  community,  the  law  affords  no- 
redress.  So  in  cities  and  towns,  with  their  numerous  inhab- 
itants and  diversified  business,  with  their  mills,  shops,  and 
manufactories,  with  their  streets  and  sewers — all  the  products 
and  means  of  a  high  civilization — it  would  be  impossible  that 
the  pure  streams  that  flow  in  from  the  farmsides  should  re- 
main uncontaminated;  and  those  that  live  upon  the  lower 
batiks  of  such  streams  must,  for  the  general  good,  abide  the 
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necessary  results  of  such  causes:  Merrifield  v.  City  of  Worcei' 
Ur,  110  Mass.  216;  14  Am.  Rep.  592. 

That  it  is  not,  under  all  circumstances,  an  unreasonable  or 
unlawful  use  of  a  stream  to  throw  or  discharge  into  it  waste 
or  impure  matter,  and  that  whether,  in  any  given  case,  such 
use  would  be  reasonable  or  not,  is  a  question  for  the  jury:  See 
Angell  on  Watercourses,  7th  ed.,  sec.  140 d. 

In  the  case  before  us  the  stream  flowed  through  the  heart 
of  the  city  of  Martinsville  before  it  reached  the  lands  of  appel- 
lee. Will  it  be  said  that  there  is  any  liability  for  contamina- 
tion from  the  refuse  of  the  city?  Must  it  be  that  one  who 
lives  on  the  lower  lands  on  the  banks  of  a  stream  shall  forbid 
forever  the  founding  of  a  city  on  the  lands  above;  forbid  the 
grading  of  streets,  the  building  of  sewers,  the  erection  of  mills, 
factories,  hospitals,  or  other  means  of  livelihood,  comfort,  and 
convenience  of  the  inhabitants? 

5*°  A  case,  in  many  of  its  features,  resembling  that  now 
before  the  court  is  the  well-considered  case  of  the  Pennsylvania 
Coal  Co.  v.  Sanderson,  1 13  Pa.  St.  126;  57  Am.  Rep.  445.  That 
was  a  mining  case,  and  the  chief  question  was  as  to  the  lia- 
bility of  the  mine-owners  for  the  flowage  of  foul  water  from  the 
mine  into  a  stream  which  was  the  natural  watercourse  of  the 
basin  in  which  the  mine  was  situated. 

The  plaintiff  in  that  case,  Mrs.  Sanderson,  had  purchased 
a  tract  of  land  in  the  city  of  Scranton,  on  the  Meadow  brook, 
near  its  mouth.  The  existence  of  the  stream,  the  purity  of 
its  water,  and  its  utility  for  domestic  and  other  purposes,  it  is 
said,  was  a  leading  inducement  to  her  purchase  of  the  land. 
She  erected  a  house,  threw  dams  across  the  brook  to  form  a 
fish  and  ice  pond  and  to  supply  a  cistern,  and  the  water  was 
forced,  by  hydraulic  pressure,  from  the  cistern  to  a  tank  in 
the  house,  and  was  used  for  domestic  purposes  and  for  a  foun- 
tain. The  plaintiff  alleged  in  her  complaint  that  the  large 
volume  of  mine  water,  which  the  defendant  company  poured 
into  the  brook  above,  had  corrupted  the  stream  to  such  an  ex- 
tent as  to  render  it  totally  unfit  for  domestic  use;  that  the 
fish  were  destroyed,  the  pipes  corroded,  and  her  entire  appa- 
ratus for  utilizing  the  water  rendered  worthless.  She  brought 
her  action  to  recover  damages  for  such  pollution  of  the  stream. 

In  the  course  of  the  opinion  the  court  says:  "  It  must  be  con- 
ceded, we  think,  that  every  man  is  entitled  to  the  ordinary 
and  natural  use  and  enjoyment  of  his  property;  he  may  cut 
down  the  forest  trees,  clear  and  cultivate  his  land,  although 
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in  so  doing  he  may  dry  up  the  sources  of  his  neighbor's  springs, 
or  remove  the  natural  barriers  against  wind  and  storm.  If, 
in  the  excavation  of  his  land,  he  should  uncover  a  spring  of 
water,  salt  or  fresh,  acidulated  or  sweet,  he  will  certainly  not 
be  obliged  to  *61  cover  it  again,  or  to  conduct  it  out  of  its 
course,  lest  the  stream,  in  its  natural  flow,  may  reach  his 
neighbor's  land  ....  In  sinking  his  well  he  may  intercept 
and  appropriate  the  water  which  supplies  his  neighbor's  well: 
Acton  v.  Blundell,  12  Mees.  &  W.  324;  Wheatley  v.  Baugh,  25 
Pa.  St.  528;  64  Am.  Dec.  721;  Haldeman  v.  Bruckhart,  45  Pa. 
St.  514;  84  Am.  Dec.  511;  or,  if  his  own  well  is  so  close  to  the 
soil  of  his  neighbor  as  to  require  the  support  of  a  rib  of  clay  or 
of  stone  on  his  neighbor's  land  to  retain  the  water  in  the  well, 
no  action  will  lie  against  the  owner  of  the  adjacent  land  for 
digging  away  such  clay  or  stone,  which  is  his  own  property, 
....  Wharton  on  Negligence,  939 

0  So,  also,  each  of  two  owners  of  adjoining  mines  has  a 
natural  right  to  work  his  own  mine,  in  the  manner  most  con- 
venient and  beneficial  to  himself,  although  the  natural  conse- 
quence may  be  that  some  prejudice  may  occur  to  the  owner 
of  the  adjoining  mine:  Smith  v.  Kendrick,  7  Com.  B.  515. 

"One  mine-owner  may  thus  permit  water,  naturally  flow- 
ing in  his  own  mine,  to  pass  off  by  gravitation  into  an  ad- 
joining or  lower  mine,  so  long  as  his  operations  are  carried 
on  properly  and  in  the  usual  manner:  Bainbridge  on  Mines, 
297.  To  the  same  effect  are  Wilson  v.  Waddell,  L.  R.  2  A  pp. 
Cas.  95;  Crompton  v.  Lea,  L.  R.  19  Eq.  115. 

"The  defendants,  being  the  owners  of  the  land,  had  a  right 
to  mine  the  coal.  It  may  be  stated  as  a  general  proposition 
that  every  man  has  the  right  to  the  natural  use  and  enjoy- 
ment of  his  own  property,  and  if,  while  lawfully  in  such  use 
and  enjoyment,  without  negligence  or  malice  on  his  part,  an 
unavoidable  loss  occurs  to  his  neighbor,  it  is  damnum  absque 
injuria,  for  the  rightful  use  of  one's  own  land  may  cause 
damage  to  another,  without  any  legal  wrong 

ass  «  t  j^  j8  established,'  says  Cotton,  L.  J.,  in  West  Cumber- 
land  Iron  Co.  v.  Kenyon,  11  L.  R.  Ch.  Div.  783,  'that  taking 
out  mineral  is  a  natural  use  of  mining  property,  and  that  no 
adjoining  proprietor  can  complain  of  the  result  of  careful, 
proper  mining  operations.'  In  the  same  case  Brett,  L.  J., 
«ays:  'The  cases  have  decided  that  where  that  maxim  (sic 
utere  tuo  ut  alienum  non  Ixdat)  is  applied  to  landed  property,  it 
is  subject  to  a  certain  modification;  it  being  necessary  for  the 
am.  Bt.  Kw,  Vol.  XI.I.  -an 
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plaintiff  to  show,  not  only  that  he  has  sustained  damage,  but 
that  the  defendant  has  caused  it  by  going  beyond  what  is 
necessary  in  order  to  enable  him  to  have  the  natural  use  of 
his  own  land':  West  Cumberland  Iron  Co.  v.  Kenyon,  L.  R. 
11  Ch.  Div.  787. 

"The  right  to  mine  coal  is  not  a  nuisance  in  itself.  It  is, 
as  we  have  said,  a  right  incident  to  ownership  of  coal  prop- 
erty, and  when  exercised  in  the  ordinary  manner  and  with 
due  care  the  owner  cannot  be  held  for  permitting  the  natural 
flow  of  mine  water  over  his  own  land  into  the  watercourse, 
by  means  of  which  the  natural  drainage  of  the  country  is 
effected 

"The  defendants  were  engaged  in  a  perfectly  lawful  busi- 
ness, in  which  they  had  made  large  expenditures,  and  in 
which  the  interests  of  the  entire  community  were  concerned; 
they  were  at  liberty  to  carry  on  that  business  in  the  ordinary 
way,  and  were  not,  while  so  doing,  accountable  for  con- 
sequences which  they  could  not  control;  as  the  mining  oper- 
ations went  on,  the  water  by  the  mere  force  of  gravity  ran 
out  of  the  drifts  and  found  its  way  over  the  defendant's  own 
land  to  Meadow  brook.  It  is  clear  that,  for  the  consequences 
of  this  flow,  which,  by  the  mere  force  of  gravity,  naturally, 
and  without  any  fault  of  the  defendants,  carried  the  water 
into  the  brook  and  thence  to  the  plaintiff's  pond,  there  could 
be  no  responsibility  as  damages  on  the  part  of  the  defend- 
ants. .... 

"  It  is  said  the  defendants  created  an  artificial  watercourse 
*•*  from  their  mine  to  Meadow  brook;  but  this  artificial 
watercourse  was  upon  their  own  land,  and  conducted  no  more 
water  than,  by  the  natural  conformation  of  the  surface,  could 
otherwise  have  reached  it.  If  it  be  suggested  that  the  de- 
fendants might  have  extended  this  artificial  waterway,  in 
the  form  of  a  sewer,  to  some  point  of  safety,  it  may  be  asked 
where,  short  of  the  sea,  might  the  sewer  be  discharged  that 
the  same  complaint  might  not  be  made?  .... 

"  Nor  do  we  say  that  a  miner,  in  order  that  his  mines  may 
be  made  available,  may  enter  upon  his  neighbor's  lands,  or 
inflict  upon  him  any  other  immediate  or  direct  injury,  but  we 
do  say  that  in  the  operation  of  mining,  in  the  ordinary  and 
usual  manner,  he  may  upon  his  own  lands  lead  the  water 
which  percolates  into  his  mine  into  the  streams  which  form 
the  natural  drainage  of  the  basin,  in  which  the  coal  is  situate, 
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although  the  quantity,  as  well  as  the  quality,  of  the  water  in 
the  stream  may  thereby  be  affected." 

The  foregoing  case  of  the  Pennsylvania  Coal  Co.  v.  Sander- 
ton,  113  Pa.  St.  126,  57  Am.  Rep.  445,  and  the  reasoning  of 
the  court,  seem  to  be  closely  in  point  with  the  case  at  bar. 
In  both  cases  the  owners  cause  water  to  rise  from  the  earth,  to 
become  foul,  and  then  to  be  carried  by  an  artificial  drain  and 
discharged  into  a  running  stream,  the  natural  watercourse  of 
the  basin  or  valley  in  which  the  water  rises,  and  into  which 
stream  the  water  would  naturally  flow  if  left  to  itself;  in  both 
cases  the  owners  were  engaged  in  a  lawful  and  necessary  work, 
of  great  advantage  to  mankind  at  large,  and  particularly  to  the 
community  in  which  they  operated,  the  one  in  mining  out  of 
the  earth  and  distributing  coal  for  heating  and  industrial 
uses,  and  the  other  in  also  taking  out  of  the  earth  mineral 
water  for  healing  and  curing  the  infirm;  both  were  free  from 
fault  or  negligence  in  conducting  their  business,  and  in 
avoiding,  564  so  far  as  possible,  all  injury  to  others,  the  in- 
jury in  each  case  being  but  the  necessary  incident  of  a  lawful 
business;  in  each  case  there  was  no  other  place  but  the  stream 
for  the  water  to  go,  so  that  if  it  were  unlawful  to  discharge 
the  water  into  the  stream,  then  the  enterprise  itself,  of  neces- 
sity, would  be  at  a  standstill,  and  a  lawful  business  thus 
come  to  an  end  because  it  could  not  be  lawfully  carried  on. 

It  would  seem  that  the  decisions  show  that  when  a  business 
is  dangerous,  unhealthful,  or  otherwise  greatly  injurious  to  a 
community  or  to  an  individual,  and  it  is  possible  to  avoid  the 
injury  by  a  more  careful  management,  or  even,  if  necessary 
by  a  removal  of  the  works  to  a  more  secluded  or  less  objection- 
able place,  then  the  owners  of  the  noxious  business  will  be 
mulcted  in  damages,  and  if  necessary  restrained  by  the  courts. 

We  have  seen  that  in  the  case  of  Parker  v.  Larsen,  86  Cal. 
236,  21  Am.  St.  Rep.  30,  when  it  appeared  that  the  defend- 
ant could  flow  water  from  his  artesian  wells  over  his  fields 
without  injury  to  his  neighbor,  but  did  not  do  so,  he  was  en- 
joined. 

In  the  case  of  Indianapolis  Water  Co.  v.  American  Straw 
Board  Co.,  53  Fed.  Rep.  970,  where  there  was  a  discharge  of 
refuse  matter  from  a  straw  board  factory  into  a  non-navigable 
river,  used  by  a  water  company  as  a  source  of  supply  for  fur- 
nishing a  city  with  water  for  domestic  and  other  purposes,  it 
was  held  that  injunction  would  lie  to  restrain  such  pollution 
of  the  water  supply. 
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In  Kinnaird  v.  Standard  Oil  Co.,  89  Ky.  468,  25  Am.  St. 
Rep.  545,  defendant  had  stored  petroleum,  which  leaked  and 
percolated  through  the  ground  until  it  reached  plaintiffs 
spring  of  water.  Ottawa  Gas  etc.  Co.  v.  Graham,  28  111.  73,  81 
Am.  Dec.  263,  was  a  similar  case,  the  offensive  substances 
percolating  from  the  gasworks  into  plaintiff's  well.  Also 
Pottstown  Gas  Co.  v.  Murphy,  39  Pa.  St.  257.  Either  of  two 
courses  could  565  have  been  followed  by  the  offending  de- 
fendants in  these  last  three  cases;  they  could  improve  their 
works  so  that  the  oils  would  not  leak  and  percolate  through 
the  earth  to  the  fouling  of  the  water,  or  they  could  remove 
their  works  to  another  locality.  Accordingly,  damages  were 
assessed  in  each  case  for  the  injury. 

So  of  various  kinds  of  dangerous  or  offensive  mills,  factories, 
or  other  establishments  or  occupations.  If  they  are  conducted 
in  such  a  manner  as  to  materially  and  essentially  injure  ad- 
joining proprietors  the  owners  may  be  subject  to  suits  for 
damages,  or,  in  case  the  injury  is  continuous,  the  business 
may  be  enjoined.  But,  in  this  class  of  cases,  either  a  change 
in  the  method  of  conducting  the  business,  so  as  to  avoid  the 
injury,  or  else  a  total  removal  of  the  works  to  another  and 
safer  locality  may  be  had. 

But  the  case  before  us  does  not  belong  to  this  class.  Rail- 
roads must  reach  our  cities  and  the  marts  of  trade;  they 
cannot  do  business  elsewhere.  Mines  and  mineral  springs? 
natural  gas  and  oil  wells  cannot  be  removed;  they  must  be 
operated  where  they  are,  or  totally  abandoned.  Where,  there- 
fore, a  work  is  lawful  in  itself,  and  cannot  be  carried  on  else- 
where than  where  nature  located  it,  or  where  public  necessity 
requires  it  to  be,  then  those  liable  to  receive  injury  from  it 
have  a  right  only  to  demand  that  it  shall  be  conducted  with 
all  due  care,  so  as  to  give  as  little  annoyance  as  may  be  rea- 
sonably expected;  and  any  injury  that  may  result,  notwith- 
standing such  care  in  the  management  of  the  work,  must  be 
borne  without  compensation.  It  is  then  a  case  in  which  the 
interests  and  convenience  of  the  individual  must  give  way  to 
the  general  good. 

The  demurrer  to  the  second  paragraph  of  the  answer  in  this 
case  admits  the  facts  stated  in  the  answer  to  be  true.  We 
have  then  to  consider  the  statements  of  the  566  answer  as 
facts,  and  in  the  light  of  these  facts  examine  whether  the 
business  of  appellants  is  a  lawful  business,  and  whether  it  is 
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carried  on  with  due  care  and  so  as  to  do  no  injury  to  appellee 
which  can  reasonably  be  avoided. 

From  the  answer,  then,  we  learn  that  said  artesian  well  was 
dug,  and  its  waters  caused  to  flow  upon  appellant's  said  lands 
by  an  association  of  the  citizens  of  Martinsville,  with  the 
assent  and  approval  of  appellee;  that  the  waters  from  said1 
well  flowed  into  a  stream  which,  after  running  through  said 
city,  passed  over  the  lands  of  appellee,  and  for  more  than  a 
year  so  continued  to  flow  with  the  acquiescence  of  appellee; 
that  the  only  means  or  way  of  escape  of  the  water  from  said 
well  is  in  and  along  said  branch,  which  is  the  only  natural 
outlet  for  the  same,  and  that  the  increase  of  the  flow  of  water 
in  said  stream  was  not  materially  increased  by  the  water  from 
said  artesian  well;  that  afterward,  by  scientific  analysis  and 
by  the  use  of  said  water  for  drinking  and  bathing,  it  was  dis- 
covered that  the  waters  were  of  great  medicinal  value,  and 
possessed  of  curative  properties  in  the  healing  of  persons 
afflicted  with  rheumatism,  neuralgia,  paralysis,  kidney  affec- 
tions, and  various  other  diseases;  that  thereupon,  for  the  pur- 
pose of  utilizing  said  waters  in  the  cure  of  persons  so  sick 
and  afflicted,  appellants  erected  upon  their  said  lots  a  bath- 
house  at  a  cost  of  ten  thousand  dollars,  in  which  they  have 
since  continued  to  treat  those  affected  as  aforesaid,  using  said 
waters. 

It  would  seem,  from  these  statements,  that  the  business  in 
which  appellants  are  engaged  is  a  lawful  one.  They  sunk, 
or  permitted  to  be  sunk,  on  their  own  land  an  artesian  well. 
This  they  had  a  perfect  right  to  do,  and  in  addition  it  would 
appear  that  this  work  was  done  with  the  help  of  many  citi- 
zens of  the  town,  and  with  the  acquiescence  of  appellee  as 
well.  Such  help  and  acquiescence,  however,  were  not  neces- 
sary to  make  the  act  of  56T  sinking  the  well  lawful.  It  ap- 
pears that  the  stream  into  which  the  waters  flowed  naturally 
from  the  well  is  a  spring  branch,  which  passes  directly  through 
the  city  before  it  reaches  either  the  land  of  appellants  or  that 
of  appellee.  .This  stream  is  not  only  the  natural  outlet  for  the 
drainage  of  said  lands,  but  is  the  only  means  or  way  of  escape 
of  said  artesian  water. 

But  was  it  lawful  to  build  a  sanitarium  for  the  cure  of  the 
sick,  and  to  bathe  in  the  waters  those  afflicted  with  disease? 
It  was  certainly  lawful  to  do  so,  provided  the  sanitarium  is 
properly  conducted  and  well  managed,  so  as  to  do  no  injury 
to  any  person  which,  reasonably  and  with  due  care,  can  be 
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avoided.  This  court  has  already  said:  "  Hospitals  and  homes 
for  the  sick  are  very  far  from  being  nuisances  per  se.  They 
are  wise  and  beneficent  charities,  to  be  fostered  and  encour- 
aged by  liberal  legislation,  and  not  to  be  suppressed,  or  even 
discouraged,  by  what  may  seem  to  be  harsh  or  restrictive 
laws":  Bessonies  v.  City  of  Indianapolis,  71  Ind.  189. 

But  was  due  care  exercised  in  the  construction  and  man. 
agement  of  the  sanitarium,  and  in  the  drainage  of  the  waters 
therefrom?  The  answer  states:  That  in  erecting  said  bath- 
house and  in  using  said  waters  for  the  healing  of  persons,  as 
aforesaid,  and  in  all  that  appellants  did  in  the  use  of  said 
waters  and  the  draining  of  the  same  away,  appellants  used 
all  proper  and  possible  care  to  avoid  injury,  damage,  or  incon- 
venience to  appellee  and  all  others,  and  only  did  such  acts  as 
were  proper  and  necessary  to  be  done  in  the  use  of  said  waters 
for  the  purposes  aforesaid;  that,  after  erecting  said  bath-house, 
appellants  placed  under  ground  a  drain  made  of  porous  tile 
to  convey  the  surplus  water  from  said  artesian  well  under 
ground  to  the  branch  above  appellee's  land,  because  said 
branch  was  the  only  nalural  and  only  convenient  outlet  for 
said  water. 

868  It  would  seem,  therefore,  that  all  due  care  has  been 
exercised  in  the  premises,  and  that  the  business  is  lawful, 
and  that  it  is  conducted  in  a  lawful  manner. 

It  is  a  question,  also,  whether  appellee,  having  stood  by  and 
assented  to  and  acquiesced  in  the  expenditure  of  said  sum  of 
ten  thousand  dollars  in  the  erection  of  said  bath-house,  is  not 
now  estopped  from  seeking  to  enjoin  the  continuation  of  its 
use.  For  over  a  year  before  this  she  had  also  acquiesced  in 
the  flowing  of  the  artesian  water  into  the  stream,  and  now 
she  could  hardly  be  ignorant  of  the  purpose  for  which  the 
sanitarium  was  to  be  used. 

This  court  has  held  that  under  certain  circumstances,  by 
remaining  silent  and  allowing  acts  to  be  done  and  expense  to 
be  incurred,  persons  may  lose  their  remedy  by  injunction, 
and  be  compelled  to  assert  their  rights  at  law:  City  of  Logans- 
port  v.  Uhl,  99  Ind.  531,  50  Am.  Rep.  109,  and  authorities 
there  cited. 

In  New  Jersey  it  was  held  that  if  a  person  u  has  given  his 
consent,  either  expressly  or  impliedly,  to  the  erection  of  ex- 
pensive works,  he  cannot  afterwards  enjoin  their  operation, 
though  they  prove  more  annoying  or  injurious  than  he  antic- 
ipated": Hulme  v.  Shreve,  4  N.  J.  Eq.  116. 
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We  think  the  facts  stated  in  the  second  paragraph  of  the 
answer  sufficient. 

The  judgment  is  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  second  paragraph  of  the  answer,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

ON   PETITION   FOR   A   REHEARING. 

Howard,  J.  Counsel  for  appellee  earnestly  refer  us  to  the 
provisions  of  the  statute,  section  658  of  the  Revised  Statutes 
of  1881,  569  forbidding  the  reversal  of  a  judgment  when  it 
shall  appear  to  the  court  that  the  merits  of  the  case  have 
been  fairly  tried  and  determined,  and  contend  that  the  judg- 
ment in  this  case  should  be  allowed  to  stand,  and  so  prevent 
further  litigation. 

If,  indeed,  it  should  appear  to  the  court  that  the  merits  of 
this  case  had  been  fairly  tried  and  determined,  it  would  be 
our  duty  to  affirm  the  judgment,  but  the  trial  court  having 
sustained  a  demurrer  to  the  affirmative  matter  set  up  in  the 
answer,  we  are  left  unable  to  say  whether  appellants  were 
harmed  by  the  rulings.  It  is  only  when  the  allegations  of  a 
proper  paragraph  of  pleading  may  be  established  by  proof 
under  other  paragraphs  that  the  sustaining  of  a  demurrer  to 
the  paragraph  in  question  will  be  held  harmless.  By  its  rul- 
ing on  the  demurrer,  in  this  instance,  the  court  has  said  that 
the  facts  stated  in  the  answer,  even  if  true,  would  not  consti- 
tute a  good  defense  to  the  action.  Under  this  ruling,  also, 
the  affirmative  paragraph  of  the  answer  was,  in  effect,  stricken 
out,  and  the  appellants  had  no  right  to  offer  proof  to  sustain 
its  allegations.  "Nor,"  as  said  in  Wilson  v.  Town  of  Monti- 
cello,  85  Ind.  10,  "would  it  be  just  to  a  defendant,  who  has 
put  in  a  valid  plea,  to  hunt  through  the  evidence  to  ascertain 
whether  he  was  or  was  not  injured,  for  he  is  entitled  to  the 
benefit  of  the  explicit  admission  made  by  the  demurrer": 
See,  also,  Pennsylvania  Co.  v.  Poor,  103  Ind.  553;  Fleetwood 
v.  Brown,  109  Ind.  567;  Rush  v.  Thompson,  112  Ind.  158. 

Counsel  intimate  further  that  it  could  be  shown  that  the 
allegations  made  in  the  answer  are  not  in  fact  true,  and  that 
appellants  could  have  obtained  an  outlet  by  constructing  a 
drain  to  another  stream,  and  so  have  avoided  injury  to  ap- 
pellee. 

In  answer  to  this,  "it  may  be  anked,"  as  said  in  Pennsyl- 
vania Coal  Co.  v.  Sanderson,  113  Pa.  St.  126,  57  Am.  Rep. 
445,  "where,  short  ft7°  of  the  sea,  might  the  sower  be  dis- 
charged that  the  same  complaint  might  not  be  made?" 
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However  that  may  be,  appellee  is  in  no  condition  to  make 
such  contention  against  the  answer.  If  the  averments  of  the 
answer  were  believed  to  be  untrue,  they  should  have  been 
replied  to,  and  the  truth  of  the  matter  alleged  to  be  thus  put 
in  issue  and  determined:  Gilmore  v.  McClure,  133  Ind.  571. 

Instead  of  this,  however,  appellee  chose  to  demur  to  the 
answer,  and  thus  to  admit  the  truth  of  the  facts  therein 
pleaded.  The  facts  alleged  being  thus  admitted,  the  appel- 
lants ought  to  have  judgment. 

We  do  not  wish  to  be  understood  as  holding  that  appellants 
were  authorized,  by  artificial  means,  to  conduct  the  waters 
from  their  spring  into  the  stream  upon  appellee's  land,  unless 
the  said  waters  would  have  naturally  flowed  into  said  stream 
without  such  artificial  aid;  and  it  was  upon  this  interpretation 
of  the  answer  that  the  opinion  was  written. 

The  petition  for  a  rehearing  is  overruled. 

Right  or  Riparian  Proprietor  to  Corrupt  Water  to  the  Injury  of 
Others:  See  Helfrieh  v.  Catonsville  Water  Co.,  74  Md.  269;  28  Am.  St  Rep. 
245,  and  note. 

Right  to  and  Mrasurs  ot  Damages  tor  Pollution  or  Stream:  See  Lent* 
t.  Carnegie,  145  Pa.  St.  612;  27  Am.  St.  Rep.  717,  and  note;  Mississippi  Mill* 
Oo.  t.  8mith,  69  Miss.  299;  30  Am.  St  Rep.  546. 

Injunction  to  Restrain  Pollution  op  Water  will  be  Granted,  When: 
See  Barton  v.  Union  Cattle  Co.,  28  Neb.  350;  26  Am.  St  Rep.  340,  and  note. 

Doctrine  op  Laches  as  Applied  to  Injunctions:  See  note  to  Bell  r.  Hud- 
son, 2  Am.  St  Rep.  802,  803. 
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Hunt  v.  Iowa  Central  Railway  Company. 

[86  Iowa,  15.] 

Appellate  Practice. — All  Errors  or  Law  arising  upon  a  trial  to  which 
proper  and  timely  exceptions  are  taken  may  be  reviewed  on  appeal  with* 
oat  having  been  embodied  in  a  motion  for  a  new  trial. 

Appellate  Pbactice — Appeal  Pending  Motion  fob  New  Trial.— The 
pendency  of  a  motion  for  a  new  trial  at  the  time  an  appeal  is  taken  does 
not  in  any  manner  invalidate  the  appeal  nor  prevent  the  appellate  court 
from  giving  the  same  consideration  to  errors  properly  raised  by  it  as  it 
might  do  had  no  motion  been  hied. 

Eminent  Domain — Damages. — In  assessing  damages  to  a  landowner  for  a 
right  of  way  taken  by  a  railroad  company  regard  is  had  only  to  the 
immediate  consequences  of  the  appropriation.  The  owner  is  not,  in 
such  proceedings,  compensated  for  damages  which  may  thereafter  re- 
sult from  negligent  acts  of  the  company  committed  after  it  makes  the 
appropriation. 

Eminent  Domain — Subsequent  Damages — Overflow  or  Lands. — Damages 
suffered  by  a  landowner  from  an  overflow  of  surface  water  discharged 
upon  his  land  through  the  negligence  of  a  railway  company  in  construct- 
ing its  roadbed  are  not  included  in  the  price  paid  by  the  company  for 
its  right  of  way. 

Damages  from  Overflow  of  Lands — Statute  of  Limitations. — When 
the  first  overflow  of  lands,  arising  from  the  negligent  discharge  of  sur- 
face water  thereon,  which  causes  damage,  furnishes  no  safe  or  substan- 
tial basis  from  which  future  damages  accruing  from  year  to  year  from 
the  same  cause  can  be  calculated,  the  right  of  action  is  not  barred  by 
limitation,  though  such  first  overflow  occurred  more  than  five  years  prior 
to  the  commencement  of  suit. 

Nuisance — Railroads  Liability  of  for.  —  A  railroad  company,  as  the 
grantee  and  successor  of  another  railway  company  which  has  maintained 
a  nuisance,  is  liable  for  damages  arising  from  its  continuauce,  of  which  it 
had  sufficient  notice. 

Damages  from  Overflow  of  Lands  —  Evidence. — When,  in  an  action 
against  a  railroad  company  to  recover  damages  for  negligently  over- 
flowing lands  by  a  discharge  of  surface  water  thereon  in  April  and  May, 
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1889,  deeds  in  evidence  show  that  the  company  acquired  title  to  the 
road  in  December,  1888,  the  exclusion  of  evidence  offered  by  the  com- 
pany to  show  that  a  receiver,  through  whom  it  acquired  title,  and  who 
had  formerly  been  operating  the  road,  made  his  final  settlement  with  the 
court  in  May,  1889,  and  that  it  did  not  come  into  possession  of  the  road 
until  after  the  latter  date,  if  error,  is  without  prejudice. 
Damages  from  Overflow  or  Lands — Elements  or  Damage. — In  an  action 
to  recover  damages  for  an  overflow  of  land  caused  by  the  negligent  dis- 
charge of  surface  water  thereon,  .recovery  may  be  had  for  deposits  of 
earth,  clay,  and  like  substances  naturally  resulting  from  such  overflow, 
although  such  items  of  damage  are  not  specially  pleaded. 

A.  C.  Daly,  T.  F.  Bradford,  and  D.  N.  Sprague,  for  the  ap- 
pellant. 

Newman  and  Blake,  for  the  appellee. 

10  Kinne,  J.  The  plaintiff  is  the  owner  of  forty  acres  of 
land  in  Louisa  county.  She  claims  that  the  defendant,  own- 
ing and  operating  its  line  of  railway  through  said  county 
and  across  her  land,  has  on  its  right  of  way  a  ditch  on 
the  north  side  of  its  roadbed,  commencing  a  mile  southeast- 
erly from  the  plaintiff's  land,  and  by  means  of  which  surface 
water  from  land  lying  east  of  the  plaintiff's  is  conveyed  upon 
her  land,  and  accumulates  and  stands  upon  the  same  in  large 
quantities,  submerging  the  same;  that  the  defendant  has  pro- 
vided no  means  of  escape  for  the  water  so  accumulating;  that 
formerly  said  surface  water  did  not  flow  from  lands  east  of 
the  plaintiff's  over  and  upon  her  land,  but  since  the  same  has 
been  diverted  by  1T  said  ditch,  and,  for  two  years  past,  by 
said  means,  it  has  been  gathered  and  conducted  upon  her 
lands,  destroying  her  crops,  and  rendering  her  land  untillable, 
and  greatly  depreciating  its  value;  that  said  damage  and  in- 
jury was  the  result  of  such  ditch;  that  the  water  conducted 
on  said  land  by  said  ditch  submerged  about  three  acres  per 
year  on  an  average,  since  the  building  of  the  road,  and 
the  water  has  been  diverted  as  aforesaid  most  of  the  years 
since  the  road  was  built.  The  last  two  years  the  land  over- 
flowed three  times.  The  defendant  denies  generally,  and 
pleads  that  the  road  was  constructed  in  1881  by  the  Chicago, 
Burlington,  and  Pacific  Railroad  Company,  and  the  ditch 
complained  of  was  then  built  by  digging  and  taking  earth 
from  the  sides,  and  throwing  it  up  in  the  center  for  the  em- 
bankment upon  which  the  ties  and  rails  were  laid,  and  that 
all  damages  arising  out  of  its  construction  were  paid  for  when 
the  right  of  way  was  acquired;  that  the  defendant  has  been 
in  possession  and  ownership  of  said  railway  from  June  1, 
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1889,  having  purchased  it  in  the  same  condition  it  was  in  (at 
the  time  of  the  commencement  of  this  action),  at  a  foreclos- 
ure sale  ordered  by  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Iowa,  in  a  case  then  pending  therein, 
wherein  the  Central  Trust  Company  of  New  York  was  the 
plaintiff,  and  the  Central  Iowa  Railway  Company  the  defend- 
ant; the  latter  company  being  the  grantee  of  the  Chicago, 
Burlington,  and  Pacific  Railroad  Company,  and  no  notice  was 
given  the  defendant  at  any  time  to  reform  or  abate  the  said 
ditch;  that  at  the  time  of  building  said  railway  and  the  mak- 
ing of  said  ditch  the  plaintiff  did  not  own  said  premises;  that 
plaintiff  could,  at  a  moderate  expense,  have  relieved  her  land 
of  the  accumulation  of  water,  and  prevented  the  injury  in 
whole  or  in  part;  and  that  the  alleged  cause  of  action  set  out 
in  the  plaintiffs  petition  did  not  accrue  at  any  time  within 
five  years  next  before  she  began  her  action. 

18  1.  It  appears  in  this  case  that  judgment  was  entered 
against  the  defendant  at  once  on  the  coming  in  of  the  ver- 
dict; that  afterwards,  and  on  November  12,  1890,  it  filed  its 
motion  for  a  new  trial.  This  motion  was  taken  under  advise- 
ment by  the  court.  February  2,  1891,  it  perfected  its  appeal 
to  the  supreme  court.  April  3,  1891,  the  motion  for  a  new 
trial  was  submitted,  and  the  court  refused  to  pass  upon 
the  same,  holding  it  had  no  jurisdiction,  the  cause  having 
been  appealed.  April  8,  1891,  the  defendant  undertook  to 
appeal  from  the  refusal  of  the  court  to  pass  upon  the  mo- 
tion. The  appellee  now  moves  to  dismiss  the  appeal,  claim- 
ing that  as  the  case  had  not  been  finally  disposed  of  by  the 
district  court  at  the  time  the  appeal  was  taken,  and  as  the 
defendant  filed  a  motion  for  a  new  trial  in  that  court,  he  is 
precluded  from  appealing.  Our  statute  provides  that  "  the 
supreme  court  may  review  and  reverse  on  appeal  any  judgment 
or  order  of  the  district  court,  although  no  motion  for  a  new 
trial  was  made  in  such  court":  Code,  sec.  3169;  Drefahl  v. 
Tuttle,  42  Iowa,  177;  Brown  v.  Rose,  55  Iowa,  734;  Presnall  v. 
Herbert,  34  Iowa,  539;  Beems  v.  Chicago  etc.  Ry.  Co.,  58  Iowa, 
150.  From  these,  and  other  cases  that  might  be  cited,  it  is 
clear  that  all  errors  at  law  arising  upon  the  trial,  and  to  which 
proper  and  timely  exceptions  are  taken,  may  be  reviewed  on 
appeal  by  this  court  without  having  been  embodied  in  a  mo- 
tion for  a  new  trial.  It  is  also  certain  that  the  pendency  of  a 
motion  for  a  new  trial  at  the  time  an  appeal  is  taken  will  not 
in  any  manner  invalidate  the  appeal  or  prevent  this  court 
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giving  the  same  consideration  to  errors  properly  raised  by  it 
and  on  the  trial,  as  it  might  do  had  no  motion  been  filed: 
Brown  v.  Rose,  55  Iowa,  734.  The  motion  to  dismiss  will  b& 
overruled. 

2.  The  appellant  insists  that  all  the  damages  sued  *•  for 
in  this  action  are  such  as,  in  the  contemplation  of  the  law, 
would  be  included  in  the  amount  paid  for  the  right  of  way. 
The  plat  below  will  show  the  course  of  the  railroad,  the  situa- 
tion of  the  lands  with  reference  thereto,  the  course  of  the  sur- 
face water  before  the  railroad  was  built,  and  the  point  where 
the  water  is  discharged  upon  the  plaintiff's  land. 


NORTH 


PUBLIC  HIGHWAY 


Prior  to  the  erection  of  the  railroad  embankment  there  was 
a  natural  depression  in  the  ground,  which  formed  an  outlet 
for  surface  water  on  the  west  eighty  of  Campbell's  land.  A 
culvert  was  placed  at  that  point.  A  ditch  also  existed  be- 
tween the  Hunt  and  Wright  lands  in  the  highway  separating 
them.  This  highway  ditch  caught  most  of  the  surface  water 
east  of  the  same,  and  which  fell  on  the  west  part  of  the 
Wright  land,  and  the  Campbell  outlet  furnished  a  place  of 
escape  for  all  surface  water  falling  upon  Curran's  land,  Camp- 
bell's land,  and  the  west  part  of  Wright's,  as  also  adjoining 
lands.  It  would  appear,  then,  from  the  testimony  that,  prior 
to  the  building  of  the  railroad,  no  surface  water  which  fell 
east  of  the  Hunt  land  afterwards  passed  on  or  over  it.  At 
the  point  where  the  Campbell  outlet  was,  the  railroad  com- 
pany put  in  a  tile  culvert  under  its  track.  The  ditch  on  the 
north  side  *°  of  the  railroad  embankment  washed  out  deeper 
than  the  tile,  and  in  time  the  company  lowered  this  tile  cul- 
vert, but  the  opening  being  too  small  to  permit  all  the  water 
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to  pass  through,  part  of  it  ran  along  the  ditch,  and  again 
washed  below  the  tile  culvert,  so  that  this  culvert  was  use- 
less as  a  waterway.  The  highway  ditch  already  spoken  of, 
and  which,  before  the  railroad  was  built,  carried  off  the  water 
from  the  Wright  land,  since  the  building  of  the  road  has 
ceased  to  do  so,  as  the  railroad  ditch  where  it  crosses  it  is 
lower  than  the  highway  ditch,  and  the  former  carries  all  water 
which  formerly  emptied  into  said  highway  ditch,  as  well  as 
that  gathered  in  the  highway  ditch.  So  all  the  water  is 
carried  along  and  emptied  upon  the  Hunt  land.  It  passes 
through  a  culvert  on  the  Hunt  land  about  thirty  rods  west  of 
the  east  line.  Some  three  hundred  feet  west  of.  this  culvert 
the  water  in  the  ditches  runs  west  until  it  empties  into  a 
natural  outlet.  But  from  a  point  three  hundred  feet  west  of 
the  Hunt  culvert  the  water  runs  east  and  passes  through  it. 
It  appears  that,  after  the  notice  was  served  upon  the  defend- 
ant, it,  at  an  expense  of  eight  dollars,  built  a  dam  across  its 
ditch  on  the  north  side  of  its  track,  and  a  little  to  the  west 
of  the  Campbell  culvert,  which  now  forces  all  the  water  natu- 
rally accumulating  there  to  pass  through  said  culvert,  thereby 
preventing  the  overflowing  of  the  Hunt  lands. 

From  these  facts  we  think  it  is  clear  that  the  damage  sued 
for  herein  cannot  be  said  to  have  been  considered  and  settled 
for  in  the  condemnation  proceedings.  We  have  examined 
the  cases  cited  by  counsel  for  the  appellant,  and  we  think 
they  do  not  support  his  contention.  In  principle  this  case  is 
not  different  from  Drake  v.  Chicago  etc.  Ry.  Co.,  63  Iowa,  302, 
308;  50  Am.  Rep.  746;  Sullens  v.  Chicago  etc.  Ry.  Co.,  74 
Iowa,  659,  665;  7  Am.  St.  Rep.  501.  It  is  well  settled  that, 
in  assessing  damages  to  the  landowner  for  right  of  way  taken, 
91  regard  is  had  only  to  the  immediate  consequences  of  the 
appropriation.  The  owner  is  not,  in  such  proceedings,  com- 
pensated for  damages  which  may  thereafter  result  from  negli- 
gent acts  of  the  company  committed  after  it  makes  the 
appropriation:  Fleming  v.  Chicago  etc.  Ry.  Co.,  34  Iowa,  353; 
King  v.  Iowa  Midland  R.  R.  Co.,  34  Iowa,  458;  Miller  v.  Keo- 
kuk etc.  Ry.  Co.,  63  Iowa,  680,  685.  The  plaintiff's  grantors 
had  a  right  to  presume,  when  they  conveyed  the  land  to  the 
company  that  built  the  road,  that  the  work  of  constructing 
the  road  would  be  properly  done;  that  sufficient  culverts  for 
the  passage  of  surface  water  at  proper  places  would  be  put  in 
and  maintained.  The  evidence  shows  that,  with  a  suitable 
culvert,  properly  taken  care  of,  at  the  Campbell  outlet,  no 


478  Hunt  v.  Iowa  Central  Ry.  Co.  [Iowa, 

damage  would  have  ensued  to  the  plaintiff.  By  neglect  and 
carelessness  on  part  of  the  defendant  surface  water  from 
several  hundred  acres  of  land,  and  which  never  before  passed 
over  her  land,  was  gathered  in  the  ditches  of  the  defendant, 
carried  along,  and  finally  discharged  upon  her  land.  Dam- 
ages arising  from  such  an  act  have  never  been  held  to  be 
included  in  the  price  paid  for  right  of  way.  The  cases  cited 
are  decisive  of  this  question  upon  the  facts  disclosed  by  this 
record. 

3.  It  is  contended  that  this  action  is  barred  by  the  statute 
of  limitations;  that  the  action  accrued  more  than  five  years 
prior  to  the  commencement  of  this  suit.  It  must  be  conceded 
that  the  water  conducted  upon  the  plaintiff's  land  submerged 
several  acres  of  the  land  for  nearly  every  year  since  the  road 
was  built.  Such  is  the  allegation  in  the  petition,  and  the 
evidence  sustains  it.  The  Hunt  and  Campbell  culverts  were 
put  in  in  1882,  and  the  situation  of  the  ditch  and  Hunt  cul- 
vert has  been  substantially  the  same  ever  since  they  were 
constructed,  except  the  ditch  has  washed  out  and  become 
deeper.  It  also  appears  that  this  surface  water  s*  was  not 
discharged  upon  the  Hunt  land  every  year;  it  depended  upon 
the  season,  the  amount  of  rainfall,  and  the  quantity  which 
fell  at  one  time.  In  other  words,  the  overflow  was  not  con- 
stant, it  was  not  continuing  in  the  sense  of  occurring  each 
year.  It  was  entirely  dependent  upon  circumstances.  At 
one  time  the  overflow  might  be  slight,  and  beneficial  to  the 
land;  at  another  it  might  be  great  and  occasion  much  dam- 
age. It  would  appear,  then,  that  the  first  overflow  which 
occasioned  damage  would  furnish  no  safe  or  substantial 
basis  from  which  future  damages  could  be  calculated.  The 
learned  counsel  for  the  appellant  relies  upon  the  case  of 
Powers  v.  Council  Bluffs,  45  Iowa,  652,  24  Am.  Rep.  792. 
That  case  is,  to  our  minds,  clearly  distinguishable  from  this 
one.  In  the  Powers  case  the  whole  injury  was  regarded  as 
having  occurred  at  one  time,  and  that  time  being  more  than 
five  years  prior  to  the  commencement  of  the  suit,  it  was  held 
to  be  barred.  The  injury  was  of  such  a  character  as  to  be 
beyond  the  defendant's  power  to  remedy.  It  would  be  com- 
pelled to  go  onto  the  lands  of  others  to  erect  barriers  to  pre- 
vent the  damage.  In  this  case  the  remedy,  as  shown  by  the 
evidence,  is  in  the  defendant's  own  hands,  by  work  done  upon 
its  own  land:  Drake  v.  Chicago  etc.  Ry.  Co.,  63  Iowa,  302 
309;  50  Am.  Rep.  746;  Miller  v.  Keokuk  etc.  Ry.  Co.,  63  Iowa| 
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680,  683.  Again  it  is  clear  that  the  plaintiff  herein  could  not 
have  maintained  an  action  until  some  actual  injury  was 
caused  to  her  by  the  diversion  of  the  water  by  the  defendant. 
There  is  here  no  claim  of  any  such  injury  until  1888 — less 
than  two  years  prior  to  the  commencement  of  this  action. 
Truj,  the  evidence  shows  various  overflows  of  the  plaintiff's 
land  prior  to  that,  but,  if  they  caused  any  injury,  no  damage- 
is  claimed  for  it:  Powers  v.  Council  Bluffs,  45  Iowa,  652;  24 
Am.  Kep.  792;  Drake  v.  Chicago  etc.  Ry.  Co.,  63  Iowa,  302r 
309;  50  Am.  Rep.  746;  Miller  v.  Keokuk  etc.  Ry.  Co.,  63  Iowa, 
680,  684;  Drake  v.  Chicago  etc.  *s  Ry.  Co.,  70  Iowa,  59,  63;  Sul- 
lens  v.  Chicago  etc.  Ry.  Co.,  74  Iowa,  659,  666;  7  Am.  St.  Rep. 
501.  The  same  doctrine  is  recognized  in  Haisch  v.  Keokuk 
etc.  Ry.  Co.,  71  Iowa,  606,  608.     The  action  is  not  barred. 

4.  It  is  contended  that,  inasmuch  as  the  defendant  came' 
into  possession  of  the  railway  as  grantee  from  another,  long 
after  the  nuisance,  if  any,  existed,  it  is  not  liable  for  dam- 
ages arising  from  its  continuance  until  its  attention  is  called 
to  it,  and  it  is  asked  to  abate  k.  Without  deciding  this  ques- 
tion, we  may  say  the  evidence  shows  that  defendant  had  suf- 
ficient notice,  and  took  no  steps  to  prevent  the  damage  until 
after  this  action  was  commenced. 

5.  Certain  deeds  were  introduced  in  evidence  by  the  defend- 
ant, showing  that  it  acquired  title  to  the  property  in  Decem- 
ber, 1888;  also  a  decree  of  the  United  States  circuit  court  of 
date  May  28,  1889,  at  which  time  it  is  apparent  the  receiver 
who  had  formerly  been  operating  the  road  made  his  final  set- 
tlement with  the  court.  The  defendant  contends  it  did  not 
come  into  actual  possession  of  the  road  until  May  30,  1889 — 
two  days  after  this  decree  was  entered.  It  introduced  evi- 
dence showing  such  fact,  but  it  was  stricken  out  by  the  court 
on  the  theory  that  it  contradicted  the  written  proof  in  evi- 
dence. While  it  is  not  entirely  clear  from  this  record,  yet  we 
think  the  jury  might  fairly  presume  that,  inasmuch  as  the- 
defendant  received  a  deed  to  the  railroad,  and  filed  it  in  De- 
cember, 1888,  and  as  the  decree  of  the  United  States  circuit 
court  shows  that  the  receiver's  duties,  "save  as  to  accounting 
and  being  discharged,  have  ceased,"  that  the  defendant  was 
in  possession  of  the  railroad  at  and  prior  to  the  overflow  in 
April  and  May,  1889,  and  the  striking  out  of  the  evidence,  if 
error,  was  without  prejudice 

6.  The  defendant  asked  the  court  to  give  an  **  instruc- 
tion as  follows:  "  19.  The  jury  are  instructed  that  there  is  no 
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claim  made  by  the  plaintiff  for  any  sediment  or  deposit  car- 
ried on  the  land  by  any  act  of  the  defendant,  for,  under  the 
issues  as  made  in  the  pleadings,  no  such  claim  is  made,  and 
therefore  it  must  not  be  taken  into  consideration  in  determin- 
ing your  verdict."  It  was  refused  by  the  court,  and,  upon 
this,  error  is  assigned.  The  defendant's  theory  is  that  evi- 
dence touching  the  deposit  of  earth,  clay,  and  other  materials 
upon  the  plaintiff's  land  by  the  overflow  of  the  water,  not 
being  specially  pleaded,  should  have  been  excluded.  The 
petition,  it  is  true,  did  not  in  terms  complain  of  such  deposits, 
but  the  action  was  for  damages  carried  to  the  plaintiff's  land 
by  the  wrongful  diversion  of  surface  water  by  the  defendant 
and  its  discharge  upon  the  plaintiff's  land.  The  depositing 
of  earth,  clay,  and  the  like  substances  were  the  usual  and 
probably  necessary  results  of  the  overflow  complained  of.  It 
would  be  inconceivable  how  a  large  quantity  of  water  could 
be  discharged  from  the  defendant's  ditch  upon  the  plaintiff's 
land,  which  had  the  effect  of  making  the  channel  of  the  de- 
fendant's ditch  deeper,  without  carrying  more  or  less  of  the 
deposit  onto  the  plaintiff's  land.  Clearly,  then,  whatever 
was  the  natural,  if  not  necessary,  result  of  the  overflow,  as 
the  deposits  made  by  it  on  the  plaintiff's  land,  must  be  held 
to  be  within  the  allegations  made  in  the  petition,  and  evi- 
dence as  to  such  deposits  was  properly  admitted. 

7.  We  cannot  consider  questions  for  the  first  time  raised 
on  the  motion  for  a  new  trial,  as  they  are  not  brought  up  by 
this  appeal,  which  is  not  taken  from  a  ruling  upon  6aid 
motion.  Many  other  errors  are  assigned.  We  have  consid- 
ered them  all,  and  find  nothing  prejudicial  to  the  defendant. 
The  judgment  of  the  district  court  is  affirmed. 

Eminent  Domain — Damages. — Where  property  is  seized  by  a  railroad 
company  under  eminent  domain  proceedings  damages  cannot  be  recovered 
for  consequential  injuries  sustained  from  using  and  constructing  the  road, 
unless  compensation  is  provided  for  by  statute:  See  note  to  Sheehy  v.  Kan- 
sas City  etc  Ry.  Co.,  4  Am.  St.  Rep.  399.  Direct  and  immediate  damages 
are  alone  recoverable:  See  notes  to  Appeal  of  Sharon  By.  Co.,  9  Am.  St. 
Rep.  145;  Wabash  etc.  Ry.  Co.  T.  McDougall,  9  Am.  St.  Rep.  546.  The 
company  is  liable  for  injuries  occasioned  by  its  structure  and  arising  from 
causes  which  might  have  been  foreseen,  but  not  for  injuries  growing  out  of 
remote  and  uncertain  consequences  which  could  not  be  anticipated:  Ohio 
etc.  Ry.  Co.  v.  Thillman,  143  HL  127;  36  Am.  St.  Rep.  359. 

Eminent  Domain. — Damages  recoverable  of  railway  company  for  overflow. 
ing  land,  although  its  right  to  maintain  structures  has  first  been  secured  by 
proceedings  in  eminent  domain:  See  notes  to  Sheehy  v.  Kansas  City  etc  Ry. 
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•Co.,  4  Am.  St.  Rep.  403;  Ohio  etc.  Ry.  Co.  v.  Wachter,  5  Am.  St.  Rep.  538; 
Ohio  etc.  Ry.  Go.  r.  T/ullman,  143  111.  127;  36  Am.  St.  Rep.  359,  and  note. 

Nuisance. — Statutk  or  Limitations  in  Actions  for:  See  monoj  raphio 
note  to  St.  Louis  etc  Ry.  ▼.  Biggs,  20  Am.  St.  Rep.  176-179. 


GODDARD    V.    WlNOHBLL. 

[86  Iowa,  71.] 

Aerolites — Ownership. — An  aerolite  becomes  part  of  the  soil  on  which  It 

falls  and  in  which  it  is  imbedded,  aod  is  the  property  of  the  owner  of 

such  soil,  and  not  of  another  who  finds  it,  digs  it  np,  and  removes  it. 

Charles  B.  Elliott  and  C.  H.  Kelley,  for  the  appellant. 

W.  E.  Bradford  and  Peters  and  Fisher,  for  the  appellee. 

80  Granger,  J.  The  district  court  found  the  following 
facts,  with  some  others,  not  important  on  this  hearing:  "  1. 
That  the  plaintiff,  John  Goddard,  is,  and  has  been  since  about 
1857,  the  owner  in  fee  simple  of  the  north  half  of  section  No. 

3,  in  township  No.  28,  range  No.  25,  in  Winnebago  county, 
Iowa,  and  was  such  owner  at  the  time  of  the  fall  of  the  meteo- 
rite hereinafter  referred  to;  2.  That  said  land  was  prairie 
land,  and  that  the  grass  privilege  for  the  year  1890  was  leased 
to  one  James  Elickson;  3.  That  on  the  second  day  of  May, 
1890,  an  aerolite  passed  over  northern  and  northwestern  Iowa, 
and  the  aerolite,  or  fragment  of  the  same,  in  question  in  this 
action,  weighing,  when  replevied,  and  when  produced  in  court 
on  the  trial  of  this  cause,  about  sixty-six  pounds,  fell  onto  the 
plaintiff's  land,  described  above,  and  buried  itself  in  the  ground 
to  a  81  depth  of  three  feet,  and  became  imbedded  therein  at 
a  point  about  twenty  rods  from  the  section  line  on  the  north; 

4.  That  the  day  after  the  aerolite  in  question  fell  it  was  dug 
out  of  the  ground  with  a  spade  by  one  Peter  Hoagland,  in  the 
presence  of  the  tenant,  Elickson;  that  said  Hoagland  took  it 
to  his  house,  and  claimed  to  own  same,  for  the  reason  that 
he  had  found  same  and  dug  it  up;  5.  That  on  May  5,  1890, 
Hoagland  sold  the  aerolite  in  suit  to  the  defendant,  H.  V. 
Winchell,  for  one  hundred  and  five  dollars,  and  the  same  was 
at  once  taken  possession  of  by  the  said  defendant,  and  that 
the  possession  was  held  by  him  until  same  was  taken  under 
the  writ  of  replevin  herein;  that  the  defendant  knew  at  the 
time  of  his  purchase  that  it  was  an  aerolite,  and  that  it  fell 
on  the  prairie  south  of  Hoagland'B  land;  ....  10.  I  find  the 

Am.  St.  Bar.,  Vol.  XLL-31 


482  GODDABD   V.    WlNCHELL.  [Iowa, 

value  of  said  aerolite  to  be  one  hundred  and  one  dollars 
($101)  as  verbally  stipulated  in  open  court  by  the  parties  to 
this  action;  that  the  same  weighs  about  sixty -six  pounds,  is 
of  a  black,  smoky  color  on  the  outside,  showing  the  effects  of 
heat,  and  of  a  lighter  and  darkish  gray  color  on  the  inside; 
that  it  is  an  aerolite,  and  fell  from  the  heavens  on  the  2d  of 
May,  1890;  that  a  member  of  Hoagland's  family  saw  the 
aerolite  fall,  and  directed  him  to  it." 

As  conclusions  of  law  the  district  court  found  that  the 
aerolite  became  a  part  of  the  soil  on  which  it  fell;  that  the 
plaintiff  was  the  owner  thereof;  and  that  the  act  of  Hoagland 
in  removing  it  was  wrongful.  It  is  insisted  by  the  appellant 
that  the  conclusions  of  law  are  erroneous;  that  the  enlight- 
ened demands  of  the  time  in  which  we  live  call  for,  if  not  a 
modification,  a  liberal  construction,  of  the  ancient  rule  "  that 
whatever  is  affixed  to  the  soil  belongs  to  the  soil,"  or,  the 
more  modern  statement  of  the  rule,  that  "a  permanent  annexa- 
tion to  the  soil  of  a  thing  in  itself  personal  8*  makes  it  a 
part  of  the  realty."  In  behalf  of  the  appellant  is  invoked  a 
rule  alike  ancient  and  of  undoubted  merit — that  of  "  title  by 
occupancy" — and  we  are  cited  to  the  language  of  Blackstone, 
as  follows:  "  Occupancy  is  the  taking  possession  of  those  things 
which  before  belonged  to  nobody";  and  "whatever  movables 
are  found  upon  the  surface  of  the  earth,  or  in  the  sea,  and  are 
unclaimed  by  any  owner,  are  supposed  to  be  abandoned  by 
the  last  proprietor,  and  as  such  are  returned  into  the  common 
stock  and  mass  of  things,  tind  therefore  they  belong,  as  in  a 
state  of  nature,  to  the  first  occupant  or  finder."  In  determin- 
ing which  of  these  rules  is  to  govern  in  this  case  it  will  be 
well  for  us  to  keep  in  mind  the  controlling  facts  giving  rise 
to  the  different  rules,  and  note  wherein,  if  at  all,  the  facts  of 
this  case  should  distinguish  it.  The  rule  sought  to  be  avoided 
has  alone  reference  to  what  becomes  a  part  of  the  soil,  and 
hence  belongs  to  the  owner  thereof,  because  attached  or  added 
thereto.  It  has  no  reference  whatever  to  an  independent 
acquisition  of  title,  that  is,  to  an  acquisition  of  property  exist- 
ing independent  of  other  property.  The  rule  invoked  has 
reference  only  to  property  of  this  independent  character,  for 
it  speaks  of  movables  "  found  upon  the  surface  of  the  earth  or 
in  the  sea."  The  term  "  movables"  must  not  be  construed  to 
mean  that  which  can  be  moved,  for,  if  so,  it  would  include 
much  known  to  be  realty;  but  it  means  such  things  as  are 
not  naturally  parts  of  earth  or  sea,  but  are  on  the  one  or  in  the 
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other.  Animals  exist  on  the  earth  and  in  the  sea,  but  they 
are  not,  in  a  proper  sense,  parts  of  either.  If  we  look  to  the 
natural  formation  of  the  earth  and  sea  it  is  not  difficult  to 
understand  what  is  meant  by  "  movables,"  within  the  spirit 
of  the  rule  cited.  To  take  from  the  earth  what  nature  has 
placed  there  in  its  formation,  whether  at  the  creation  or 
through  the  natural  processes  of  the  acquisition  and  depletion 
of  its  particular  parts,  8S  as  we  witness  it  in  our  daily  observa- 
tions, whether  it  be  the  soil  proper  or  some  natural  deposit, 
as  of  mineral  or  vegetable  matter,  is  to  take  a  part  of  the 
earth,  and  not  movables. 

If,  from  what  we  have  said,  we  have  in  mind  the  facts  giv- 
ing rise  to  the  rules  cited,  we  may  well  look  to  the  facts  of  this 
case  to  properly  distinguish  it.  The  subject  of  the  dispute  is 
an  aerolite,  of  about  sixty-six  pounds'  weight,  that  "  fell  from 
the  heavens"  on  the  land  of  the  plaintiff,  and  was  found  three 
feet  below  the  surface.  It  came  to  its  position  in  the  earth 
through  natural  causes.  It  was  one  of  nature's  deposits,  with 
nothing  in  its  material  composition  to  make  it  foreign  or 
unnatural  to  the  soil.  It  was  not  a  movable  thing  "on  the 
earth."  It  was  in  the  earth,  and  in  a  very  significant  sense 
immovable;  that  is,  it  was  only  movable  as  parts  of  earth 
are  made  movable  by  the  hand  of  man.  Except  for  the  pecul- 
iar manner  in  which  it  came,  its  relation  to  the  soil  would 
be  beyond  dispute.  It  was  in  its  substance,  as  we  understand, 
a  stone.  It  was  not  of  a  character  to  be  thought  of  as 
"unclaimed  by  any  owner,"  and,  because  unclaimed,  "sup- 
posed to  be  abandoned  by  the  last  proprietor,"  as  should  be  the 
case  under  the  rule  invoked  by  the  appellant.  In  fact,  it  has 
none  of  the  characteristics  of  the  property  contemplated  by 
such  a  rule. 

We  may  properly  note  some  of  the  particular  claims  of  the 
appellant.  His  argument  deals  with  the  rules  of  the  com- 
mon law  for  acquiring  real  property,  as  by  escheat,  occupancy, 
prescription,  forfeiture,  and  alienation,  which  it  is  claimed 
were  all  the  methods  known,  barring  inheritance.  We  need 
not  question  the  correctness  of  the  statement,  assuming  that 
it  has  reference  to  original  acquisition,  as  distinct  from  acqui- 
sitions to  soil  already  owned,  by  accretion  or  natural  causes. 
The  general  rules  of  the  law,  by  which  the  owners  of  riparian 
titles  are  made  to  lose  or  gain  *4  by  the  doctrine  of  accre- 
tions, are  quite  familiar.  These  rules  are  not,  however,  of 
exclusive  application  to  such  owners.     Through  the  action 
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of  the  elements,  wind  and  water,  the  soil  of  one  man  is  taken 
and  deposited  in  the  field  of  another;  and  thus  all  over  the 
country,  we  may  say,  changes  are  constantly  going  on.  By 
these  natural  causes  the  owners  of  the  soil  are  giving  and  tak- 
ing as  the  wisdom  of  the  controlling  forces  shall  determine. 
By  these  operations  one  may  be  affected  with  a  substantial 
gain,  and  another  by  a  similar  loss.  These  gains  are  of  accre- 
tion, and  the  deposit  becomes  the  property  of  the  owner  of  the 
soil  on  which  it  is  made. 

A  scientist  of  note  has  said  that  from  six  to  seven  hun- 
dred of  these  stones  fall  to  our  earth  annually.  If  they  are, 
as  indicated  in  argument,  departures  from  other  planets,  and 
if  among  the  planets  of  the  solar  system  there  is  this  inter- 
change, bearing  evidence  of  their  material  composition,  upon 
what  principle  of  reason  or  authority  can  we  say  that  a  de- 
posit thus  made  shall  not  be  of  that  class  of  property  that  it 
would  be  if  originally  of  this  planet,  and  in  the  same  situation? 
If  these  exchanges  have  been  going  on  through  the  countless 
ages  of  our  planetary  system,  who  shall  attempt  to  determine 
what  part  of  the  rocks  and  formations  of  especial  value  to 
the  scientist,  resting  in  and  upon  the  earth,  are  of  meteoric 
acquisition,  and  a  part  of  that  class  of  property  designated 
in  argument  as  "unowned  things,"  to  be  the  property  of  the 
fortunate  finder  instead  of  the  owner  of  the  soil,  if  the  rule 
contended  for  is  to  obtain?  It  is  not  easy  to  understand 
why  stones  or  balls  of  metallic  iron,  deposited  as  this  was, 
should  be  governed  by  a  different  rule  than  obtains  from  the 
deposit  of  boulders,  stones,  and  drift  upon  our  prairies  by 
glacier  action;  and  who  would  contend  that  these  deposits 
from  floating  bodies  of  ice  belong,  not  to  the  owner  of  the  85 
soil,  but  to  the  finder?  Their  origin  or  source  may  be  less 
mysterious,  but  they,  too,  are  ''telltale  messengers"  from  far- 
off  lands,  and  have  value  for  historic  and  scientific  investiga- 
tion. 

It  is  said  that  the  aerolite  is  without  adaptation  to  the  soil, 
and  only  valuable  for  scientific  purposes.  Nothing  in  the 
facts  of  the  case  will  warrant  us  in  saying  that  it  was  not  as 
well  adapted  for  use  by  the  owner  of  the  soil  as  any  stone,  or, 
as  the  appellant  is  pleased  to  denominate  it,  "  ball  of  metallic 
iron."  That  it  may  be  of  greater  value  for  scientific  or  other 
purposes  may  be  admitted,  but  that  fact  has  little  weight  in 
determining  who  should  be  its  owner.  We  cannot  say  that 
the  owner  of  the  soil  is  not  as  interested  in,  and  would  not  as 
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readily  contribute  to,  the  great  cause  of  scientific  advance- 
ment as  the  finder,  by  chance  or  otherwise,  of  these  silent 
messengers.  This  aerolite  is  of  the  value  of  one  hundred  and 
one  dollars,  and  this  fact,  if  no  other,  would  remove  it  from 
uses  where  other  and  much  less  valuable  materials  would 
answer  an  equally  good  purpose,  and  place  it  in  the  sphere  of 
its  greater  usefulness. 

The  rule  is  cited,  with  cases  for  its  support,  that  the  finder 
of  lost  articles,  even  where  they  are  found  on  the  property,  in 
the  building,  or  with  the  personal  effects  of  third  persons,  is 
the  owner  thereof  against  all  the  world,  except  the  true  owner. 
The  correctness  of  the  rule  may  be  conceded,  but  its  applica- 
tion to  the  case  at  bar  is  very  doubtful.  The  subject  of  this 
controversy  was  never  lost  or  abandoned.  Whence  it  came  is 
not  known,  but,  under  the  natural  law  of  its  government,  it 
became  a  part  of  this  earth,  and,  we  think,  should  be  treated 
as  such.  It  is  said  by  the  appellant  that  this  case  is  unique, 
that  no  exact  precedent  can  be  found,  and  that  the  conclusion 
must  be  based  largely  upon  new  considerations.  No  similar 
question  has,  to  our  knowledge,  been  determined  in  86  a  court 
of  last  reBort.  In  15  American  and  English  Encyclopedia  of 
Law,  page  388,  is  the  following  language:  An  aerolite  is  the 
property  of  the  owner  of  the  fee  upon  which  it  falls.  Hence 
a  pedestrian  on  the  highway,  who  is  first  to  discover  such  a 
stone,  is  not  the  owner  of  it;  the  highway  being  a  mere  ease- 
ment for  travel."  It  cites  the  case  of  Maas  v.  Amana  Society, 
16  Alb.  L.  J.  76,  and  13  Ir.  L.  T.  381,  each  of  which  periodi- 
cals contains  an  editorial  notice  of  such  a  case  having  been 
decided  in  Illinois,  but  no  reported  case  is  to  be  found.  An- 
derson's Law  Dictionary  states  the  same  rule  of  law,  with  the 
same  references,  under  the  subject  of  "  Accretions."  In  20 
Alb.  L.  J.  299  is  a  letter  to  the  editor  from  a  correspondent, 
calling  attention  to  a  case  determined  in  France,  where  an 
aerolite  found  by  a  peasant  was  held  not  to  be  the  property 
of  the  u  proprietor  of  the  field,"  but  that  of  the  finder.  These 
references  are  entitled,  of  course,  to  slight,  if  any,  considera- 
tion, the  information  as  to  them  being  too  meager  to  indicate 
the  trend  of  legal  thought. 

Our  conclusions  are  announced  with  some  doubts  as  to 
their  correctness,  but  they  arise  not  so  much  from  the  appli- 
cation of  known  rules  of  law  to  proper  facts  as  from  the  absence 
of  defined  rules  for  these  particular  cases.  The  interest  man- 
ifested has  induced  us  to  give  the  case  careful  thought.     Our 
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conclusions  seem  to  us  nearest  analogous  to  the  generally 
accepted  rules  of  law  bearing  on  kindred  questions,  and  to 
subserve  the  ends  of  substantial  justice.  The  question  we 
have  discussed  is  controlling  in  the  case,  and  we  need  not 
consider  others. 

The  judgment  of  the  district  court  is  affirmed. 


Property  is  Aerolites. — The  question  presented  in  this  case  is  not  only 
one  of  much  interest,  bnt  seems  not  to  have  been  elsewhere  considered. 


Leon  Loan  and  Abstract  Company  v.  Equali- 
zation Board  op  Leon. 

[86  IOWA,  127.] 
Taxation— Abstract  Books. — A  set  of  books  containing  written  abstracts 
of  the  titles  to  real  estate,  used  as  a  means  of  profit  and  having  a  market 
value,  are  not  exempt  from  taxation,  because  of  their  being  in  manu. 
script. 

Action  upon  an  agreed  case  to  determine  whether  a  set  of 
abstract  books  containing  abstracts  of  the  titles  to  lands  in  a 
county  as  taken  from  the  county  records  are  subject  to  taxa- 
tion or  not.    Judgment  for  defendant.     Plaintiff  appealed. 

Harvey  and  Parrish,  for  the  appellant. 

C.  W.  Hoffman,  for  the  appellee. 

18S  Granger,  J.  The  legal  question  involved  is  impor- 
tant. The  books  are  admitted  to  have  "  an  actual  market 
value,"  and  for  the  purpose  of  "  learning  title  to  lands  in 
Decatur  county,"  they  "can  be  used  by  any  one  of  ordinary 
intelligence  and  ability."  It  is  also  admitted  "  that  they 
contain  a  true,  full,  and  complete  record  of  the  title  of  each 
tract  of  land  and  town  lot  in  Decatur  county,  Iowa."  The 
books  have  an  admitted  value  of  six  thousand  dollars;  have 
changed  hands  as  articles  of  commerce;  are  kept  in  an  office 
building  as  the  basis  of  a  business  for  profit  by  the  receipt  of 
fees  for  transcripts  of  their  contents;  and  their  value  consists 
chiefly  in  their  being  correct  compilations  from  public  rec- 
ords, and  not  because  their  contents  are  emanations  from  the 
learning  or  genius  of  an  individual. 

The  revenue  law  of  the  state  makes  certain  exemptions  of 
property  from  taxation,  but  there  is  no  claim  that  they  em- 
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brace  books  of  this  character.  By  section  801  of  the  code  it 
is  provided  that  "  all  other  property,  real  and  personal,  is 
subject  to  taxation  in  the  manner  directed."  These  books 
are  personal  property.  They  embody  the  qualities  of  such 
property  in  a  marked  degree.  Then,  why  are  they  not  tax- 
able? This  brings  134  us  to  the  grounds  urged  by  the  appel- 
lant against  such  taxation.  It  is  said:  "These  books  being 
manuscripts,  the  law  which  applies  to  manuscripts  would 
apply  to  these  abstract  books."  .  Again,  it  is  said  that  they 
* answer  the  definition  of 'manuscript,'  being  books  written 
with  the  hand."  We  must  not  be  understood  as  committing 
ourselves  to  any  view  of  the  law  relative  to  the  liability  of 
authors'  manuscripts  being  taxable  under  our  statutory  pro- 
visions. For  the  purposes  of  the  case  we  may  cay  they  are 
not. 

The  appellant  cites  and  relies  largely  for  support  in  its 
position  upon  the  holding  of  the  supreme  court  of  Michigan 
in  the  case  of  Perry  v.  City  of  Big  Rapids,  67  Mich.  146,  11 
Am.  St.  Rep.  570.  The  decision  is  by  a  divided  court,  and 
we  regret  that  we  find  ourselves  opposed  to  the  reasoning  and 
conclusions  of  the  majority  opinion.  Mr.  Justice  Morse,  in  a 
dissenting  opinion,  reflects  what,  in  our  judgment,  is  the  true 
spirit  of  the  law.  The  majority  opinion  takes,  to  some  extent, 
for  its  support  the  holding  in  the  case  of  Dart  v.  Woodhousey 
40  Mich.  399,  29  Am.  Rep.  544,  in  which  that  court  held  that 
<4an  execution  levy  made  on  a  set  of  manuscript  abstract 
books  was  of  no  validity,  because  the  right  of  the  proprietor 
of  such  a  manuscript  to  publish  it  or  to  keep  it  back  from 
publication  is  not  a  property  right,  but  one  which  is  purely 
incorporeal,  and  attended  with  considerations  of  a  nature 
entirely  different  from  any  involved  in  other  rights."  The 
fact  that  the  Dart  case  has  such  controlling  force  in  Perry  v. 
City  of  Big  Rapids,  67  Mich.  146,  11  Am.  St.  Rep.  570,  leads 
us  to  believe  the  facts  of  the  two  cases  were  substantially 
alike,  as  to  the  character  of  the  abstract  books,  although  the 
reported  cases  might  leave  some  doubt  in  that  respect. 

The  Michigan  cases  attach  great  importance  to  the  fact 
that  the  proprietor  of  a  manuscript  may  control  or  determine 
whether  or  not  it  shall  be  published,  and  that,  without  publi- 
cation, there  is  no  value  as  a  basis  ,,ft  for  an  assessment  or 
levy.  We  are  unable  to  understand  the  application  of  the 
thought  to  the  case  at  bar.  In  cases  of  manuscript,  designed 
for  publication,  their  value,  in  a  general  property  sense  may, 
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be  said  to  be  in  the  published  work  or  the  right  of  publication, 
for  it  ii  then  only  that  it  becomes  of  interest  to  others  than 
the  author.  It  is  when  the  manuscript  is,  by  the  author,  put 
in  condition  for  use  that  it  takes  to  itself  value  in  a  com- 
mercial sense.  Before  publication,  or  a  transfer  of  the  right 
of  publication  by  the  author,  the  manuscript  is  but  a  private 
memorandum  or  writing,  without  significance,  except  to  the 
author,  like  other  private  memoranda.  When  the  author 
places  it  upon  the  marts  of  the  world  for  use  or  profit  a  com- 
mercial value  attaches,  and  it  becomes  "property"  in  the 
general  sense.  Before  the  publication,  or  the  granting  of  a 
right  to  publish,  the  author's  work  is  incomplete.  In  the  light 
of  a  design  to  publish  a  work  nothing  has  been  produced. 

These  abstract  books  answer  the  original  design,  are  com- 
plete, and  placed  before  the  public  for  use  and  profit.  They 
were  not  made  for  publication,  in  the  general  sense.  Such  a 
publication  would  defeat  the  very  purpose  of  their  production. 
Their  value  consists,  chiefly,  in  their  contents  being  kept 
from  the  public.  They  are  the  means,  in  a  sense,  the  instru- 
ments for  carrying  on  a  business;  as  much  so  as  are  the  tools 
or  machinery  by  which  the  artisan  plies  his  calling. 

Mr.  Freeman,  in  his  work  on  Executions,  section  110,  refer- 
ring to  the  Dart  case,  after  giving  the  facts  and  conclusions, 
says:  "The  reasoning  of  this  decision  does  not  seem  irresist- 
ible. In  a  set  of  abstract  books,  or  in  any  other  manuscript, 
we  see  nothing  intangible — nothing  which  makes  it  difficult 
to  subject  them  to  execution."  The  rule  as  to  patents  and 
copyrights,  as  claimed  by  the  appellant,  from  the  cases  of 
Stevens  v.  Cady,  14  How.  531,  and  Stevens  v.  Gladding,  17 
1,8  How.  451,  whereby  they  are  not  subject  to  seizure  on  exe- 
cution because  incorporeal  in  their  nature  and  without  exist- 
ence in  any  particular  place,  is  not  applicable  here,  for  the 
reason  that  these  books  are  tangible,  have  a  particular  loca- 
tion, and  are  capable  of  seizure  and  delivery.  They  are  more 
like  the  engraved  plates  referred  to  in  the  cited  cases.  It 
would,  to  our  minds,  be  a  strange  perversion  of  the  law  to 
hold  that  these  books,  that  are  transferable  from  hand  to  hand 
of  the  value  of  six  thousand  dollars,  and  usable  by  any  per- 
son of  ordinary  intelligence  and  ability,  as  a  means  of  profit- 
should  be  exempt  from  taxation,  merely  because  their  con- 
tents are  written,  and  not  printed,  when,  in  either  case,  their 
use  would  be  the  same;  or  because  "they  are  only  valuable 
for  the  information  they  contain,  and  that  information  ia 
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conveyed  by  consultation  or  extracts,"  which  thoughts  seem 
to  have  been  prominent  in  Perry  v.  City  of  Big  Rapids,  67 
Mich.  146,  11  Am.  St.  Rep.  570.  It  may  be  said  that  the 
value  of  books  in  general  depends  on  the  information  they 
contain,  and  that  such  information  is  derived  from  consulta- 
tion ;  but  for  such  abstract  reasons  they  are  no  less  property, 
subject  to  the  operation  of  the  revenue  laws  of  the  state. 
The  judgment  of  the  district  court  is  affirmed. 

Abstract  Books  as  Taxablb  Propirty:  See  Booth  r.  Phelps,  8  Wash. 
549,  40  Am.  St.  Rep.  921,  and  note. 


First  National  Bank  op  Deoorah  v.  District 
Township  op  Doon. 

(86  IOWA,  330.] 

Municipal  Bonds— Fraudulent  Issub — Evtdencb  ob. — When,  in  an  action 
by  a  bona  fide  holder  on  bonds  of  a  school  district  purporting  to  have 
been  issued  in  satisfaction  of  a  judgment  against  it  as  authorized  by 
statute,  the  defense  is  set  up  that  such  bonds  have  been  fraudulently 
issued  after  the  judgment  had  been  satisfied  by  a  prior  issue  of  bonds, 
the  defendant,  after  showing  that  a  diligent  search  has  been  unsuccess- 
fully made  for  the  records  of  the  district,  authorizing  the  first  issue  of 
bonds,  and  the  secretary  of  the  district  has  identified  one  of  such  bonds 
as  having  been  issued  in  payment  of  the  judgment,  and  has  partly 
described  the  others,  is  entitled  to  have  such  bonds,  purporting  on  their 
face  to  have  been  duly  issued  by  the  district,  and  having  afterwards  been 
found  to  be  valid  obligations  against  it  by  a  court  of  competent  jurisdic- 
tion, admitted  in  evidence  to  establish  the  fraudulent  character  of  the 
bonds  in  suit. 

Municipal  Bonds— Fraudulent  Issue— Rights  or  Bona  Fide  Holder. 
Bonds  fraudulently  issued  by  a  school  district  in  satisfaction  of  a  judg- 
ment already  paid  create  a  new  liability  against  the  district,  and,  when 
they  cause  its  total  indebtedness  to  exceed  the  limit  fixed  by  constitu- 
tional provisions,  a  purchaser  for  value  before  maturity  is  charged  with 
notice  of  that  fact,  and  cannot  recover. 

Municipal  Bonds— Issue  in  Excess  or  Constitutional  Limit  or  In- 
debtedness— Notice  to  Purchaser. — Municipal  bonds  issued  on  a 
contract  which  creates  a  debt  in  excess  of  constitutional  limitations  are 
invalid,  and  a  bona  fide  purchaser  is  charged  with  notice  that  the  indebted- 
ness thus  created  by  the  corporation  is  in  excess  of  the  amount  limited 
by  the  constitution. 

Municipal  Bonds—  Fraudulent  Issue—  Payment  or  Interest—  Estoppel. 
When  a  municipal  corporation  has  no  power  to  issue  bonds  its  acts  in 
levying  taxes  for  their  payment  and  the  payment  of  interest  thereon 
is  illegal,  and  can  neither  give  validity  to  the  bonds  nor  estop  the  cor- 
poration from  asserting  their  invalidity. 
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Wright  and  Hubbard,  for  the  appellant. 

A.  Van  Wagenen  and  H.  O.  McMillan,  for  the  appellee. 

01  Robinson,  C.  J.  The  following  is  a  copy  of  one  of  the 
bonds  in  suit: 

"No.  5.  $500. 

"  United  States  of  America,  State  of  Iowa,  Lyon  County. 

"The  district  township  of  Doon,  for  value  received,  prom- 
ises to  pay  to  James  H.  Wagner,  or  order,  at  treasurer's  office 
in  Doon,  on  the  first  day  of  March,  1890,  or  at  any  time,  after 
five  years,  before  that  date,  at  the  pleasure  of  the  district 
township,  the  sum  of  five  S3a  hundred  dollars,  with  interest 
at  the  rate  of  ten  per  cent  per  annum,  payable  at  the  treas- 
urer's office  in  Doon,  semi-annually,  on  the  first  days  of 
March  and  September  in  each  year,  on  presentation  and  sur- 
render of  the  interest  coupons  hereto  attached.  This  bond  is 
issued  by  the  board  of  directors  of  said  district  township  for 
the  purpose  of  paying  off  judgments  and  funding  judgment 
indebtedness,  under  the  provisions  of  chapter  132,  Laws  of 
the  Seventeenth  General  Assembly,  and  in  conformity  with 
a  resolution  of  said  board,  dated  the  first  day  of  March,  1880. 
In  witness  whereof,  the  said  district,  by  its  board  of  directors, 
has  caused  this  bond  to  be  signed  by  the  president  of  the 
board,  and  attested  by  the  secretary,  this  first  day  of  March, 
1880.  J.  Shotswell,  President. 

"T.  E.  Convers,  Secretary." 

To  the  bond  are  attached  coupons,  of  one  of  which  the  fol- 
lowing is  a  copy: 

"$25  (No.  20.)  $25 

"  The  treasurer  of  the  district  township  of  Doon,  Iowa,  will 
pay  to  the  bearer  hereof,  on  the  first  day  of  March,  1890,  at 
treasurer's  office,  twenty-five  dollars  for  interest  on  bond  No. 
5,  issued  under  provisions  of  chapter  132,  Laws  of  the  Seven- 
teenth General  Assembly.  J.  Shotswell,  President 

"T.  E.  Convers,  Secretary." 

A  certificate  attached  to  the  bond  is  as  follows: 
"State  of  Iowa, 


Lyon  County.      $ 

"I,  J.  M.  Webb,  auditor  of  said  county,  do  hereby  certify 
that  the  annexed  bond  has  been  duly  registered  in  my  office 
this  seventh  day  of  March,  1880.  J.  M.  Webb, 

44  County  Auditor." 
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*ss  On  the  back  of  the  bond  was  printed  a  copy  of  chapter 
132  of  Acts  of  the  Seventeenth  General  Assembly,  as  follows: 

"Be  it  enacted  by  the  General  Assembly  of  the  state  of 
Iowa: 

*  Section  1.  That  any  school  districts  against  which  judg- 
ments have  been  rendered  prior  to  the  passage  of  this  act,  and 
which  judgments  remain  unsatisfied,  may,  for  the  purpose 
of  paying  off  such  judgments  and  funding  such  judgment 
indebtedness,  issue,  upon  the  resolution  of  the  board  of  direct- 
ors of  the  district,  the  negotiable  bonds  of  such  district  run- 
ning not  more  than  ten  years,  and  bearing  a  rate  of  interest 
not  exceeding  ten  per  cent  per  annum,  payable  semi-annually, 
which  bonds  shall  be  signed  by  the  president  of  the  district 
and  countersigned  by  the  secretary,  and  shall  not  be  disposed 
of  for  less  than  their  par  value,  nor  for  any  other  purpose  than 
that  provided  for  by  this  act;  and  such  bonds  shall  be  bind- 
ing and  obligatory  upon  the  district. 

"Sec.  2.  It  shall  be  the  duty  of  the  board  of  directors  of 
any  district  which  shall  issue  bonds  under  this  act  to  provide 
for  the  payment  of  the  same  by  the  levy  of  tax  therefor,  in 
addition  to  the  other  taxes  provided  by  law,  and  they  are 
hereby  required  to  levy  such  amount  each  year  as  shall  be 
sufficient  to  meet  the  interest  on  such  bonds  promptly  as  it 
accrues. 

u  Sec.  3.  The  bonds  issued  under  this  act  shall  be  in  the 
name  of  the  district,  and  substantially  the  same  form  as  by 
law  provided  for  county  bonds;  shall  be  payable  at  the 
pleasure  of  the  district;  shall  be  registered  in  the  office  of 
the  county  auditor;  shall  be  numbered  consecutively,  and 
redeemed  in  the  order  of  their  issuance.  Approved  March 
25,  1878." 

The  bond  is  indorsed  in  blank  by  the  payee.  The  other 
bonds,  nine  in  number,  are  in  all  respects  like  the  one  set  out, 
excepting  that  three  of  them  are  for  ***  but  one  hundred 
dollars  each.  The  plaintiff  claims  to  have  purchased  the 
bonds  in  good  faith,  for  a  valuable  consideration,  before  they 
were  due,  and  without  knowledge  or  notice  of  any  matter 
affecting  their  validity. 

The  defendant  claims  that  the  bonds  are  fraudulent  and 
void;  that  they  were  issued  without  consideration;  that  the 
judgment  for  the  payment  of  which  they  purport  to  have  been 
issued  was  paid  and  canceled  before  they  were  issued;  that 
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they  were  issued  in  violation  of  section  3  of  article  11  of  the 
constitution  of  Iowa,  which  provides  that  u  no  county  or  other 
political  or  municipal  corporation  shall  be  allowed  to  become 
indebted  in  any  manner,  or  for  any  purpose,  to  an  amount  in. 
the  aggregate  exceeding  five  per  centum  on  the  value  of  the 
taxable  property  within  such  county  or  corporation."  The 
plaintiff,  in  reply  to  the  claim  of  the  defendant,  alleges  that 
the  bonds  were  ordered  to  be  issued  by  the  board  of  directors 
of  the  defendant;  that,  after  the  bonds  were  issued,  the 
defendant  levied  taxes  for  their  payment,  and  paid  the  inter- 
est which  fell  due  thereon  for  three  years  from  their  date,  and 
recognized  them  as  its  valid  obligations;  that  the  plaintiff 
relied  upon  the  action  of  the  defendant  and  its  officers,  referred 
to  in  purchasing  the  bonds,  and  that  the  defendant  is  now 
estopped  to  question  their  validity.  The  district  court  found 
that  the  judgment  on  account  of  which  the  bonds  in  suit  were 
issued  was  paid  before  they  were  issued;  that  they  were  issued 
fraudulently,  and  in  violation  of  the  provision  of  the  consti- 
tution quoted;  and  that  they  are  void  in  the  hands  of  plain- 
tiff. 

1.  The  judgment  which  the  bonds  in  suit  were  issued  to 
satisfy  was  rendered  on  the  twenty-second  day  of  July,  1873, 
by  the  district  court  of  Plymouth  county,  in  favor  of  James 
H.  Wagner,  for  the  sum  of  two  thousand  two  hundred  and 
sixty-seven  dollars  and  33s  sixty-one  cents.  A  transcript  of 
the  judgment  was  filed  in  Lyon  county  on  the  twenty-second 
day  of  July,  1873.  The  docket  containing  this  transcript 
shows  entries  as  follows: 

"  Received  the  amount  of  this  judgment  in  full  by  issuing 
the  judgment  bonds  of  said  district. 

"  James  H.  Wagner." 

"This  judgment  was  canceled  by  error,  it  being  assigned 
to  C.  A.  Greely  in  September,  1875,  and  the  said  Greely  now 
holds  the  assignment  of  said  judgment. 

"  James  H.  Wagner." 

"Assigned  to  C.  A.  Greely,  September  18,  1875. 

"James  H.  Wagner." 

It  is  claimed  by  the  appellee  that  this  judgment  was 
satisfied  with  judgment  bonds  issued  in  August,  1873,  and 
that  the  second  and  third  entries  were  fraudulent,  and  made 
as  a  pretext  for  issuing  another  set  of  bonds  in  pretended 
payment  of  the  judgment.  The  deposition  of  the  person  who 
was  secretary  of  the  defendant  in  the  years  1872  and  1873 
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was  introduced  in  evidence.  He  testified  that  Wagner  ob- 
tained a  judgment  against  the  defendant  in  the  year  1873; 
that  to  the  best  of  his  recollection  the  judgment  included 
Wagner's  claims  against  the  district  in  full,  and  that  bonds 
were  issued  to  him  in  satisfaction  of  that  judgment;  that  the 
bonds  were  signed  by  P.  Fullmer,  as  president,  and  that  he 
signed  a  part  of  them;  that  one  of  those  bonds  had  recently 
been  in  his  possession,  and  had  been  by  him  sent  to  the 
attorneys  for  the  defendant.  It  was  shown  that  a  judgment 
for  nine  hundred  dollars  was  rendered  in  Plymouth  county 
against  the  defendant  and  in  favor  of  0.  Gage  and  S.  D. 
Hanson.  To  show  the  payment  of  that  judgment  and  the 
one  in  controversy  the  defendant  was  permitted  to  introduce 
in  evidence  eight  bonds.  They  were  alike  in  form,  and  pur- 
ported to  be  judgment  bonds  of  the  defendant;  were  dated 
August  5,  1873,  and  signed  by  *36  P.  Fullmer,  as  president, 
and  G.  Haynes  as  secretary.  Of  these  bonds,  four  for  five 
hundred  dollars  each  and  one  for  two  hundred  dollars  were 
issued  to  James  H.  Wagner,  and  one  for  five  hundred  dollars 
and  two  for  two  hundred  dollars  each  were  issued  in  favor  of 
O.  Gage  and  S.  D.  Hanson.  Two  of  those  in  favor  of  Wagner 
bore  the  following  indorsement: 

"August  21,  1873. 

"For  value  received,  I  sell,  assign,  and  guaranty  the  pay- 
ment of  the  within  bond  to  ,  and  also  the  judgment 

upon  which  it  was  issued,  in  Plymouth  county,  Iowa,  district 
court.  James  H.  Wagner." 

The  other  bonds  in  favor  of  Wagner  were  indorsed  in 
blank.  The  bonds  in  favor  of  Gage  and  Hanson  were  in- 
dorsed with  their  names,  "  per  James  H.  Wagner."  Across 
the  face  of  each  bond  was  stamped  the  following:  "Canceled 
by  judgment  of  circuit  court  in  Lyon  county,  Iowa,  Feb.  18, 
1879,  F.  A.  Keep,  Clerk."  A  judgment  against  the  defendant 
of  that  date  for  three  thousand  two  hundred  and  seventy 
dollars  and  fifty  cents  was  shown  to  have  been  rendered  in 
Lyon  county. 

The  plaintiff  objected  to  the  introduction  of  the  bonds,  and 
now  insists  that  they  should  have  been  excluded  as  incom- 
petent. No  record  of  the  defendant  showing  that  the  bonds 
so  offered  in  evidence  had  been  authorized  or  issued  was 
introduced  in  evidence,  but  it  was  shown  that  diligent  search 
for  such  a  record  had  been  made,  and  that  it  could  not  be 
found.    Evidence,  which  was  competent  in  the  absence  of  the 
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record  of  the  board  of  directors  of  the  defendant,  and  which 
tended  to  show  that  such  bonds  were  issued,  had  been  sub- 
mitted. The  aggregate  amount  of  the  bonds  issued  to  Wagner 
and  to  Gage  and  Hanson  corresponded  with  the  respective 
judgments  rendered  in  favor  of  each  in  Plymouth  county* 
Other  judgments  against  the  8S7  defendant  rendered  in 
Lyon  county  were  shown,  but  evidence  was  submitted 
which  tended  to  show  that  they  were  satisfied  by  other  means 
than  the  bonds  now  under  consideration.  Those,  considered 
with  other  evidence,  certainly  tend  to  prove  payment  in 
August,  1873,  of  the  judgment  in  controversy.  They  pur- 
ported to  have  been  issued  officially  by  public  officers,  and 
had  been  found  to  be  the  valid  obligations  of  the  defendant 
by  the  judgment  of  a  competent  tribunal.  One  of  them  had 
been  identified  by  the  person  who  signed  it  as  secretary  as 
one  of  the  bonds  issued  in  payment  of  the  Wagner  judgment 
rendered  in  Plymouth  county,  and  the  others  had  been  par- 
tially described  by  him.  We  are  of  the  opinion  that  the 
objection  made  did  not  question  the*  sufficiency  of  the  pre- 
liminary proof  as  to  the  character  of  the  bonds,  and  that  they 
were  properly  admitted  as  competent  evidence.  There  is 
little  direct  evidence  that  the  judgment  in  controversy  was 
paid  in  1873,  and  that  is  not  of  a  conclusive  character;  but 
the  circumstantial  evidence  is  quite  satisfactory,  and  fully 
justified  the  district  court  in  finding  that  the  judgment  was 
paid  in  the  year  named,  and  that  the  attempt  to  recover  it 
and  the  issuing  of  the  bonds  in  suit  were  fraudulent. 

2.  It  is  claimed,  however,  that  if  it  be  true  that  the  judg- 
ment was  paid  in  1873,  that  fact  would  not  prevent  a  re- 
covery by  the  plaintiff  on  the  bonds  in  suit,  even  though  they 
were  issued  in  violation  of  the  constitutional  limitation.  The 
argument  advanced  in  support  of  this  claim  is  substantially 
as  follows:  The  board  of  directors  of  the  defendant  was 
vested  by  law  with  power  to  audit  and  allow  claims  against 
it.  The  board  was  therefore  vested  with  authority  to  deter- 
mine whether  the  judgment  was  unsatisfied,  and  having 
decided  that  it  was,  and  having  issued  the  bonds  in  suit, 
reciting  therein  that  they  were  issued  for  the  338  purpose  of 
paying  off  judgments  and  funding  judgment  indebtedness 
under  the  provisions  of  chapter  132  of  Acts  of  the  Seven- 
teenth General  Assembly,  in  conformity  with  the  resolution 
of  the  board  to  pay  it,  the  action  of  the  board  is  final,  and 
cannot  be  questioned  by  the  defendant,  especially  as  against 
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an  innocent  purchaser  of  the  bonds  for  value  before  maturity. 
The  case  of  Sioux  City  etc.  Ry.  Co.  v.  County  of  Osoeola,  45 
Iowa,  169,  is  relied  upon  by  the  appellant.  In  that  case  no 
question  in  regard  to  the  validity  of  bonds  issued  to  satisfy  a 
judgment  which  had  already  been  paid  was  involved,  and  we 
need  not  therefore  consider  it  further.  In  this  case  the  judg- 
ment in  question  having  once  been  paid,  the  bonds  in  suit, 
if  valid,  created  a  new  liability  on  the  part  of  the  defendant 
equal  to  their  amount.  They  were  not  judgment  bonds 
within  the  meaning  of  the  law,  for  that  authorized  the  defend- 
ant to  issue  judgment  bonds  on  account  of  "  unsatisfied  "  judg- 
ments. This  court  is  committed  to  the  doctrine  that  the 
purchaser  of  negotiable  bonds  issued  by  a  municipal  corpora- 
tion is  charged  with  notice  that  the  indebtedness  of  the  corpo- 
ration is  in  excess  of  the  amount  limited  by  the  constitution. 
In  French  v.  Burlington,  42  Iowa,  617,  it  was  said  that  "  he 
who  contracts  with  a  city  whereby  an  indebtedness  is  created 
must,  at  his  peril,  take  notice  of  the  financial  standing  and 
condition  of  the  city,  and  whether  the  proposed  indebtedness 
is  in  excess  of  the  constitutional  limitation."  True,  that  case 
does  not  involve  the  rights  of  an  innocent  purchaser  of  nego- 
tiable bonds,  but  it  is  authority  for  the  conclusion  that  bonds 
issued  on  a  contract  which  created  a  debt  in  excess  of  the 
constitutional  limitations  would  be  invalid.  In  McPherson  v. 
Foster,  43  Iowa,  59,  22  Am.  Rep.  215,  the  validity  of  bonds 
issued  by  an  independent  district  for  the  building  of  a  school- 
house  in  excess  of  the  amount  permitted  by  the  constitution 
was  considered,  and  they  were  held  to  be  void  8S9  in  the  hands 
of  purchasers  without  actual  notice  of  the  fact.  In  Mosher  v. 
Independent  School  District,  44  Iowa,  124,  it  was  said  of  bonds 
of  municipal  corporation,  issued  in  excess  of  the  constitutional 
limitation:  "The  bonds  and  coupons  attached  are  void,  with- 
out regard  to  the  good  faith  with  which  they  are  purchased 
and  the  want  of  notice  of  their  invalidity  by  the  holders." 
In  Kane  v.  Independent  District,  82  Iowa,  5,  this  court,  in 
approving  a  decree  of  the  district  court,  which  set  aside  a 
judgment  rendered  on  an  alleged  indebtedness  in  excess  of 
the  constitutional  limitation,  used  language  as  follows:  "A 
party  who  becomes  the  creditor  of  a  municipal  corporation 
must,  at  his  peril,  take  notice  of  the  fact  that  its  indebtedness 
is  in  excess  of  the  constitutional  limitation. "  See,  also,  Doon 
Township  v.  Cummins,  142  U.  S.  366,  for  a  discussion  as  to 
constitutional  limitations.      The  evidence  submitted   fully 
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justified  the  district  court  in  finding  that  the  bonds  in  suit 
were  issued  contrary  to  the  constitutional  inhibition. 

3.  The  fact  that  the  defendant  caused  taxes  to  be  levied, 
and  the  interest  on  the  bonds  to  be  paid  for  a  term  of  years, 
is  immaterial.  Having  no  power  to  issue  the  bonds,  its  acts 
in  levying  taxes  for  their  payment  and  paying  interest  were 
illegal,  and  neither  gave  validity  to  the  bonds,  nor  estopped 
the  defendant  to  assert  their  invalidity. 

4.  Numerous  errors  in  regard  to  the  admission  of  evidence 
are  assigned.  Some  of  them  are  disposed  of  by  what  we 
have  already  said;  others  are  not  discussed.  In  some 
instances  no  exception  was  taken  to  the  ruling  of  the  court, 
and  in  no  case  where  an  exception  was  duly  preserved  and  is 
argued  do  we  find  any  error  which  could  have  affected  the 
final  result  We  are  of  the  opinion  that  the  conclusions  of 
the  district  court  were  authorized  by  the  pleadings  and  evi- 
dence.    Its  judgment  is,  therefore,  affirmed. 

Municipal  Bonds  issued  without  authority  are  not  binding,  even  in  the 
hands  of  bona  fide  purchasers:  See  note  to  Oibbt  v.  School  District,  26  Am.  St. 
Rep.  299;  Portsmouth  Savings  Bank  v.  Village  of  Ashley,  91  Mich.  670;  30 
Am.  St.  Rep.  611,  and  note;  Sutro  v.  Pettit,  74  Cal.  332;  5  Am.  St  Rep. 
442;  Supervisors  v.  Cook,  38  111.  44;  87  Am.  Dec.  282,  and  note.  Municipal 
bonds  issued  in  excess  of  the  number  and  amount  authorized  by  law  are 
roid:  Sutro  v.  Pettit,  74  Oal.  332;  5  Am.  St.  Rep.  442;  and  those  issued  in 
excess  of  the  indebtedness  authorized  by  law  are  invalid:  Spitzer  v.  Village 
of  Blanchard,  82  Mich.  234. 

Thosb  Who  Contract  with  Municipal  Corporations  are  bound  to 
know  the  extent  of  the  powers  of  their  officers:  Sutro  v.  Pettit,  74  Cal.  332; 
5  Am.  St.  Rep.  442,  and  note. 

A  Purchaser  of  Municipal  Water  Works  Bonds  is  Bound  to  Take 
Notice  of  the  law  under  which  they  are  issued,  and  of  the  records  of  the 
city  issuing  them,  and,  when  such  records  disclose  that  they  were  not  issued 
in  compliance  with  law,  the  purchaser  takes  them  at  his  peril,  and  they  are 
not  binding  against  the  city:  Portsmouth  Savings  Bank  v.  Village  of  Ashley, 
91  Mich.  670;  30  Am.  St.  Rep.  511,  and  note. 

A  Municipal  Corporation  is  not  Estopped  from  denying  the  validity  of 
a  contract  made  by  its  officers  where  there  was  no  authority  for  making  the 
contract:  Young  v.  Board  of  Education,  54  Minn.  385;  40  Am.  St.  Rep.  340, 
and  note;  monographic  note  to  De  Voss  v.  City  of  Richmond,  98  Am.  Deo. 
€64-691,  on  municipal  bonds  and  defenses  thereto.  There  can  be  no  estop- 
pel or  ratification  which  will  preclude  a  municipality  or  its  officers  from 
denying  the  validity  of  a  municipal  bond  issued  without  authority:  Sutro 
v.  Pettit,  74  Cal.  332;  5  Am.  St.  Rep.  442.  But  a  city  is  estopped  from 
denying  the  validity  of  its  bond  arising  from  mere  irregularities  in  its  exe- 
cution: Bogartr.  Lamotte  Township,  79  Mich.  294. 
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flviDINCE— DECLARATIONS  OF  AGENT  AS  TO  PAST  TRANSACTION. — A  letter 
written  by  a  husband  without  the  knowledge  or  consent  of  his  wife, 
containing  a  mere  narrative  of  a  completed  exchange  of  his  wife's  land 
made  by  him  as  her  agent,  is  inadmissible  against  her  in  an  action  to 
recover  for  false  representations  made  as  to  the  character  of  the  land. 

Evidence — Declarations  of  Agent. — Statements,  representations,  or  ad- 
missions of  an  agent,  to  be  admissible  in  evidence,  must  have  been 
made  by  him  at  the  time  of  the  transaction,  either  while  he  was  actually 
engaged  in  its  performance  or  so  soon  thereafter  as  to  be  a  part  of  it. 
If  made  before  performance  was  undertaken  or  after  it  was  completed, 
or  while  the  ageut  was  not  engaged  in  the  performance  of  the  transac- 
tion, or  after  his  authority  had  expired,  they  amount  to  no  more  than 
a  mere  narrative  of  a  past  transaction,  and  are  not  admissible  to  bind 
the  principal. ' 

Evidence  —  Declarations  of  Agent  —  Explanation.  —  An  agent  whose 
letter  containing  a  narration  of  a  past  transaction  is  admitted  in  evi- 
dence against  his  principal  may  explain  its  contents  by  showing  the 
circumstances  under  which  it  was  written,  and  what  was  meant  by  it. 

Action  to  recover  damages  for  false  and  fraudulent  repre- 
sentations as  to  the  character  of  certain  land  acquired  by- 
exchange,  and  the  failure  of  a  guaranty  made  to  induce  the 
exchange.  The  parties  to  the  action,  through  their  respective 
agents,  entered  into  a  written  contract  to  exchange  certain 
hotel  property  for  two  hundred  and  twenty  acres  of  land 
in  Lee  county,  Iowa.  Such  agreement  provided  that  each 
should  furnish  a  good  title,  without  saying  any  thing  as  to 
the  character,  condition,  or  quality  of  the  land;  but  provid- 
ing that  "  the  above  is  an  exchange  of  said  property  without 
regard  to  valuation."  Judgment  for  plaintiffs.  Defendants 
appeal. 

Bosquet  and  Earle,  for  the  appellants. 

A.  A.  McGarry  and  Read  and  Read,  for  the  appellees. 

*••  Granger,  J.  1.  This  cause  was  once  before  in  this 
court,  and  the  case  is  reported  in  79  Iowa,  262.  The  land  in 
Lee  county  was  formerly  owned  by  one  Thomas  Flood,  and 
the  following,  designated  as  the  "  Flood  guaranty,"  is  im- 
portant in  connection  with  a  question  as  to  the  admissibility 
of  evidence: 

M I  guaranty  and  represent  that  my  two  hundred  (200) 
acre  farm  in  Lee  county,  Iowa,  Van  Buren  township,  4°°  is 
all  under  fence,  composed  of  wire  and  rails,  in  good  condi- 

ku.  St.  Rsr..  Vol.  XLL  -*i 


498  Phelps  v.  James.  [Iowa, 

tion;  that  there  are  one  hundred  (100)  acres  or  over  under 
plow,  balance,  good  timber,  blue  grass,  and  that  all  of  said 
farm  is  susceptible  of  cultivation;  and  that  part  of  this  farm 
is  good  second  bottom,  balance  rolling,  but  not  rough,  all  of 
which  has  good,  productive  soil.  The  buildings  and  improve- 
ments are  as  follows:  One  farm  dwelling,  one  and  a  half  (1^) 
stories,  six  rooms  in  good  repair;  good  granary,  smokehouse, 
stable  for  four  (4)  horses,  and  haymow;  also  one  other  small 
house  and  one  two-story  frame  feed-mill,  almost  new  ;  size  of 
building,  20  x  30  feet;  good  pair  of  French  stone  burrs;  corn- 
sheller,  new,  and  all  necessary  machinery  to  run  it;  good 
boiler  and  engine,  all  in  good  repair;  running  water  for  stock 
all  the  year  around,  spring  and  creek.  The  farm  is  located 
on  the  main  county  road,  within  one  and  a  half  (1£)  miles  of 
the  K.  &  D.  M.  R.  R.  station,  and  one  and  a  half  (l-§)  miles 
from  Des  Moines  river.  And  I  also  guaranty  said  farm  not 
to  overflow  from  the  Des  Moines  river. 

[signed]     "  Thomas  Flood." 

This  paper  was  put  in  evidence  by  the  plaintiffs  under  a 
claim  that  it  was  "  turned  in"  with  other  papers  at  the  time 
of  making  the  contract  of  exchange  as  a  part  of  the  repre- 
sentations and  guaranties  as  to  the  character  of  the  land,  and 
it  is  set  out  in  the  petition  as  being  the  guaranty  made,  and 
is  denied  by  the  answer,  it  being  the  contention  of  the  de- 
fendants that  they  refused  to  indorse  or  sanction  the  instru- 
ment as  a  part  of  the  transaction.  0.  M.  James  is  the  wife 
of  her  codefendant,  J.  T.  James,  and  the  title  to  the  Lee 
county  land  was  in  her.  The  court  instructed  the  jury  that 
J.  T.  James  was  the  agent  for  his  wife,  and  that  she  was 
"  bound  by  his  acts,  knowledge,  and  conduct  in  respect  to 
any  such  transactions,"  referring  to  the  sale  of  the  land  in 
question,  and  we  think  the  record  justifies  401  the  instruc. 
tion. 

One  Enos  Reed  was  a  tenant  on  the  land  in  question,, 
having  a  leasehold  interest  therein  terminating  March  1, 
1888.  On  the  twenty-third  day  of  May,  1887,  the  following 
letter  was  written :  • 

"  Des  Moines,  Iowa,  May  23,  1887. 
"  Enos  Reed,  Esq., 

"  Dear  Sir:  I  placed  the  farm  in  the  -hands  of  real  estate 
men  here  to  trade  off  for  me,  and  they  have  just  closed  a 
trade  with  a  Mr.  Phelps,  and  I  have  assigned  over  to  him 
the  lease  and  your  note.    I  have  never  seen  Mr.  Phelpa 
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myself,  but  presume  he  will  come  down  there  soon  to  look 
over  his  farm.  He  bought  it  on  Mr.  Flood's  written  repre- 
sentation, and  I  hope  Mr.  Phelps  will  be  pleased  with  it,  and 
find  the  farm  in  every  respect  fully  as  good  as  Mr.  Flood 
represented  it  to  be.  Yours  truly, 

"  0.  M.  James. 

"  P.  S.  My  brother  sends  his  regards  to  yourself  and  wife, 
and  says  he  don't  want  you  to  ever  tell  anybody  he  was 
down  there,  and  for  you  not  to  forget  about  his  and  your 
private  understanding  about  the  lease.  He  says  you  will 
know  what  he  means  by  this.  0.  M.  J." 

This  letter  was,  in  fact,  written  by  J.  T.  James,  without 
the  knowledge  of  his  wife.  It  will  be  observed  that  her 
name  appears  to  the  letter.  The  letter  was  admitted  in  evi- 
dence. Objections  were  interposed  by  the  defendants  jointly 
and  by  0.  M.  James  specially,  "  because  the  same  is  merely 
a  narrative  of  a  past  transaction,  and  in  no  way  binding  upon 
her."  Against  the  objections  the  letter  was  admitted,  and 
this  action  of  the  court  is  assigned  as  error.  It  will  be 
observed  that  the  letter  was  written  two  days  after  the  trans- 
action was  completed,  and  is  in  no  way  connected  with  its 
consummation.  It  is,  of  course,  no  more  binding  on  0.  M. 
James  than  it  would  have  been  40*  if  signed  by  J.  T.  James, 
for  it  was  only  the  act  of  an  agent.  This  question  seems  so 
vital  in  the  case  that  it  is  deserving  of  somewhat  careful  con- 
sideration. 

The  ruling  of  the  court  can  only  be  sustained  on  the  theory 
that  the  statements  and  declarations  of  the  letter  are  such  as, 
when  made  by  an  agent,  will  bind  his  principal.  The  rule 
governing  the  admission  of  such  evidence  is  quite  concisely 
stated  by  Mr.  Justice  Reed  in  McPherrin  v.  Jennings,  66  Iowa, 
622,  as  follows:  "The  ground  upon  which  the  declarations  or 
admissions  of  an  agent  are  admitted  in  evidence  against  his 
principal  is,  that  whatever  he  does  or  says  in  reference  to 
the  business  in  which  he  is  at  the  time  employed,  and  which 
is  within  the  scope  of  his  authority,  is  done  or  said  by  the 
principal:  United  States  v.  Gooding,  12  Wheat.  460;  American 
Fur  Co.  v.  Unites  States,  2  Pet.  358;  Stiles  v.  Western  R.  R.  Co., 
8  Met.  44;  41  Am.  Dec.  486;  Corbin  v.  Adams,  6  Cush.  98; 
Morse  v.  Connecticut  River  R.  R.  Co.,  6  Gray,  450;  1  Green- 
leaf  on  Evidence,  sec.  113.  Under  this  rule  the  plaintiff  wai 
entitled  to  introduce  evidence  of  the  declarations  in  ques- 
tion only  in  case  he  had  established  that  the  person  who 
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made  them  was  in  fact  the  agent  of  the  defendant,  that  they 
related  to  a  matter  within  the  scope  of  his  employment  as 
such  agent,  and  that  at  the  time  of  making  them  he  was 
engaged  in  the  performance  of  some  duty  with  reference  to 
the  matter  to  which  they  related."  It  will  readily  be  ob- 
served that  a  very  essential  fact  is  wanting,  under  the  rule 
stated,  to  render  the  declarations  of  J.  T.  James  in  the  letter 
competent,  viz.,  that  "  he  was  engaged  "  at  the  time  of  mak- 
ing them  "  in  the  performance  of  some  duty  with  reference  to 
the  matter  to  which  they  related."  Mr.  Chief  Justice  Dillon 
also  clearly  states  the  rule  in  Sweatland  v.  Illinois  etc.  Tel. 
Co.,  27  Iowa,  433;  1  Am.  Rep.  285. 

The  general  rule  in  argument  is  not  controverted,  40S  but 
it  is  urged  that  "the  declarations  of  an  agent  are  admissible 
if  they  spring  from  the  transaction  and  controversy,  and  to 
qualify,  characterize,  and  explain  it,  and  are  voluntary  and 
spontaneous,  and  are  made  at  the  time,  or  so  near  as  to  pre- 
clude the  idea  of  a  deliberate  design  on  the  part  of  the  agent." 
The  appellees,  in  support  of  this,  cite  Mechem  on  Agency, 
section  715.  The  preceding  section  contains  some  quite  sig- 
nificant language  in  view  of  the  particular  facts  of  this  case. 
It  is  there  said:  "And  the  statements,  representations,  or 
admissions  must  have  been  made  by  the  agent  at  the  time  of 
the  transaction,  and  either  while  he  was  actually  engaged 
in  the  performance,  or  so  soon  after  as  to  be  in  reality  a  part  of 
the  transaction;  or,  to  use  the  common  expression,  they  must 
have  been  a  part  of  the  res  gestae.  If,  on  the  other  hand,  they 
were  made  before  the  performance  was  undertaken,  or  after  it 
was  completed,  or  while  the  agent  was  not  engaged  in  the 
performance,  or  after  his  authority  had  expired,  they  are  not 
admissible.  In  such  a  case  they  amount  to  no  more  than  a 
mere  narrative  of  a  past  transaction,  and  do  not  bind  the 
principal.  The  reason  is  that  while  the  agent  was  authorized 
to  actor  speak  at  the  time,  and  within  the  scope  of  his  author- 
ity, he  is  not  authorized  at  a  subsequent  time  to  narrate  what 
he  had  done  or  how  he  had  done  it."  We  have  italicized  the 
concluding  words  of  the  quotation  to  indicate  their  close  rela- 
tion to  the  contents  of  the  letter,  which  was  a  mere  narrative 
of  what  had  been  done  and  how  it  was  done.  The  section 
cited  (715)  states  that  the  authorities  are  conflicting  as  to 
what  constitutes  a  part  of  the  res  gestae,  and  that  the  question 
is  one  of  difficulty;  that  the  doctrine  of  the  later  cases  is  that 
each  transaction  is  to  be  judged   by  its  own  peculiar  facts 
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without  conclusive  regard  to  a  fixed  interval  of  time,  and  with 
more  regard  to  the  question  whether  the  declarations  or  404 
admissions  seem  to  have  been  voluntary,  and  spontaneously 
made,  under  the  immediate  influence  of  the  principal  trans- 
action, and  are  so  connected  with  it  as  to  characterize  or 
explain  it.  The  author  cites  numerous  cases  where  declara- 
tions have  been  excluded,  and  others  where  they  have  been 
admitted,  illustrating  the  rule  he  has  stated,  and  while  there 
is  not  exact  harmony  of  thought  in  the  reasoning  of  the  cases, 
or  as  to  the  governing  rule,  there  is  no  case  with  facts  so  sim- 
ilar as  to  sustain  the  rule  claimed  by  the  appellee  in  this 
case,  while  nearly,  if  not  all,  the  cases  sustain  the  opposite 
rule. 

There  is,  however,  a  claim  that  this  letter  is  admissible  for 
other  purposes,  and  we  think  the  claim  has  support  in  the 
record.  But  the  manifest  purpose  of  its  introduction  and  use 
was  to  make  the  declaration  therein,  as  to  the  Flood  guar- 
anty, binding  upon  Mrs.  0.  M.  James  as  her  admission.  The 
jury  could  have  received  it  in  no  other  light.  The  letter  was 
certainly  in  respect  to  the  sale  of  the  land,  and  the  court  said 
to  the  jury  that  J.  T.  James  was  her  agent,  and  that  she  was 
"bound  by  his  acts,  knowledge,  and  conduct  in  respect  to 
any  such  transaction."  The  letter  contained  the  admission 
that  the  land  was  sold  upon  Mr.  Flood's  guaranty,  and  the 
effect  was  to  bind  her  by  the  admission.  An  instruction  was 
given  relative  to  letters  written  by  the  defendants  to  Enos 
Reed,  and  how  they  were  to  be  considered  in  some  respects, 
but  there  is  nothing  bearing  upon  the  question  of  the  right  of 
J.  T.  James,  as  agent,  to  bind  her  by  his  declarations  after 
the  transaction  was  completed.  The  admission  of  the  letter, 
without  some  instruction  saving  the  rights  of  0.  M.  James, 
was  error. 

2.  After  the  letter  was  in  evidence  the  defendant  sought  to 
explain  why  the  statement  in  the  letter  in  regard  to  the  Flood 
guaranty  was  made,  and  the  explanation  was  substantially 
as  4°*  follows:  A.  M.  Johnson  was  the  agent  for  the  defend- 
ants in  making  the  contract  of  sale.  The  defendants  desired 
to  show  by  J.  T.  James  that,  after  the  transaction  and  before 
he  wrote  the  letter,  he  had  a  conversation  with  Mr.  Johnson, 
in  which  Johnson  told  him  that  the  plaintiffs  wanted  the 
"  Flood  guaranty"  indorsed  over  to  them,  but  that  he  refused 
to  do  so,  and  refused  to  make  any  representations  as  to  the 
land,  and  told  them  in  substance  that  they  must  "  take  the 
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farm  as  they  found  it."  Johnson  also  told  James  that  Phelps 
had  the  written  recommendation  known  as  the  "Flood  guar- 
anty." They  also  desired  to  show  by  J.  T.  James  that  he 
meant  by  the  expression  in  the  letter  "  he  bought  it  on  Mr. 
Flood's  representation,"  that  he  took  it  relying  on  Mr.  Flood's 
representation  and  not  on  theirs,  the  defendants'.  A  careful 
reading  of  the  letter  will  show  that  it  could  bear  such  a  con- 
struction. It  was  surely  error  to  refuse  the  explanation.  The 
exclusion  of  the  explanation  intensified  the  purpose  of  the 
letter,  as  showing  the  admissions  of  Mrs.  James,  for  the  de- 
fendants were  not  permitted  to  give  it  any  other  effect.  With 
the  Flood  guaranty  and  the  letter  in  evidence,  with  the  expla- 
nation excluded,  the  court  could  well  have  said  to  the  jury 
that  the  land  was  sold  under  the  terms  of  the  Flood  guaranty, 
for  there  could  not  well  have  been  any  other  conclusion. 
There  is  no  conflict  of  authority  as  to  the  right  to  make  such 
an  explanation.  Even  if  the  letter  had  been  written  by  0.  M. 
James  she  should  have  been  permitted  to  show  the  circum- 
stances under  which  she  made  the  statement,  and  what  she 
meant  by  it.  It  will  be  borne  in  mind  that  this  letter  was 
not  acted  upon  by  the  plain  tiffs  in  making  the  contract.  It 
was  merely  a  question  of  admission  after  the  contract  was 
made.  In  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa,  174,  14 
Am.  Rep.  494,  this  language  is  used:  "If  the  language  of  a 
witness,  either  written  or  oral,  is  introduced  to  establish  an 
admission,  he  has  the  privilege  of  giving  his  understanding 
406  of  its  import — of  stating  its  true  meaning  in  the  connec- 
tion as  used  by  him."  The  case  refers  to  1  Greenleaf  on  Evi- 
dence, section  462,  note  1. 

We  discover  no  other  assignment  of  error  which  we  think 
it  necessary  to  consider,  in  view  of  a  new  trial,  and  the  judg- 
is  reversed.  

In  the  case  of  Tordy  v.  Marshall  County,  86  Iowa,  340,  an  action  against 
a  county  to  recover  damages  sustained  from  an  accident  caused  by  the  break- 
ing down  of  a  bridge,  it  was  decided  that  evidence  of  declarations  made  by 
a  member  of  the  board  of  county  supervisors  after  the  accident,  confessing 
knowledge  that  the  bridge  was  unsafe,  but  not  made  while  he  was  engaged 
in  any  official  work  or  employment  for  the  county,  was  not  admissible  because 
it  was  a  mere  narration  of  a  past  event,  in  no  way  connected  with,  nor  a  part 
of,  the  res  gestae,  citing  Sweatland  v.  Illinois  etc.  Tel.  Co.,  27  Iowa,  433; 
1  Am.  Rep.  285;  Treadway  v.  Cedar  Falls  etc.  R.  R.  Co.,  40  Iowa,  526;  Verry 
r.  Burlington  etc.  R.  R.  Co. ,  47  Iowa,  549;  McPherrin  v.  Jennings,  66  Iowa, 
622;  Luby  r.  Hudson  River  R.  R.  Co.,  17  N.  Y.  131. 
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Agency—  Principal  When  not  Bound  bt  Declarations  of  Agent.— An 
Agent,  after  a  transaction  haa  been  completed,  cannot  bind  his  principal  by 
any  admission  or  declaration  he  may  make  concerning  its  character:  Borland 
t.  Nevada  Bank,  99  Cal.  89;  37  Am.  St.  Rep.  32,  and  note,  with  the  cases 
collected, 


Evans  v.  Huntbb. 

[86  Iowa,  413.] 

Legacies— When  General  and  When  Specific. — A  bequest  of  a  specified 
amount  in  public  funds,  or  stock,  or  money  is  general,  but  further 
describing  the  property  as  being  then  owned  by  the  testator,  or  par* 
ticularly  describing  property  embodied  in  the  bequest  and  owned  by 
the  testator  at  the  time  of  his  death,  is  special  and  specific. 

Legacies — When  General.— A  bequest  of  four  thousand  dollars  in  United 
States  government  bonds,  without  any  designation  of  the  source  from 
which  they  are  to  be  obtained,  is  general,  and  may  be  satisfied  by 
delivering  to  the  legatee  any  bonds  of  the  kind  named  in  the  amount 
specified,  although  the  testator  is  possessed  of  the  required  amount  of 
such  bonds  at  the  time  of  his  death. 

Legacies  When  Specific  are  not  Subject  to  Contribute  to  any  de- 
ficiency occurring  in  other  bequests,  nor  can  a  specific  legatee  claim 
to  have  any  deficiency  which  may  be  found  to  exist  in  his  legacy  made 
up  from  other  portions  of  the  estate. 

D.  A.  Wynkoop,  for  the  appellant. 
Keck  and  House,  for  the  appellee. 

41»  Robinson,  C.  J.  On  the  fifteenth  day  of  April,  1885, 
George  Roberts  executed  a  will.  On  the  twentieth  day  of 
November  he  died,  and  the  will  was  duly  proven  in  the  proper 
court.  The  plaintiff  is  the  executor  named  in  the  will,  and 
seeks  to  have  interpreted  two  of  its  paragraphs,  which  are  as 
follows:  "1.  I  give  and  bequeath  my  daughter,  Senna  Hunter, 
four  thousand  dollars  in  United  States  government  bonds,  to 
be  delivered  to  her,  if  alive,  at  my  death;  if  not,  to  her  chil- 
dren; and,  if  she  has  none,  to  be  equally  divides!  between  my 
children,  or  theirs,  if  they  are  deceased  at  my  death;  2.  To 
Mary  Dawes,  my  eldest  daughter,  I  give  and  bequeath  one 
thousand  dollars  in  United  States  government  bonds,  and 
five  hundred  4i4  dollars  in  cash,  and,  if  paid  before  my  de- 
cease, it  is  to  be  in  full  satisfaction  of  this  bequest  of  five 
hundred  dollars." 

The  plaintiff  contends  that  the  legacies  to  Mrs.  Hunter  and 
Mrs.  Dawes  are  general,  and  he  avers  that  he  has  offered, 
and  is  now  ready  to  pay,  the  former  four  thousand  dollars, 
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and  the  latter  fifteen  hundred  dollars,  in  full  of  the  amount* 
to  which  they  are  entitled  under  the  will.  The  testator, 
at  death,  left  United  States  bonds  to  the  amount  of  five 
thousand  dollars,  and  the  appellant  contends  that  the  legacies 
of  bonds  are  specific,  and  that  the  legatees  are  entitled  to  the 
respective  amounts  of  bonds  due  them  under  the  will  from 
those  left  by  the  testator.  The  district  court  found  that  the 
legacies  were  general,  and  authorized  the  plaintiff  to  deliver 
to  each  legatee  the  amount  of  bonds  to  which  she  was  entitled 
under  the  will,  in  any  bonds  of  the  United  States. 

It  will  be  noticed  that  the  bequest  to  the  appellant  was  of 
"  four  thousand  dollars  in  United  States  government  bonds," 
without  any  designation  of  the  source  from  which  they  were 
to  be  obtained.  It  is  insisted  that,  as  decedent  had  the 
amount  of  bonds  required  by  the  will  for  distribution  at 
the  time  of  his  death,  it  is  fair  to  presume  that  they  were  the 
ones  contemplated  by  the  will.  It  is  not  shown  that  he 
owned  any  bonds  at  the  time  of  making  the  will,  but  it  is 
possible  that  he  then  had  them,  or  that  he  afterwards  obtained 
them  for  the  purposes  of  the  will.  That  may  be  conjectured, 
but  is  not  shown.  Certainly,  it  is  not  expressed  in  the  will, 
and  it  is  the  general  rule  that  the  intent  of  the  testator  must 
be  gathered  from  the  will  without  the  aid  of  extrinsic  evi- 
dence: Schouler  on  Wills,  sec.  567,  et  seq.  It  was  said  by 
this  court  in  Alden  v.  Johnson,  63  Iowa,  127,  that  "we  can 
look  only  to  the  will  itself,  guided  by  the  rules  of  interpreta- 
tion, in  order  to  determine  the  intention  of  the  testator,  and 
cannot,  for  that 415  purpose,  resort  to  other  sources  to  discover 
it"  "A  general  legacy  is  one  which  does  not  necessitate 
delivering  any  particular  thing,  or  paying  money  out  of  any 
particular  portion  of  the  estate.  But  a  specific  legacy  is  the 
converse  of  this":  Schouler  on  Executors,  sec.  461.  See,  also, 
Redfield  on  Wills,  pt.  2,  p.  457. 

The  question  to  be  determined  is  whether  the  requirements 
of  the  will  can  be  satisfied  only  by  delivering  to  the  legatees 
the  bonds  which  the  testator  owned  at  death.  In  Sponsler's 
Appeal,  107  Pa.  St.  95,  the  will  under  consideration  contained 
a  provision  as  follows:  "I  also  give  and  bequeath  to  her,  the 
said  Alice,  fifteen  shares  of  second  preferred  Cumberland 
Valley  Railroad  stock,  and  one  second  mortgage  five  hundred 
dollar  bond  (No.  1)  of  said  railroad  company."  A  codicil 
contained  the  following:  "  I  further  give  to  my  cousin,  Alice 
Pheem,  in  addition  to  what  I  have  given  her  by  my  will 
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fifteen  shares  of  Cumberland  Valley  Railroad  stock,  preferred; 
one  Cumberland  Valley  Railroad  eight  per  cent  bond,  and 
thirty  shares  of  Carlisle  Deposit  Bank  stock."  It  was  held 
that  the  legacy  of  the  railroad  stock  was  general,  and  that 
the  fact  that  the  testator  had  only  fifteen  shares  of  the  stock 
described  when  he  made  the  will  and  when  he  died  did  not 
operate  to  make  it  special. 

The  facts  considered  in  Tifft  v.  Porter,  8  N.  Y.  516,  were 
substantially  as  follows:  The  testator  bequeathed  to  his  wife 
two  hundred  and  forty  shares,  and  to  Harriet  S.  Glover  one 
hundred  tfnd  twenty  shares  of  stock  of  the  Cayuga  County 
Bank.  He  owned  three  hundred  and  sixty  shares  of  that 
stock  when  he  died.  The  court  defined  "legacies"  as  follows: 
"A  legacy  is  general  when  it  is  so  given  as  not  to  amount  to 
a  bequest  of  a  particular  thing  or  money  of  the  testator,  dis- 
tinguished from  all  others  of  the  same  kind.  It  is  specific 
when  it  is  a  bequest  of  a  specified  part  of  the  testator's  per- 
sonal estate  which  is  so  distinguished,"  416  and,  following 
the  definition,  held  that  the  legacies  of  stock  were  general. 
A  bequest  of  a  specified  amount  in  public  funds  or  stock  or 
money  is  general,  but,  if  the  property  is  further  described  as 
being  then  owned  by  the  testator,  the  bequest  is  special: 
Schouler  on  Executors,  sec.  461.  A  specific  legacy  is  not 
subject  to  contribute  to  any  deficiency  which  may  occur  in 
other  bequests,  nor  can  a  specific  legatee  claim  to  have  any 
deficiency  which  may  be  found  to  exist  in  his  legacy  made 
up  from  other  portions  of  the  estate:  Redfield  on  Wills,  pt. 
2,  p.  462;  Schouler  on  Executors,  sec.  461;  2  Williams  on 
Executors,  1251. 

When  the  recognized  rules  of  interpretation  are  applied  to 
the  will  under  consideration  its  legal  effect  is  not  doubtful. 
There  is  no  ambiguity  in  the  language  used.  Its  require- 
ments as  to  bonds  will  be  satisfied  by  the  delivery  to  the 
legatees  of  any  bonds  of  the  United  States  in  the  amounts 
specified.  Had  the  will  identified  the  particular  bonds  which 
were  owned  by  the  testator  at  the  time  of  his  death,  or  had  it 
described  them  as  belonging  to  him  when  the  will  was  exe- 
cuted, and  he  had  then  owned  them,  the  legacies  would  have 
been  specific:  See  Smith  v.  McKitterick,  51  Iowa,  548.  But 
the  language  used  cannot  be  given  that  effect.  If  the  testator 
had  never  owned  bonds,  or,  having  them  to  the  amount  of  five 
thousand  dollars,  he  had  disposed  of  them  during  his  life- 
time, the  legacies  would  not  have  been  defeated,  but  it  would 
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have  been  the  duty  of  the  executor  to  procure  United  States 
bonds  with  which  to  pay  them.  We  conclude  that  the  legacies 
are  general. 
The  decree  of  the  district  court  is  therefore  affirmed. 

Legacies— Whin  General  and  When  Specific,  and  the  Abatement 
OF. — These  questions  are  discussed  in  the  monographic  notes  to  Brill  v. 
Wright,  8  Am.  St.  Hep.  720-726,  and  Walton  v.  Walton,  11  Am.  Dec.  468-471. 
See,  also,  the  later  case  of  McFadden  v.  He/ley,  28  S.  C.  317;  13  Am.  St 
Rep.  675,  and  note,  where  specific  legacies  are  defined  and  instances  of  the 
same  given. 


Milner  v.  Nelson. 

[86  Iowa,  452.] 
Acknowledgment  of  Mortgage — Sufficiency.—  A  notary's  certificate  of 
acknowledgment  attached  to  a  mortgage  in  dne  form  of  law,  except  that 
the  name  of  the  mortgagor  is  left  blank,  is  not  fatally  defective  if  such 
name  can  be  supplied  and  ascertained  by  reference  to  the  body  of  the 
mortgage.  The  record  of  such  instrument  is  sufficient  to  impart  con* 
structive  notice  to  a  subsequent  purchaser  in  good  faith  without  actual 
knowledge  of  the  mortgage. 

Willard  and  Willard,  for  the  appellant. 

Andrews  and  Hanna,  for  the  appellee. 

456  Rothrock,  J.  The  defendant  had  no  actual  knowledge 
of  the  mortgage  when  he  purchased  the  property.  The  sole 
question  is  whether  the  mortgage  was  in  its  form  sufficient 
to  impart  constructive  notice  to  the  defendant.  The  defect 
which  the  defendant  claims  is  fatal  to  the  mortgagees  to  be 
found  in  the  acknowledgment,  which  is  in  these  words: 

"  State  of  Iowa,  ) 

*  Cass  County,  )   "' 

"Be  it  remembered,  that  on  the  twelfth  day  of  October, 
1887,  before  the  undersigned,  James  G.  Whitney,  45T  notary 

public  in  and  for  said  county,  personally  came ,  to  me 

known  to  be  the  identical  person  whose  name  is  affixed  to  the 
foregoing  instrument  as  grantor,  and  acknowledged  the  exe- 
cution of  the  same  to  be  his  voluntary  act  and  deed.  Witness 
my  hand  and  seal  the  day  and  year  last  above  written. 

[seal]     "James  G.  Whitney,  Notary  Public." 

This  certificate  of  acknowledgment  is  in  due  form  of  law, 
with  the  exception  that  the  name  of  the  grantor  is  left  blank. 
It  was  held  by  the  district  court  that  by  reason  of  said  omis- 
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sion  the  acknowledgment  was  fatally  defective,  and  did  not 
impart  constructive  notice  to  the  defendant.  The  mortgage 
was  signed  by  A.  B.  Case,  the  grantor,  and  it  was  filed  for 
record  on  the  day  after  it  was  executed,  and  was  duly  re- 
corded before  the  defendant  purchased  the  property.  It  does 
not  appear  that  there  was  any  defect  in  the  record  of  indexes 
in  the  recorder's  office.  The  statute  of  this  state  prescribing 
the  requisites  necessary  to  an  acknowledgment  of  a  deed  or 
mortgage  is  found  in  section  1958  of  the  code,  and  is  as  fol- 
lows: 

''The  court  or  officer  taking  the  acknowledgment  must 
indorse  upon  the  deed  or  other  instrument  a  certificate  setting 
forth  the  following  particulars:  1.  The  title  of  the  court  or 
person  before  whom  the  acknowledgment  is  taken;  2.  That 
the  person  making  the  acknowledgment  was  personally  known 
to  at  least  one  of  the  judges  of  the  court,  or  to  the  officer  tak- 
ing the  acknowledgment,  to  be  the  identical  person  whose 
name  is  affixed  to  the  deed  as  grantor,  or  that  such  identity 
was  proved  by  at  least  one  credible  witness,  naming  him; 
3.  That  such  person  acknowledged  the  instrument  to  be  his 
voluntary  act  and  deed." 

There  have  been  a  number  of  cases  in  this  court  in  which 
acknowledgments  have  been  questioned  and  held  to  be  valid 
or  invalid.  It  was  held  in  Bell  v.  Evans,  10  Iowa,  353,  that 
the  certificate  is  not  required  4*8  to  be  in  the  exact  words  of 
the  statute,  and  that  reference  may  be  had  to  the  body  of  the 
deed  or  mortgage  in  aid  of  the  certificate  of  acknowledgment. 
In  Cavender  v.  Smith,  5  Iowa,  159,  it  was  held  that  such  a 
certificate  is  good,  though  not  in  the  language  of  the  statute, 
provided  the  words  used  substantially  comply  with  the  object 
and  meaning  of  the  law:  See,  also,  Tiffany  v.  Qlover,  3  G. 
Greene,  387,  and  Wickersham  v.  Reeves,  1  Iowa,  413.  In 
Seharfenburg  v.  Bishop,  35  Iowa,  60,  attention  is  called  to  the 
fact  that  the  statute  does  not  in  terms  require  that  the  cer- 
tificate of  acknowledgment  shall  set  forth  that  the  person 
making  the  acknowledgment  did  personally  appear  before  the 
officer.  It  may  also  be  said  that  the  statute  does  not  ex- 
pressly require  that  the  name  of  the  person  making  the 
acknowledgment  be  inserted  in  the  certificate.  It  does  re- 
quire that,  if  a  witness  be  called  to  prove  the  identity  of  the 
grantor,  he  shall  be  named  in  the  certificate.  We  cite  these 
cases  for  the  purpose  of  showing  that  there  is  no  requirement 
that  the  statute  shall  be  followed  literally,  and  that  a  sub- 
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stantial  compliance  is  sufficient.  Of  course,  where,  as  in  the 
cases  cited,  and  in  other  cases,  some  substantial  fact  is  omit- 
ted, such  as  that  the  instrument  was  voluntarily  executed, 
the  defect  Would  be  fatal.  In  such  case  the  searcher  of  the 
record  of  liens  would  find  that  there  was  no  evidence  of  a 
voluntary  act,  and  reference  to  the  body  of  the  instrument 
would  not  aid  the  certificate  of  acknowledgment. 

A  very  full  and  exhaustive  article  upon  the  subject  of  ac- 
knowledgments may  be  found  in  1  American  and  English 
Encyclopedia  of  Law,  page  143.  It  is  there  stated  that  a  "  cer- 
tificate must  be  construed  with  reference  to  the  instrument  it 
is  attached  to,  and  the  instrument  is  allowed  to  help  out  the 
construction  of  the  certificate,  and,  if  the  certificate  is  incon- 
sistent with  the  instrument,  and  ambiguous,  the  court  will 
look  to  the  instrument;  459  or  any  part  of  it,  together  with 
the  certificate,  in  order  to  arrive  at  the  true  meaning  of  the 
officer." 

In  a  note  to  the  statement  above  quoted  authorities  are 
cited  from  some  fourteen  states,  and  from  the  supreme  court 
of  the  United  States.  It  is  not  necessary  to  more  than  refer 
to  these  cases.  They  are  in  harmony  with  the  decisions  of 
this  court.  Again,  it  is  said  in  the  article  above  cited  that 
u  the  name  of  the  grantor  should  appear,  although  it  is  now 
generally  held  that,  if  the  name  can  be  ascertained  from  the 
deed,  the  certificate  will  be  sustained."  A  large  number  of 
authorities  are  cited  in  support  of  this  last  proposition. 
Among  the  cases  cited  is  the  following:  Kelly  v.  Rozemtocl, 
45  Md.  389,  where  a  statute  required  that  a  certificate  of 
acknowledgment  shall  state  "the  time  when  it  was  taken"; 
it  was  held  that  the  whole  instrument  might  be  examined, 
and  that  the  date  of  acknowledgment  might  be  determined 
by  such  an  examination.  In  Chandler  v.  Spear,  22  Vt.  388, 
it  was  held  that,  "  although  the  name  of  the  grantor  in  a 
deed  is  defectively  stated  in  the  certificate  of  the  acknowledg- 
ment, yet,  if  it  appear  from  the  whole  instrument  with  reason- 
able certainty  that  it  was  acknowledged  by  the  grantor,  it  is 
sufficient."  In  Sanford  v.  Bulkley,  30  Conn.  344,  the  certifi- 
cate to  the  acknowledgment  was  in  these  words:  "  Personally 
appeared  ,  signer  and  sealer  of  the  foregoing  instru- 
ment, and  acknowledged  the  same  to  be  his  free  act  and 
deed."  It  was  held  that  the  acknowledgment  was  good.  In 
Wilcoxon  v.  Osborn,  77  Mo.  622,  the  certificate  was  substan- 
tially the  same  as  in  the  case  at  bar,  and  it  was  held  that  it 
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was  sufficient  when  construed  with  reference  to  the  deed  to 
which  it  was  attached.  And  in  Bradford  v.  Dawson,  2  Ala. 
203,  it  was  -held  that,  "  when  the  certificate  does  not  pursue 
the  form  required  by  statute  the  deed  may  be  looked  into  to 
support  the  defective  certificate":  See,  also,  Martindale  on 
Conveyances,  sec.  259. 

460  It  is  true  that  there  is  not  entire  harmony  in  the 
adjudged  cases  upon  the  question.  In  Gove  v.  Gather,  23  111. 
634,  76  Am.  Dec.  711,  the  right  of  a  wife  to  dower  was 
involved.  The  certificate  of  acknowledgment  did  not  state 
that  the  wife  was  known  to  the  officer  to  be  the  person  who 
signed  the  deed,  and  it  was  defective  in  other  respects.  It 
was  held  that  the  certificate  was  bad.  The  statute  of  that 
state  required  that  the  certificate  should  state  that  fact,  and 
that  the  statutory  form  must  be  substantially  complied  with. 
That  was  an  omission  of  matter  of  substance.  The  case  of 
Tvlly  v.  Davis,  30  111.  103,  83  Am.  Dec.  179,  is  to  the  same 
effect.  The  effect  in  that  case  was  that  the  officer  did  not 
certify  that  the  person  making  the  acknowledgment  was 
known  to  the  officer  to  be  the  person  who  executed  the  deed. 
In  Smith  v.  Hunt,  13  Ohio,  260,  42  Am.  Dec.  201,  the  name 
of  the  grantor  was  blank  in  the  certificate  of  acknowledgment. 
It  was  held  that  the  acknowledgment  was  fatally  defective. 
But  in  that  case  the  officer  did  not  certify  that  he  knew  the 
person  who  did  appear  before  him  was  the  person  who  signed 
the  instrument  as  grantor.  The  certificate  is  a  mere  recital 
tion  that  the  person  acknowledged  that  he  did  sign  and  seal 
the  instrument.  There  was  no  identity  of  the  person  shown, 
as  in  the  case  at  bar.  In  the  case  of  Merritt  v.  Yates,  71  111. 
636,  22  Am.  Rep.  128,  it  is  held  that  where  the  husband  and 
wife  executed  a  deed,  and  appeared  before  an  officer  and 
acknowledged  it,  the  certificate  of  acknowledgment  was  defect- 
ive because  in  that  part  which  required  a  privy  examination 
of  the  wife  separate  and  apart  from  the  husband  the  names 
were  left  blank.  The  decision  was  under  a  statute  which 
required  the  officer  to  examine  the  wife  separately  and  apart 
and  out  of  hearing  of  the  husband,  and  to  make  known  the 
contents  of  the  instrument  to  her.  We  have  no  such  require- 
ment in  this  state.  A  privy  examination  of  the  wife  in  such 
cases  arose  out  of  the  idea  that  a  wife  is  subject  to  the  4C1  will 
of  the  husband,  and  an  examination  of  the  present  laws  of 
conveyances  will  show  that  the  modern  method  of  conveyanc- 
ing is  based  upon  the  idea  that  a  married  woman  is  not  pre- 
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sumably  under  any  such  restraint.  In  all  these  cases  the 
thought  is  nowhere  expressed  that  in  determining  whether  a 
certificate  of  acknowledgment  is  sufficient,  not  only  the  cer- 
tificate, but  the  whole  instrument,  must  be  examined  and 
considered;  or,  as  is  said  in  Carpenter  v.  Dexter,  8  Wall.  513: 
"  In  aid  of  the  certificate,  reference  may  be  had  to  the  instru- 
ment itself,  or  any  part  of  it.  It  is  the  policy  of  the  law  to 
uphold  certificates  when  substance  is  found,  and  not  to  suffer 
conveyances,  or  the  proof  of  them,  to  be  defeated  by  technical 
or  unsubstantial  objections." 

It  is  unnecessary  to  prolong  this  discussion  further.  The 
certificate  shows  unmistakably  that  some  person  appeared 
before  the  notary  public;  that  the  person  who  thus  appeared 
was  known  to  the  officer  to  be  the  identical  person  whose 
name  was  affixed  to  the  instrument  as  grantor;  and  that  the 
person  whose  name  was  so  affixed  acknowledged  the  same  to 
be  his  voluntary  act  and  deed.  Direct  reference  is  made  to 
the  signature  to  the  mortgage  as  an  identification  of  the  per- 
son who  appeared  before  the  officer.  A  glance  at  the  signa- 
ture to  the  mortgage  fully  identifies  A.  B.  Case  as  the  person 
who  appeared  before  the  notary.  It  appears  to  us  that  the 
reasoning  by  which  it  is  sought  to  make  it  appear  that  the 
blank  in  the  acknowledgment  imports  that  no  person  ap. 
peared  before  the  officer  is  too  refined  to  be  applied  to  the 
business  transactions  of  men.  The  whole  scope  and  mean- 
ing of  the  certificate  shows  that  the  grantor  in  the  mortgage 
appeared  before  the  officer.  In  our  opinion,  to  hold  otherwise 
would  defeat  rights  by  a  mere  technicality.  If  a  person  were 
to  go  to  the  record  of  mortgages  of  Audubon  county  he  would 
find  from  the  index  that  on  the  twelfth  day  of  October,  1887, 
A.  B.  Case  executed  a  mortgage  on  46a  certain  personal  prop- 
erty to  S.  B.  Milner,  and,  upon  referring  to  the  mortgage  as 
spread  upon  the  records,  he  would  find  that  A.  B.  Case  signed 
the  mortgage,  and  immediately  following  that  he  would  find 
this  certificate  of  acknowledgment.  In  our  judgment  he 
would  there  find  every  substantial  requirement  of  the  stat- 
ute. 

The  judgment  of  the  district  court  is  reversed. 


Robinson,  C.  J.,  dissented  on  the  ground  that  a  notary's  certificate  of 
acknowledgment  is  not  sufficient  unless  it  contains  the  name  of  the  person 
who  acknowledged  the  instrument  to  which  it  is  attached,  and  that  the 
omission  of  such  name  is  such  a  manifest  and  material  defect  as  cannot  be 
supplied  by  construction  or  by  reference  to  the  acknowledged  instrument. 
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Hence  the  record  thereof  imparts  no  constructive  notice  to  a  subsequent 
bona  fide  purchaser  without  actual  notice.  In  support  of  this  contention 
the  learned  judge  cited  Govt  v.  Cather,  23  111.  641;  76  Am.  Dec.  711;  Tully 
v.  Davit,  30  111.  103;  83  Am.  Dec.  179;  Huff  v.  Webb,  64  Tex.  286;  Buellr. 
Irwin,  24  Mich.  152;  Smith  v.  Hunt,  13  Ohio,  260;  42  Am.  Dec.  201;  Hayden 
▼.  WesteoU,  11  Conn.  131,  and  MerriU  v.  Yates,  71  111.  636;  22  Am.  Rep.  128. 
Acknowledgment.—  Effect  of  Omission  or  Error  as  to  Name  op 
Party  Making:  See  the  extended  note  to  Livingston  v.  Kittelle,  41  Am. 
Dec.  176,  and  the  note  to  Tully  v.  Davis,  83  Am.  Dec.  180.  An  acknowl- 
edgment of  a  mortgage  having  in  blank  the  name  of  the  person  acknowl- 
edging it  vests  no  legal  interest  in  the  mortgage:  Smith  v.  Hunt,  13  Ohio, 
260;  42  Am.  Dec.  201,  and  note;  and  see,  also,  MeirUt  r.  YaU$,  71  111.  636* 
22  Am.  Rep.  128. 


Mighell  v.  Dougherty. 

[86  Iowa,  480.] 

Jury  Trial— Error  Cured  by  Instruction. — An  instruction  to  the  jury 
not  to  consider  a  particular  count  in  the  complaint  cures  error  in 
admitting  evidence  thereunder. 

Statute  of  Frauds— Sale  of  Growing  Crop. — An  oral  agreement  for  the 
sale  of  growing  grain,  to  be  delivered  in  marketable  condition,  under 
which  no  part  of  the  purchase  price  is  paid  nor  any  of  the  crop  deliv- 
ered, while  money  and  labor  must  be  expended  to  make  the  crop  market- 
able, is  not  taken  out  of  the  operation  of  the  statute  of  frauds  by  virtue 
of  an  exception  therein  that  it  shall  not  apply  *'  when  the  article  of  per- 
sonal property  sold  is  not,  at  the  time  of  the  contract,  owned  by  the 
vendor,  and  ready  for  delivery,  but  labor,  skill,  or  money  are  necessarily 
to  be  expended  in  producing  or  procnring  the  same." 

Statute  of  Frauds — Oral  Sale  of  Personalty. — In  order  to  take  a  con- 
tract for  the  sale  of  personal  property  out  of  the  operation  of  the  stat- 
ute of  frauds,  on  the  ground  that  labor,  skill,  and  money  are  necessary 
to  be  expended  in  producing  or  procuring  it,  it  must  appear  that  the 
contract  is  essentially  one  calling  for  special  skill,  labor,  or  workman* 
■hip. 

Statute  of  Fraud— Oral  Sale  of  Growing  Crop. — A  sale  of  growing 
grain,  to  be  delivered  in  marketable  condition — harvested  and  threshed 
—when  no  part  is  delivered,  and  none  of  the  purchase  money  paid,  is 
within  the  statute  of  frauds,  though  one  of  its  provisions  exempts  there- 
from sales  of  personalty  "when  the  article  sold  is  not,  at  the  time  of 
the  contract,  owned  by  the  vendor  and  ready  for  delivery,  but  labor, 
■kill,  or  money  are  necessarily  to  be  expended  in  producing  or  procuring 
the  same." 

id.  R.  McCrary  and  J.  B.  McCrary,  for  the  appellant. 

J.  C.  Kerr,  for  the  appellee. 

*•*  Kinne,  J.  The  plaintiff  claims  that  on  July  20,  1890, 
he  orally  contracted  with  the  defendant  to  deliver  to  him 
(the  plaintiff),  at  his  elevator  in  Lake  City,  Iowa,  one  thou- 
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Band  five  hundred  bushels  of  oats  of  the  crop  of  1890,  then 
raised  and  unthreshed,  at  the  agreed  price  of  eighteen  cents 
per  bushel;  that  the  defendant  has  refused  to  perform  his 
contract;  that  he  has  sustained  damages  in  the  sum  of  three 
hundred  and  fifty  dollars.  To  this  petition  a  demurrer  was 
sustained,  on  the  ground  that  the  alleged  contract  was  within 
the  statute  of  frauds.  Afterwards  the  petition  was  amended 
by  alleging  that  the  grain  thus  contracted  to  be  sold  in  1890 
was  raised  that  year  by  the  defendant,  and  was  on  July  20, 
1890,  unthreshed;  that  said  oats  were  to  be  delivered  in  a 
merchantable  condition;  48S  and  that,  in  order  to  thresh  and 
put  them  in  merchantable  condition,  it  was  necessary  to  expend 
work  and  labor,  skill  and  money,  on  said  oats;  that  the  plain- 
tiff relies  on  the  evidence  of  the  defendant  to  establish  said 
contract.  In  a  second  count  it  is  averred  that  on  July  20, 
1890,  the  defendant  contracted  with  the  plaintiff  to  deliver 
to  him,  at  his  elevator  in  Lake  City,  one  thousand  five  hun- 
dred bushels  of  oats,  then  growing  or  grown  in  Calhoun 
county,  Iowa,  and  then  the  property  of  the  defendant,  at  the 
agreed  price  of  eighteen  cents  per  bushel;  that  they  were  to 
be  delivered  to  the  plaintiff  in  merchantable  condition,  and 
that  money  had  to  be  expended,  and  work  and  labor  ex- 
pended thereon,  in  order  to  place  said  oats  in  such  condition, 
and  deliver  them  to  the  plaintiff,  on  or  before  September  30, 
1890;  that  the  defendant  had  refused  and  neglected  to  deliver 
any  part  of  said  oats;  that  the  market  price  of  oats  in  Lake 
City  at  the  time  agreed  upon  for  delivery  was  forty  cents  per 
bushel.  Judgment  was  asked  for  three  hundred  and  fifty 
dollars. 

The  defendant,  in  substance,  denies  the  allegations  in  the 
first  count  of  the  plaintiff's  petition,  and  as  to  the  second 
count  he  says  the  pretended  contract  is  within  the  statute  of 
frauds,  because  the  contract  was  not  in  writing,  ho  part  of 
the  purchase  price  paid,  and  no  part  of  the  grain  delivered. 
That  said  grain  was  owned  and  possessed  by  the  defendant 
at  the  time  of  the  pretended  contract.  The  case  was  tried 
to  a  jury,  who  returned  a  verdict  for  the  plaintiff  for  one 
hundred  and  ninety-five  dollars,  on  which  judgment  was 
entered. 

1.  Our  statute  reads  that,  except  when  otherwise  provided, 
no  evidence  of  a  contract  in  relation  to  the  sale  of  personal 
property,  when  no  part  of  the  property  is  delivered  and  no 
part  of  the  price  is  paid,  is  competent,  unless  it  be  in  writing 
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and  signed  by  the  party  charged,  or  by  his  lawfully  author- 
ized agent:  Code,  sees.  3663,  484  3664.  It  is  also  provided 
that  the  provisions  quoted  shall  not  "prevent  the  party  bim- 
eelf  against  whom  the  unwritten  contract  is  sought  to  be 
enforced  from  being  called  as  a  witness  by  the  opposite  party, 
nor  his  oral  testimony  from  being  evidence":  Code,  sec. 
3667.  We  have  held  that,  while  our  statute  provides  that  no 
evidence  of  any  such  contract  is  competent,  and  the  language 
of  the  English  statute  is,  "no  action  shall  be  brought,"  the 
effect  is  the  same  in  both  cases:  Westheimer  v.  Peacock,  2 
Iowa,  531.  The  defendant  was  put  on  the  stand  as  a  witness 
for  the  plaintiff  under  the  statute,  and  the  appellant  com- 
plains that  the  court  also  permitted  the  plaintiff  to  introduce 
other  witnesses  to  establish  the  contract.  It  is  the  settled 
rule  in  this  state  that,  where  the  adverse  party  is  called  as  a 
witness  under  such  circumstances,  the  plaintiff  must  estab- 
lish the  contract  by  his  testimony  alone,  and  the  evidence  of 
other  witnesses  cannot  be  received  to  contradict  or  explain  it, 
or  supply  omissions  in  it:  Auter  v.  Miller,  18  Iowa,  411.  Nor 
can  he  introduce  other  evidence  to  contradict  or  impeach  that 
of  the  defendant:  Hunt  v.  Coe,  15  Iowa,  198;  Tlwrn  v.  Moore, 
21  Iowa,  285.  Hence,  if  this  was  a  case  within  the  statute, 
the  admission  of  testimony,  other  than  that  of  the  defendant, 
to  establish  the  contract  was  error.  The  error,  if  any,  how- 
ever, was  cured  by  the  third  instruction  of  the  court,  in 
which  the  jury  are  told  to  give  the  cause  of  action  set  out  in 
the  plaintiffs  first  count  no  consideration,  as  the  defendant's 
evidence  was  not  sufficient  to  establish  the  contract  therein 
set  out:  Kinne's  Pleading  and  Practice,  sec.  535,  and  cases 
cited. 

2.  This  case  squarely  raises  the  question  as  to  whether  a 
sale  of  growing  grain  to  be  delivered  in  marketable  condi- 
tion— harvested  and  threshed — when  no  part  thereof  is  deliv- 
ered, and  none  of  the  purchase  price  is  paid,  can  be  taken 
out  of  the  operation  of  our  statute  ***  of  frauds  by  virtue 
of  the  exception  that  the  provisions  of  the  statute  shall  not 
Apply  u  when  the  article  of  personal  property  sold  is  not,  at 
the  time  of  the  contract,  owned  by  the  vendor  and  ready  for 
delivery,  but  labor,  skill,  or  money  are  necessarily  to  be  ex- 
pended in  producing  or  procuring  the  same":  Code,  sec.  3665. 
It  may  be  conceded  that  there  are  authorities  holding  that  a 
sale  of  such  property,  under  such  circumstances,  is  not  within 
the  statute  of  frauds,  but  we  think  such  is  not  the  correct  rule. 

am.  St.  Ksr..  Vol.  XLI.-M 
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The  authorities  in  our  own  state  throw  very  little  light  on 
this  question.  It  was  held  in  Partridge  v.  Wilsey,  8  Iowa, 
459,  that,  in  case  of  a  sale  of  personal  property,  the  fact  that 
the  goods  were  to  be  shipped  from  New  York  city  to  Keokuk 
at  an  expense  did  not  take  it  out  from  the  operation  of  the 
statute.  In  Bennett  v.  Nye,  4  G.  Greene,  410,  the  facts  stated 
are  so  meager  as  to  make  it  of  little  force  as  a  precedent.  It 
does  not  appear  in  that  case  whether  the  hogs  sold  were 
owned  by  the  defendant,  or  even  in  existence,  at  the  time  of 
making  the  contract.  The  word  "producing,"  under  the 
statute,  means  "  giving  being  or  form  to,"  "manufacturing," 
"making";  and  "procuring"  means  "bringing  into  posses- 
sion," "obtaining":  Webster's  Dictionary.  Hence  the  labor, 
skill,  or  money  necessarily  expended  for  "  producing  or  pro- 
curing" the  article  must  be  in  giving  it  being  or  form,  man- 
ufacturing or  making  it,  or  in  bringing  the  article  into 
possession,  as  by  purchasing  it,  and  the  like. 

Clearly,  it  seems  to  us,  it  cannot  be  said,  within  the  scope 
of  these  definitions  and  the  meaning  of  the  words  as  used  in 
the  statute,  that  the  defendant,  by  harvesting,  threshing,  and 
hauling  to  market  his  oats,  is  bestowing  labor,  skill,  and 
money  in  either  "  producing  or  procuring"  the  oats.  He 
expended  no  labor,  skill,  or  money  by  virtue  of  the  contract 
that  he  would  not  have  done  if  the  contract  had  never  ex- 
isted. The  486  grain  existed  at  the  time  of  the  making  of 
the  contract,  in  the  identical  form  in  which  it  would  finally 
be  sold.  True,  it  must  be  harvested  and  separated  from  the 
straw  and  chaff.  So  the  grain  was  not  produced  by  the  de- 
fendant at  all,  nor  did  he  procure  it.  He  had  the  oats,  but, 
to  put  them  in  proper  shape  for  market,  he  must  cut,  thresh, 
and  haul  them.  All  this  he  would  have  done  at  his  own 
instance,  even  if  he  had  never  heard  of  the  plaintiff.  This 
labor,  skill,  and  money,  then,  was  not  expended  specially  at 
the  instance  of  the  plaintiff. 

The  acts  relied  upon  to  take  this  case  out  from  under  the 
provision  of  the  statute,  and  bring  it  within  the  exception 
heretofore  quoted,  are  acts  only  which  naturally  and  neces- 
sarily were  a  part  of  the  plaintiff's  business  and  avocation. 
His  care  of  these  oats  was  not  in  any  way  affected  by  the  con- 
tract of  sale.  His  situation  in  that  respect  may  be  likened 
to  a  manufacturer  who  contracts  to  sell  to  one  certain  goods, 
being  of  the  kind  and  character  he  manufactures  for  his  trade 
generally.     In  such  a  case,  as  the  manufacturer  produces 
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the  goods  in  the  usual  course  of  his  business,  the  contract 
would  be  one  of  sale,  not  for  the  bestowal  of  work  and  labor: 
Pratt  v.  Miller,  109  Mo.  78;  32  Am.  St.  Rep.  656;  Goddard  v. 
Binney,  115  Mass.  450;  15  Am.  Rep.  112.  A  material  in- 
quiry in  the  case  at  bar  is,  as  we  have  indicated,  as  to  whether 
the  defendant,  in  order  to  comply  with  his  contract,  would  be 
compelled  to  change  his  condition,  business,  or  manner  of 
doing  his  regular  business.  The  necessity  for  harvesting, 
threshing,  and  hauling  his  grain  existed  regardless  of  the 
alleged  contract:  O'Neil  v.  New  York  etc.  Mining  Co.,  3  Nev. 
141;  Sloan  etc.  Lumber  Co.  v.  Guttshall,  3  Col.  14. 

Another  proposition  may  be  stated  here,  that,  in  order  to 
take  a  contract  for  the  sale  of  personal  property  out  of  the 
statute  on  the  ground  that  labor,  skill,  and  money  are  neces- 
sary to  be  expended  in  producing  or  487  procuring  it,  it  must 
appear  that  the  contract  was  essentially  one  calling  for  special 
skill,  labor,  or  workmanship:  Meincke  v.  Folk,  55  Wis.  427; 
42  Am.  Rep.  722.  Such,  as  we  have  seen,  was  not  the  case 
at  bar. 

In  cases  like  this  we  think  the  true  rule  is,  if  the  grain  is 
sold  and  no  part  of  it  delivered,  and  no  part  of  the  price  is 
paid,  and  the  contract  is  not  in  writing,  and  the  labor,  skill, 
and  money  which  is  necessary  to  be  expended  upon  it  to  fit  it 
for  market  is  such  only  as  in  the  ordinary  course  of  the  defend- 
ant's business  he  would  be  compelled  to  expend  upon  it  or 
devote  to  it,  in  order  to  preserve  and  care  for  it  as  a  good 
husbandman,  the  case  is  purely  a  sale,  and  comes  within  the 
statute.  It  may  be  if  the  defendant  had  contracted  to  plant 
or  raise  a  crop  of  such  a  character  or  kind  as  required  special 
skill,  labor,  or  work,  other  than  that  required  in  the  ordinary 
performance  of  his  labors  incident  to  raising  and  harvest- 
ing his  crops,  and  such  special  skill  and  labor  was  contem- 
plated at  the  time  the  contract  was  made,  and  was  to  be 
bestowed  at  the  instance  of  and  for  the  benefit  of  the  plaintiff, 
that  the  case  would  be  within  the  exception  provided  in  our 
statute. 

A  brief  review  of  a  few  cases  which  support  the  rule  above 
laid  down  may  better  illustrate  its  application:  Baker  on  Sales, 
sec.  54.  Chief  Justice  Shaw  hold  that  when  a  contract  is  for 
an  article  then  existing  or  such  an  article  as  the  vendor  "usu- 
ally has  for  sale  in  the  course  of  his  business,  the  statute  ap- 
plied": Mixer  v.  Howarth,  21  Pick.  205;  82  Am.  Dec.  256. 
In  the  same  case  Harris,  J.,  expressed  the  opinion  that  if  the 
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work  and  labor  required  to  be  done  in  order  to  fit  the  subject 
matter  of  the  contract  for  delivery  was  to  be  done  for  the  ven- 
dor the  case  would  be  within  the  statute.  Story,  J.,  said 
"  that  where  the  subject  matter  of  the  contract  was  not  to  be 
created  by  manufacture,  but,  being  already  in  existence,  was 
merely  to  488  be  subjected  to  certain  labor  for  the  purpose 
of  rendering  it  deliverable,  or  perhaps  even  of  changing  its 
character,  the  contract  would  be  within  the  statute  of  frauds, 
it  being  essentially  a  contract  of  sale":  Story  on  Sales,  Per- 
kins' ed.,  sees.  260-260  6.  In  other  words,  if  the  labor  and 
service  were  wholly  incidental  to  a  subject  matter  in  esse,  the 
statute  applied:  Story  on  Sales,  Perkins'  ed.,  sees.  260c. 

The  rule  is  thus  stated  in  a  late  Massachusetts  case:  "A 
contract  for  the  sale  of  articles  then  existing  or  such  as  the 
vendor,  in  the  ordinary  course  of  business,  manufactures  or 
procures  for  the  general  market,  whether  on  hand  or  not,  is  a 
contract  for  the  sale  of  goods,  to  which  the  statute  applies. 
But,  on  the  other  hand,  if  the  goods  are  to  be  manufactured 
especially  for  the  purchaser,  and  upon  his  special  order,  and 
not  for  the  general  market,  the  case  is  not  within  the  statute": 
Ooddard  v.  Binney,  115  Mass.  450;  15  Am.  Rep.  112.  In 
O'Neil  v.  New  York  etc.  Mining  Co.,  3  Nev.  141,  the  court, 
virtually  following  the  rule  laid  down  in  Massachusetts,  held 
that  to  make  the  case  one  for  work  and  labor,  the  contract 
should  contemplate  or  require  some  change  in  the  condition, 
business,  or  circumstances  of  the  vendor.  In  Downs  v.  Ross, 
23  Wend.  270,  the  contract  was  for  the  purchase  of  wheat, 
only  a  part  of  which  was  threshed,  and  that  which  had  been 
threshed  was  to  be  further  cleaned.  It  was  held  that  the 
case  was  one  of  sale,  not  for  work  and  labor.  The  court  said : 
"If  the  thing  sold  exist  at  the  time  in  solido,  the  mere  fact 
that  the  seller  is  to  do  something  to  put  it  in  a  marketable 
condition  did  not  take  the  contract  out  of  the  operation  of  the 
statute  of  frauds":  Cooke  v.  Millard,  5  Lans.  246;  Baker  on 
Sales,  sees.  30,  43.  In  Gilman  v.  Hill,  36  N.  H.  311,  it 
was  held  that  a  contract  for  sheep  pelts,  to  be  taken  from 
sheep,  was  a  contract  of  sale.  So  a  contract  for  the  purchase 
of  all  the  flax  straw  to  be  raised  from  forty-five  bushels  of 
489  flaxseed,  and  to  be  "  delivered  in  a  dry  condition,  free 
from  grass,  weeds,  and  all  foreign  substances,"  was  held  a 
contract  of  sale,  not  for  work,  labor,  or  skill,  in  producing  the 
straw:  Brown  v.  Sanborn,  21  Minn.  402. 

When  wheat  was  sold  to  be  delivered  at  a  certain  mill,  and 
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there  was  a  conflict  in  the  evidence  as  to  whether  all  of  it  was 
threshed  prior  to  the  time  of  making  the  contract,  and  the 
court  refused  to  instruct  the  jury  that  the  wheat  existed  in 
solido  at  the  time  the  contract  was  made,  and  not  having 
to  be  raised  or  manufactured,  though  unthreshed,  it  was  a 
contract  within  the  statute  of  frauds,  and  the  plaintiff  could 
not  recover,  the  case  was  reversed  for  the  refusal  to  give  the 
instruction.  The  court  adhered  to  the  doctrine  that  a  con- 
tract for  the  sale  of  goods  which  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the  mak- 
ing or  completing  thereof,  or  rendering  the  same  fit  for  deliv- 
ery, is  within  the  statute:  Hardell  v.  McClure,  2  Pinn.  289,  1 
Chand.  271.  In  a  cause  decided  in  1882  this  same  court 
approved  the  holding  in  Hardell  v.  McClure,  and,  in  referring 
to  the  contract  in  that  case,  says:  "  It  was  clearly  not  a  con- 
tract for  special  labor  in  manufacturing  any  thing,  but  a  con- 
tract to  sell  and  deliver  a  certain  quantity  of  wheat": 
Meincke  v.  Falk,  55  Wis.  427;  42  Am.  Rep.  722.  See  Clark  v. 
Nichols,  107  Mass.  547.  A  contract  for  the  sale  of  the  whole  of 
a  crop  of  cotton  for  a  certain  year,  to  be  delivered  at  a  certain 
price  per  pound,  as  soon  as  it  could  be  gathered  and  prepared 
for  market,  was  held  within  the  statute:  Cason  v.  Cheely,  6  Ga. 
554.  The  rule  we  have  announced  as  applicable  to  the  case 
at  bar  also  finds  support  in  the  following  cases:  Spencer  v. 
Cone,  1  Met.  283;  Lamb  v.  Crafts,  12  Met.  353;  Gardner  v. 
Joy,  9  Met.  177;  Prescott  v.  Locke,  51  N.  H.  94;  12  Am.  Rep. 
55;  Atwaler  v.  Hough,  29  Conn.  508;  79  Am.  Dec.  229;  49» 
Finney  v.  Apgar,  31  N.  J.  L.  266;  Edwards  v.  Grand  Trunk 
By.  Co.,  48  Me.  379;  54  Me.  105;  Sawyer  v.  Ware,  36  Ala. 
675;  Bird  v.  Muhlinbrink,  1  Rich.  199;  44  Am.  Dec.  247. 

The  evidence  in  this  case  shows  without  conflict  that  the 
defendant  expended  no  work,  labor,  skill,  or  money  on  the 
oats  other  than  he  would  have  done  if  there  had  been  no 
contract  of  sale.  The  case,  then,  is  one  clearly  within  our 
statute.  The  contract  not  being  in  writing,  no  part  of  the 
price  having  been  paid,  none  of  the  oats  having  been  de- 
livered, no  evidence  of  the  contract  was  properly  receivable. 
For  a  review  of  the  cases  in  England  and  in  this  country 
reference  is  had  to  Benjamin  on  Sales,  Bennett's  edition,  1892, 
sections  90-110,  and  American  note  following. 

Several  other  errors  are  assigned.  They  need  not  be  con- 
sidered, inasmuch  as  in  no  event  can  the  plaintiff  recover 
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tinder  the  contract  pleaded.  The  motion  to  dismiss  appeal 
and  affirm  the  judgment  below  is  overruled.  For  the  reasons 
given  the  cause  is  reversed. 

Statute  of  Frauds— Sale  of  Growing  Crops,  Whether  within. — 
Contracts  for  a  sale  of  growing  periodical  crops  are  not  contracts  for  the 
sale  of  an  interest  in  land  within  the  meaning  of  the  statute  of  frauds,  and 
need  not  be  in  writing  to  give  them  validity:  Davia  v.  McFarlane,  37  Cal. 
634;  99  Am.  Dec.  340.  Growing  wheat  is  an  interest  in  land,  and  a  contract 
concerning  it  is  within  the  statute  of  frauds:  Mcllvaine  v.  Harris,  20  Mo. 
457;  64  Am.  Dec.  196,  and  note.  Growing  grasses  are  a  part  of  the  land  as 
a  general  rule,  whether  wild  or  cultivated,  and  an  agreement  in  writing  is 
required  for  their  sale  and  severance  from  the  land:  Smith  v.  Leighton,  38 
Kan.  544;  5  Am.  St.  Rep.  778,  and  note.  Growing  crops  are  not  "  goods 
and  chattels"  within  the  meaning  of  the  section  of  the  statute  of  frauds  which 
requires  immediate  delivery:  Banal  v.  llovious,  17  Cal.  541;  79  Am.  Dee. 
147,  and  note. 
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Evidence— Confessions  Under  Oath. — Testimony  or  a  confession  given 
before  a  grand  jury,  under  oath  and  involuntarily,  by  one  at  the  time 
under  arrest  and  charged  with  the  crime  then  inquired  about,  without 
informing  him  of  his  rights  or  of  the  effect  of  his  testimony,  or  the  pos- 
sibility of  its  use  against  him,  is  inadmissible  on  his  subsequent  trial  for 
such  crime. 

Evidence — Confessions  Under  Oath. — A  statute  providing  that  a  member 
of  the  grand  jury  may  be  compelled  to  disclose  the  testimony  of  a  witness 
examined  before  such  jury  to  ascertain  if  it  is  consistent  with  that  given 
by  him  at  the  trial,  does  not  make  testimony  given  before  a  grand  jury 
under  oath,  and  involuntarily,  by  one  at  the  time  under  arrest  and 
charged  with  the  crime  then  inquired  about,  competent  on  his  trial  for 
such  crime. 

Evidence — Verdict  on  Circumstantial  Evidence.— To  justify  a  convic- 
tion of  crime  on  circumstantial  evidence  alone  it  must  be  inconsistent 
with  any  reasonable  theory  of  innocence.  A  verdict  based  on  evidence 
which  only  raises  a  suspicion,  but  does  not  point  with  reasonable  cer- 
tainty to  guilt,  must  be  set  aside. 

Byers  and  Lockwood,  for  the  appellant. 

John  Y.  Stone,  attorney  general,  and  T.  A.  Cheshire,  for  the 
state. 

881  Kinne,  J.  1.  The  defendant  and  one  Fillmore  were 
indicted  for  stealing  from  the  barn  of  Axline  and  Smith,  in 
the  night-time,  twenty-six  bushels. of  clover-seed,  of  the  value 
of  one  hundred  and  twenty-five  dollars.  The  court  permitted 
a  witness  named  Cuppy  to  testify  in  rebuttal  on  part  of  the 
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etate  as  to  statements  made  by  the  defendant  in  his  exami- 
nation before  the  grand  jury.  It  appears  that  while  the  de- 
fendant was  under  arrest  and  in  the  county  jail,  charged  with 
the  commission  of  the  very  crime  for  which  he  was  afterwards 
indicted  and  tried,  the  foreman  of  the  grand  jury,  then  in  ses- 
sion, had  the  sheriff  of  the  county  bring  the  defendant  before 
said  body,  where  he  was  examined  under  oath  as  to  his  sup- 
posed connection  with  the  alleged  larceny.  It  does  not  appear 
that  the  defendant  was  informed  as  to  his  rights,  or  of  the 
effect  of  the  answers  he  might  give,  or  as  to  the  fact  as  to 
whether  or  not  such  answers  could  afterwards  be  used  against 
him.  No  minutes  of  his  testimony  were  taken  by  the  grand 
jury.  We  may  properly  assume  that  he  testified  under  oath, 
without  being  informed  as  to  his  rights,  or  the  effect  of  his 
testimony,  or  the  possibility  of  its  use  against  him  thereafter- 
It  is  contended  that  his  statements  so  made  before  the  grand 
jury  were  not  voluntary,  and  hence  inadmissible  against  him 
upon  the  trial.  The  course  of  procedure  pursued  by  the  grand 
jury  with  reference  to  the  examination  of  this  witness  was 
unprecedented,  and,  to  our  minds,  wholly  unjustifiable  from 
any  point  of  view.  They  had  no  right  to  compel  the  defend- 
ant, then  in  custody,  and  charged  with  the  commission  of  the 
crime  inquired  about,  to  give  testimony  before  them.  To  put 
him  under  oath,  under  such  circumstances,  without  advising 
him  of  his  rights,  was  attempting  to  take  an  unfair  advantage 
of  his  situation,  to  his  prejudice.  A  statement  so  procured 
could  85*  in  no  proper  sense  be  said  to  be  voluntarily  made. 
A  confession  or  statement,  to  have  been  voluntarily  made, 
must  proceed  "  from  the  spontaneous  suggestion  of  the  party's 
own  mind,  free  from  the  influence  of  any  extraneous  disturb- 
ing cause."  "  If  made  under  oath  by  the  party  charged,  upon 
a  judicial  inquiry  as  to  the  crime,  it  [the  confession]  is  re- 
jected, as  not  being  voluntary":  People  v.  McMahon,  15  N.  Y. 
395.  The  law  is  well  settled  that  when  a  person  is  compelled 
to  answer  questions  under  oath,  put  to  him  by  a  committing 
magiBtfnte,  touching  his  supposed  connection  with  the  crime 
then  being  investigated,  and  of  which  he  stands  accused,  his 
statements  are  not  admissible  against  him:  3  Am.  &  Eng. 
Ency.  of  Law,  488;  Wharton's  Criminal  Evidence,  sees.  668, 
669;  State  v.  Matthews,  66  N.  C.  106;  People  v.  McMahon,  15 
N.  Y.  384;  People  v.  Mondon,  103  N.  Y.  211;  57  Am.  Rep. 
709.  And  it  is  said  that,  unless  the  defendant  comprehended 
his  rights  fully,  and  is  informed  by  the  court  or  examining 
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body  that  his  refusal  to  answer  the  questions  propounded  to 
him  could  not  prejudice  his  case,  or  be  construed  as  an  evi- 
dence of  his  guilt,  any  responsive  confessions  implicating  him 
in  the  crime  charged  must  be  regarded  as  involuntary,  and 
hence  inadmissible:  Wharton's  Criminal  Evidence,  sees.  668, 
669;  State  v.  Rorie,  74  N.  C.  148;  1  Greenleaf  on  Evidence, 
sees.  225,  226,  and  notes.  The  same  rule  would  apply  as  to 
examinations  had,  as  in  this  case,  before  a  grand  jury.  Some 
of  the  states,  by  statute,  require  magistrates  conducting  such 
examinations  to  admonish  the  prisoner  as  to  the  effect  of  his 
answer  and  his  right  to  refuse  to  answer,  but  it  is  believed 
that  the  general  rule  of  law  is  as  above  stated,  even  in  the 
absence  of  such  a  statute. 

Counsel  for  the  state  contend  that  the  evidence  was  admis- 
sible, and  cite  Code,  sec.  4285;  State  v.  Hayden,  45  Iowa,  11; 
State  v.  Row,  81  Iowa,  138,  and  some  553  Indiana  cases.  The 
statute  referred  to  provides  that  a  member  of  the  grand  jury 
may  be  compelled  to  disclose  the  testimony  of  a  witness 
examined  before  such  jury  to  ascertain  if  it  be  consistent 
with  that  given  by  him  before  the  court.  It  cannot  be  said 
that  this  statute  had  the  effect  of  making  the  testimony  given 
before  the  grand  jury,  under  oath  and  involuntarily,  by  one 
at  the  time  charged  with  the  very  crime  then  being  inquired 
about,  and  who,  when  so  examined,  was  under  arrest  there- 
for, competent  on  a  trial  of  the  party  under  indictment  for 
such  crime.  Counsel  have  cited  no  case  so  holding,  and  we 
find  none.  We  see  no  reason  for  holding  that  the  legislature, 
in  enacting  the  statute  referred  to,  intended  to  abrogate  the 
universal  rule  of  law  that  involuntary  admissions  in  confes- 
sion of  a  defendant  charged  with  a  crime  are  inadmissible 
against  him  on  a  trial  for  such  crime.  The  statute  was,  we 
think,  not  intended  to  cover  such  a  case,  and  thereby  permit 
a  grand  juror  to  give  evidence  of  such  involuntary  confession 
which  no  other  person  is  permitted  to  testify  to.  If  the 
defendant,  when  examined  before  the  grand  jury,  had  been 
advised  as  to  his  rights,  and  then  given  evidence,  the  rule 
might  be  different.  In  State  v.  Briggs,  68  Iowa,  424,  it  was 
held  that  a  plea  of  guilty,  entered  by  a  defendant  to  a  pre- 
liminary information,  he  not  being  informed  as  to  his  legal 
rights,  was  a  voluntary  admission  of  his  guilt,  and  admis- 
sible against  him.  No  authorities  are  cited  in  support  of 
this  holding.  In  the  case  at  bar  the  defendant  was  put 
under  oath.     He  was  taken  before  the  grand  jury,  not  of  his 
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own  volition,  but  by  the  direction  of  the  examining  body,  for 
the  purpose  of  being  interrogated  as  to  his  supposed  connec- 
tion with  the  crime  with  which  be  was  accused.  In  the 
Briggs  case  the  magistrate  afforded  him  an  opportunity  to 
plead  guilty  or  not  guilty.  In  the  case  at  bar  the  proceed- 
ings as  to  the  defendant's  being  sworn  and  examined  were  of 
a  *54  compulsory  character,  no  election  being  afforded  him. 
For  these  and  other  reasons  the  holding  in  State  v.  Briggty 
68  Iowa,  424,  does  not  apply:  See,  also,  State  v.  Carroll,  85 
Iowa,  1. 

2.  It  is  claimed  that  the  evidence  does  not  warrant  a  ver- 
dict of  guilty.  In  substance,  the  evidence  shows  that  Axline 
and  Smith,  in  January,  1892,  had  thirteen  sacks  of  clover- 
seed  stored  in  their  barn;  that  about  January  20,  1892,  said 
seed  was  stolen  by  some  one;  that  it  was  of  the  value  of  one 
hundred  and  twentyfive  dollars;  that  one  Clouser  had  worked 
for  Axline  and  Smith,  and,  among  others,  knew  where  the  seed 
was  stored;  that  he  visited  Fillmore,  who  was  jointly  indicted 
with  the  defendant,  before  the  seed  was  taken;  that  the  sacks 
which  had  contained  the  seed  were  found,  after  it  had  been 
stolen,  at  Hancock,  Iowa;  that  about  the  time  the  seed  was 
taken  Fillmore  hauled  to  Council  Bluffs,  and  sold  there,  about 
twenty-six  bushels  of  clover-seed;  that  Clifford  went  with  him 
to  Council  Bluffs,  and  on  the  way  he  ascertained  from  Fill- 
more that  he  had  clover-seed  in  the  sacks  in  the  wagon,  and 
saw  him  hide  the  sacks  under  a  culvert  in  the  wagon-road, 
where  they  were  afterwards  found.  It  appears  also  that  the 
defendant  accompanied  Fillmore  back  from  Council  Bluffs  to 
Avoca.  The  reasons  the  defendant  gave  for  going  to  Council 
Bluffs  with  Fillmore  were,  in  part  at  least,  unsatisfactory. 
But  there  was  no  direct  evidence  in  any  way  connecting  the 
defendant  with  the  crime  charged.  So  far  as  appears  he 
received  no  part  of  the  money  paid  Fillmore  for  the  seed. 
It  does  not  appear  that  he  was  seen  at  or  near  the  barn 
where  the  seed  was  stored.  There  is  no  showing  that  he  in 
any  manner  exercised  any  control  over  the  seed,  or  the  team 
and  wagon  by  means  of  which  it  was  conveyed  to  Council 
Bluffs.  The  defendant  seems  to  have  been  a  passenger  with 
Fillmore  to  Council  Bluffs,  under  suspicious  circumstances, 
which,  however,  ***  are  explainable  and  consistent  with  his 
innocence  of  the  crime  charged.  The  testimony  does  not 
point  with  reasonable  certainty  even  to  the  defendant's 
guilt.     Stated  most  strongly  against  the  defendant,  it  is  a 
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case  of  suspicion,  not  of  guilt  established.  We  are  at  a  loss 
to  understand  on  what  the  jury  based  a  verdict  of  guilty, 
unless  it  was  that  the  defendant,  in  a  few  of  his  answers, 
evinced  a  disposition  to  be  what  is  usually  called  a  "  smart " 
witness.  The  verdict  is  without  foundation  to  support  it,  and 
cannot  stand. 

3.  It  clearly  appears  from  this  record  that  the  trial  court 
had  grave  doubts  as  to  the  defendant's  guilt.  When  the  court 
came  to  impose  sentence  on  the  defendant  he  said  to  him: 
"  Mr.  Clifford,  it  is  contrary  to  my  usual  practice  to  make  any 
comments  when  passing  judgment  in  cases  of  this  kind,  but 
in  this  case  I  am  constrained  to  say  to  you  that  you  have 
been  found  guilty  of  the  crime  of  larceny  upon  very  slight 
evidence.  I  firmly  believe  that  if  you  had  conducted  yourself 
upon  the  witness-stand  as  you  should  have  done  no  jury 
could  have  been  found  that  would  have  returned  a  verdict  of 
guilty  upon  such  slight  and  trivial  evidence."  The  conduct 
which  the  court  speaks  of  was  the  manner  of  the  defendant 
on  the  stand,  especially  in  his  answers  to  certain  questions 
relating  to  his  reasons  for  going  to  Council  Bluffs.  These 
answers,  which  we  need  not  set  out  here,  indicated  a  want  of 
moral  character  and  rectitude  in  other  directions.  We  think 
this  was  clearly  a  case  where  the  trial  court  should  have  exer- 
cised its  right  to  set  aside  the  verdict.  If  a  man  is  to  be  com- 
mitted to  the  penitentiary  for  a  crime,  his  guilt  of  which  is 
established,  if  at  all,  by  circumstantial  evidence,  such  evi- 
dence should  not  only  point  him  out  as  guilty,  but  be  incon- 
sistent with  any  reasonable  theory  as  to  his  innocence.  This 
the  testimony  in  this  case  fell  far  short  of  doing.  It  556  will 
not  do  to  let  a  verdict  stand  which  deprives  a  man  of  his 
liberty  when  it  is  based  upon  mere  suspicion. 

The  judgment  of  the  district  court  is  reversed. 

Confessions  Undeb  Oath — When  Admissible. — A  voluntary  confession 
made  under  oath  by  a  person  accused  of  crime  is  admissible  in  evidence 
against  him  on  his  trial  for  such  crime  if,  before  making  it,  he  was  duly 
warned  that  any  statement  made  by  him  might  be  used  in  evidence  against 
him.  If  a  defendant  charged  with  crime,  at  his  preliminary  examination 
before  a  magistrate,  is  informed  about  his  rights  with  regard  to  a  voluntary 
confession,  and  warned  that  if  he  does  make  such  confession  it  may  be  used 
in  evidence  against  him,  makes  a  statement  confessing  his  guilt,  it  is  legiti- 
mate evidence  against  him  on  a  subsequent  trial  for  such  crime,  and  is  not 
rendered  inadmissible  by  the  fact  that  it  was  made  while  he  was  under  arrest, 
and  was  sworn  to  by  him:  Salasv.  State,  31  Tex.  Crim.  Rep.  485;  Jackson  v. 
State,  29  Tex.  App.  458;  Alfred  v.  State,  2  Swan,  581;  People  r.  Kelley,  47 
CaL  125;  State  v.  Uranium,  13  S.  C.  389;  State  v.  De  Graff,  113  N.  C.  688. 
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Statements  made  by  a  prisoner  under  oath  at  a  coroner's  inquest  are  ad- 
missible against  him  on  his  trial  for  murder,  although  he  knew  at  the  time 
the  statement  was  made  that  he  would  probably  be  arrested  for  the  murder, 
and  was  informed  by  the  coroner  that  rumors  implicated  him,  and  that  he 
had  a  right  to  refuse  to  testify:  Teacliout  v.  People,  41  N.  Y.  7.  Such  evi- 
dence is  inadmissible,  however,  if  the  witness  is  not  informed  of  his  legal 
right  sand  the  fact  that  he  is  suspected  of  the  crime  under  investigation : 
State  v.  Young,  119  Mo.  495.  Voluntary  statements  made  by  a  witness 
before  a  coroner's  jury,  which  he  requests  the  privilege  of  making  to  cast 
the  guilt  upon  another,  are  admissible  against  him  on  his  trial  for  murder: 
State  v.  Wisdom,  119  Mo.  539. 

When  a  prisoner  voluntarily  confesses  before  an  examining  magistrate, 
whose  duty  it  is  to  take  the  examination  in  writing,  such  writing  alone,  if 
producible,  is  evidence  of  the  confession,  and  it  cannot  be  proved  by  parol: 
Stale  v.  Branham,  13  S.  C.  389;  Wright  v.  State,  50  Miss.  332;  Cicero  v.  State, 
54  Ga.  156.  But  when  such  confession  is  duly  reduced  to  writing,  not  so 
authenticated  as  to  render  it  competent  evidence,  parol  proof  is  admissible, 
after  laying  the  proper  predicate,  to  show  the  statements  made  by  the 
defendant  in  his  confession  before  the  examining  court:  Guy  v.  State,  9  Tex. 
App.  161;  Brown  v.  Slate,  71  Ind.  470.  It  is  to  be  presumed  that  such  con- 
fession was  reduced  to  writing  by  the  magistrate  in  the  discharge  of  his 
official  duty,  and,  when  the  official  record  of  such  confession  is  shown  to  have 
been  lost,  parol  evidence  of  it  is  admissible:  Hightower  v.  State,  58  Miss.  636. 

When  a  confession  made  by  a  defendant  in  a  deposition  before  a  commit- 
ting magistrate  is  offered  in  evidence  a  proper  foundation  for  its  introduc- 
tion must  be  laid  by  preliminary  proof,  showing  prima  facie  that  it  was 
voluntarily  made,  and  the  defendant  is  entitled,  before  it  is  received,  to 
prove  that  it  was  not  so  made:  People  v.  Soto,  49  Cal.  67.  When  a  person, 
although  he  is  subsequently  charged  with  a  crime,  appears  voluntarily  and 
gives  his  testimony  in  relation  thereto  before  any  accusation  has  been  made 
against  him,  his  confession  or  statement  made  under  oath  is  admissible 
against  him  on  his  trial:  Clough  v.  State,  7  Neb.  320.  Thus,  on  a  trial  for 
murder,  statements  made  by  the  prisoner,  as  a  witness  before  the  coroner, 
before  he  had  been  charged  with  the  crime,  and  before  it  was  known  that  a 
murder  had  been  committed,  are  admissible  against  him:  Hendrickaon  v.  Peo- 
ple, 10  N.Y.  20;  61  Am.  Dec.  720;  William*  v.  Covimonwealth,  29  Pa.  St  102. 

If  a  person  confesses  a  killing  before  a  coroner's  jury,  and  the  grand  jury, 
under  an  agreement  that  such  confession  shall  not  be  used  against  him  if 
he  testifies  truthfully  and  fully  on  the  trial  of  his  accomplice,  and  before 
such  trial  escapes,  and  fails  to  so  testify,  his  confession  is  admissible  against 
him  on  his  subsequent  trial  for  the  same  crime:  Stale  v.  Moran,  15  Or.  262. 

A  confession  voluntarily  made  before  a  grand  jury,  touching  an  offense  for 
which  one  is  under  arrest,  may  be  given  in  evidence  against  him  by  members 
of  such  jury  upon  his  trial  for  the  crime:  Stater.  Carroll,  85  Iowa,  1;  State 
v.  Moran,  15  Or.  262. 

A  plea  of  guilty  by  a  person  accused  of  crime  before  a  committing  magis- 
trate is  admissible  in  evidence  against  him  as  a  oonfession  on  his  trial  for  the 
same  crime:  Commonwealth  v.  Brown,  150  Mass.  330.  This  is  especially  true 
if  such  plea  is  voluntarily  made  after  the  accused  is  legally  warned  by  the 
magistrate:  Rice  v.  State,  22  Tex.  App.  654. 

What  a  witness  voluntarily  testified  to  at  a  former  trial  of  another  party 
for  a  crime  is  admissible  against  him  as  an  admission  on  his  trial  for  the 
same  crime:  Burnett  v.  Slate,  87  Ga,  622;  Dicker$on  v.  Stale,  48  Wis.  288. 
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This  statement  is  refuted,  and  the  contrary  doctrine  maintained,  in  Josephine 
v.  State,  39  Miss.  613;  Jackson  v.  State,  56  Miss.  311. 

Statements  voluntarily  made  by  a  defendant  in  a  criminal  case  at  a  former 
trial  are  admissible  in  evidence  against  him  as  admissions:  People  v.  Arnold, 
43  Mich.  303;  38  Am.  Rep.  182;  Stale  v.  Eddings,  71  Mo.  545;  36  Am.  Rep. 
496;  State  v.'  Jefferson,  77  Mo.  136;  Dumas  r.  State,  63  Ga.  600;  State  v. 
Glass,  50  Wis.  218;  36  Am.  Rep.  845;  People  v.  Kelley,  47  Cal.  125;  Common- 
wealth v.  Reynolds,  122  Mass.  454;  and  may  be  proved  by  the  judge  of  the 
court  in  which  the  first  trial  was  conducted:  State  v.  Duffy,  57  Conn.  525. 

A  sworn  confession  made  by  a  defendant  long  anterior  to  his  trial,  and 
not  preliminary  thereto,  is  admissible  in  evidence  against  him:  United  State* 
v.  Brown,  40  Fed.  Rep.  457. 

When  not  Admissible. — Confessions  made  by  a  person  accused  of  crime  at 
his  preliminary  examination,  or  in  other  judicial  proceedings  while  ho  is 
under  oath,  without  his  being  informed  of  his  legal  rights,  or  that  state- 
ments or  confessions  made  by  him  may  be  subsequently  used  against  him, 
are  not  considered  voluntary,  and  are  not  admissible  in  evidence  against 
him  on  his  subsequent  trial  for  the  same  crime.  In  other  words,  when  an 
accused  is  compelled  to  answer  questions  under  oath,  put  to  him  by  a  com* 
tnitting  magistrate,  touching  his  supposed  connection  with  the  crime  then 
under  investigation,  without  his  being  informed  of  his  legal  rights  and  the 
effect  of  his  replies,  his  admissions  or  statements  are  not  admissible  against 
him  on  his  trial:  Coffee  v.  State,  25  Fla.  501;  23  Am.  St.  Rep.  525,  and  note 
537;  People  v.  Mondon.'lOS  N.  Y.  211;  57  Am.  Rep.  709;  People  v.  McMahon, 
15  N.  Y.  384;  United  States  v.  Williams,  1  Cliff.  5;  Peter  v.  State,  4  Smedea 
4  M  31;  United  Stales  v.  Bascadore,  2  Cranch  C.  C.  30;  United  States  v. 
Duffy,  1  Cranch  C.  C.  164;  Walker  v.  State,  28  Tex.  App.  112;  Common- 
wealth v.  Harman,  4  Pa.  St.  269;  Schoeffler  v.  Stale,  3  Wis.  823;  State  r. 
Rorie,  74  N.  C.  148;  State  v.  Matthews,  66  X.  C.  106.  A  plea  of  guilty,  offered 
by  a  defendant  charged  with  murder,  but  refused  by  the  court,  cannot  be 
given  in  evidence  against  him  on  the  trial:  State  v.  Meyers,  99  Mo.  107. 

Circumstantial  Evidence — Sufficiency  of. — To  warrant  a  conviction 
on  circumstantial  evidence  alone,  the  circumstances  taken  together  should 
be  of  a  conclusive  nature  and  tendency,  leading  on  the  whole  to  a  satisfactory 
conclusion,  and  producing,  in  effect,  a  reasonable  and  moral  certainty  that 
the  accused,  and  no  one  else,  committed  the  offense  charged:  Carlton  v. 
People,  150  111.  181;  ante,  p.  346,  and  note,  with  the  cases  collected. 
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Nott  v.  Owen. 

[86  Maine,  98.] 
Cotenancy— Right  of  Part  Owner  to  Terminate  Tenancy  of  His  Part. 
When  a  building  owned  in  common  is  occupied  by  a  tenant  of  tbe  dif- 
ferent co-owners  under  separate  agreements  between  them  and  himself, 
one  of  such  owners  of  an  undivided  one-fourth  interest  in  the  building 
cannot  arbitrarily  terminate  the  tenancy  as  to  bis  share  in  the  premises 
by  raising  the  rent  thereon,  and,  if  the  tenant  necessarily  continues  to 
occupy  the  whole  building,  he  is  liable  to  such  part  owner  only  for  rea- 
sonable rent  for  the  beneficial  use  of  his  share  of  the  premise*. 

R.  H.  Nott,  for  the  plaintiff. 

/.  0.  Bradbury,  for  the  defendant. 

09  Peteus,  C.  J.  The  plaintiff,  representing  the  ownership 
of  one  undivided  quarter  of  a  store,  had  rented  his  quarter  at 
the  same  rate  that  the  other  quarters  were  rented,  there  being 
separate  contracts  between  the  different  owners  and  the  ten- 
ant. Becoming  dissatisfied  with  the  amount  of  rent  so  re- 
ceived, he  undertook  to  terminate  the  tenancy  as  far  as  his 
undivided  quarter  was  concerned,  and  notified  the  tenant  that 
if  he  occupied  his  share  of  the  premises  after  a  certain  date  the 
rent  would  be  at  an  increased  rate,  and  that  the  tenant's  con- 
tinued occupation  would  be  regarded  as  an  acceptance  on  his 
part  of  the  new  terms  proposed.  As  the  tenant  did  not  acqui- 
esce in  the  proposal  of  the  plaintiff,  this  suit  is  brought  to 
recover  the  amount  of  rent  claimed  by  the  plaintiff,  the  defend- 
ant persisting  in  a  continued  occupation  of  the  whole  property 
in  pursuance  of  contracts  with  the  other  owners. 

The  plaintiff's  proposition  that  the  tenant  cannot  rightfully 

(MS) 
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occupy  the  store  at  all  unless  there  be  an  agreement  with  him 
for  the  occupancy  of  his  one-quarter  is  far  from  tenable. 
Were  he  a  sole  owner  he  could  manage  his  own  property  in 
his  own  way.  But,  as  an  owner  of  property  in  common  with 
other  owners,  he  is  not  entitled  to  dictate  the  management  of 
their  interests,  as  well  as  his  own,  without  their  consent.  The 
error  of  the  plaintiff  lies  in  regarding  the  tenant  as  in  posses- 
sion of  the  store  under  10°  some  agreement  with  him.  The 
defendant  is  forbidden  by  the  plaintiff  to  be  his  tenant.  He 
is  occupying  the  premises  by  virtue  of  an  agreement  with  the 
other  owners,  and  in  occupying  their  undivided  shares  he 
necessarily  occupies  the  whole  store,  and  for  the  beneficial 
use  of  the  plaintiff's  share  of  the  same  he  becomes  liable  to 
pay  him  a  reasonable  rent  therefor. 

Were  it  otherwise  any  tenant  in  common  would  have  the 
power  by  his  perverseness  to  actually  destroy  the  valuable  use 
of  the  common  property.  The  plaintiff  is  really  in  more  con- 
troversy with  his  co-owners  than  with  the  occupant  of  the 
store.  The  law  frowns  upon  the  idea  of  any  such  despotic 
power  being  possessed  by  an  owner  in  common  over  the  com- 
mon property. 

The  plaintiff  has  already  received  rent  at  the  same  rate  as 
that  received  by  his  co-owners,  which  he  credits  in  partial 
payment  of  his  claim,  while  we  think  it  should  be  in  full  sat- 
isfaction thereof.     He  has  already  received  a  reasonable  rent. 

Plaintiff  nonsuited.  

Action  for  Usk  and  OCCUPATION:  See  note  to  Fitzgerald  v.  Beebe,  46 
Am.  Dec.  289,  290;  Hoffar  v.  Dement,  5  Gill,  132;  46  Am.  Deo.  628. 


Briard  v.  Goodale. 

[86  Maine.  ICO.] 

Appellate  Practice. — An  appeal  must  be  dismissed  unless  the  appellant's 
right  to  appeal  is  affirmatively  established  by  the  case  presented. 

Appellate  Practice — Who  may  Appeal. — Under  a  statute  giving  the 
right  of  appeal  to  any  person  aggrieved  by  a  probate  decree  the  only 
persons  who  may  exercise  such  right  are  those  who  have  rights  which 
may  be  enforced  at  law  and  whose  pecuniary  interest  may  be  estab- 
lished in  whole  or  in  part  by  the  decree. 

Appellate  Practice.  — An  appeal  by  a  sister  from  a  probate  decree  appoint- 
ing a  guardian  for  her  sister  as  a  person  of  unsound  mind,  which  neither 
specifies  any  reason  for  the  appeal  nor  alleges  in  the  exceptions  that 
the  appellant  is  an  heir  apparent  or  an  heir  presumptive  of  the  ward, 
and  which  fails  to  show  affirmatively  that  the  appellant  is  legally  inter- 
ested in  the  ward's  estate,  should  be  dismissed. 
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R.  H.  Nott,  for  the  appellant. 
John  M.  Goodwin,  for  the  appellee. 

101  Whitehouse,  J.  This  is  an  appeal  from  the  decree  of 
a  judge  of  probate  appointing  a  guardian  to  a  person  of 
unsound  mind.  The  appellant  is  a  sister  of  the  ward,  and 
the  presiding  justice  ruled  that  she  was  not  a  person  aggrieved 
by  the  decree  within  the  meaning  of  section  23,  chapter  63,  of 
the  Revised  Statutes.  The  case  comes  to  this  court  on  excep- 
tions by  the  appellant. 

Unless  the  appellant's  right  to  appeal  is  affirmatively 
established  by  the  case  presented  the  appeal  will  be  dis- 
missed: Pettingill  v.  Pettingill,  60  Me.  419;  Desring  v.  Adams, 
34  Me.  41. 

"  The  persons  indicated  by  the  statute  under  the  term 
'aggrieved'  are  not  those  who  may  happen  to  entertain 
desires  on  the  subject,  but  only  those  who  have  rights  which 
may  be  enforced  at  law,  and  whose  pecuniary  interest  might 
be  established  in  whole  or  in  part  by  the  decree":  Deeringv. 
Adams,  34  Me.  41,  and  cases  cited. 

With  respect  to  the  petition  of  a  guardian  for  the  sale  of 
his  ward's  estate  it  is  provided  by  section  25,  chapter  71,  of 
the  Revised  Statutes,  that  4l  all  heirs  apparent  or  presumptive 
of  the  ward  shall  be  considered  interested  in  the  estate";  and 
in  Lunt  v.  Aubens,  39  Me.  392,  it  was  held  that  an  heir  pre- 
sumptive of  the  ward  was  entitled  to  have  an  appeal  from  a 
decree  appointing  a  guardian. 

But  in  the  case  at  bar  it  is  neither  specified  in  the  rea- 
sons for  the  appeal  nor  alleged  in  the  exceptions  that  the 
appellant  is  either  an  heir  apparent  or  an  heir  presumptive 
of  the  ward.  It  is  stated  in  the  exceptions  that  she  is  a  sister 
of  the  ward;  but  non  coyistat,  that  a  sister  is  an  heir.  There 
may  be  nearer  relatives;  the  ward  may  have  children  living. 
It  is  neither  alleged  nor  proved  that  the  appellant  is  an  heir. 
It  doea  not  l0*  affirmatively  appear  fronvthe  case  presented 
that  the  appellant  is  legally  interested  in  the  ward's  estate. 
It  is  not  established  that  she  is  "aggrieved"  within  the 
meaning  of  the  statute  or  the  purview  of  the  authorities 
cited. 

All  questions  of  fact  involved  in  the  case  were  finally 
determined  by  the  presiding  justice.  His  ruling  upon  the 
question  of  law  presented  was  undoubtedly  correct. 

The  appeal  being  a  nullity,  the  court  has  no  jurisdiction  to 
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affirm  or  reverse  the  decree:  Gray  v.  Gardner,  81  Me.  558; 
Milliken  v.  Morey,  85  Me.  342.  The  entry  must  accordingly 
be,  exceptions  overruled.     Appeal  dismissed. 

Party  Aggrieved  and  having  a  right  of  appeal  from  a  decree  is  one 
whose  pecuniary  interest  is  directly  affected  by  the  decree;  one  whose  right 
of  property  may  be  established  or  divested  thereby:  Wiggin  r.  Suxtt,  6  Met. 
194;  39  Am.  Deo.  716. 


State  v.  Edwards. 

[86  Maine,  102.] 

Mills — Tool  for  Grinding  Grain — Usury. — The  owner  and  operator  of 
a  public  gristmill  is  bound  to  receive  all  grists  of  grain  tendered  to  be 
ground,  and  to  grind  for  the  toll  specified  by  statute.  Any  agreement 
for  toll  in  excess  of  that  fixed  by  the  statute  is  usurious  and  void. 

Constitutional  Law — Regulation  of  Public  Gristmills. — An  owner 
of  a  gristmill  who  makes  his  mill  public,  and  assumes  to  serve  the  pub- 
lic, thereby  dedicates  his  mill  to  public  use,  and  it  becomes  subject  to 
legislative  regulation  and  control  so  long  as  it  remains  public. 

Constitutional  Law. — Regulation  or  Public  Gristmills  is  within  the 
legislative  power.  A  statute  specifying  the  amount  of  toll  that  may  be 
charged  for  grinding  grain  at  such  mills  is  constitutional  and  valid. 

C.  F.  Daggett,  county  attorney,  for  the  state. 
L.  C.  Stearns,  for  the  defendants. 

103  Haskell,  J.  The  defendants  were  convicted  under 
the  Revised  Statutes,  chapter  57,  sections  5  and  6,  as  amended 
by  the  act  of  1885,  chapter  332,  on  two  several  counts:  1. 
Of  refusing  to  receive  grain  at  their  gristmill  there  tendered 
to  be  ground;  2.  Of  taking  excessive  toll.  The  defendants 
have  exception  to  the  ruling  of  the  court  that  they  were  bound 
to  receive  the  grists  of  grain  offered,  and  grind  the  same  for 
the  toll  specified  by  the  statute,  and  that  an  agreement  for 
toll  in  excess  of  that  fixed  by  statute  would  be  no  defense. 

The  case  does  not  show  what  kind  of  a  mill  the  defendants 
operated,  nor  whether  it  was  a  public  or  private  mill,  nor 
whether  it  was  a  water-mill,  steam-mill,  or  windmill.  It  as- 
sumes, however,  that  it  was  a  gristmill,  used  for  grinding 
grain  for  the  public. 

Exceptions  must  show  sufficient  facts  to  make  the  ruling 
erroneous:  Reed  v.  Reed,  70  Me.  504.  In  this  case,  therefore, 
if  the  ruling  excepted  to  be  correct,  and  the  statute  under 
which  the  conviction  was  had   be  constitutional  when   ap- 


Dec.  1893.]  State  v.  Edwards.  629 

plied  to  any  kind  of  a  gristmill,  judgment  must  be  entered 

104  on  the  verdict.  And  it  may  be  assumed  that  defendants' 
mill  was  a  public  gristmill,  propelled  by  a  head  of  water  ob- 
tained under  authority  of  the  mill  act:  Rev.  Stats.,  c.  92. 

Assuming  the  mill  to  be  a  public  mill,  and  the  statuta 
under  which  the  conviction  was  had  to  be  valid,  an  agree- 
ment between  the  owner  of  the  grain  and  the  defendants,  for 
toll  in  excess  of  the  statute  quantity,  can  be  no  defense.  The 
act  of  the  defendants  in  taking  excessive  toll  was  just  as 
much  in  defiance  and  violation  of  the  statute,  when  taken 
by  agreement  with  the  owner  of  the  grist,  as  if  taken  without 
his  consent.  The  defendants'  act  is  prohibited  by  the  statute. 
They  were  required  to  run  their  public  mill  for  statute  toll, 
with  equal  dispatch  for  all  the  patrons  of  their  mill.  They 
were  required  to  receive  grists  and  grind  them  in  their  turn, 
without  motive  for  unequal  dispatch  to  those  willing  to  pay 
an  extra  price  for  it.  The  taking  of  usury  by  agreement  with 
the  borrower  of  money  is  analogous.  Freedom  from  blame 
on  the  part  of  the  lender  is  not  a  bar  to  the  borrower's  right 
to  recover  back  the  usury:  Houghton  v.  Stowell,  28  Me.  215. 
The  statute  under  which  the  conviction  was  had  imposes  no 
such  condition. 

But  it  is  stoutly  asserted  that  the  statute  is  unconstitutional 
as  an  invasion  of  the  private  right  of  enjoyment  of  property. 
The  mill  act  of  Maine  applies  to  all  water-mills;  and  whether 
its  validity  results  from  the  exercise  of  eminent  domain,  as 
supposed  by  many  cases — Jordan  v.  Woodard,  40  Me.  317; 
Great  FalU  Mfg.  Co.  v.  Fernald,  47  N.  H.  444;  Olmstead  v. 
Cavip,  33  Conn.  532;  89  Am.  Dec.  221;  and  others  cited  by 
Gould  on  Waters,  sec.  253,  and  by  the  supreme  court  in  Head 
v.  Amoskeag  Mfg.  Co.,  113  U.  S.  9 — or  from  the  proper  regula- 
tion of  the  rights  of  riparian  owners,  so  as  to  best  serve  the 
public  welfare,  having  due  regard  to  the  interests  of  all,  as 
held  in  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  9,  and  in  Mur- 
doch v.  Stickney,  8  Cush.  113,  and  remarked  by  the  court  in 
Lowell  v.  Boston,  111  Mass.  466,  15  Am.  Rep.  39,  it  is  unnec- 
essary now  to  consider. 

It  is  conceded  by  all  authorities  that  the  public  useof  property 
by  the  individual  is  within  the  scope  of  legislative  control.  And 
it  matters  not  whether  the  use  be  authorized  by  express  statuta 

105  or  dedicated  by  the  individual  proprietor.  If  it  be  a 
public  use  it  is  within  the  supervision  and  control  of  the 
legislature.     The  troublesome  question  is,  Whether  the  use 
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be  public:  Tyler  v.  Beacher,  44  Vt.  648;  8  Am.  Rep.  398. 
In  most  branches  of  business  the  public  has  an  interest. 
That  interest  varies  according  to  the  surrounding  condi- 
tions of  the  particular  business  in  question.  If  it  be  a 
monoply,  the  interest  of  the  public  to  be  fairly  and  con- 
veniently served  is  much  greater  than  when  the  monopoly 
ends  by  force  of  wholesome  competition.  A  distinction  must 
be  made  between  a  public  use  and  a  use  in  which  the  pub- 
lic has  an  interest.  In  the  former  case  the  public  may 
control,  because  it  is  a  use  within  the  function  of  govern- 
ment to  establish  and  maintain.  In  the  latter  case  it  is  a 
private  enterprise  that  serves 'the  public,  and  in  which  it 
is  interested  to  the  extent  of  its  necessities  and  convenience. 
The  former  is  clearly  within  the  control  of  the  legislature, 
while  the  latter  may  not  be.  Many  authorities,  however,  go 
to  that  extent:  Munn  v.  Illinois,  94  U.  S.  113;  Budd  v.  New 
York,  143  U.  S.  517,  and  cases  cited.  The  public  is  interested 
to  be  well  and  reasonably  served  at  the  store  of  the  trades- 
man, the  shop  of  the  mechanic,  and  the  office  of  the  pro- 
fessional man,  and  yet  all  these  vocations  are  private.  The 
goods  on  sale  in  the  store,  material  furnished  by  the  mechanic, 
and  the  skill  employed  by  the  professional  man,  are  the  indi- 
vidual property  of  each  one  respectively.  Their  vocations 
are  exercised  for  their  own  gain,  and  the^y  have  a  right  to 
the  fruits  of  their  own  industry  without  legislative  control. 
It  must  not  be  understood  that  each  one  may  not  be  prop- 
erly subjected  to  suitable  police  regulations  as  to  the  manner 
of  his  business:  2  Kent's  Commentaries,  340;  but  the  busi- 
ness cannot  be  thereby  controlled  and  the  profits  to  be  gained 
therefrom  destroyed,  taken  away,  or  limited  by  the  establish- 
ment of  prices;  otherwise  we  should  have  a  paternal  govern- 
ment that  might  crush  out  all  individual  liberty,  and  the 
declaration  of  our  constitution  would  become  as  valueless  as 
stubble. 

It  is  conceded  by  all  authorities  that  common  carriers, 
common  ferries,  common  roads,  common  wharves,  common 
telegraphs,  and  common  telephones,  etc.,  and  common  grist- 
mills, and  106  common  lumber-mills  are  of  that  public 
nature  to  be  put  under  public  control,  whether  operated  under 
the  authority  of  charters  from  the  state  or  by  individual 
enterprise.  Each  of  those  cases  is  within  the  function  of 
government  to  establish  and  maintain,  and,  therefore,  to  con- 
trol, by  whomsoever  exercised:  Blair  v.  Cuming  County,  111 
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U.  S.  363;  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  9;  Stone  v. 
Farmers1  Loan  and  Trust  Co.,  116  U.  S.  307;  Chicago  etc.  Ry. 
Co.  v.  Minnesota,  134  U.  S.  418. 

Mills  for  the  grinding  of  grain  and  for  the  sawing  of  lum- 
ber for  all  comers  have  been  aided  or  established  by  the 
legislature  from  the  earliest  colonial  times.  Those  mills 
were  usually  water-mills;  but  it  is  of  no  moment  what  the 
propelling  power  may  be:  Burlington  v.  Beasley,  94  U.  S.  310. 
They  have  always  been  considered  so  necessary  for  the  exist- 
ence of  the  community  that  it  was  proper  for  government  to 
foster  or  maintain  them;  and,  in  the  absence  of  government 
aid,  the  individual  proprietor,  not  pretending  to  serve  the 
public,  might  maintain  such  mills  as  private  mills,  free  from 
legislative  interference,  precisely  as  he  might  maintain  a 
store,  shop,  or  other  private  business;  but  when  such  pro- 
prietor makes  his  mill  public,  assumes  to  serve  the  public, 
then  he  dedicates  his  mill  to  public  use,  and  it  becomes  a 
public  mill,  subject  to  public  regulation  and  control.  He  is 
not  compelled  to  continue  such  public  use,  but,  so  long  as  he 
does,  he  becomes  a  public  servant,  and  may  be  regulated  by 
the  public. 

In  the  present  case  the  mill  must  be  considered  a  public 
mill,  and  rightfully  within  legislative  control.  No  suggestion 
is  made  that  the  statute  regulation  is  unreasonable,  and, 
therefore,  it  is  unimportant  to  consider  whether  the  reason- 
ableness of  the  statute  regulation  be  a  legislative  or  judicial 
function. 

Exceptions  overruled.        

Gri8tmtt.l8  akd  Other  Mills  as  Public  Uses:  See  Olmstead  r.  Camp, 
33  Conn.  632;  89  Am.  Dec.  221,  and  note  229,  and  conflicting  decisions  con- 
sidered in  the  monographic  note  to  lietkman  v.  Saratoga  etc  li.  R.  Co.,  22 
Am.  Deo.  699-703. 
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Mansfield  v.  McGinness. 

[86  Maine,  118.  J 
Cotenancy — Adverse  Possession. — As  between  cotenants  evidence  of  long 
continued,  visible,  uninterrupted,  and  even  exclusive  occupation  by  one 
cotenant  does  not  bar  the  rights  of  the  others.  To  constitute  an  adverse 
possession  in  such  case  there  must  be  an  actual  ouster,  and  an  exclusion 
of  the  other  cotenants  by  the  one  in  possession. 

Action  in  the  nature  of  waste.  The  statute  under  which 
it  was  prosecuted  authorized  the  recovery  of  treble  damages. 
Verdict  for  defendant.  Motion  to  set  aside  the  verdict  as 
against  law  and  the  weight  of  evidence. 

J.  Williamson  and  Son,  for  the  plaintiffs. 

W.  P.  Thompson,  for  the  defendant. 

118  Emery,  J.  This  is  a  statute  action  (Rev.  Stats.,  c.  95, 
sec.  5)  by  one  tenant  in  common  of  an  undivided  tract  of  land, 
against  a  cotenant  for  cutting  trees  upon  the  land  without  giv- 
ing previous  notice.  The  defendant  claims  to  have  disseised 
the  plaintiff,  and  thus  to  have  acquired  a  title  to  the  whole 
tract  by  an  adverse  possession  for  more  than  twenty  years. 

There  is  a  manifest  difference  in  character  between  the  119 
possession  of  a  stranger  and  that  of  a  cotenant.  A  stranger 
has  no  right  of  possession.  His  occupation,  therefore,  would 
be  in  itself  some  evidence  of  an  adverse  claim,  at  least  in  the 
absence  of  any  evidence  of  license.  A  landowner  seeing  indi- 
cations of  occupation  by  a  stranger  would  be  on  his  guard 
against  the  nature  of  the  stranger's  claim.  A  cotenant,  on 
the  other  hand,  has  full  right  of  possession  of  the  whole  undi- 
vided land.  His  occupation,  therefore,  would  not  be  the 
slightest  evidence  of  any  adverse  claim.  It  would  be  pre- 
sumed to  be  in  accordance  with  his  right  as  part  owner. 
A  tenant  in  common,  seeing  indications  of  occupation  by  a 
cotenant,  would  have  no  reason  to  apprehend  a  denial  of  his 
own  equal  right. 

As  between  cotenants,  evidence  of  long  continued,  visible, 
uninterrupted,  and  even  exclusive  occupation  by  one  coten- 
ant, is  not  enough  to  bar  the  rights  of  the  other  cotenants. 
There  must  be  evidence  from  which  an  ouster,  a  putting  out, 
and  a  keeping  out,  of  the  other  cotenants  can  be  inferred. 

This  was  a  small  tract  of  land  only  about  four  acres  in  ex- 
tent. It  was  unequally  divided  by  a  small  stream  of  water, 
leaving  about  three-quarters  of  an  acre  on  the  east  side  and 
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three  acres  or  more  on  the  west  side.  Neither  parcel  had 
been  inclosed  by  fences.  The  defendant  and  her  predecessors 
in  title  had  paid  the  taxes  on  the  whole  lot.  They  had  cleared 
the  east  side  parcel,  and  taken  the  grass  annually  for  their 
own  use.  The  west  side  parcel,  the  larger  parcel,  was  covered 
with  a  growth  of  wood  and  small  timber.  On  this  west  side 
the  defendant  and  her  predecessors  had  cut  wood  and  hoop- 
poles  in  small  quantities  from  time  to  time.  They  had  also 
occasionally  cut  small  timber,  and  at  one  time  some  pump- 
sticks.  They  did  not  cut  any  large  quantity  at  any  one  time, 
until  the  occasion  of  bringing  this  suit.  This  parcel  does  not 
appear  to  adjoin  the  homestead  of  the  defendant,  nor  to  be  a 
part  of  her  farm. 

Whatever  may  be  the  case  as  to  land  on  the  east  side  of 
the  stream  the  defendant  clearly  has  not  shown  by  the  above 
evidence  an  ouster  of  the  plaintiff  from  the  west  side,  where 
the  cutting  complained  of  was  done:  Thornton  v.  York  Bank, 
45  Me.  158;  Hudson  v.  Coe,  79  Me.  93,  94;  1  Am.  St.  Rep. 
288. 

Motion  sustained.     New  trial  granted. 

Adverse  Possession  as  between  Cotes  ants. — Necessity  or  Actual 
Oustbb  to  Constitute:  See  Cook  v.  Clinton,  64  Mich.  309;  8  Am.  St.  Rep. 
816,  and  note:  OrtenhM  v.  Biggs,  85  Ky.  155;  7  Am.  St  Rep.  579,  and  note; 
Hollcy  v.  Hawley,  39  Vt.  525;  94  Am.  Deo.  350,  and  note. 


French  v.  Robinson. 

[86  Maine,  142.] 
Insolvency— Discharge  as  Bar  to  Judgment  on  Assigned  Claims.— A 
discharge  in  insolvency  is  a  bar  to  an  action  against  the  insolvent  on 
a  judgment  recovered  by  an  assignee  in  his  own  name  on  notes  held 
by  a  firm  residing  outside  the  state  and  assigned  to  such  assignee  for 
collection  in  his  owu  name  for  the  benefit  of  the  firm. 

E.  S.  Clark,  for  the  plaintiff. 

0.  R.  Fuller,  for  the  defendant 

ias  pBTBB8>  c.  J.  The  plaintiff  sues  upon  a  judgment, 
recovered  in  his  own  name,  against  the  defendant  who,  since 
the  judgment  was  recovered  against  him,  has  been  discharged 
from  his  debts  and  liabilities  by  proceedings  in  insolvency. 
The  plaintiff  claims  that  he  is  entitled  to  recover  in  this 
Action,  notwithstanding  the  defense  of  insolvency,   because 
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the  real  ownership  of  the  judgment  never  was  in  himself,  but 
was  in  the  firm  of  Eaton  Brothers,  who,  during  the  period  of 
insolvency  proceeding,  were,  and  ever  since  have  been,  resi- 
dents and  citizens  of  the  Province  of  New  Brunswick.  It 
appears  that  the  original  demand  which  went  to  judgment 
was  a  note  of  hand  given  by  the  defendant  to  Eaton  Brothers, 
and  that  they  assigned  the  same  to  the  plaintiff  for  a  nominal 
consideration  in  order  to  enable  the  plaintiff,  their  attorney, 
to  sue  and  collect  the  demand  in  his  name. 

Had  the  judgment  been  recovered  in  the  name  of  Eaton 
Brothers  the  defendant's  discharge  would  not  be  a  defense 
against  it  or  against  a  suit  in  their  names  thereon.  But,  on 
the  facts  as  before  stated,  we  are  of  opinion  that  the  defense 
of  insolvency  is  a  bar  to  the  present  action.  The  legal  creditor 
is  the  plaintiff.  The  equitable  owners  intrusted  the  legal 
title  to  144  him.  They  were  seeking  some  supposed  advan- 
tages by  that  act,  and  should  suffer  any  disadvantages  as 
well.  The  insolvency  court  deals  with  the  legal  owners  of 
demands  ordinarily.  If  equitable  owners  of  claims  can  main- 
tain suits  when  the  legal  owners  thereof  are  barred  by  the 
defendant's  insolvency  difficult  questions  would  be  found 
occurring  in  the  settlement  of  insolvent  estates,  which  this 
decision  may  prevent. 

Exceptions  overruled.        

What  Demands  hat  be  Discharged  Under  Stats  Insolvent  Laws: 
See  monographic  note  to  Norton  v.  Cook,  23  Am.  Deo.  347-358. 


City  of  Deering  v.  Moore. 

[86  Maine,  181.] 

Official  Bonds— Failure  to  Sign— Liability  of  Surety. — Failure  of  a 
principal  to  sign  bis  official  bond  conditioned  for  the  faithful  perform- 
ance of  his  official  duty  does  not  render  it  void  nor  release  the  surety 
from  liability  thereon. 

Official  Bonds — Liability  of  Sureties — Contribution. — Sureties  on 
an  official  bond  who  bind  themselves  severally  to  pay  a  certain  sum 
named  therein  are  bound  to  contribute  to  each  other,  so  that  all  shall 
fare  alike.  The  discharge  of  one  by  other  than  a  sealed  instrument  on 
part  payment  of  his  liability  does  not  release  all,  although  a  discharge 
by  sealed  instrument  would  have  that  effect. 

0.  C.  Hopkins,  for  the  plaintiff. 

C.  P.  Mattocks  and  L.  Barton,  for  the  defendant. 
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183  Haskell,  J.  Debt  by  an  obligee  against  a  surety  upon 
two  bonds,  given  by  a  collector  of  taxes  for  the  years  1884 
and  1885  respectively.  The  last  bond  was  not  signed  by  the 
principal.  Each  surety  bound  himself  severally,  and  not 
jointly,  in  the  sura  of  five  thousand  dollars.  The  obligee 
received  from  two  sureties  a  sura  of  money  "  in  full  discharge 
from  liability  upon  each  bond."   Two  questions  are  presented: 

1.  Did  the  failure  of  the  principal  to  sign  the  last  bond 
render  it  void?  We  think  not.  The  bond  was  conditioned 
that  the  principal  should  faithfully  perform  official  duty. 
This  he  was  bound  by  law  to  do,  just  as  effectually  as  if  he 
had  covenanted  to  do  it  by  signing  the  bond.  The  engage- 
ment of  the  surety,  therefore,  rested  upon  the  legal  obligation 
of  the  principal  already  incurred.  It  is  not  like  the  cases, 
often  referred  to,  where  no  obligation  attaches  to  the  principal 
outside  of  the  bond  itself.  In  those  cases,  the  principal  not 
being  bound,  it  would  be  unjust  to  hold  the  surety.  Nor  is  it 
like  the  case  of  bail,  where  the  sureties  have  peculiar  rights 
flowing  from  the  stipulation  agreed  to  by  the  principal.  The 
bond  must  be  held  good  at  common  law:  Howard  v.  Brown, 
21  Me.  385;  Scarborough  v.  Parker,  53  Me.  252;  Goodyear  etc. 
Co.  v.  Bacon,  148  Mass.  542. 

2.  Did  the  discharge  of  two  sureties  release  the  defendant, 
another  surety?  No.  The  defendant  was  one  of  six  sureties 
who  bound  themselves  severally  and  not  jointly,  each  in  the 
sura  of  five  thousand  dollars.  Their  relations  to  each  other 
are  precisely  the  same  as  if  each  one  had  executed  a  separate 
bond.  They  are  neither  necessarily  joint  debtors  nor  joint 
sureties.  Had  the  184  principal  executed  the  bond  he  would 
have  bound  himself  in  the  sum  of  thirty  thousand  dollars. 
The  sureties,  instead  of  standing  in  jointly  for  that  amount, 
divided  it  equally  among  them,  and  each  one  became  severally 
bound  for  his  aliquot  share.  They  are  sureties  for  the  prin- 
cipal, and  may  or  may  not  be  called  upon  to  bear  a  common 
burden  as  circumstances  may  require.  If  they  are  (that  is, 
if  the  whole  liability  be  less  than  the  aggregate  amount  as- 
sumed by  all  of  them,  it  becomes  a  common  burden,  not  by 
reason  of  any  contract  or  engagement  to  indemnify  each 
other,  but  on  the  principle  of  equity,  that  a  common  burden 
shall  be  equally  borne  by  all),  they  become  cosureties,  and 
stand  in  relation  to  each  other  as  joint  debtors,  and  are 
bound  to  contribute  to  each  other,  so  that  they  shall  all  fare 
alike.     In  cases  of  this  sort,  of  course,  none  can  be  charged 
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beyond  the  amount  that  he  has  stipulated  for:  Warner  v. 
Morrison,  3  Allen,  567.  It  follows,  therefore,  that  the  release 
of  one  would  work  the  release  of  all.  That  is  based  upon 
the  presumption  of  payment,  the  seal  being  conclusive  evi- 
dence of  complete  and  ample  consideration.  To  work  the 
discharge  of  a  debtor  the  agreement  must  be  made  upon 
sufficient  consideration,  and  that  pays  the  debt.  At  common 
law  the  part  payment  of  a  debt  is  not  sufficient  consideration 
for  its  discharge:  Bailey  v.  Day,  26  Me.  88;  Potter  v.  Green,6 
Allen,  442.  If  the  discharge  be  by  a  sealed  instrument  it  is 
of  no  consequence  what  the  actual  consideration  may  be,  for 
the  seal  is  conclusive  evidence  of  sufficient  consideration. 
By  the  statute  of  this  state,  passed  in  1851,  chapter  213- 
(Rev.  Stats.,  c.  82,  sec.  45),  the  settlement  of  a  demand  upon 
the  receipt  of  money  or  other  valuable  consideration,  how- 
ever small,  will  bar  an  action  upon  it.  It  should  be  observed 
that  the  demand  must  be  settled  in  order  to  effectuate  that 
result.  The  discharge  of  a  debtor  from  liability  upon  a  de- 
mand that  is  to  remain  outstanding  will  not  so  operate.  This 
distinction  applies  where  one  or  two  joint  debtors  is  dis- 
charged upon  the  consideration  of  part  payment,  leaving  the 
demand  outstanding  against  the  other.  Such  discharge  will 
not  bar  an  action  against  both,  nor  can  it  be  pleaded  by  the 
other  in  an  action  against  him  if  the  liability  be  several: 
First  Nat.  Bank  v.  Marshall,  185,  73  Me.  79;  Drinkwater  v. 
Jordan,  46  Me.  432;  McAllester  v.  Sprague,  34  Me.  296. 

In  the  case  at  bar  the  attempted  discharge  of  some  of  the 
sureties  is  not  pretended  to  have  been  by  a  sealed  instrument. 
Had  it  been  it  would  have  worked  a  discharge  of  all  the 
sureties,  for  they  stand  in  the  relation  to  each  other  of  joint 
debtors,  being  cosureties  for  the  payment  of  the  same  debt. 
Nor  does  it  pretend  to  have  discharged  the  whole  debt,  as 
provided  for  by  statute.  It  simply  presumes  to  discharge 
some  sureties  from  a  liability  or  debt  that  was  to  remain  out- 
standing, and  therefore,  not  being  upon  sufficient  considera- 
tion, that  would  have  paid  the  debt,  or  so  much  of  it  as  they 
had  engaged  to  pay  by  their  covenant,  nor  evidenced  by  a 
sealed  instrument,  it  was  ineffectual  to  discharge  any  one. 

The  result  is,  damages  upon  the  last  bond  should  be 
assessed  in  a  sum  equal  to  the  existing  default  of  the  princi- 
pal, with  interest  from  the  time  it  accrued,  leaving  the  defend- 
ant to  such  claims  for  contribution  as  shall  prove  just. 

Defendant  defaulted.     Damages  to  be  assessed  below. 
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Suretyship— Failure  of  Principal  to  Sign  Obligation— Effect  or 
Surety. — A  bond  of  indemnity  purporting  to  be  the  bond  of  the  plaintiff  in 
the  action  as  principal  and  two  other  persona  as  sureties,  stipulating  that 
the  parties  would  save  the  constable  harmless  from  a  claim  made  to  prop- 
erty levied  upon  by  bim,  though  not  signed  by  such  principal,  is  binding 
upon  the  sureties:  Woodman  v.  Calkin*,  13  Mont  363;  40  Am.  St.  Rep. 
449,  and  note. 

Suretyship — Contribution  between  Sureties. — This  subject  is  fully 
discussed  in  the  monographic  note  to  Qros*  v.  Davis,  10  Am.  St.  Rep.  639- 
647. 


Smith  v.  Howard. 

[86  Mains,  203.] 

Probate  Courts  are  Tribunals  of  Special  and  Limited  Jurisdiction, 
and  can  exercise  only  such  powers  as  are  directly  conferred  upon  them 
by  statute,  and  such  as  may  be  incidentally  necessary  to  the  execution 
of  these  powers. 

Foreign  Executors  and  Administrators— Letters  of  Administration 
hare  no  legal  force  or  effect  beyond  the  territorial  limits  of  the  state  in 
which  they  are  granted. 

Estates  of  Decedents — Distribution — Conflict  of  Laws. — The  disposi- 
tion, succession  to,  and  distribution  of  personal  property  wherever 
situated  is  governed  by  the  law  of  the  country  of  the  owner's  or 
intestate's  domicile  at  the  time  of  his  death,  and  not  by  the  conflicting 
laws  of  the  various  places  where  the  property  is  situated. 

Estates  of  Decedents — Widow's  Allowance  —  Conflict  of  Laws. — A 
widow's  claim  for  allowance  is  not  a  matter  of  legal  right.  It  rests  in 
the  discretion  of  the  probate  court,  and,  when  such  claim  for  an  allow* 
ance  from  the  personal  property  of  the  husband  is  presented,  the  ques- 
tion must  be  determined  and  the  amount  regulated  by  the  law  of  the 
place  where  the  family  had  their  home  at  the  time  of  the  husband's 
death. 

Estates  of  Decedents— Widow's  Allowance— Conflict  of  Laws.— A 
probate  court  of  one  state  has  no  jurisdiction  to  decree  an  allowance  to 
a  widow  of  a  nonresident  decedent  from  assets  within  its  jurisdiction 
on  which  there  is  ancillary  administration.  A  widow's  claim  for  allow- 
ance is  not  only  controlled  by  the  law  of  the  state  where  the  husband 
resided  at  the  time  of  his  death,  but  it  must  also  be  granted  by  the 
probate  court  of  that  state. 

/.  Williamson,  for  the  appellant. 

R.  F.  Dunton,  for  the  appellee. 

ao*  Whitehouse,  J.  This  is  an  appeal  from  the  decree  of 
a  judge  of  probate  allowing  the  account  filed  by  the  defend- 
ant, as  administratrix  on  the  estate  of  her  husband,  whose 
domicile  was  in  Massachusetts  at  the  time  of  his  death.  The 
appellants  are  the  children  and  heirs  of  the  decedent,  and 
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the  only  item  in  the  account  to  which  they  object  is  a  credit 
of  seven  hundred  dollars,  being  the  amount  granted  to  the 
widow,  as  her  allowance,  by  the  judge  of  probate  in  this  state. 
The  defendant  took  out  the  ancillary  administration  in  this 
state,  in  May,  1892,  on  personal  property  *05  amounting  to 
eight  hundred  and  fifty  dollars.  In  June  of  the  same  year 
she  took  out  the  principal  administration  in  the  place  of  the 
domicile  of  the  decedent;  but  the  entire  estate  in  that  jurisdic- 
tion, small  in  amount,  was  exhausted  in  effecting  a  settle- 
ment by  compromise  with  the  creditors  in  that  state.  No 
allowance  was  made  to  the  widow,  or  applied  for  by  her,  in 
Massachusetts.  The  allowance  in  question  was  made  by  the 
judge  of  probate  in  this  state  in  July,  1892. 

The  only  question  presented  by  the  agreed  statement,  ac- 
companying the  appeal,  is  whether  the  judge  of  probate  in 
this  state  had  jurisdiction  and  authority  to  decree  this  allow- 
ance to  the  widow  of  a  nonresident  decedent  from  assets  in 
this  jurisdiction  on  which  there  is  ancillary  administration. 

In  determining  this  question,  a  new  one  in  this  state,  it  is 
proper  to  be  reminded  that  courts  of  probate  are  tribunals  of 
special  and  limited  jurisdiction  only.  They  are  wholly 
creatures  of  the  legislature.  They  exercise  only  such  powers 
as  are  directly  conferred  upon  them  by  legislative  enactment, 
and  such  as  may  be  incidentally  necessary  to  the  execution 
of  these  powers.  Unless  authority  for  the  exercise  of  juris- 
diction in  a  given  case  can  be  found  in  the  statutes,  given 
either  expressly  or  by  implication,  the  proceeding  is  void: 
W  earner's  American  Law  of  Administration,  sec.  142;  Fowle 
v.  Coe,  63  Me.  248. 

It  is  furthermore  important  to  "observe  that,  in  order  to 
discover  the  true  scope  and  purpose  of  statutes  defining  the 
powers  of  these  courts,  they  are  to  be  examined  in  the  light 
of  the  common  law,  which  it  may  be  supposed  they  were 
intended  to  modify,  affirm,  or  supersede,  or  by  which  their 
practical  operation  might  be  affected.  In  this  case  it  is 
proper  to  consider  that  the  statutes  of  every  state  are  enacted 
primarily  with  reference  to  the  citizens  within  its  own  juris- 
diction; that  it  is  the  right  of  a  state  to  pass  laws  for  the 
appropriation  of  any  property  of  a  decedent  within  its  limits 
to  the  payment  of  the  just  claims  of  creditors  residing  there; 
even  if  not  in  entire  harmony  with  the  spirit  of  comity 
between  states;  and  that  letters  of  administration  have  no 
legal  force  or  effect  beyond  the  territorial  limits  of  the  state 
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in  which  they  are  granted:  Saunders  *06  v.  Westony  74  Me. 
92;  Smith  v.  Guild,  34  Me.  443;  Story's  Conflict  of  Laws,  sec. 
512.  These  statutes  are  also  to  be  construed  with  due  regard 
to  the  universal  rule  which  Chancellor  Kent  declares  to  be 
as  "settled  principle  of  international  jurisprudence,  and  one 
founded  on  a  comprehensive  and  enlightened  sense  of  public 
policy  and  convenience,  that  the  disposition,  succession  to,  and 
distribution  of  personal  property,  wherever  situated,  is  gov- 
erned by  the  law  of  the  country  of  the  owner's  or  intestate's 
domicile  at  the  time  of  his  death,  and  not  by  the  conflicting 
laws  of  the  various  places  where  the  goods  happened  to  be 
situated:  2  Kent's  Commentaries,  571;  Gilman  v.  Gilman,  53 
Me.  184;  Wharton  on  Conflict  of  Laws,  sees.  604,  627.  The 
principle  last  stated,  as  will  presently  be  seen,  is  expressly 
recognized  and  affirmed  in  our  statutes:  Rev.  Stats.,  c.  65, 
sec.  36. 

In  the  subdivision  of  chapter  65  of  the  Revised  Statutes, 
entitled,  "Allowances  to  widows  and  others,"  is  the  following 
in  section  21:  "  In  the  settlement  of  any  intestate  estate,  or  of 
any  testate  estate  which  is  insolvent,  or  in  which  no  provision 
is  made  for  the  widow  in  the  will  of  her  husband,  or  when 
she  duly  waives  the  provisions  made,  the  judge  may  allow 
the  widow  so  much  of  the  personal  estate,  besides  her  orna- 
ments and  wearing  apparel,  as  he  deems  necessary,  according 
to  the  degree  and  estate  of  her  husband,  and  the  state  of  the 
family  under  her  care."  The  last  subdivision  of  this  chapter  is 
entitled,  "Distribution  of  the  estates  of  deceased  nonresi- 
dents." In  the  first  section  of  it  (sec.  36)  is  the  following: 
"  When  administration  is  taken  in  this  state  on  the  estate  of 
any  person,  who  at  the  time  of  his  death  was  not  an  inhabitant 
thereof,  his  estate  found  here,  after  payment  of  his  debts,  shall 
be  disposed  of  according  to  his  last  will,  ....  if  he  left  any; 
but  if  not,  ....  his  personal  estate  shall  be  distributed 
according  to  the  laws  of  the  state  or  county  of  which  he  was 
an  inhabitant;  and  the  judge  of  probate,  as  he  thinks  best, 
may  distribute  the  residue  of  said  personal  estate  as  afore- 
said, or  transmit  it  to  the  foreign  executor  or  administrator,  if 
any,  to  be  distributed  according  to  the  law  of  the  place  where 
the  deceased  had  his  domicile."  These  are  modified  forms  of 
,ot  the  original  enactments  of  1821  (c.  51,  sees.  8,  39),  which 
were  adopted  from  Massachusetts.  In  that  state  the  corre- 
sponding statutes  were  enacted  at  different  periods,  that  relat- 
ing to  ancillary  administration,  in  the  form  as  adopted,  having 
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been  enacted  in  Massachusetts  in  1818.  None  of  the  enact- 
ments providing  for  administration  on  the  states  of  deceased 
nonresidents  in  Maine  or  Massachusetts  at  any  time  con- 
tained any  express  reference  to  a  widow's  allowance. 

It  is  manifest  from  the  history  of  these  two  sections  in  our 
Revised  Statutes  above  quoted,  and  their  present  collocation 
in  chapter  65,  as  well  as  from  a  comparison  of  their  respect- 
ive terms  and  provisions,  that  section  21  has  reference  solely 
to  the  estates  of  deceased  residents.  It  was  not  designed  to 
embrace  the  estates  of  deceased  nonresidents.  With  respect 
to  the  latter,  the  jurisdiction  of  the  court  of  probate  is 
clearly  defined  and  limited  in  section  36.  In  case  of  an 
intestate  it  is  simply  the  duty  of  the  judge  to  order  the  resi* 
due  of  the  estate,  after  the  payment  of  debts,  to  be  distributed 
here,  or  transmitted  to  the  foreign  administrator,  to  be  dis- 
tributed, in  either  event,  according  to  the  law  of  the  place 
where  the  deceased  had  his  domicile.  So  long  as  there  are 
creditors  within  the  jurisdiction  of  the  ancillary  administra- 
tion they  have  a  legal  right  to  insist  upon  having  all  the 
assets  found  there  appropriated  to  the  payment  of  their  debts. 
The  court  has  no  authority  to  order  the  assets  to  be  trans- 
mitted under  this  statute  until  the  creditors  here  are  all 
paid,  and  it  has  no  jurisdiction  to  determine  that  there  are 
no  unpaid  creditors  here  until  the  expiration  of  the  time 
fixed  by  law  for  presenting  their  claims:  Newell  v.  Peaslee, 
151  Mass.  601;  1  Woerner's  American  Law  of  Administra- 
tion, sec.  167.  For  aught  that  appears  all  the  assets  inven- 
toried in  this  jurisdiction  may  yet  be  required  to  pay  the 
claims  of  creditors  residing  here. 

No  authority  to  make  an  allowance  to  the  widow  of  such 
nonresident  decedent  is  expressly  conferred  by  this  section; 
nor  is  it  granted  by  implication  as  necessary  to  the  discharge  of 
the  duties  that  are  expressly  imposed.  A  widow's  claim  for 
an  allowance  is  not  deemed  a  matter  of  legal  right  either  in 
this  ,08  state  or  Massachusetts.  It  rests  merely  in  the  dis- 
cretion of  the  judge  of  probate:  Kersey  v.  Bailey,  52  Me.  198; 
Dale  v.  Hanover  Nat.  Bank,  155  Mass.  141.  It  is  not  a  fixed 
and  absolute  interest  in  the  estate:  Additon  v.  Smith,  83  Me. 
554;  Adams  v.  Adams,  10  Met.  170.  It  is  not  a  debt  due 
from  the  estate,  nor  a  distributive  share  of  it.  It  is  not 
included  in  the  "expenses  of  administration":  Washburn  v. 
Hale,  10  Pick.  429. 

The  widow's  allowance  was  originally  designed  to  afford  a 
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temporary  supply  for  the  widow  and  her  family  pending  the 
settlement  of  the  estate.  It  had  its  origin  in  a  humane  and 
beneficent  public  policy  that  seeks  to  encourage  the  continu- 
ance of  the  family  relations  by  providing  against  the  exigen- 
cies arising  from  the  death  of  the  head  of  the  family:  Kersey 
v.  Bailey,  52  Me.  198.  When,  therefore,  a  claim  for  such  an 
allowance  from  the  personal  property  of  her  husband  is  pre- 
sented by  the  widow  it  is  held  with  substantial  uniformity 
that  the  question  must  be  determined  and  the  amount  regu- 
lated by  the  law  of  the  place  where  the  family  resided  and 
had  their  home  at  the  time  of  the  husband's  death:  Oilman 
v.  Oilman,  53  Me.  184;  Shannon  v.  White,  109  Mass.  146; 
1  Wcsrner's  Law  of  Administration,  sec.  89.  It  is  conceded  by 
the  defendant  that  such  is  undoubtedly  the  law;  but  it  is  still 
contended  that  without  express  statutory  provisions,  after  the 
analogy  of  the  distribution  of  the  assets,  and,  as  a  matter  of 
comity,  the  allowance  in  question  was  properly  granted  by 
the  court  in  this  state,  and  should  be  sustained  if  made  in 
accordance  with  the  law  of  Massachusetts.  Whatever  may 
reasonably  be  urged  ex  comitate  in  favor  of  such  a  practice  in 
the  courts  of  the  situs,  in  cases  where  there  are  no  debts  tow- 
ards domiciliary  jurisdictions,  where  the  amount  of  the 
allowance  is  definitely  fixed  by  statute,  serious  difficulties 
are  encountered  in  attempting  to  apply  it  here. 

Section  2  of  chapter  135  of  Public  Statute  of  Massachu- 
setts is  made  a  part  of  the  agreed  statement,  and  is  as  fol- 
lows: "Such  parts  of  the  personal  estate  of  a  deceased 
person  as  the  probate  court,  having  regard  to  all  the  circum- 
stances of  the  case,  may  allow  as  necessary  to  his  widow,  for 
herself  and  for  his  family  under  her  care,  or,  if  there  is  no 
widow,  to  his  minor  209  children,  not  exceeding  fifty  dollars 
to  any  child,  and  also  such  provisions  and  other  articles  as  are 
necessary  for  the  reasonable  sustenance  of  his  family,  and 
the  use  of  his  house  and  the  furniture  therein  for  forty  days 
after  his  death,  shall  not  be  taken  as  assets  for  the  payment 
of  debts,  legacies,  or  charges  of  administration." 

It  will  be  seen  that  this  statute  differs  in  important  par- 
ticulars from  the  corresponding  statute  in  this  state.  There, 
in  case  of  a  will,  the  allowance  may  be  granted  to  the  widow 
in  addition  to  the  provisions  for  her  in  the  will:  Williams  v. 
Williams,  5  Gray,  24;  here,  by  the  terms  of  the  statute  it  is 
contingent  on  her  waiver  of  the  provisions  in  the  will.  It  is 
also  manifest  that  in  other  respects  the  nature  and  office  of 
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the  allowance  are  essentially  unlike  in  the  two  states.  There 
the  statute  aptly  illustrates  the  original  purpose  of  the  allow- 
ance, as  stated  above,  while  in  this  state  the  practical  con- 
struction has  been  much  more  liberal,  and  the  authority  to 
grant  an  allowance  is  not  confined  to  cases  of  mere  temporary 
relief:  Kersey  v.  Bailey,  52  Me.  198.  In  the  recent  case  of 
Dale  v.  Hanover  Nat.  Bank,  155  Mass.  144,  the  court  says 
upon  this  point:  "As  a  result  of  a  uniform  line  of  authorities, 
the  rule  is  established  that  the  court  has  no  right  under  the 
statute  to  attempt  to  modify  the  provisions  of  a  will,  or  to 
change  the  course  which  property  of  an  intestate  takes  under 
the  statute  of  distribution,  or  to  take  the  estate  from  creditors 
to  provide  for  the  future  of  an  unfortunate  widow  who  is  left 
dependent  on  her  own  resources.  The  purpose  of  an  allow, 
ance  is  to  provide  for  the  necessities  of  the  widow  and  minor 
children  for  a  short  time,  until  they  have  an  opportunity  to 
adjust  themselves  to  their  new  situation."  This  is  strikingly 
at  variance  with  the  practical  construction  of  the  Maine  stat- 
ute; and  if  the  defendant  would  avail  herself  of  the  rule  of 
comity  which  she  invokes,  she  should  at  least  be  able  to  make 
it  affirmatively  appear  that  the  allowance  was  in  fact  made 
in  accordance  with  the  Massachusetts  statute  as  construed 
by  the  courts  of  that  state.  It  is  not  expressly  stated,  how- 
ever, to  have  been  made  with  any  reference  whatever  to  the 
Massachusetts  31°  statute.  On  the  contrary  it  may  fairly 
be  inferred,  from  the  statement  of  the  case,  and  from  the  com- 
paratively large  amount  of  the  allowance,  that  it  was  made 
under  the  influence  of  the  law  and  practice  of  our  own  state, 
as  in  ordinary  cases  of  domiciliary  administration  here. 

But  if  it  be  conceded  that  the  judge  of  probate  intended  to 
make  the  allowance  in  accordance  with  the  law  of  Massachu- 
setts there  are  still  insuperable  objections  to  such  a  practice 
under  circumstances  like  those  here  stated.  In  the  first 
place  it  would  be  incompatible  with  the  rights  of  creditors 
under  the  provisions  of  section  36  which  require  all  debts  to 
be  paid  before  any  of  the  assets  can  be  remitted  to  the  place 
of  the  domicile.  In  this  case  there  may  be  no  creditors  in 
Maine;  but  that  question  has  not  yet  been  determined,  as 
nearly  a  year  yet  remains  within  which  the  claims  of  creditors 
may  be  enforced. 

Again,  the  domiciliary  court  is  the  appropriate  one  to 
determine  the  amount  of  the  allowance.  That  is  not  fixed  by 
the  statute  in  Massachusetts,  but  is  left  entirely  to  the  sound 


Feb.  1894.]  Smith  v.  Howard.  54a 

discretion  of  the  judge  of  probate.  In  performing  this  duty 
he  is  to  have  l<  regard  to  all  the  circumstances  of  the  case." 
The  social  position  of  the  husband  at  the  time  of  his  death, 
as  indicating  the  demands  which  might  be  made  on  the 
widow;  the  style  in  which  she  has  been  accustomed  to  live,  the 
amount  of  the  estate,  and  the  amount  of  her  separate  property, 
the  length  of  their  cohabitation,  the  size  of  the  family  under 
her  charge,  the  place  of  residence,  and  the  treatment  of  each 
to  the  other,  and  many  other  like  considerations,  may  all  be 
taken  into  the  account  in  fixing  the  amount  of  the  allowance: 
Allen  v.  Allen,  117  Mass.  27;  Hollenbeckv.  Pixley,  3  Gray,  521; 
Washburn  v.  Washburn,  10  Pick.  374;  Gilman  v.  Gilman,  53 
Me.  184;  Walker,  Appellant,  83  Me.  17.  All  these  things  can  be 
more  fully  and  correctly  ascertained,  and  all  branches  of 
inquiry  respecting  them  more  easily  prosecuted  in  the  ju- 
risdiction where  the  family  had  their  home.  Their  social 
position  and  style  of  living  can  be  better  understood  and 
appreciated  in  the  community  in  which  they  have  lived. 
"The  place  of  the  domicile  is  where  we  should  look  to  ascer- 
tain the  real  condition  of  the  decedent's  affairs":  211  McNichol 
v.  Eaton,  77  Me.  249.  It  appears  that  the  decedent's  domi- 
cile was  in  Waltham,  in  the  state  of  Massachusetts,  at  the  time 
of  his  death.  It  does  not  appear  that  he  ever  resided  in 
Maine,  or  that  the  defendant  has  ever  resided  here  either 
before  or  since  the  death  of  her  husband.  Her  domicile  was 
merged  in  that  of  her  husband. 

Another  practical  difficulty  would  be  met  in  the  applica- 
tion of  such  a  rule  of  comity.  If  the  defendant  is  entitled  to 
have  an  allowance  from  the  assets  found  in  this  state  she 
would  have  an  equal  right  to  it  in  every  other  state  in  which 
personal  property  of  her  husband  might  be  found.  Embar- 
rassing questions  respecting  the  numerous  claims  that  might 
be  presented  in  different  jurisdictions  would  thus  inevitably 
arise. 

The  conclusion  is  that  the  judge  of  probate  in  this  state  had 
no  authority  to  make  the  allowance  to  the  widow  on  the  facts 
stated,  and  that  the  item  of  seven  hundred  dollars  was  im- 
properly allowed  in  the  defendant's  account. 

Whether  the  defendant's  situation  would  have  been  im- 
proved if  she  had  obtained  a  decree  for  an  allowance  from 
the  probate  court  of  Massachusetts,  with  a  representation  of 
insufficient  assets  there  to  respond  to  it,  and  had  then  by 
proper  application  asked  to  have  the  claim  satisfied  from  the 
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assets  in  this  state,  subject  to  the  claims  of  creditors  residing 
here,  or  whether  further  legislation  authorizing  such  proced- 
ure would  be  necessary  or  expedient,  are  questions  not  before 
this  court.  The  question  before  us  has  seldom  arisen,  and 
no  decision  involving  the  precise  state  of  facts  here  presented 
has  been  brought  to  the  attention  of  the  court.  But  eminently 
respectable  authorities  involving  a  similar  state  of  facts 
strongly  support  the  views  above  stated.  In  Richardson  v. 
Lewis,  21  Mo.  App.  531,  the  domicile  of  the  decedent  and  his 
family  was  in  Illinois  at  the  time  of  his  death,  and  the  widow 
obtained  an  order  from  the  court  there  for  the  payment  of  an 
allowance  under  the  laws  of  that  state.  There  were  insuffi- 
cient assets  in  Illinois  to  satisfy  the  claim,  but  further  assets 
were  found  in  St.  Louis.  Thereupon  the  widow  applied  to  the 
court  in  St.  Louis  for  the  allowance  provided  for  by  the  laws  of 
Missouri,  and  it  was  held  that  the  aia  Missouri  statutes  au- 
thorizing such  allowance  had  no  application  to  the  widows  of 
nonresident  decedents,  and  the  application  was  denied.  In 
the  opinion  by  Judge  Thompson  the  court  says :  "  We  rest 
our  decision  upon  the  universal  principle  of  the  common  law 
that  the  succession  of  the  personal  property  of  a  deceased 
person  is  governed  exclusively  by  the  law  of  his  actual  domi- 
cile at  the  time  of  his  death The  statutes  invoked  are 

a  temporary  provision  for  the  widows  of  deceased  persons 
analogous  to  the  provisions  of  statutes  exempting  certain 
property  of  debtors  from  execution.  The  very  nature  of  such 
an  allowance  precludes  the  idea  that  the  widow  can  be  entitled 
to  it  in  any  -state  except  that  of  the  husband's  domicile  ;  for 
otherwise  she  would  be  entitled  to  this  exemption  from  the 
claims  of  his  creditors  in  every  state  in  which  he  might  have 
personal  property." 

In  Medley  v.  Dunlap,  90  N.  C.  527,  the  decedent  had  his 
domicile  in  Arkansas  at  the  time  of  his  death.  His  widow 
soon  after  moved  to  North  Carolina,  and  there  applied  for  an 
allowance  under  the  laws  of  that  state.  It  was  held  that  she 
was  not  entitled  to  it,  but, in  the  opinion, the  court  says:  "If 
the  laws  of  Arkansas  provide  for  such  an  allowance  the 
plaintiff  ought  to  have  applied  there  and  had  her  claim 
allowed  and  paid,  or,  if  there  were  not  sufficient  assets  to  pay 
it  there,  then  she  might  have  her  claim  thus  allowed,  satis- 
fied out  of  assets  in  this  state,  upon  proper  application  to  the 
administrator  here.  But  she  cannot  reach  the  assets  of  her 
deceased  husband  here  in  any  other  way:  See,  also,  Simp- 
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son  v.  Cureton,  97  N.  C.  113;  Spier's  Appeal,  26  Pa.  St.  233; 
Shannon  v.  White,  109  Mass.  146;  Wcerner's  American  Law 
of  Administration,  sec.  80.     Appeal  sustained. 


Probate  Courts— Jurisdiction. — The  proceedings  for  the  administra 
tion  of  the  estates  of  deceased  persons  and  for  their  distribution  are  purely 
statutory.  The  court  while  sitting  as  a  court  of  probate  has  no  other  powers 
than  those  given  it  by  statute  and  such  incidental  powers  as  pertain  to  it 
for  the  purpose  of  enabling  it  to  exercise  the  jurisdiction  which  is  conferred 
on  it:  Biickley  v.  Superior  Court,  102  Cal.  6;  ante  p.  135,  and  note. 

Executors  and  Administrators — Foreign. — A  grant  of  administration 
has  generally  no  operation  outside  of  the  state  from  whose  jurisdiction  it 
was  derived:  Fugate  v.  Moore,  86  Va.  1045;  19  Am.  St.  Rep.  926,  and  note. 
An  executor  can  administer  only  upon  property  situate  within  the  state  from 
whose  courts  he  derives  his  powers:  Succession  of  Packwood,  9  Rob.  (La.) 
438;  41  Am.  Dec.  341;  Glenn  v.  Smith,  2  Gill  &  J.  493;  20  Am.  Dec.  452,  and 
note;  Burbank  v.  Payne,  17  La.  Ann.  15;  87  Am.  Dec.  513,  and  note; 
Schneller  v.  Vance,  8  La.  506;  28  Am.  Dec.  140;  Succession  of  Pachoood,  12 
Rob.  (La.)  334;  43  Am.  Dec.  230,  and  note.  See,  also,  the  extended  notes 
to  Ela  v.  Edwards,  90  Am.  Dec.  175;  Vaughn  v.  Barrel,  26  Am.  Dec.  309,  and 
Doolittle  v.  Lewis,  11  Am.  Dec.  394. 

Distribution  op  Personal  Estate— Conflict  of  Laws.— The  law  of 
the  decedent's  domicile  governs  the  distribution  of  his  personal  estate : 
White  v.  Tennant.  31  W.  Va.  790;  13  Am.  St.  Rep.  896,  and  note;  Cross  v. 
United  Slates  Trust  Co.,  131  N.  Y.  330;  27  Am.  St.  Rep.  597,  and  note. 
See,  also,  the  extended  notes  to  Montgomery  v.  MUliken,  43  Am.  Deo.  518* 
and  Bryan  v.  Moore,   13  Am.  Dec.  349. 

Allowance  to  Widow — Discretion  of  Court. — Orders  for  an  allowance 
out  of  the  estate  of  a  deceased  person  for  the  support  of  the  widow  during 
the 'settlement  of  the  estate  are  within  the  discretion  of  the  probate  court: 
Estate  of  Power,  92  Mich.  106;  Freeman  v.  Probate  Judge,  79  Mich.  390; 
North  v.  Van  Tassel,  84  Mich.  69;  Walker,  Appellaut,  83  Me.  17;  Estate  of 
KingsUy,  93  Cal.  576. 

Allowance  for  Widow. — By  What  Law  Governed:  See  Short  r.  Oal- 
way,  83  Ky.  501;  4  Am.  St.  Rep.  168. 


Mississippi  and  Dominion  Steamship  Company  v. 

Swift. 

[80  Maine,  248.] 

Contracts— When  Complete. — When  parties  enter  in  a  general  contract, 
and  the  understanding  is  that  it  is  to  be  reduced  to  writing,  or  if  it 
is  already  in  a  written  form,  that  it  is  to  be  signed  before  it  is  to  be  acted 
on,  or  to  take  effect,  it  is  not  binding  until  it  is  so  written  or  signed. 

Contracts — When  Complete — Intention. — When  one  sought  to  be  charged 
intends  to  close  a  contract  prior  to  the  signing  of  a  draft  thereof,  or  if 
he  signifies  such  intention  to  the  other  party,  he  is  bound  by  the  con- 
tract actually  made,  though  the  written  draft  is  not  signed;  but  if  he 
neither  has  closed,  nor  signified  an  intention  to  close,  the  contract  until 
Am.  ttr.  Bet.,  You  XLI.  -35 
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it  is  fully  expressed  in  writing  and  attested  by  signatures,  he  is  not 
bound  until  such  signatures  are  affixed.  The  burden  of  proof  is  upon 
the  party  claiming  the  completion  of  the  contract  before  the  written 
draft  thereof  is  signed. 

Contracts— When  Complete— Signing. — If  the  written  draft  of  a  con- 
tract is  viewed  by  the  parties  thereto  merely  as  a  convenient  memorial 
or  record  of  their  previous  contract  the  fact  that  such  draft  is  not  signed 
by  them  does  not  affect  the  force  of  the  contract;  but,  if  it  is  viewed  as 
a  consummation  of  the  negotiation,  there  is  no  contract  until  the  writ- 
ten  draft  is  finally  signed. 

Contracts— When  Complete — Evidence. — If  a  written  draft  of  a«contract 
is  proposed,  suggested,  or  referred  to,  during  the  negotiations  it  is  some 
evidence  that  the  parties  intended  it  to  be  the  final  closing  of  the  con- 
tract. 

Contracts — When  Complete. — When  correspondence  indicates  that  a 
formal  draft  of  a  contract  was  in  the  minds  of  the  parties,  or  at  least 
in  the  mind  of  the  party  sought  to  be  charged,  as  the  only  authoritative 
evidence  of  a  contract,  and  that  he  did  not  have,  nor  signify,  any  inten- 
tion to  be  bound  until  the  written  draft  had  been  made  and  signed,  he 
is  not  bound  until  such  draft  is  duly  made  and  signed. 

Symonds,  Snow,  and  Cook,  for  the  plaintiff. 

Savage  and  Oakes,  F.  Hutchinson,  and  C.  Hale,  for  the  de- 
fendants. .    ' 

*50  Emery,  J.  A  full  exposition  of  our  judgment  in  this 
case  requires  an  extended  statement  of  the  evidence  and  the 
authorities,  notwithstanding  constant  effort  at  abridgment. 

The  plaintiff  steamship  company  owned  and  operated  a 
line  of  ocean  steamships  plying  between  Liverpool  and  Mon- 
treal in  the  summer  and  between  Liverpool  and  Portland  in 
the  winter.  The  American  agents  of  the  company  were  David 
Torrance  &  Co.,  with  offices  in  Montreal  and  in  Portland. 
Three  of  the  steamships  were  named  respectively,  Sarnia, 
Oregon,  and  Vancouver. 

The  defendants,  Swift  &  Co.,  located  at  Boston,  were  large 
shippers  of  dressed  meats  from  the  United  States  to  Europe. 
This  kind  of  merchandise,  being  fresh  meat,  could  not  be 
shipped,  stowed,  and  transported  across  the  ocean  like  ordi- 
nary merchandise  upon  mere  bill  of  lading.  Its  suitable 
transportation  required  that  certain  spaces  in  the  steamship 
should  be  set  251  apart  for  its  reception, refrigeration,  and  care 
during  the  voyage.  This  space  was  necessarily  engaged  f:>r 
some  time  prior  to  the  shipping,  that  it  might  be  properly 
fitted  up,  and  it  was  necessarily  to  some  extent  at  the  dis- 
posal of  the  shipper,  and  under  his  control  during  the  term 
of  the  contract.     There  were  two  modes  of  refrigeration  in 
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use,  one  by  ice  and  a  new  one  by  the  Kilbourn  process,  so 
called. 

In  this  condition  of  affairs  Torrance  &  Co.,  November  19, 
1889,  opened  a  correspondence  with  Swift  &  Co.  relative  to 
space  on  the  company's  steamers  for  the  transportation  of 
dressed  beef.  In  the  first  letter,  November  19th,  Torrance  & 
Co.  advised  Swift  &  Co.  that  they  were  prepared  to  negotiate 
for  such  space  on  the  Sarnia  and  Oregon,  and  were  prepared 
to  offer  such  space  at  twenty  shillings  per  forty  cubic  feet  on 
those  steamers,  retaining  liberty  to  substitute  the  Vancouver, 
for  one  of  the  others  later  on.  There  was  no  reply  to  this 
letter,  and  on  January  19,  1890,  Torrance  &  Co.  again  wrote, 
Swift  &  Co.,  naming  the  sailing  dates  of  the  various  steamers 
and  inviting  bids.  No  reply  being  received,  Torrance  &  Co., 
on  February  6th,  again  invited  the  attention  of  Swift  &  Co. 
to  the  matter.  Swift  &  Co.,  February  12th,  wrote  Torrance 
&  Co.  that  one  of  their  men  would  call  upon  them  with  refer- 
ence to  the  matter.  There  seems,  then,  to  have  been  some 
verbal  conference,  for,  on  March  3d,  Torrance  &  Co.  wrote 
that  the  Liverpool  managers  were  not  inclined  to  accept  the 
price  named  by  Swift  &  Co.,  and  "would  only  agree  to  fix 
the  ships,  provided  you  are  willing  to  pay  twenty  shillings, 
and  take  the  space  where  we  think  it  would  be  most  profit- 
able for  the  ship,"  and  suggested  that  if  Swift  &  Co.  were 
inclined  to  do  any  thing  on  these  terms  they  might  commu- 
nicate with  either  the  Montreal  or  Portland  house.  March 
24th  Torrance  &  Co.  again  wrote  (this  time  from  Portland, 
the  other  letters  having  been  from  Montreal)  that  they  would 
not  be  prepared  to  enter  into  a  contract  for  the  Vancouver, 
Sarnia,  and  Oregon,  unless  for  one  year,  from  Montreal  in 
summer  and  Portland  in  winter,  they  reserving  the  right  to 
withdraw  the  Vancouver  in  the  winter. 

The  next  day,  March  25thx  Swift  <fe  Co.  wired  in  answer  as 
*M  follows:  "Answering  your  letter,  24th,  if  accepted  at  once, 
we  will  take  space  in  the  three  ships  named,  to  be  mutually 
agreed  on  at  twenty  shillings  flat  for  summer  navigation,  we 
agreeing  to  continue  shipments  during  the  winter,  if  ships  go 
from  Portland  or  Boston,  we  paying  your  market  price  for 
beef  space;  as  we  are  negotiating  with  other  parties,  would 
appreciate  your  answer  at  once."  Torrance  &  Co.  wired  same 
day  from  Montreal  as  follows:  "  We  cannot  change  offer  al- 
ready made  by  our  Portland  house  under  instructions  from 
Liverpool."     Their  Portland  house,  on  the  next  day,  March 
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26th,  wrote  for  an  answer  to  their  proposition.  On  March 
27th  Swift  &  Co.  wired  to  the  Portland  house  as  follows: 
"  Your  favor  of  26th  just  received.  We  accept  your  proposi- 
tion of  24th  on  three  steamers.     Please  confirm  by  wire." 

In  the  mean  time,  between  the  24th  and  27th  of  March, 
Torrance  &  Co.,  not  hearing  from  Swift  &  Co.,  began  negoti- 
ations with  other  parties,  and  so  informed  Swift  &  Co.  in 
answer  to  their  telegram  of  the  27th.  March  29th,  Swift  & 
Co.  wired  that  they  wanted  the  space,  and  thought  it  should 
be  accorded  to  them.  April  1st  Torrance  &  Co.  wired  as  fol- 
lows: "The  decision  has  been  given  in  your  favor,  and  the 
three  ships  mentioned  are  at  your  disposal.  Sarnia  expected 
Portland  Thursday,  will  sail  following  Thursday."  On  the 
same  day  Torrance  &  Co.  wrote  that  they  had  been  relieved 
of  their  negotiations,  and  said,  "  We  hasten  to  advise  you  that 
we  are  willing  to  contract  with  you  for  the  three  steamers  on 
the  terms  already  mentioned,  and  conditional  on  your  putting 
in  the  cold-air  blast  instead  of  the  ice,  and  we  have  wired  you 
accordingly  in  these  words,  '  The  decision  has  been  given  in 
your  favor,  and  the  three  ships  mentioned  are  at  your  dis- 
posal. Sarnia  expected  Portland  Thursday,  and  will  sail 
the  following  Thursday.'  You  can  arrange  with  our  Portland 
house  in  reference  to  the  contract."  ....  To  this  telegram 
Swift  &  Co.  wired  answer  as  follows:  "  Your  message  received- 
thanks  for  same.  Shall  we  refrigerate  Sarnia  by  old  process 
this  trip,  or  wait  till  first  of  May  and  use  Kilbourn  machine. 
We  have  two  machines  to  be  delivered  early  in  May."  Tor- 
rance and  Co.  replied  by  wire  same  day,  April  1st,  253  as 
follows:  "Wait  till  May.  We  don't  want  old  process."  On 
April  5th  Swift  &  Co.  wrote  as  follows:  "Your  favor  of  April 
1st  received;  replying  to  same  will  say  we  will  arrange  for 
fitting  the  three  ships  by  the  Kilbourn  process  as  per  your 
request.  I  notice  you  say,  '  The  Toronto,  one  of  our  steamers 
sailing  between  here  and  Liverpool  all  next  season,  is  due  at 
Portland  on  the  10th  instant,  and  should  sail  about  the  15th. 
We  are  open  to  negotiation  for  her  if  you  are  so  inclined.'  I 
suppose  all  next  season  means  the  coming  summer  naviga- 
tion for  Montreal.  Will  you  kindly  write  us  saying  where 
this  ship  will  sail  from  during  next  winter;  if  she  is  to  be  in 
the  regular  service  we  shall  be  pleased  to  negotiate  with  you." 

Here  the  correspondence  ceased  for  a  time.  In  the  mean 
time,  about  the  last  of  March,  Mr.  Foster,  agent  of  Swift  & 
Co.,  visited  the  steamers  in  Portland,  took  measurements  of 
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space  in  different  steerages,  and  had  some  conversation  with 
the  company's  marine  superintendent  about  the  location  of 
spaces  for  refrigerators.  He  indicated  what  spaces  he  should 
want,  but  no  express  stipulation  was  made  that  he  should 
have  them,  or  would  take  them.  Swift  &  Co.  did  nothing 
toward  refrigerating  any  space,  and  the  steamers  carried  cargo 
in  all  the  steerages  as  usual,  leaving  no  space  unoccupied. 

July  8,  1890,  Swift  &  Co.  wired  as  follows:  "Have  no  copy 
of  contract,  please  mail  one  to-day."  On  the  same  day  Tor- 
rance &  Co.  replied  as  follows:  "We  must  apologize  for  not 
having  earlier  sent  you  copy  of  the  contract  for  dead  meat 
space.  We  shall,  however,  mail  it  to  you  to-morrow  without 
fail."  The  next  day,  July  9th,  they  further  wrote  as  follows: 
"  Owing  to  this  being  our  English  mail  day  we  have  been 
unable  to  put  your  contract  in  form  as  promised,  but  we  will 
send  it  to  you  to-morrow."  July  10th  they  wrote  again  as 
follows:  "We  now  inclose  you  copy  of  our  proposed  contract 
which  we  trust  may  be  found  to  be  in  accordance  with  the 
understanding  arrived  at  last  March.  We  must  apologize 
for  not  sending  this  yesterday,  but  as  it  was  our  mail  day  we 
were  more  than  busy,  and  this  must  be  our  excuse.  We  trust 
you  may  soon  be  prepared  to  begin  your  shipments."  The 
draft  of  contracts  inclosed  was  quite  long.  *54  The  only 
date  on  the  draft  was  "  Montreal,  1890."  This  draft  was 
never  signed. 

July  24th  Swift  &  Co.  wired  that  they  could  not  use  Kil- 
bourn  process  and  must  use  ice,  and  inquired  if  that  would 
be  satisfactory.  July  26th  Torrance  &  Co.  replied  by  wire 
as  follows:  "  Have  cable  authorizing  you  using  ice,  but  the 
other  preferred.  Can  you  refrigerate  Vancouver?  Will  be 
here  to-morrow.     Sails  Wednesday  week." 

Swift  &  Co.  replied  on  July  28th  that  they  could  not  refrig- 
erate the  Vancouver,  and  that  their  Mr.  Foster  would  call  on 
Torrance  &  Co.  Wednesday  morning.  At  this  point  the 
draft  of  contract  had  not  been  signed.  Swift  &  Co.  had 
taken  no  spaces,  and  had  made  no  shipments.  The  com- 
pany had  set  apart  no  spaces,  but  had  filled  them  as  usual 
with  cargo. 

This  state  of  affairs  continued  till  September  24,  1890, 
when  Torrance  &  Co.  wrote  to  persuade  Swift  &  Co.  to  hasten 
matters.  Swift  &  Co.  replied  September  25th  that  they  did 
not  feel  like  assuming  the  responsibility  of  shipments  in 
warm  weather  by  either  process  as  at  present  working.     There 
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was  other  correspondence  following  this  and  running  up  to 
October,  1891,  in  which  Torrance  &  Co.  insisted  that  Swift  & 
Co.  should  carry  out  the  arrangement,  and  Swift  &  Co.  refused 
to  recognize  any  arrangement  as  concluded.  The  result  was 
that  March  19,  1892,  this  suit  was  brought  to  recover  dam- 
ages for  the  refusal  of  Swift  &  Co.  to  carry  out  the  contract 
claimed  by  the  plaintiffs  to  have  been  made.  The  company 
only  claims  as  damages  the  profits  at  twenty  shillings  per 
forty  cubic  feet,  inasmuch  as  it  filled  the  spaces,  though  at  a 
less  rate. 

The  plaintiff  now  contends  that  it  appears  from  this  corre- 
spondence, as  explained  by  the  oral  testimony,  that  the  terms 
of  a  complete  contract  were  mutually  agreed  upon,  April  5th, 
by  Swift  &  Co.'s  letter  of  that  date;  and  that  the  parties  then 
had  mutually  signified  an  intention  to  be  bound.  The  defend- 
ants contend  that  the  correspondence  and  the  circumstances 
do  not  show  that  the  terms  of  such  a  contract  were  then  or 
ever  agreed  upon;  and  further,  that  the  correspondence  and 
circumstances  do  show  that  the  parties  contemplated  that 
such  terms  as  should  255  be  agreed  upon  should  be  expressed 
in  some  formal  instrument,  to  be  written  and  signed  before 
any  contract  should  be  considered  as  complete.  A  formal 
draft  of  the  terms  of  a  contract  was  prepared  by  the  plaintiff, 
but  was  not  signed  by  either  party.  Was  there  a  complete 
contract  without  that  signing? 

The  burden  is  upon  the  plaintiff  to  maintain  the  affirma- 
tive. 

Upon  this  question  the  diligent  counsel  have  cited  numer- 
ous cases  where  a  similar  question  has  arisen  and  been  dis- 
cussed. A  study  of  these  cases  has  not  been  profitless.  We 
summarize  a  few  and  quote  from  the  opinions  of  several  emi- 
nent judges.  In  Chinnock  v.  Ely,  4  De  Gex,  J.  &  S.  638,  the 
defendant's  solicitors  wrote  to  the  plaintiff  naming  the  price 
for  an  estate  about  which  they  had  been  negotiating.  The 
plaintiff  wrote  a  letter  in  which  he  agreed  to  give  the  price 
named  and  then  added,  "  I  shall  be  obliged  if  you  will  forward 
me  the  usual  contract."  In  reply  the  defendant's  solicitors 
wrote,  "  We  have  been  instructed  by  the  Marchioness  of  Ely 
to  proceed  with  the  sale  to  you  of  these  premises.  The  draft 
contract  is  being  prepared  and  will  be  forwarded  to  you  for 
approval  in  a  few  days."  Lord  Chancellor  Westbury  held 
that,  so  far,  the  parties  were  in  treaty  merely,  and  that  with- 
out the  execution  of  the  draft  mentioned  there  was  no  contract 
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concluded.  In  Bonnewell  v.  Jenlcins,  8  Ch.  Div.  70,  the  defend- 
ant's agents  offered  certain  premises  for  sale.  The  plaintiff 
wrote  the  agents,  making  an  offer  of  eight  hundred  pounds 
for  the  estate.  The  agents  wrote  in  reply  as  follows,  "  We  are 
instructed  to  accept  your  offer  of  eight  hundred  pounds  for 
these  premises,  and  have  asked  Mr.  Jenkins'  solicitor  to  pre- 
pare contract."  The  lord  justices  of  appeal  held  that  there 
was  a  concluded  contract.  Thesiger,  L.  J.,  said:  "The  mere 
reference  to  a  preparation  of  an  agreement,  by  which  the 
terms  agreed  upon  would  be  put  into  a  more  formal  shape, 
does  not  prevent  the  existence  of  a  binding  contract."  In 
Rossiter  v.  Miller,  5  Ch.  Div.  648,  there  was  much  correspond- 
ence about  a  sale  of  certain  lots  of  land,  and  the  question  arose 
whether  the  correspondence  showed  a  completed  contract, 
without  the  formal  draft  which  had  been  referred  to  in  some 
of  the  letters.  James,  L.  J.,  said:  "The  reasonable  view  of 
the  case  is,  that  the  parties  intended  the  256  signing  of  the 
formal  contract  to  be  a  condition  precedent."  Coleridge,  C.  J., 
said:  "  If  a  set  of  terms  be  agreed  upon  in  writing  they  consti- 
tute a  contract,  although  it  may  be  the  intention  of  the  parties 
that  they  should  be  put  into  a  more  formal  shape;  but  here  a 
set  of  terms  was  never  agreed  to."  Baggallay,  L.  J.,  said: 
"  The  letters  left  the  defendant  a  right  to  believe  that  the 
signing  of  a  formal  contract  was  necessary  to  create  a  binding 
agreement."  In  the  same  case,  upon  an  appeal  to  the  house 
of  lords,  3  App.  Cas.  1124,  Lord  Hatherly  said:  "Although 
the  correspondence  may  not  set  forth,  in  a  form  which  a 
solicitor  would  adopt  if  he  were  instructed  to  draw  an  agree, 
ment  in  writing,  that  which  is  an  agreement  between  the 
parties,  yet  if  the  parties  to  the  agreement,  the  thing  to  be 
sold,  the  price  to  be  paid,  and  all  those  matters  be  clearly  and 
distinctly  stated,  though  only  by  letter,  an  acceptance  clearly 
by  letter  will  not  the  less  constitute  an  agreement  in  the  full 
sense  between  the  parties,  merely  because  the  letter  may  say, 
we  will  have  this  agreement  put  in  due  form  by  a  solicitor." 
Lord  O'Hagan  said:  "  The  correspondence  gives  no  color  to  the 
suggestion  that  the  contract  was  not  final,  and  was  not  consid- 
ered to  be  final  by  all  the  parties  to  it,  because  the  formal 
agreement  embodying  its  already  settled  terms  had  not  been 
furnished."  Lord  Blackburn  said:  "The  mere  fact  that  the 
parties  have  expressly  stipulated  that  there  shall  be  afterward 
a  formal  agreement  prepared,  embodying  the  terms,  which 
•hall  be  signed  by  the  parties,  does  not  by  itself,  show  that 
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they  continue  merely  a  negotiation.  It  is  a  matter  to  be  taken 
into  account  in  construing  the  evidence  and  determining 
whether  the  parties  have  really  come  to  a  final  agreement  or 
not;  but  as  soon  as  the  fact  is  established  of  the  final  mutual 
assent  of  the  parties,  so  that  those  who  draw  up  the  final 
agreement  have  not  the  power  to  vary  the  terms  already  set- 
tled, I  think  the  contract  is  completed."  In  the  same  opinion 
Lord  Blackburn  further  said:  "Parties  do  often  enter  into 
negotiation,  meaning  that  when  they  have  (or  think  they  have) 
come  to  one  mind,  the  results  shall  be  put  into  formal  shape, 
and  then  (if  on  seeing  the  result  in  that  shape,  they  find  they 
are  agreed)  signed  and  made  binding;  but  that  each  party  is 
857  to  reserve  to  himself  the  right  to  retire  if,  on  looking  at 
the  formal  contract,  he  finds  that,  though  it  may  represent 
what  he  said,  it  does  not  represent  what  he  meant  to  say. 
Whenever  on  the  true  construction  of  the  evidence  this 
appears  to  be  the  intention  I  think  the  parties  ought  not  to 
be  held  bound  till  they  have  executed  the  formal  agreement." 
In  Ridgway  v.  Wharton,  6  H.  L.  Cas.  238,  Lord  Chancellor 
Cranworth  said:  "If  parties  have  entered  into  an  agreement 
they  are  not  the  less  bound  by  that  agreement  because  they 
say,  we  sent  it  to  a  solicitor  to  have  it  reduced  into  form;  but 
when  the  parties  negotiate  and  do  not  say  so,  the  mere  fact 
that  they  do  send  it  to  a  solicitor  to  have  the  matter  re- 
duced into  form  affords,  to  my  mind  generally,  cogent  evi- 
dence that  they  do  not  intend  to  bind  themselves  till  it  is 
reduced  into  form."  Lord  Wensleydale  said:  "These  cases 
often  occur  in  courts  of  law,  and  the  question  then  always  is 
whether  the  parties  mean  to  embody  the  contract  made  by 
parol  in  writing.  If  they  do,  nothing  binds  them  till  it  is 
written.  If  they  enter  into  a  contract  with  a  view  to  a  written 
agreement  nothing  will  bind  them,  but  that  written  agree- 
ment, and  that  quite  independently  of  the  statute  of  frauds 
applying  to  all  agreements."  ...  .  "If  the  parties  agree 
finally  to  be  bound  by  any  terms,  and  then  for  the  sake  of 
preserving  a  memorial,  having  agreed  to  the  original  terms, 
they  get  a  document  drawn  up,  there  is  no  doubt  they  are 
bound  by  the  original  terms."  In  Morrill  v.  Tehama  M.  &  M. 
Co.,  10  Nev.  135,  the  court  declared  the  general  rule  to  be, 
that  where  the  parties  enter  into  any  general  agreement,  and 
the  understanding  is  that  it  is  to  be  reduced  to  writing,  or,  if 
it  is  already  in  a  written  form,  that  it  is  to  be  signed  before  it  is 
to  be  acted  on  or  to  take  effect,  it  is  not  binding  until  it  is  so 
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written  or  signed.  In  Methudy  v.  Rosa,  10  Mo.  App.  106,  the 
court  said:  "The  mere  fact  that  a  written  contract  was  to  be 
subsequently  prepared  does  not  show  that  a  final  agreement 
between  the  parties  was  not  made,  but  it  tends  to  show  it; 
and  in  this  case  we  think  it  clear  that  there  was  to  be  a 
more  explicit  agreement  which  was  to  be  reduced  to  writing; 
that  this  was  not  done,  and  that  *58  there  was  no  meeting 
of  minds."  In  Eads  v.  Carondelet,  42  Mo.  113,  the  plain- 
tiff made  to  the  city  of  Carondelet  a  written  proposition, 
containing  the  terms  on  which  he  would  build  gunboats  in 
that  city.  The  city  council  passed  an  ordinance  reciting  the 
proposition,  and  expressly  accepting  it  as  made;  but  in  the 
second  section  of  the  ordinance  directed  and  empowered 
the  mayor  to  enter  into  a  written  contract  with  the  plaintiff, 
and  employ  counsel  to  draft  the  contract.  The  plaintiff 
carried  out  his  proposition,  but  the  city  failed  to  perform  any 
part.  Held,  that  the  city  was  not  bound,  as  further  formality 
was  contemplated.  In  Water  Commissioners  v.  Brown,  32 
N.  J.  L.  504,  Brown  made  a  proposition  to  the  commissioners 
to  do  certain  work  in  laying  a  pipe.  The  commissioners 
accepted  the  proposition  and  directed  a  written  contract  to  be 
prepared.  This  was  done,  but  it  was  not  signed.  Held,  that 
the  commissioners  were  not  bound.  In  this  case,  however, 
the  law  provided  that  the  contracts  of  the  water  commis- 
sioners should  be  in  writing.  This  fact  showed  conclusively 
that  a  written  contract  must  have  been  contemplated.  In 
Congdon  v.  Darcy,  46  Vt.  478,  the  negotiation  was  for  build- 
ing a  dwelling-house  by  the  plaintiff  for  the  defendant. 
Every  thing  was  agreed  upon,  and  it  was  also  agreed  that  the 
contract  should  be  put  in  writing  if  the  defendant  desired. 
The  defendant  afterward  expressed  such  desire,  and  a  writ- 
ing was  prepared,  embodying  the  agreement,  but  the  defend- 
ant refused  to  sign  it.  Held,  there  was  no  completed  contract. 
From  these  expressions  of  courts  and  jurists  it  is  quite 
clear  that  after  all  the  question  is  mainly  one  of  intention. 
If  the  party  sought  to  be  charged  intended  to  close  a  contract 
prior  to  the  formal  signing  of  a  written  draft,  or  if  lie  signi- 
fied such  an  intention  to  the  other  party,  he  will  be  bound 
by  the  contract  actually  made,  though  the  signing  of  the 
written  draft  be  omitted.  If,  on  the  other  hand,  such  party 
neither  had  nor  signified  such  an  intention  to  close  the  con- 
tract until  it  was  fully  expressed  in  a  written  instrument  and 
attested  by  signatures,  then  he  will  not  be  bound  until  the 
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signatures  are  affixed.  The  expression  of  the  idea  may  be 
attempted  in  other  words:  if  the  written  draft  is  viewed  by 
the  parties  merely  as  a  convenient  memorial,  *59  or  record 
of  their  previous  contract,  its  absence  does  not  affect  the 
binding  force  of  the  contract;  if,  however,  it  is  viewed  as 
the  consummation  of  the  negotiation,  there  is  no  contract 
until  the  written  draft  is  finally  signed. 

In  determining  which  view  is  entertained  in  any  particular 
case  several  circumstances  may  be  helpful,  as  :  whether  the 
contract  is  of  that  class  which  are  usually  found  to  be  in 
writing;  whether  it  is  of  such  nature  as  to  need  a  formal 
writing  for  its  full  expression;  whether  it  has  few  or  many 
details;  whether  the  amount  involved  is  large  or  small; 
whether  it  is  a  common  or  unusual  contract;  whether  the 
negotiations  themselves  indicate  that  a  written  draft  is  con- 
templated as  a  final  conclusion  of  the  negotiations.  If  a 
written  draft  is  proposed,  suggested,  or  referred  to,  during  the 
negotiations,  it  is  some  evidence  that  the  parties  intended  it 
to  be  the  final  closing  of  the  contract. 

Still,  with  the  aid  of  all  rules  and  suggestions,  the  solution 
of  the  question  is  often  difficult,  doubtful,  and  sometimes  un- 
satisfactory. An  illustration  of  this  is  the  case  of  Eossiier  v. 
Miller,  5  Ch.  Div.  648;  3  App.  Cas.  1124,  above  quoted  from. 
In  that  case  Lord  Chief  Justice  Coleridge  and  Lord  Justices 
James  and  Baggallay,  three  of  England's  most  distinguished 
judges,  were  clear  that  there  was  no  contract  for  want  of  a 
formal  draft.  Lord  Chancellor  Cairns  and  Lords  Hatherly, 
Blackburn,  and  Gordon,  equally  able  and  eminent  jurists, 
were  confident  in  the  contrary  opinion. 

We  come  now  to  the  consideration  of  the  circumstances 
and  correspondence  in  this  case. 

The  attempt  was  to  negotiate  a  contract  for  the  use  of  space 
on  ocean  steamers,  of  which  the  shippers  were  to  have  control 
to  some  extent,  and  in  which  they  were  to  set  up  their  appli- 
ances, and  load  and  care  for  their  own  merchandise.  This 
arrangement  is  quite  different  from  the  ordinary  contract  of 
affreightment.  It  is  like  a  charter  party  which  is  almost  uni- 
versally reduced  to  formal  written  draft. 

The  negotiations  contemplated  not  simply  a  contract  for  one 
area  of  space  on  a  single  steamer  for  a  single  trip.  The  con- 
tract was  to  be  for  a  year,  and  for  different  areas  of  space  on 
three  different  ships.  The  interests  of  the  contracting  parties 
in  those  *60  spaces  were  so  various  and,  if  not  conflicting, 
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yet  in  such  close  contact,  that  a  contract  would  need  to  con- 
tain many  stipulations  in  order  to  sufficiently  define  the 
rights  and  duties  of  the  parties.  The  draft  prepared  by  the 
steamship  company  would,  if  printed  in  this  type,  occupy 
over  three  pages  of  this  volume.  It  contained  some  twenty- 
one  distinct  stipulations,  many  of  them  nowhere  alluded  to 
in  the  correspondence  or  conversations,  and  yet  seemingly 
essential  to  be  agreed  upon  in  a  contract  for  chartering  space 
on  ocean  steamers  for  the  transportation  of  dressed  meats. 
It  had  annexed,  as  a  part  of  itself,  a  long  printed  blank  bill  of 
lading.  The  elder  Torrance  testified  that  all  the  details  in  the 
written  draft  were  the  well-understood  custom  of  the  trade, 
and  understood  in  every  similar  contract.  He  also  testified 
that  "  the  contract  was  carefully  drawn  up,"  and  that  when 
he  drew  it  he  had  before  him  several  other  contracts.  So  far 
as  the  case  shows,  the  draft  was  entirely  in  manuscript.  No 
printed  blanks  seem  to  have  been  in  existence,  as  there  prob- 
ably would  have  been  had  the  numerous  details  become 
crystallized  into  a  well-understood  custom.  The  defendants 
deny  the  existence  of  any  such  custom  or  understanding. 

The  claim  of  the  plaintiff  company  that  it  would  have 
made  nearly  twenty-five  thousand  dollars  profits  by  such  a 
contract  shows  that  the  negotiations  were  not  about  a  trifle. 

The  correspondence  seems  to  indicate  that  a  formal  draft 
of  the  contract  was  in  the  minds  of  the  parties,  or  at  least  in 
the  mind  of  the  defendants,  as  the  only  authoritative  evi- 
dence of  a  contract.  In  the  first  letter,  that  of  November  19th, 
Torrance  &  Co.,  the  plaintiffs  agents,  write  that  they  are 
authorized,  "To  make  a  contract  for  dressed  beef  on  our 
steamers,  Sarnia  and  Oregon,  and  we  hasten  to  advise  you 
that  we  are  prepared  to  discuss  the  matter  with  you."  In  the 
second  letter  they  invite  a  bid.  In  the  letter  of  March  3, 
1890,  they  name  terms  and  then  say,  "If  you  are  inclined  to 
do  any  thing  on  these  terms  you  might  further  communicate 
with  us  or  our  Portland  house."  In  the  letter  of  March  24th, 
from  Portland,  they  say,  "  We  would  not  be  prepared  to  enter 
into  a  contract  with  you  for  the  Vancouver,  Sarnia,  and  Oregon 
unless  for  one  year,  from  Montreal  *#1  during  the  summer 
and  Portland  in  winter,  we  reserving  the  right  to  withdraw  Van- 
couver during  the  winter."  In  the  letter  of  April  1st  they  say, 
"You  can  arrange  with  our  Portland  house  in  reference  to  the 
contract."  July  8th  the  defendants  wired  for  a  copy  of  the 
contract  to  be  sent.     On  the  same  day  Torrance  &  Co.  write,. 
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apologizing  for  neglect  to  send  copy.  July  10th  Torrance  & 
Co.  send  the  written  draft  which  has  been  above  described, 
and  write,  "  We  now  inclose  you  copy  of  our  proposed  con- 
tract, which  we  trust  may  be  found  in  accordance  with  the 
understanding  arrived  at  last  March." 

Neither  party,  during  all  the  correspondence,  seems  to  have 
made  any  change  in  his  business  operations  by  reason  of  any 
thing  in  the  correspondence.  No  dressed  meats  were  shipped 
by  the  defendants  or  offered  for  shipment.  No  space  was 
reserved  by  the  plaintiff,  and  there  was  no  delay  or  hindrance 
Buffered  in  its  regular  business. 

The  case  is  by  no  means  free  from  doubt  and  difficulty,  but 
due  reflection  and  study  of  the  evidence  have  at  the  last  brought 
us  to  the  conclusion  that  what  the  plaintiff  claims  to  have 
become  a  perfected  contract  on  April  5,  1890,  by  the  defend- 
ants' letter  of  that  date,  was  at  the  most  only  the  acceptance 
of  the  proposed  basis  of  a  contract,  which  was  yet  to  be  per- 
fected as  to  details  and  put  in  writing;  and  that  the  defend- 
ants did  not  have  nor  signify  any  intention  to  be  bound  until 
the  written  draft  had  been  made  and  signed. 

Judgment  for  defendants. 

Contracts — Necessity  for  Signing. — Where  the  parties  make  the  re- 
duction of  a  contract  to  writing  and  its  signature  by  them  a  condition 
precedent  to  its  completion  it  will  not  be  a  contract  until  this  is  done,  though 
its  terms  have  been  agreed  upon:  Green  v.  Cole,  103  Mo.  70;  Hodges  v.  8iib* 
lett,  91  Ala.  588.  A  written  contract  acquires  no  force  as  such  until  it  is 
signed  and  delivered:  Hoen  v.  Simmons,  1  Cal.  119;  52  Am.  Dec.  291.  A 
persou  making  a  proposal,  or  accepting  one,  may  attach  a  condition  that  the 
contract  be  reduced  to  writing  and  signed  by  both  parties,  but  the  proposal 
or  acceptance  must  be  expressed  so  as  to  show  that  such  a  condition  was 
intended:  Alien  v.  Chouteau,  102  Mo.  369. 


Tolman  v.  Ward. 

[86  Maine,  303.] 

Marriage  as  Consideration  por  Deed. — Promise  of  marriage  is  a  valuable 
consideration  for  a  deed,  and  if  the  marriage  afterwards  takes  place  the 
deed  is  valid  so  far  as  the  consideration  is  concerned.  Any  fraud  in- 
tended by  the  grantor  upon  his  creditors  does  not  avoid  the  deed  if  the 
grantee  is  innocent. 

Marriage  mat  be  Given  in  Evidence  as  the  Consideration  of  a  deed 
expressed  to  be  for  a  money  consideration  only. 

H.  and  W.  J.  Knowlton,  for  the  plaintiff. 

E.  W,  Whitehouse,  for  the  defendant. 
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*04  Walton,  J.  This  is  a  suit  in  equity.  The  plaintiff  is 
assignee  of  Stephen  C.  C.  Ward,  an  insolvent  debtor.  The 
plaintiff  avers  that  February  1,  1889,  the  insolvent  conveyed 
a  parcel  of  real  estate  to  Cora  A.  Brown,  and  that  the  convey- 
ance was  805  made  without  consideration,  and  for  the  pur- 
pose of  putting  the  property  beyond  the  reach  of  creditors;  and 
he  prays  that  the  conveyance  may  be  decreed  void,  and  that 
the  grantee  may  be  ordered  to  convey  her  interest  in  the  prem- 
ises to  him  as  assignee. 

There  would  be  no  doubt  of  the  power  of  the  court  to  make 
the  decree  prayed  for  if  these  allegations  were  proved.  But 
we  do  not  think  that  either  of  them  is  proved.  The  proof  is 
that  the  conveyance  in  question  was  made  in  consideration 
of  a  contemplated  marriage  between  the  grantee  and  the 
grantor;  and  marriage  has  always  been  held  to  be  one  of  the 
highest  and  one  of  the  most  valuable  considerations  known 
to  the  law. 

In  Smith  v.  Allen,  5  Allen,  454,  81  Am.  Dec.  758,  the  court 
held  that  a  promise  of  marriage,  made  in  good  faith  by  a 
woman,  to  one  who  had  conveyed  to  her  a  parcel  of  real 
estate  for  the  purpose  of  persuading  her  to  marry  him,  was  a 
sufficient  consideration  to  sustain  the  conveyance  against  the 
grantor's  creditors,  although  the  death  of  the  grantor  pre- 
vented the  marriage  from  being  consummated. 

And  in  Gibson  v.  Bennett,  79  Me.  302,  where  a  creditor  had 
levied  upon  land  as  the  property  of  the  husband,  and  it  was 
proved  that  the  land  had  been  conveyed  to  the  wife  by  the 
husband  before  their  marriage,  and  in  consideration  of  her 
promise  to  marry  him,  the  court  held  that  the  levy  could  not 
be  sustained.  "It  is  clear,"  said  Mr.  Justice  Emery,  "that, 
upon  such  a  state  of  facts,  no  creditor  of  the  husband  can 
take  the  land  by  a  subsequent  attachment  and  levy.  Mar- 
riage is  a  valuable  consideration  for  a  deed,  and,  if  the 
marriage  afterward  take  place,  the  deed  is  valid  so  far 
as  the  consideration  is  concerned.  Any  fraud  intended 
by  the  grantor  upon  his  creditors  would  not  avoid  the  deed 
if  the  grantee  was  innocent." 

And  in  Prewit  v.  Wilson,  103  U.  S.  22,  the  court  held  that 
an  antenuptial  settlement  of  lands,  though  made  by  the  in- 
tended husband  with  the  design  of  defrauding  his  creditors, 
will  not  be  set  aside  except  upon  the  clearest  proof  that  the 
intended  wife  participated  in  the  fraud.  There  is  no  such 
proof  in  the  present  case. 
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806  But  the  point  is  made  by  the  learned  counsel  for  the 
plaintiff  that  marriage  cannot  be  given  in  evidence  as  the 
consideration  of  a  deed  expressed  to  be  for  a  money  consid- 
eration only;  and,  in  support  of  the  proposition,  they  cite 
Betta  v.  Union  Bank,  1  Harr.  &  G.  175;  18  Am.  Dec.  283. 

The  court  did  so  hold  in  that  case.  But  the  decision  does 
not  rest  on  the  consideration  of  marriage  alone.  It  applies 
to  all  considerations  in  conflict  with  the  one  expressed  in  the 
deed.  And  there  are  other  decisions  in  which  the  doctrine  is 
maintained  that  the  expressed  consideration  in  a  deed  can- 
not be  varied  or  contradicted  by  oral  evidence.  But  in  this 
state,  and  in  most  of  the  states,  the  law  is  otherwise. 

In  Goodspeed  v.  Fuller,  46  Me.  141,  71  Am.  Dec.  572,  this 
court  held  that  the  only  effect  of  the  consideration  clause  in 
a  deed  is  to  estop  the  grantor  from  alleging  that  it  was  exe- 
cuted without  consideration,  and  to  prevent  a  resulting  trust 
in  the  grantor;  and  that  for  every  other  purpose  the  consid- 
eration may  be  varied  or  explained  by  parol  proof;  and  in  the 
opinion  of  the  court,  by  Mr.  Justice  Appleton,  a  great  many 
authorities  are  cited  showing  how  extensively  the  doctrine 
has  been  adopted,  and  the  great  variety  of  cases  in  which  it 
has  been  applied;  and  at  the  present  day  we  apprehend  that 
there  are  but  few,  if  any,  courts  that  hold  to  a  different  doc- 
trine: See  note  to  McCrea  v.  Purmort,  16  Wend.  460;  30  Am. 
Dec.  103,  and  the  authorities  there  cited. 

Our  conclusion  is  that  the  present  suit  must  fail  for  want 
of  proof.  The  proof  fails  to  show  that  the  conveyance  to  the 
defendant  was  made  without  consideration,  or  that  the  grantee 
knew  of  or  participated  in  any  fraudulent  purpose  of  her 
then  intended  husband  to  place  the  property  beyond  the 
reach  of  his  creditors.  In  fact,  the  evidence  is  very  weak  of 
the  existence  of  such  a  purpose  on  his  part. 

Bill  dismissed,  with  costs. 


Deeds — Consideration — Markiage. — A  contract  of  marriage  is  a  valu- 
able consideration  for  a  deed,  and  it  need  not  be  in  writing:  Prignon  v. 
Dausaat,  4  Wasb.  199;  31  Am.  St.  Rep.  914,  and  note.  See,  alao,  tbe  ex. 
tended  note  to  Verplank  v.  Sterry,  7  Am.  Dec.  362. 
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Mitchell  v.  Abbott. 

[86  Maine,  338.] 

Rewards— Acceptance— Revocation— Presumption. — An  offer  of  reward 
for  the  detection  of  an  offender  or  the  recovery  of  property  is  a  proposal 
merely.  If  acted  upon  before  revocation  the  offer  and  acceptance  by  a 
performance  become  a  valid  contract  for  a  sufficient  consideration.  It 
may  be  revoked  at  any  time  before  acceptance,  and  though  unlimited  as 
to  time  and  never  withdrawn,  it  must  be  accepted  by  performance  within 
a  reasonable  time,  or  it  is  conclusively  presumed  to  have  been  revoked. 

Rewards — Revocation — Presumption. — A  lapse  of  more  than  twelve  years 
between  the  time  that  a  reward  is  offered  for  the  detection  of  an  of- 
fender and  the  time  of  performance  is  more  than  a  reasonable  time,  and 
raises  a  presumption  that  such  offer  has  been  revoked. 

Walton  and  Walton,  for  the  plaintiff. 

Crosby  and  Crosby,  for  the  defendants. 

»40  Wiswell,  J.  The  plaintiff  alleges  that  on  the  twenty- 
third  day  of  February,  1878,  the  defendants  published  an  offer 
of  a  reward;  that  upon  the  thirty-first  day  of  March,  1890,  the 
plaintiff  performed  the  service  which  entitled  him  to  the  re- 
ward in  accordance  with  the  terms  of  the  offer. 

Various  objections  to  the  maintenance  of  the  suit  are  sug- 
gested and  argued  by  the  defendants'  counsel.  It  is  only 
necessary  to  consider  one,  which,  we  think,  is  an  insuperable 
objection  to  the  maintenance  of  the  action,  unless  there  are 
facts  other  than  those  set  out  in  the  plaintiff's  declaration, 
viz.,  that  the  offer  of  reward  was  a  proposal  to  continue  for  a 
reasonable  time  only,  and  that  it  ceased  to  be  a  proposal  long 
before  the  time  when  the  plaintiff  alleges  he  accepted  it  by  a 
performance  of  tbe  service,  for  which  the  reward  was  to  be 
paid. 

The  legal  principles  applicable  to  an  offer  of  reward  for  the 
detection  of  an  offender  or  the  recovery  of  property  are  well 
understood.  Such  an  offer  is  a  proposal  merely;  if  acted  upon 
before  revocation  the  offer  and  acceptance  by  a  performance 
become  a  valid  contract  for  a  sufficient  consideration.  It 
may  be  revoked  at  any  time  before  it  is  acted  upon. 

The  offer  in  this  case  was  unlimited  as  to  time,  and,  so  far 
as  we  know,  was  never  withdrawn  by  the  act  of  those  making 
it.  We  think  that  the  proper  construction  of  such  a  proposal 
is,  as  contended  by  the  defendants,  that  it  must  be  accepted 
by  performance  within  a  reasonable  time,  and  that  the  law 
will,  in  the  absence  of  other  facts,  conclusively  presume  a 
revocation  after  *41  a  reasonable  time.     Otherwise  it  would 
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be  a  perpetually  continuing  offer  for  all  time.  The  statute  of 
limitations  would  furnish  no  relief  nor  limit  the  continuance 
of  the  offer,  provided  only  that  the  action  be  commenced 
within  the  statutory  period  after  performance.  Such  a  con- 
struction would  be  most  unreasonable,  and  one  that  could 
neither  have  been  intended  by  the  persons  making  the  offer, 
nor  contemplated  by  one  who  twelve  years  later  was  instru- 
mental in  bringing  about  the  detection  of  the  offender. 

Our  view  is  fully  sustained  by  the  Massachusetts  court  in 
the  case  of  Loring  v.  Boston,  7  Met.  409.  In  that  case  a  lapse 
of  three  years  and  eight  months  was  held  to  be  beyond  a  rea- 
sonable time. 

In  this  case  it  is  not  necessary  to  decide  what  would  be  a 
reasonable  time  during  which  the  offer  would  continue.  A 
lapse  of  more  than  twelve  years  between  the  time  of  making 
the  offer  and  the  time  of  performance  is  certainly  much  more 
than  a  reasonable  time.  We  are  forced  to  presume,  therefore, 
a  withdrawal  or  revocation  of  the  offer  before  the  time  of 
acceptance. 

The  defendants  filed  a  demurrer;  the  case  was  then  reported 
to  the  law  court  for  the  determination  of  certain  questions. 
Counsel  upon  both  sides  expressed  a  desire  that  the  question 
considered,  although  not  specially  raised  in  the  report,  should 
be  decided.  This  question  is  raised  by  the  general  demurrer, 
and  we  have  considered  it  alone,  because,  unless  the  plaintiff 
can  show  other  facts  and  circumstances  than  those  alleged,  it 
finally  determines  the  rights  of  the  plaintiff  in  this  or  any 
other  action  brought  to  recover  this  reward. 

The  plaintiff  will  have  the  right  to  amend  the  declaration 
at  nisi  prius,  upon  terms,  if  there  are  any  other  facts  which 
can  avail  him. 

Declaration  adjudged  defective.     Demurrer  sustained. 

Rewards — Power  to  Revoke  Offer  of. — An  offer  of  a  reward  for  the 
apprehension  of  one  charged  with  a  crime  is  nothing  more  than  a  proposition 
or  offer  to  the  public,  and  until  some  one  complies  with  the  terms  and  con- 
ditions thereof,  may  be  withdrawn:  Riggers  v.  Owen,  79  Ga.  658;  Ryer  v. 
Stockicell,  14  Cal.  134;  73  Am.  Dec.  634. 

Rewards —Offer  of  When  Binding. — An  offer  of  reward  for  the  arrest 
of  a  criminal  when  acted  upon  is  binding  upon  the  party  making  it:  Kasling 
v.  Morris,  71  Tex.  584;  10  Am.  St.  Rep.  797,  and  note;  Central  R.  R.  etc.  Co. 
v.  Cheatham,  85  Ala.  292;  7  Am.  St.  Rep.  48,  and  note.  An  offer  of  a  reward 
on  one  side,  and  the  acceptance  and  performance  on  the  other,  constitute  a 
valid  contract  made  on  good  consideration,  which  the  law  will  enforce:  Ryer 
r.  Stochoell,  14  Cal.  134;  73  Am.  Dec.  634,  and  extended  note.  See,  fur- 
ther, the  extended  note  to  Hayden  v.  Souger,  26  Am.  Rep.  7* 
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Eaton  v.  McCall. 

[86  Maine,  346.] 
Mortgages — Foreclosure — Jurisdiction  Over  Land  in  Another  State. 
A  court  of  chancery  having  jurisdiction  of  the  parties  has  power  to  make 
a  decree  compelling  a  mortgagor  to  convey  the  mortgaged  premises, 
situate  in  another  state,  to  the  mortgagee,  after  his  failure  to  pay  the 
amount  ascertained  to  be  due  upon  foreclosure  within  the  time  fixed  by 
the  decree.  But  the  court  should  not  exercise  this  power  except  under 
unusual  and  extraordinary  circumstances,  and  when  it  is  necessary  in 
order  to  prevent  loss  or  to  protect  the  rights  of  the  mortgagee;  in  all 
other  cases  he  should  be  required  to  resort  to  the  remedies  of  the  courts 
of  the  jurisdiction  in  which  the  land  is  situated. 

H.  D.  Eaton,  for  the  plaintiff. 

847  Wiswell,  J.  Bill  in  equity  between  parties  resides* 
in  this  state  to  foreclose  a  mortgage  upon  real  estate  situated 
in  Nova  Scotia. 

The  defendant  failing  to  appear,  the  bill  was  taken  pro  con- 
fesso.  Afterwards,  on  motion  for  a  decree,  the  justice  presiding 
at  nisi  prius,  being  doubtful  as  to  the  jurisdiction  of  this  court, 
with  the  consent  of  counsel  for  the  complainant,  reported  the 
case  to  the  law  court  to  determine  whether  the  bill  should  be 
sustained,  and  what  decree,  if  any,  should  be  made. 

It  is  a  familiar  maxim  of  equity  jurisprudence,  that  equity 
acts  against  the  person.  Where  the  subject  matter  is  situated 
within  another  state  or  country,  but  the  parties  are  within  the 
jurisdiction  of  the  court,  any  suit  may  be  maintained  and 
remedy  granted  which  directly  affects  and  operates  upon  the 
person  of  the  defendant,  and  not  upon  the  subject  matter,  al- 
though the  subject  matter  is  ,48  referred  to  in  the  decree, 
and  the  defendant  is  ordered  to  do  or  refrain  from  certain 
acts  toward  it,  and  it  is  thus  ultimately,  but  indirectly,  affected 
by  the  relief  granted:  Pomeroy's  Equity  Jurisprudence,  sec. 
1318.. 

Common  instances  of  such  an  exercise  of  equity  powers  are 
where  courts,  having  jurisdiction  of  the  person,  decree  the 
specific  performance  of  contracts  to  convey  lands,  enforce  and 
regulate  trusts,  or  relieve  from  fraud,  actual  or  constructive, 
although  the  subject  matter  of  the  contract,  trust,  or  fraud, 
either  real  or  personal  property,  be  situated  in  another  state 
or  country.  A  leading  case  upon  this  subject,  and  one  often 
cited  in  modern  cases,  is  that  of  Penn  v.  Tx>rd  Baltimore,  1 
Ves.  Sr.  444,  decided  in  1750  by  Lord  Chancellor  Hardwicke. 

The  fact  of  the  situs  of  the  land  being  without  thecommon- 
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wealth  does  not  exempt  defendant  from  jurisdiction,  the  sub- 
ject of  the  suit  being  the  contract,  and  a  court  of  equity 
dealing  with  persons,  and  compelling  them  to  execute  its  de- 
crees and  transfer  property  within  their  control,  whatever  may 
be  the  situs:  Pingree  v.  Coffin,  12  Gray,  288. 

The  principle  is  thus  stated  by  the  federal  supreme  court: 
"  Where  the  necessary  parties  are  before  a  court  of  equity  it  is 
immaterial  that  the  res  of  the  controversy,  whether  it  be  real  or 
personal  property,  is  beyond  the  territorial  jurisdiction  of  the 
tribunal.  It  has  the  power  to  compel  the  defendant  to  do  all 
things  necessary,  according  to  the  lex  loci  rei  sites,  which  he 
could  do  voluntarily  to  give  full  effect  to  the  decree  against 
him.  Without  regard  to  the  situation  of  the  subject  matter 
such  courts  consider  the  equities  between  the  parties  and 
decree  in  personam  according  to  those  equities,  and  enforce 
obedience  to  their  decrees  by  a  process  in  personam:  Phelps  v. 
McDonald,  99  U.  S.  298. 

Our  court  in  Reed  v.  Reed,  75  Me.  264,  sustained  a  bill  and 
made  the  necessary  decrees  to  redeem  from  a  mortgage  lands 
situated  in  the  state  of  Wisconsin.  And  the  court  has  in 
many  cases  proceeded  and  granted  relief  upon  the  maxim, 
Equitas  agit  in  personam. 

The  English  chancery  courts,  regarding  the  right  to  redeem 
149  as  a  mere  personal  right,  and  the  decree  for  a  foreclosure 
a  decree  in  personam,  have  often  decreed  the  foreclosure  of 
mortgages  upon  lands  beyond  the  jurisdiction  of  the  court: 
Toller  v.  Carteret,  2  Vern.  495;  Paget  v.  Ede,  L.  R.  18  Eq.  118. 

In  this  country  the  question  has  frequently  arisen  as  to  the 
power  of  an  equity  court  to  decree  the  foreclosure  of  a  mort- 
gage upon  property  situated  both  within  and  without  the  ju- 
risdiction of  the  court.  The  doctrine  is  sustained  by  the 
highest  authorities  that  a  court  having  jurisdiction  of  the 
person  of  the  mortgagor,  or  of  the  owner  of  the  right  to 
redeem,  may  decree  such  a  foreclosure. 

In  Muller  v.  Dows,  94  U.  S.  444,  it  was  held  that  a  United 
States  circuit  court  for  the  district  of  Iowa,  which  had  juris- 
diction of  the  mortgagor  and  the  trustees  of  the  mortgage, 
could  make  a  decree  foreclosing  a  mortgage  upon  a  railroad 
and  its  franchises,  and  order  a  sale  of  the  entire  property, 
although  a  portion  of  the  property  was  in  the  state  of  Mis- 
souri. Mr.  Justice  Strong,  in  delivering  the  opinion  of  the 
court,  said:  u  Without  reference  to  the  English  chancery  deci- 
sions, where  this  objection  to  the  decree  would  be  quite  unten- 
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able,  we  think  the  power  of  courts  of  chancery  in  this  country 
is  sufficient  to  authorize  such  a  decree  as  was  here  made.  It 
is  here  undoubtedly  a  recognized  doctrine  that  a  court  of 
equity  sitting  in  a  state  and  having  jurisdiction  of  the  person 
may  decree  a  conveyance  by  him  of  land  in  another  state, 
and  it  may  enforce  the  decree  by  a  process  against  the  defend- 
ant. 

In  Union  Trust  Co.  v.  Olmsted,  102  N.  Y.  729,  the  plaintiff 
sought  by  foreclosure  and  sale  to  enforce  a  mortgage  executed 
by  the  defendant  corporation  upon  property,  a  part  of  which 
was  situated  in  another  state.  The  court  held  that  although 
the  decree  of  foreclosure  might  not  be  operative  beyond  the 
territorial  limits  of  the  jurisdiction,  that  the  court  might 
have  required  the  mortgagor,  being  within  the  jurisdiction,  to 
execute  a  conveyance  of  the  property  situated  in  the  other 
state. 

To  the  same  effect  are  numerous  other  decisions  by  courts 
of  the  highest  authority  in  this  country,  both  federal  and 
state.  After  an  examination  of  these  authorities  we  have  no 
doubt  that  S5°  this  court  has  the  power  to  make  a  decree 
compelling  a  mortgagor,  over  whom  it  has  jurisdiction,  to 
make  a  conveyance  of  the  mortgaged  premises,  after  failure 
to  pay  the  amount  ascertained  to  be  due,  within  the  time 
fixed  by  a  decree  of  the  court,  which  time  should  not  be  less 
than  the  statutory  period  allowed  for  redemption  in  the  place 
where  the  land  is  situated. 

But  as  to  when  and  under  what  circumstances  this  power 
should  be  exercised  by  the  court  is,  we  think,  another  and 
quite  different  question.  It  must  be  remembered  that  no 
decree  of  the  court  would  be  operative  except  one  against  the 
mortgagor,  or  person  having  the  right  to  redeem,  command- 
ing a  conveyance.  The  court  could  not  proceed  in  the  usual 
and  customary  method  by  decreeing  either  a  strict  foreclosure, 
or  a  foreclosure  by  a  judicial  sale.  Neither  the  decree  itself 
nor  any  conveyance  under  it,  except  by  the  person  in  whom 
the  title  is  vested,  can  operate  beyond  the  jurisdiction  of  the 
court:  Watkins  v.  Holman,  16  Pet.  25.  A  court  cannot  send  its 
process  into  another  state,  nor  can  it  deliver  possession  of  land 
in  another  jurisdiction:  Muller  v.  Dows,  94  U.  S.  444.  It  can 
only  accomplish  foreclosure  of  such  a  mortgage  by  its  decree 
in  personam,  compelling  a  conveyance. 

We  do  not  think  that  a  chancery  court  should  exercise  this 
power  except  under  unusual  or  extraordinary  circumstances. 
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Wherever  it  is  necessary  in  order  to  prevent  loss  or  to  protect 
the  rights  of  a  mortgagee  it  may  be  done;  for  instance,  in  the 
case  of  a  mortgage  upon  property  situated  both  within  and 
without  the  state,  where,  unless  a  sale  of  the  entire  property 
could  be  made  atone  time,  great  loss  might  ensue, or  in  other 
cases  where  an  equally  good  reason  existed.  But  ordinarily 
we  think  that  the  holder  of  a  mortgage  should  be  required  to 
resort  to  the  remedies  or  the  courts  of  the  jurisdiction  in 
which  the  land  is  situated.  This  is  in  accordance  with  the 
principle,  than  which  none  is  better  established,  that  the  dis- 
position of  real  estate,  whether  by  deed,  descent,  or  by  any 
other  mode,  must  be  governed  by  the  law  of  the  state  where 
the  same  is  situated:   Watkins  v.  Holman,  16  Pet.  25. 

In  this  case  there  are  no  reasons,  either  alleged  or  apparent, 
851  why  the  holder  of  this  mortgage  cannot  foreclose  the 
same  according  to  the  law  of  the  place  where  the  land  is  sit- 
uated, without  loss  or  great  inconvenience. 

We  think,  therefore,  that  the  entry  should  be,  bill  dis- 
missed without  prejudice.     

Jurisdiction  of  Equity  Over  Land  and  Property  in  a  Foreign  Juris- 
diction.— This  question  is  fully  treated  in  the  monographic  notes  to  Newton 
v.  Bromon,  67  Am.  Dec.  95;  Alley  v.  Caspari,  6  Am.  St.  Rep.  182;  Moly- 
neux  v.  Seymour,  76  Am.  Dec.  666,  and  Sentenis  v.  Ladew,  37  Am.  St.  Rep. 
72.  See,  also,  Hayden  v.  Yale,  45  La.  Ann.  362;  40  Am.  St.  Rep.  232,  and 
note. 
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Robbery — Sufficiency  of  Indictment— Allegation  of  Value. — An 
indictment  for  robhery,  describing  the  property  taken  as  "certain 
money  and  one  silver  watch  and  watch-chain,  of  the  goods  and  chat- 
tels" of  a  person  named,  is  sufficient  without  further  allegation  of  value. 

Robbery— Indictment — Allegation  of  Value. — An  indictment  for  rob- 
bery is  sufficient  without  averment  of  the  value  of  the  property 
taken.  The  putting  in  fear  and  taking  the  property  constitute  the  gist 
of  the  crime,  and  are  the  only  essential  elements  that  need  be  alleged. 

Larceny — Indictment — Allegation  of  Value. — Indictments  for  larceny 
must  state  the  value  of  the  property  alleged  to  have  been  stolen  only 
when  the  punishment  is  graduated  with  reference  to  its  value. 

Robbery — Indictment — Allegation  of  Value — Conviction  of  Minor 
Offense. — In  an  indictment  for  robbery  no  allegation  of  the  value  of 
the  property  taken  is  necessary  to  justify  a  conviction  for  larceny  or  a 
minor  offense,  upon  failure  to  prove  the  aggravation  for  the  robbery. 
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/.  Hutchings  and  P.  H.  Gillin,  for  the  defendants. 
C.  A.  Bailey,  county  attorney,  for  the  state. 

4so  Whitehouse,  J.  The  defendants  were  found  guilty  of 
the  crime  of  robbery  on  an  indictment  under  chapter  250 
of  the  statute  of  1889,  entitled  "  An  act  to  define  robbery  and 
its  punishment,"  which  reads  as  follows:  "Whoever  by  force 
and  violence,  or  by  putting  in  fear,  feloniously  steals  and 
takes  from  the  person  of  another  property  that  is  the  subject 
of  larceny  is  guilty  of  robbery,  and  shall  be  punished  by 
imprisonment  for  life  or  for  any  term  of  years."  This  act  of 
1889,  however,  did  not  modify  the  definition  of  robbery  as 
found  in  the  Revised  Statutes,  chapter  118,  section  16,  but 
only  changed  and  simplified  the  provisions  of  that  section 
respecting  the  punishment. 

It  is  charged  in  the  indictment  that  the  respondents 
"  feloniously  an  assault  did  make,  and  him,  the  said  John  H. 
Emerson,  did  then  feloniously  put  in  fear,  and  with  force  and 
violence  did  then  feloniously  steal,  take,  and  carry  away  from 
the  person  of  him,  the  said  John  H.  Emerson,  certain  money 
of  the  said  John  H.  Emerson,  and  one  silver  watch  and  one 
watch-chain  of  the  goods  and  chattels  of  the  said  John  H. 
Emerson." 

After  the  verdict  the  defendants  filed  a  motion  in  arrest  of 
judgment  based  on  four  specifications;  but  the  only  ground 
now  relied  upon  is  that  the  indictment  contains  no  allegation 
that  *SI  the  money  or  the  watch  and  chain  therein  men- 
tioned had  any  value. 

It  is  a  principle  of  natural  justice  which  was  early  recog- 
nized as  a  fundamental  rule  of  the  common  law,  now  incor- 
porated into  our  constitution  as  a  guaranty  of  protection  to 
individual  rights,  that  in  all  criminal  prosecutions  the  accused 
is  entitled  to  "demand  the  nature  and  cause  of  the  accusation" 
against  him.  No  person  can  be  held  to  answer  to  a  criminal 
charge  until  it  is  "fully,  plainly,  substantially,  and  formally 
described  to  him."  Every  material  fact  which  serves  to  con- 
stitute the  offense  must  be  expressed  with  reasonable  full- 
ness, directness,  and  precision.  The  purpose  of  this  rule  is 
sufficiently  obvious.  It  is  to  inform  the  accused  of  the 
exact  charge  against  him,  and  enable  the  court  to  determine 
whether  the  facta  alleged  constitute  a  crime,  and  on  proof  of 
them  to  render  such  appropriate  judgment  as  will  be  a  bar 
to  any  future  prosecution  for  the  same  offense:  3  Starkie's 
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Evidence,  1527;  Commonwealth  v.  Pray,  13  Pick.  359.  "The 
doctrine  of  the  court,"  says  Mr.  Bishop,  "is  identical  with  that 
of  reason,  viz;  that  the  indictment  must  contain  an  allegation 
of  every  fact  which  is  legally  essential  to  the  punishment  to 
fee  inflicted":  1  Bishop's  Criminal  Practice,  sec.  81.  It  is 
plain,  however,  that  much  of  the  useless  tautology  and  weari- 
some prolixity  which  characterized  indictments  in  the  early 
period  of  criminal  procedure  can  be  safely  avoided  without 
any  infringement  of  this  sacred  right  of  the  citizen.  It  is  the 
policy  of  our  modern  courts  to  encourage  a  more  rational  sys- 
tem of  pleading,  with  greater  directness  and  simplicity  of 
statement,  with  less  verbiage  and  needless  repetition,  and 
with  greater  regard  for  the  construction  and  idioms  of  the 
English,  than  for  those  of  the  Latin  language.  In  reason,  an 
indictment  is  best,  says  Mr.  Bishop,  when  it  is  M  in  the  fewest 
and  aptest  words  with  no  superfluous  matter,"  and  while, 
under  ordinary  circumstances,  it  would  not  be  judicious  to 
omit  any  thing  concerning  the  necessity  of  which  a  question 
may  be  raised  to  embarrass  the  trial,  on  the  other  hand  no 
allegation  and  ordinarily  no  word  should  be  introduced  which 
is  certainly  needless:  Bishop's  Directions  and  Forms,  sees. 
10,  35. 

In  the  case  at  bar,  if  the  value  of  the  property  named  in 
the  43a  indictment  is  not  a  necessary  ingredient  of  the  offense 
sought  to  be  charged,  and  is  not  "legally  essential  to  the 
punishment  to  be  inflicted,"  an  allegation  of  it  is  "  certainly 
useless,"  and  properly  omitted.  The  precise  point  has  never 
before  been  raised  in  this  state,  and  the  court  is  now  at  liberty 
to  determine  it  in  accordance  with  the  plain  philosophy  of 
the  question  and  the  true  science  of  pleading. 

The  indictment  charges  the  offense  in  the  language  of  the 
statute  as  far  as  permissible  under  the  rule  requiring  a  speci- 
fication of  the  property  and  other  identifying  particulars.  It 
does  not  state  generally  that  the  defendants  took  "  property 
that  is  the  subject  of  larceny,"  but  specifically  that  they  took 
"  certain  money  and  one  silver  watch  and  watch-chain," 
which  are  declared  by  the  Revised  Statutes,  chapter  100,  sec- 
tion 1,  to  be  subjects  of  larceny.  It  must  be  observed  that 
there  is  no  provision  of  this  statute  which  makes  the  amount 
of  property  taken  an  essential  element  of  the  offense;  and 
there  is  no  statute  in  this  state  which  creates  degrees  in  rob- 
bery, or  in  any  way  makes  the  punishment  of  the  offense 
dependent  upon  the  value  of  the  property  taken. 
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Nor  is  there  any  thing  in  the  nature  of  robbery,  as  defined 
by  the  common  law,  from  which  it  appears  that  the  value  of 
the  property  has  ever  been  deemed  of  the  essence  of  the  crime. 
Blackstone  defines  it  to  be  "  the  felonious  and  forcible  taking 
from  the  person  of  another  of  goods  or  money  to  any  value 
by  violence  or  putting  him  in  fear"  (4  Blackstone's  Com- 
mentaries, 242);  and  all  the  authorities  agree  that  the  taking 
may  be  of  money  or  goods  "  of  any  value."  The  value  of  the 
property  is  therefore  quite  immaterial.  "A  penny  as  well  as 
a  pound  forcibly  extorted  makes  a  robbery,  the  gist  of  the 
offense  being  the  force  and  terror":  2  Archbold's  Criminal 
Practice  and  Pleading,  1287;  3  Coke's  Institutes,  69;  1  Hale's 
Pleas  of  the  Crown,  532;  1  Hawkin's  Pleas  of  the  Crown,  212. 

True,  robbery  is  characterized  by  the  common  law  as  com- 
pound or  aggravated  larceny.  It  is  "larceny  committed  by 
violence  from  the  person  of  one  put  in  fear":  2  Bishop's 
Criminal  Law,  sec.  1156.  And  it  is  the  well-settled  general 
doctrine  that  indictments  for  larceny  must  allege  the  value  of 
the  article  alleged  to  have  been  stolen.  It  is  conceded,  how- 
ever, that  this  rule  had  its  origin  in  433  the  practice  of  dis- 
tinguishing between  grand  and  petit  larceny  with  reference 
to  the  extent  of  the  punishment,  that  being  dependent  in  some 
measure  upon  the  value  of  the  article  stolen;  and  it  is  still 
maintained,  because,  under  our  statutes,  the  punishment  for 
larceny  is  also  graduated  with  reference  to  the  value  of  the 
property  6tolen:  2  Archbold's  Pleading  and  Practice,  1149, 
and  note;  Hope  v.  Commonwealth,  9  Met.  134;  2  Bishop's 
Criminal  Practice,  sec.  713;  Rev.  Stats.,  c.  120,  sec.  1.  But 
where  the  value  is  not  essential  to  the  punishment  it  need 
not  be  distinctly  alleged  or  proved.  The  jury  must  be  satis- 
fied, however,  that  the  goods  were  of  some  value,  and  they 
may  infer  it  without  separate  proof,  either  from  the  inspection 
of  the  articles,  or  from  the  description  of  them  by  the  wit- 
nesses: 2  Bishop's  Criminal  Practice,  6ec.  751;  Commoniceallh 
v.  Burke,  12  Allen,  182;  Commonwealth  v.  Lawless,  103  Mass. 
425;  Slate  v.  Oerrish,  78  Me.  20.  Upon  this  point  Mr.  Arch- 
bold  says:  "Since  the  distinction  between  grand  and  petty 
larceny  was  abolished  it  seems  to  have  been  no  longer  neces- 
sary to  insert  the  value  of  the  article  stolen  in  indictments, 
except  for  stealing  to  the  value  of  five  pounds  in  a  dwelling- 
house.  It  was  said,  indeed,  by  some  to  be  necessary  to  show 
that  the  thing  was  of  some  value,  but  this  was  sufficiently 
shown  by  stating  it  to  be  of  the  goods  and  chattels  of  the 
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prosecutor.  As  it  can  be  of  no  use,  therefore,  in  any  case  to 
insert  it  where  the  value  or  price  is  not  of  the  essence  of  the 
offense,  and  as  the  statutes  14  and  15  Victoria  (c.  100,  sec. 
24)  sanctions  its  omission  in  all  other  cases,  I  have  in  prac- 
tice omitted  to  insert  it  except  in  the  simple  case  above  men- 
tioned": 2  Archbold's  Pleading  and  Practice,  1153. 

It  is  still  urged,  however,  that,  upon  the  theory  that  rob- 
bery is  an  aggravated  larceny,  an  indictment  for  robbery 
should  contain  the  allegation  of  value  to  authorize  a  con- 
viction of  larceny,  in  the  event  of  a  failure  to  prove  the 
aggravation.  But  this  suggestion  is  sufficiently  answered  by 
the  statute  creating  a  distinct  offense  of  larceny  from  the 
person,  the  punishment  of  which  does  not  depend  upon  the 
value  of  the  property  stolen  (Rev.  Stats,  c.  120,  sec.  4).  In 
Commonwealth  v.  McDonald,  5  Cush.  365,  the  court  says,  re- 
specting this  offense:  "As  the  punishment  for  stealing  from 
the  person  does  not  depend  on  the  amount  stolen  4S4  there 
was.no  occasion  for  any  allegation  of  value."  This  is  cited 
with  approval  in  the  note  to  2  Archbold's  Pleading  and  Prac- 
tice, 1150.  And  in  Commonwealth  v.  Burke,  12  Allen,  182, 
the  precise  point  was  directly  raised  and  determined  in  ac- 
cordance with  the  dictum  in  Commonwealth  v.  McDonald,  5 
Cush.  365.  It  is  clear,  therefore,  that  in  an  indictment  for 
robbery  no  allegation  of  value  can  be  necessary  to  justify  a 
conviction  of  the  minor  offense  upon  failure  to  prove  the 
aggravation. 

Many  other  authorities  may  be  cited  in  support  of  the  prop- 
osition, so  strongly  sustained  by  reason,  that  an  indictment 
for  robbery  is  sufficient  without  an  averment  of  the  value  of 
the  property  taken.  In  State  v.  Howerton,  58  Mo.  581,  the 
court  says  respecting  this  crime:  "The  value  of  the  thing 
taken  is  not  of  the  essence  of  the  offense.  The  putting  in 
fear  and  taking  the  property  constitute  the  gist  of  the  crime, 
and  there  is  no  necessity  for  either  charging  in  the  indictment 
or  proving  at  the  trial,  or  specifying  in  the  verdict,  the  value 
of  the  property."  In  State  v.  Burke,  73  N.  C.  83,  it  is  said  to 
be  unnecessary  to  allege  the  value  of  the  property,  "  since 
force  or  fear  is  the  main  element  of  the  crime":  See,  also, 
Wharton's  Criminal  Law,  9th  ed.,  sec.  857;  State  v.  McCune, 
5  R.  I.  60,  and  note,  70  Am.  Dec.  180;  James  v.  State,  5a 
Ala.  38;  Williams  v.  State,  10  Tex.  App.  8. 

The  reasoning  of  the  court  in  Commonwealth  v.  Cahill,  12 
Allen,  540,  is  not  in  harmony  with  Commonwealth  v.  Mo 
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Donald,  5  Cush.  365,  and  Commonwealth  v.  Burke,  12  Allen, 
182,  from  the  same  state,  and  cannot  be  adopted  by  this 
court. 

The  other  objections  raised  by  the  defendants'  exceptions 
are  not  insisted  upon,  and  are  obviously  without  merit. 

Exceptions  overruled. 

Robbery— Indictment— Allegation  o»  Value. — An  indictment  for  rob- 
bery which  does  not  allege  the  value  of  the  property  taken,  or  that  it  was 
of  any  value,  and  which  merely  discribes  it  as  "twenty-five  dollars  in 
money,  the  said  money  then  and  there  being  the  property  of  the  said  John 
Bond,"  is  fatally  defective:  State  v.  Segermond,  40  Kan.  107;  10  Am.  St. 
Rep.  169.  An  indictment  for  the  robbery  of  bank  bills  alleging  their  value, 
but  not  their  denomination,  is  bad:  Arnold  v.  State,  52  Ind.  281;  21  Am. 
Rep.  175.  Under  an  indictment  charging  the  taking  of  ten  dollars  in  money 
it  is  not  necessary  to  prove  its  value,  as  money  is  the  measure  of  values .- 
McCarty  v.  State,  127  Ind.  223.  See,  also,  the  extended  note  to  State  v.  Me- 
Cune,  70  Am.  Dec.  180. 

Larceny— Indictment. — Allegation  oe  Value:  See  the  notes  to  State 
v.  Segermond,  10  Am.  St.  Rep.  174;  McCarty  v.  State,  22  Am.  St.  Rep.  155, 
and  Lord  v.  State,  51  Am.  Dec.  233.  An  indictment  which  charges  the 
larceny  of  several  articles  need  not  allege  the  value  of  each  article  charged 
to  have  been  stolen:  State  v.  Brew,  4  Wash.  95;  31  Am.  St.  Rep.  904,  and 
note.  Proof  of  the  alleged  value,  to  sustain  an  indictment  for  stolen  goods, 
is  unnecessary.  It  is  sufficient  for  conviction  that  the  property  alleged  to 
be  stolen  is  shown  to  be  of  some  value,  as  things  of  no  value  are  not  subjects 
of  larceny:  Commonwealth  v.  Rigga,  14  Gray,  376;  77  Am.  Deo.  333,  and  note. 
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[86  Maine,  495.] 

Collateral  Inheritances — Taxation  of — Constitutional  Law. — A  stat- 
ute imposing  an  excise  tax  on  collateral  inheritances  is  not  a  tax  on  real 
or  personal  property  within  the  meaning  of  constitutional  provisions 
protecting  the  right  to  acquire  and  possess  property,  and  providing  that 
private  property  shall  not  be  taken  for  public  use  without  compensation, 
that  all  taxation  shall  be  equal  and  uniform,  and  that  no  one  shall  be 
deprived  of  his  property  without  due  process  of  law. 

Collateral  Inheritances — Taxation  or— Constitutional  Law. —In  the 
absence  of  constitutional  prohibition  the  legislature  may  by  statute  dis- 
pose of  an  intestate  decedent's  estate,  after  payment  of  his  debts,  to  any 
class  of  his  kindred  to  the  exclusion  of  any  other  class,  nnd,  if  it  permits 
collateral  kindred  to  inherit  it,  may  exact  an  excise  tax  or  duty  from 
such  kindred  for  that  privilege,  so  long  as  such  excise  is  uniform  as  to  the 
•ntire  class  of  collateral,  or  it  may  require  an  excise  from  all  collaterals 
and  strangers,  and  exempt  from  the  excise  classes  nearer  in  blood  to  the 
decedent. 
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Collateral  Inheritances — Taxation  of— Construction  of  Statute.—  A 
statute  imposing  an  excise  tax  on  all  collateral  inheritances  "above  th« 
Bum  of  five  hundred  dollars,"  exempts  that  sum  from  each  and  every 
collateral  inheritance,  and  is  not  an  exemption  from  the  corpus  of  the 
estate  alone. 

C.  A.  Bailey,  county  attorney,  for  the  state,  appellant. 

C.  J.  Dunn,  F.  A.  Wilson,  and  A.  W.  Paine,  for  the  appel- 
lees. 

497  Strout,  J.  This  appeal  from  the  decree  of  the  judge 
of  probate  arises  under  chapter  146,  section  1,  of  the  statute 
of  1893.     That  section  is  as  follows: 

"Section  1.  All  property  within  the  jurisdiction  of  this 
state,  and  any  interest  therein,  whether  belonging  to  inhabit- 
ants of  this  state  or  not,  and  whether  tangible  or  intangible, 
which  shall  pass  by  will  or  by  the  intestate  laws  of  this  state, 
or  by  deed,  grant,  sale,  or  gift  made  or  intended  to  take  effect 
in  possession  or  enjoyment  after  the  death  of  the  grantor,  to 
any  person  in  trust  or  otherwise,  other  than  to  or  for  the  use 
of  the  father,  mother,  husband,  wife,  lineal  descendant, 
adopted  child,  the  lineal  descendant  of  any  adopted  child, 
the  wife  or  widow  of  a  son,  or  the  husband  of  the  daughter  of 
a  decedent,  shall  be  liable  to  a  tax  of  two  and  a  half  per  cent 
of  its  value,  above  498  the  sum  of  five  hundred  dollars,  for 
the  use  of  the  state,  and  all  administrators,  executors,  and 
trustees,  and  any  such  grantee  under  a  conveyance  made 
during  the  grantor's  life  shall  be  liable  for  all  such  taxes, 
with  lawful  interest  as  hereinafter  provided,  until  the  same 
shall  have  been  paid  as  hereinafter  directed." 

It  is  strenuously  claimed  by  the  appellee  that  the  act  is  in 
violation  of  the  constitutional  provisions,  that  all  men  "  have 
certain  natural,  inherent,  and  unalienable  rights,  among  which 
are  those  of  enjoying  and  defending  life  and  liberty,  acquiring, 
possessing,  and  protecting  property":  Const.,  art.  1,  sec.  1. 

"Private  property  shall  not  be  taken  for  public  uses  with- 
out just  compensation;  nor  unless  the  public  exigencies  re- 
quire it":  Const.,  art.  1,  sec.  21. 

"All  taxes  upon  real  and  personal  estate,  assessed  by  au- 
thority of  this  state,  shall  be  apportioned  and  assessed  equally, 
according  to  the  just  value  thereof":  Const.,  art.  9,  sec.  8. 
Also  of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States. 

Succession  duties  or  taxes  have  been  in  existence  in  other 
countries  for  centuries,  and  have  been  regarded  with  favor,  as 
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a  convenient  and  comparatively  nonburdensome  means  of 
revenue.  They  were  well  known  in  Roman  jurisprudence 
(1  Gibbon's  Rome,  133),  and  were  imposed  upon  all  succes- 
sions, except  those  to  the  nearest  relatives  and  to  the  poor. 
The  practice  has  long  been  resorted  to  in  European  countries, 
and  was  introduced  in  England  in  the  last  century,  and  was 
enlarged  from  time  to  time  till  1853,  when  it  was  extended  to 
all  successions  to  real  property,  chattels  real,  and  a  vast 
variety  of  personal  property  and  rights. 

In  this  country  they  were  imposed  by  Congress,  by  acts  of 
June  30,  1864,  and  July  13, 1866,  which  were  repealed  in  1870. 
They  were  held  by  the  supreme  court  of  the  United  States  to 
impose  an  excise  tax  or  duty,  and,  as  such,  not  in  violation  of 
the  constitution  of  the  United  States:  Scholey  v.  Rew,  23  Wall. 
331. 

The  policy  of  taxing  collateral  inheritances  was  adopted  in 
Pennsylvania  in  1826,  and  has  been  adhered  to  ever  since. 
In  *••  that  state  the  statute  has  been  constantly  recognized 
as  valid  by  its  supreme  court:  Strode  v.  Commonwealth,  62  Pa. 
St.  181;  OrcutVi  Appeal,  97  Pa.  St.  179;  Bittinger's  Estate,  129 
Pa.  St.  338. 

In  Maryland,  Virginia,  Delaware,  New  York,  and  several 
other  states,  laws  imposing  succession  taxes  have  been  en- 
acted, and  are  now  in  force,  that  of  Virginia  dating  back  to 
1844,  of  Delaware  to  1869,  Maryland  to  1864;  the  others  of 
more  recent  date.  In  Maryland  the  act  was  attacked  as  in 
violation  of  the  declaration  of  rights,  in  the  constitution  of 
1864,  which  declared  u  that  the  levying  of  taxes  by  the  poll 
is  grievous  and  oppressive,  and  ought  to  be  prohibited;  that 
paupers  ought  not  to  be  assessed  for  the  support  of  the  gov- 
ernment, but  every  other  person  in  the  state,  or  person  hold- 
ing property  therein,  ought  to  contribute  his  proportion  of 
public  taxes  for  the  support  of  government,  according  to  his 
actual  worth  in  real  or  personal  property;  yet  fines,  duties,  or 
taxes  may  properly  and  justly  be  imposed  or  laid,  with  a 
political  view,  for  the  good  government  and  benefit  of  the  com- 
munity." But  the  court  of  appeals  held  the  statute  to  be  consti- 
tutional. Robinson,  J.,  in  delivering  the  opinion  of  the  court, 
said:  "We  have  not  the  slightest  doubt  as  to  the  constitu- 
tionality of  the  law The  restrictions  imposed  by  it 

[the  constitution]  upon  the  legislative  power,  as  to  the  objects 
of  taxation,  are  explicitly  declared.  Poll  taxes  are  denounced 
as  grievous  and  oppressive,  paupers  are  exempted  from  assess- 
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ment,  and  all  other  persons  are  required  to  pay  their  propor- 
tion of  public  taxes,  according  to  the  value  of  their  property. 
Arbitrary  taxes  on  property  without  regard  to  value  are  ex- 
pressly prohibited,  and  all  measures  for  the  collection  and 
imposition  of  taxes  upon  property  are  required  to  conform  to 
this  general  principle  of  equality.  Whilst  thus  providing  for 
a  uniform  mode  of  taxation  on  property  it  was  not  the  pur- 
pose of  the  framers  of  the  constitution  to  prohibit  any  other 
species  of  taxation,  but  to  leave  the  legislature  the  power  to 
impose  such  other  taxes  as  the  necessities  of  the  government 
might  require":  Tyson  v.  State,  28  Md.  586;  State  v.  Dalrym- 
pie,  70  Md.  294. 

500  jn  Virginia  the  supreme  court  held  the  same  doctrine 
in  Eyre  v.  Jacob,  14  Gratt.  430;  73  Am.  Dec.  367.  In  that 
case  the  court  said:  "The  right  to  take  property  by  devise  or 
descent  is  the  creature  of  the  law,  and  secured  and  protected 
by  its  authority.  The  legislature  might,  if  it  saw  proper, 
restrict  the  succession  to  a  decedent's  estate,  either  by  devise 
or  descent,  to  a  particular  class  of  his  kindred,  say  to  his  lin- 
eal descendants  and  ascendants,  and  it  might  impose  terms 
and  conditions  upon  which  collateral  relatives  may  be  per- 
mitted to  take  it;  or  it  may  to-morrow,  if  it  please,  absolutely 
repeal  the  statute  of  wills  and  that  of  descents  and  distribu- 
tions, and  declare  that,  upon  the  death  of  a  party,  his  prop- 
erty shall  be  applied  to  the  payment  of  his  debts,  and  the 
residue  appropriated  to  public  uses." 

The  statute  of  New  York,  chapter  483  of  the  laws  of  1885, 
contains  substantially  the  same  provisions,  and  nearly  the 
same  exemptions,  as  the  first  section  of  chapter  146  of  the 
laws  of  1893  of  our  state.  It  does  not  differ  in  principle  from 
ours.  The  question  of  the  constitutionality  of  this  act  came 
before  the  New  York  court  of  appeals,  in  Matter  of  McPherson, 
104  N.  Y.  306,  58  Am.  Rep.  502,  and  that  court  said:  "  We 
entertain  no  doubt  that  such  a  tax  can  be  constitutionally 
imposed.  The  power  of  the  legislature  over  the  subject  of 
taxation,  except  as  limited  by  constitutional  restrictions,  is 
unbounded.  It  is  for  that  body,  in  the  exercise  of  its  discre- 
tion, to  select  objects  of  taxation.  It  may  impose  all  the  taxes 
upon  land,  or  all  upon  personal  property,  or  all  upon  houses 
or  upon  incomes."  A  like  statute  in  New  Hampshire  was 
held  by  the  supreme  court  of  that  state  to  be  in  violation  of 
that  state's  constitution,  which  empowered  the  legislature  to 
assess  and  lay  taxes,  but  expressly  limited  that  grant  of 
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power  to  "proportional  and  reasonable  assessments,  rates, 
and  taxes  upon  all  the  inhabitants  and  residents  within  the 
said  state,  and  upon  the  estates  within  the  same."  And  by- 
section  12  of  the  bill  of  rights,  that  every  member  of  the  com- 
munity "is  bound  to  contribute  his  share  to  the  expense"  of 
the  state:  Curry  v.  Spencer,  61  N.  H.  624;  60  Am.  Rep.  337. 

We  are  not  aware  that  the  question  has  been  decided  in  any 
other  state  where  similar  statutes  exist.  These  decisions  of 
401  the  courts,  being  based  upon  constitutions  containing  pro- 
visions, in  some  cases  unlike,  and  in  others  like,  but  not  the 
same,  as  our  constitution,  have  a  lessened  weight  as  author- 
ity here.  In  Virginia  the  constitution  required  taxes  to  be 
equal  and  uniform.  In  Maryland  the  constitutional  pro- 
vision required  every  person  holding  property  to  contribute 
his  proportion  of  public  taxes,  according  to  his  actual  worth 
in  real  or  personal  property.  But  whatever  may  be  the  par- 
ticular language  of  the  several  state  constitutions  all  the  cases 
assume  that  the  constitution,  either  in  terms  or  by  necessary 
implication,  requires  taxation  of  property  to  be  equal  and 
uniform,  and  in  all  of  them,  except  the  New  Hampshire  case, 
succession  taxes  are  regarded  as  special  taxes  or  duties,  or, 
more  exactly,  excises,  not  falling  within  the  regular  and  ordi- 
nary annual  taxation  of  property,  contemplated  and  provided 
for  and  guarded  by  constitutional  provisions  and  limitations. 

The  statute  under  consideration  provides  a  subject  and 
mode  of  taxation  not  heretofore  resorted  to  in  this  state.  The 
act  provides  sufficient  opportunity  to  parties  interested  to  be 
heard,  and  have  their  rights  protected,  and  cannot  be  deemed 
to  conflict  with  article  1,  section  6,  of  the  constitution,  which 
provides  that  no  person  shall  be  deprived  of  his  property  or 
privileges,  but  by  judgment  of  his  peers,  or  by  the  law  of  the 
land;  nor  with  section  21  of  the  same  article,  which  prohibits 
the  taking  of  private  property  for  public  uses  without  just 
compensation.  Perhaps  the  latter  provision  is  limited  to  the 
exercise  of  the  right  of  eminent  domain,  and  does  not  extend 
to  the  subject  of  taxation.  The  word  "  compensation"  seems 
to  imply  a  money  or  other  valuable  consideration,  as  distin- 
guished from  the  protection  of  life  and  property  afforded  by 
the  state  as  a  return  for  the  tax  contributions  of  its  citizens. 

Does  the  act  conflict  with  the  constitutional  provision  which 
requires  all  taxes  assessed  upon  real  and  personal  estate  to 
be  apportioned  and  assessed  equally,  according  to  the  just 
value  thereof?     The  first  constitution  of  Maine  provided  that 
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"  while  the  public  expenses  shall  be  assessed  on  polls  and 
estate  a  general  valuation  shall  be  taken  at  least  once  in  ten 
years":  a0*  Art.  9,  sec.  7.  Section  8,  immediately  following, 
was,  "All  taxes  upon  real  estate,  assessed  by  authority  of  this 
state,  shall  be  apportioned  and  assessed  equally,  according  to 
the  just  value  thereof."  These  provisions  remained  unchanged 
until  1875,  when,  by  an  amendment,  the  words  "  and  per- 
sonal "  were  inserted  after  the  word  "  real "  in  the  eighth 
section.  Prior  to  this  amendment  there  was  no  express  con- 
stitutional requirement  that  taxes  on  personal  property  should 
be  uniform;  but  it  was  left  to  the  legislature  to  determine  the 
subjects,  mode,  and  rate  of  taxation  of  personal  property,  in 
its  discretion,  and  without  limitation  or  restriction,  unless 
such  exercise  of  power  should  degenerate  into  such  arbitrary, 
oppressive,  and  unreasonable  exactions,  as  to  be  subversive  of 
the  principles  of  the  constitution  and  the  rights  of  the  people: 
Cooley's  Constitutional  Limitations,  616,  617. 

The  two  sections,  7  and  8,  as  they  now  stand,  must  be  con- 
strued together,  to  determine  their  scope  and  extent.  Section 
7  provides  that,  so  long  as  the  public  expenses  shall  be  as- 
sessed on  polls  and  estates,  to  equalize  the  burden  as  nearly 
as  practicable,  a  general  valuation  shall  be  taken  as  often  as 
every  ten  years.  By  its  terms  it  necessarily  implies  a  period- 
ical and  regularly  recurring  assessment  of  predetermined 
amounts,  proportioned  to  the  entire  estates  within  the  taxed 
district,  to  meet  continuing  and  regularly  recurring  expenses; 
while  section  8,  manifestly  referring  to  the  same  class  of  gen- 
eral taxes,  provides  for  an  equal  apportionment  and  assess- 
ment according  to  value.  It  is  clear  that  these  sections 
contemplate  only  the  general,  constantly  recurring  assessment 
upon  the  same  property,  and  do  not  include  occasional,  excep- 
tional, and  special  subjects  and  modes  of  taxation.  The  con- 
stant practice,  hitherto  unobjected  to,  of  imposing  a  duty,  or 
exacting  a  fee,  for  the  right  to  exercise  certain  vocations,  not 
illegal  in  themselves,  but  made  so  by  statute  for  the  purpose 
of  deriving  a  revenue  therefrom,  such  as  that  required  of  itin- 
erant vendors,  retail  liquors  dealers,  while  a  license  law  existed, 
innholders,  auctioneers,  insurance  brokers,  etc.,  notwithstand- 
ing all  the  real  and  personal  property  of  such  persons,  was 
assessed  in  common  with  the  property  of  all  others  503  in  the 
state  in  the  general  and  recurring  assessments,  conclusively 
shows  that  many  subjects  of  taxation  have  constantly  been 
regarded  as  not  falling  within  the  prohibition  of  sections  7  and 
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8  of  the  constitution.  The  tax  imposed  upon  the  franchisee 
of  railroads  and  other  corporations,  upon  a  basis  which  did 
not  result  in  equal  taxation  according  to  value  and  propor- 
tion, has  been  held  by  this  court  as  not  in  violation  of  the 
constitution,  but  within  the  legitimate  province  of  the  legisla- 
ture: State  v.  Western  Union  Tel.  Co.,  73  Me.  527;  State  v. 
Maine  Central  R.  R.  Co.,  74  Me.  382.  So,  also,  the  exten- 
sive exemptions  of  property  from  all  taxation,  such  as  the 
property  of  literary,  benevolent,  and  charitable  intsitutions, 
acquiesced  in  for  many  years,  without  objection,  afford  a 
practical  construction  of  sections  7  and  8,  that  they  do  not 
require  an  absolute  equality;  but  that  the  legislature  may,  in 
its  discretion,  exempt  from  taxation  classes  of  property  within 
the  terms  of  these  sections,  although  the  effect  is  to  increase 
the  rate  upon  other  assessable  property,  and  may  select  classes 
of  subjects  from  which  duties  and  excises  may  be  required, 
not,  however,  degenerating  into  arbitrary  and  oppressive  bur- 
dens. The  duties  exacted  by  the  state  from  justices  of  the 
peace,  and  other  officers,  and  attorneys  before  admission  to 
the  bar,  have  never  been  regarded  as  a  violation  of  the  consti* 
tutional  provisions  in  regard  to  taxation;  but  as  excise  taxes, 
rightfully  levied:  Cooley's  Constitutional  Limitations,  617— 
G19;  Portland  Bank  v.  Apthorp,  12  Mass.  256. 

It  is  evident,  therefore,  that  these  constitutional  require- 
ments do  not  include  every  species  of  taxation,  but  all  special 
cases  like  those  referred  to  are  by  implication  excepted. 

The  tax  provided  for  in  the  statute  under  consideration  is 
clearly  an  excise  tax:  Scholey  v.  Rew,  23  Wall.  346.  The 
whole  tenor  and  scope  of  the  act  is  one  of  excise,  and  not  a 
tax  upon  property,  as  that  term  is  used  in  the  constitution* 
It  is  not  laid  according  to  any  rule  of  proportion,  but  is  laid 
upon  the  interests  specified  in  the  act,  without  any  reference 
to  the  whole  amount  required  to  be  raised  for  public  purposes, 
or  to  the  whole  amount  of  property  in  the  state  liable  to  be 
assessed  for  public  purjwses.  It  is  true  that  the  act  contains 
some  language  5°4  indicating  a  tax  upon  property;  but  it 
should  be  construed  according  to  its  essential  principle, 
object,  and  effect.  Substance,  and  not  form  or  phrase,  is  the 
important  tiling.  All  exactions  of  money  by  the  government 
are  taxes;  but  they  are  not  all  levied  by  assessment  upon 
values.  The  latter  class  refers  to  the  burdens  recurring  pe- 
riodically, which  are  assessed  upon  valuations  of  property, 
made  at  stated  intervals.     Danforth,  J.,  in  delivering  the  opin- 


576  State  v.  Hamlin.  [Maine, 

ion  of  the  court  in  State  v.  Western  Union  Tel.  Co.,  73  Me.  527, 
said:  "  Such  is  the  variety  and  extent  of  meaning  attached  to 
the  word  'tax,'  or  'taxes,'  that  no  argument  either  way  can 
be  drawn  from  its  use.  It  has  been  at  different  times  applied 
to  nearly  if  not  quite  every  burden  imposed  upon  persons,  prop- 
erty, or  business  for  the  support  of  government,  and  in  acts 
for  raising  a  revenue  for  public  purposes  it  seems  to  be  used 
as  meaning  the  same  thing  as  impost,  duty,  or  excise." 

The  tax  under  this  statute  is  once  for  all  an  excise  or  duty 
upon  the  right  or  privilege  of  taking  property,  by  will  or 
descent,  under  the  law  of  the  state.  It  is  uniform  in  its  rate 
as  to  the  entire  class  of  collaterals  and  strangers,  which  satis- 
fies the  constitutional  requirement  of  uniformity:  State  v. 
Western  Union  Tel.  Co.,  73  Me.  527;  Brewer  Brick  Co.  \> 
Brewer,  62  Me.  74;  16  Am.  Rep.  395.  "It  is  not  levied  as 
property  taxes  usually  are.  There  is  no  given  sum  to  be 
assessed  in  which  the  percentage  is  fixed  by  valuation,  but 
the  percentage  is  fixed  by  law,  leaving  the  amount  to  be 
ascertained  by  the  valuation."  The  value  of  the  property  is 
resorted  to  to  measure  the  amount  of  the  excise.  The  act  tax- 
ing telegraph  companies  in  terms  imposed  a  tax  of  two  and 
one  half  per  cent  on  the  value  of  any  telegraph  line,  etc.,  and 
it  was  strongly  urged  by  counsel  that  this  was  a  property  tax, 
and  not  an  excise,  and  therefore  violated  the  constitutional 
provision  requiring  equal  taxation;  but  this  court  in  State  v. 
Western  Union  Tel.  Co.,  73  Me.  527,  held  that  the  tax  was  an 
excise,  and  clearly  within  the  constitutional  right  of  the  legis- 
lature to  impose:  Connecticut  Ins.  Co.  v.  Commonwealth,  133 
Mass.  162,  163.  The  same  reasoning  applies  with  equal  force 
to  the  tax  on  collateral  inheritances:  State  v.  Maine  Cent. 
R.  R.  Co.,  74  Me.  382. 

The  constitution  guarantees  to  the  citizen  the  right  of  acquir- 
ing, 505  possessing,  and  protecting  property  (art.  1,  sec.  1), 
which  includes  also  the  right  of  disposal.  But  the  guaranty 
ceases  to  operate  at  the  death  of  the  possessor.  There  is  no 
provision  of  our  constitution  or  that  of  the  United  States 
which  secures  the  right  to  any  one  to  control  or  dispose  of  his 
property  after  his  death,  nor  the  right  to  any  one,  whether 
kindred  or  not,  to  take  it  by  inheritance.  Descent  is  a  crea- 
ture of  statute,  and  not  a  natural  right:  2  Blackstone's 
Commentaries,  10-13;  Strode  v.  Commonwealth,  52  Pa.  St. 
181.  At  common  law,  prior  to  the  statute  of  distribution  in 
England,  22  and  23  Car.  11,  descent  of  personal  property 
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could  hardly  be  recognized,  and  even  after  the  statute  requir- 
ing administration  to  be  granted,  the  administrator,  after  the 
payment  of  the  debts  and  funeral  expenses  of  the  deceased, 
was  entitled  to  retain  to  himself  the  residue  of  his  effects,  the 
court  holding  that  there  was  no  power  to  compel  a  distribu- 
tion: 2  Blackstone's  Commentaries,  515;  Edwards  v.  Freeman, 
2  P.  Wms.  442. 

Degrees  of  kindred  and  the  laws  of  descent,  in  the  several 
states  of  the  union,  differ  widely.  In  this  state  there  have 
been  frequent  changes  in  the  law  governing  the  subject.  It 
is  entirely  within  the  province  of  the  legislature  to  determine 
who  shall  and  who  6hall  not  take  the  estate,  and  the  propor- 
tion in  which  they  may  take,  and  whether  severally  or  as 
joint  tenants,  per  capita  or  per  stirpes.  In  the  absence  of  con- 
stitutional prohibition  the  legislature  is  supreme,  and  may 
dispose  of  an  intestate  decedent's  estate,  after  payment  of  his 
debts,  to  any  class  or  classes  of  his  kindred,  to  the  exclusion 
of  any  class  or  classes.  It  may  limit  heirship  to  lineal  de- 
scendants, to  the  absolute  exclusion  of  all  collaterals.  If  it 
permits,  as  our  laws  now  do,  collateral  kindred  to  inherit,  no 
reason  is  perceived  why  the  state  is  debarred  from  exacting 
an  excise  or  duty  from  such  collateral,  for  such  privilege 
allowed  by  the  state.  It  is  necessary  to  make  such  excise 
uniform  as  to  the  entire  class  of  collaterals.  It  must  not  tax 
one  and  exempt  another  in  the  same  class.  But  it  is  not  a 
violation  of  this  principle  to  require  an  excise  from  all  col- 
laterals and  strangers,  and  exempt  from  the  excise  classes 
nearer  in  blood  to  the  decedent. 

806  The  right  to  dispose  of  estates  by  will  is  of  very  ancient 
origin,  but  is  a  creature  of  municipal  law,  and  not  a  natural 
right:  Itedfield  on  Wills,  c.  1,  sec.  1;  Mager  v.  Grima,  8  How. 
494.  Before  the  statute  of  wills  in  England,  32,  34,  and  35 
Henry  VIII.,  the  right  did  not  extend  to  real  estate,  and  was 
limited  as  to  personal,  if  the  testator  left  a  widow  or  children. 
If  he  had  both  he  could  dispose  of  but  one-third  of  his  per- 
sonal estate  by  will;  if  but  one  he  could  dispose  of  one-half. 
This  right  has  since  been  extended  by  statute  to  include  real 
©state,  and  all  personal.  The  restriction  has  never  existed 
in  this  country,  except  as  to  widows,  where  right  to  dower  and 
a  share  of  the  personal  estate  is  secured  by  statute  in  most  of 
the  states,  and  in  Louisiana,  where  the  rules  of  the  civil  law 
prevail.  Our  statute  of  wills  authorizes  certain  persons  to 
make  wills,  and  prescribes  the  mode  of  their  execution.    This 
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if  a  statute  right,  and  it  is  competent  for  the  law-making 
power  to  modify  or  take  away  the  right.  If  the  right  itself 
can  be  wholly  destroyed  it  must  be  competent  to  impose  con- 
ditions and  limitations  upon  it.  The  greater  always  includes 
the  less. 

While  it  has  always  been  the  policy  of  our  law  to  allow 
collaterals  to  inherit,  in  default  of  lineal  descendants,  and  to 
allow  the  disposal  of  estates  by  will,  which  take  effect  only  at 
the  death  of  the  owner,  and  when  his  ownership  has  ceased 
the  policy  may  be  changed  if  the  legislature  so  determine; 
and  it  is  competent  for  it,  if  it  chooses,  to  retain  this  general 
policy,  and  to  annex  to  the  privilege  of  taking  a  decedent's 
property,  by  descent  or  will,  such  conditions  as  it  may  deem 
wise.  An  excise  tax  upon  the  value  of  the  property  so  allowed 
to  be  received  by  the  collateral  or  stranger  to  the  blood  leaves 
him  in  much  better  condition  than  an  absolute  withdrawal  of 
the  privilege  would.  He  cannot  complain  of  unjust  taxation 
when  the  state  allows  him  to  take  a  property  subject  to  a 
duty  of  two  and  one-half  per  cent,  when  the  state  has  the  right 
to  exclude  him  from  the  whole. 

The  exemption  from  the  tax  of  certain  classes,  not  any  part 
of  the  classes  taxed,  is  unobjectionable  on  constitutional 
grounds:  State  v.  Western  Union  Tel.  Co.,  73  Me.  527. 

507  We  think  the  act  of  1893  imposed  an  excise  tax  upon 
certain  inheritances  and  devises  and  conveyances,  to  take 
effect  after  the  death  of  the  grantor;  and  is  not  a  tax  upon 
property  within  the  meaning  of  article  9,  section  8,  of  the  con- 
stitution, and  does  not  conflict  with  any  provision  of  the  con- 
stitution of  Maine. 

It  is  claimed  by  the  appellant  that  the  act  is  in  conflict 
with  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  which  prohibits  any  state  from  depriving  "any 
person  of  life,  liberty,  or  property,  without  due  process  of  law." 
It  is  argued  that  the  act  fails  to  furnish  sufficient  means  to 
parties  interested  for  the  protection  of  their  rights,  and  con- 
fers upon  probate  courts  powers  and  duties  not  authorized  or 
contemplated  by  our  constitution.  The  act  (sec.  12)  pro- 
vides for  an  appraisal  of  the  estate  subject  to  the  excise,  upon 
application  to  the  probate  court  by  the  state  assessors,  or  any 
person  interested  in  the  estate;  and  section  13,  the  probate 
court,  having  jurisdiction  of  the  settlement  of  the  estate,  is 
authorized  to  "hear  and  determine  all  questions  in  relation  to 
said  tax  that  may  arise,"  etc.,  "  subject  to  appeal  as  in  other 
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cases."  These  provisions  fully  secure  the  rights  of  all  parties 
interested,  and  satisfy  the  requirement  of  "due  process  of 
law."  The  act  applies  equally  to  citizens  of  this  and  other 
states,  and  therefore  is  not  in  conflict  with  another  provision 
of  the  fourteenth  amendment,  that  "no  state  shall  make  or 
enforce  any  law  which  shall.abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States."  Whether  the  parties 
subject  to  the  excise  take  by  will  or  descent  it  is  only  under 
and  by  virtue  of  the  laws  of  this  state  that  the  right  or  privi- 
lege to  take  at  all  exists;  and  when  that  law  places  all  upon 
an  equality,  as  this  act  does,  there  can  be  no  violation  of  this 
constitutional  provision,  in  letter  or  spirit. 

The  question  whether  the  exemption  of  five  hundred  dollars 
in  the  first  section  is  an  exemption  from  the  corpus  of  the  es- 
tate, or  a  several  exemption  of  that  sum  from  each  portion  of 
the  estate  passing  by  will  or  descent  to  persons  outside  the 
exempted  classes,  is  raised  by  the  appeal.  A  careful  exam- 
ination of  the  statute  satisfies  us  that  the  legislature  intended 
the  exemption  508  to  apply  to  each  taker  within  the  class 
subject  to  the  duty.  The  language  of  section  1  is  that  "  all 
property  ....  which  shall  pass  by  will  or  by  the  intestate 
laws  of  this  state  ....  other  than  to  or  for  the  use  of  the 
father,"  etc.,  .  .  .  .  "  shall  be  liable  to  a  tax  of  two  and  one- 
half  per  cent  of  its  value  above  the  sum  of  five  hundred  dol- 
lars," etc.,  and  any  grantee  under  a  conveyance  made  during 
the  grantor's  life,  to  take  effect  after  his  death,  "  shall  be  lia- 
ble for  all  such  taxes."  It  is  difficult  to  construe  this  lan- 
guage to  mean  other  than  that  such  taker,  subject  to  the  tax, 
shall  be  liable  upon  the  amount  received  above  five  hundred 
dollars.  A  grantee  is  made  liable  to  "such  taxes."  What 
taxes?  Plainly,  two  and  one-half  per  cent  upon  the  amount 
received  in  excess  of  five  hundred  dollars.  This  construction 
•s  greatly  aided  by  the  second  section,  which,  in  dealing  with 
limited  estates  to  the  excepted  classes  (whether  including  all 
or  part  of  decedent's  estate),  and  remainder  to  the  taxable 
class,  provides  for  an  appraisal  of  the  value  of  the  limited  es- 
tate, and  when  that  is  ascertained  that  value,  "together  with 
the  sum  of  five  hundred  dollars,"  is  to  be  deducted  from  the 
value  of  such  property,  and  the  remainder  becomes  subject  to 
the  tax  or  duty.  This  provision  is  plainly  inconsistent  with 
the  claim  that  the  five  hundred  dollars  exemption  is  to  be 
taken  once  for  all  from  the  corpus  of  decedent's  entire  estate. 
The  legislature  undoubtedly  intended  the  same  rule  to  apply 
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in  both  sections.  We  think,  therefore,  that  the  decree  of  the 
probate  court  was  correct,  and  the  entry  must  be,  decree  of 
probate  court  affirmed. 

Collateral  Inheritances — Taxation  of — Constitutionality  of  Laws 
Affecting. — The  state,  having  the  control  over  the  domicile  of  a  deceased 
person,  may  impose  a  succession  or  inheritance  tax  upon  any  person  who 
succeeds  to  all  or  any  portion  of  his  real  estate  located  in  that  state,  or  to 
his  personal  property,  no  matter  whether  the  latter  is  situated  in  that  or  in 
another  state.  Such  a  tax  is  not  a  tax  on  property,  but  on  the  privilege  of 
succeeding  to  the  inheritance,  and  it  may  be  validly  laid  and  collected,  al- 
though the  property  is  also  taxed.  Statutes  imposing  a  tax  of  this  nature  ara 
uniformly  ruled  to  be  valid,  and  not  in  conflict  with  constitutional  princi- 
ples or  provisions,  state  or  national.  Earl,  J.,  in  speaking  for  the  court  in 
Matter  of  McPherson,  104  N.  Y.  306-316,  58  Am.  Rep.  502,  said:  "We  en- 
tertain no  doubt  that  such  a  tax  can  be  constitutionally  imposed.  The 
power  of  the  legislature  over  the  subject  of  taxation,  except  as  limited  by 
constitutional  restrictions,  is  unbounded.  It  is  for  that  body,  in  the  exer- 
cise of  its  discretion,  to  select  the  objects  of  taxation.  It  may  impose  all 
the  taxes  upon  lands,  or  all  upon  personal  property,  or  all  upon  houses  or 
upon  incomes.  Taxes  upon  legacies  and  inheritances  have  been  approved 
generally  by  writers  upon  political  economy,  and  systems  of  taxation,  and 
no  tax  can  be  less  burdensome,  and  interfere  less  with  the  productive  and  in- 
dustrial agencies  of  society.  Such  taxes  were  imposed  in  Rome  two  thousand 
years  ago,  and  are  now  imposed  in  England  and  several  of  the  continental 
countries  of  Europe,  and  in  the  states  of  Pennsylvania,  Maryland,  and  Vir- 
ginia, and  perhaps  other  states  of  this  country.  The  acts  imposing  such  taxes 
have  frequently  come  before  the  courts,  aud  have  uniformly  been  upheld: 
Carpenter  v.  Commonwealth,  17  How.  456;  Sclioley  v.  Rew,  23  Wall.  331;  Wright 
v.  Blakeslee,  101  U.  S.  174;  Mason  v.  Sargent,  104  U.  S.  689;  Sliort's  Estate,  16 
Pa.  St.  63;  Stinger  v.  Commomvealth,  26  Pa.  St.  422;  Commonwealth  v. 
Freedky,  21  Pa.  St.  33;  Hood"s  Estate,  21  Pa.  St.  106;  Strode  v.  Common- 
wealth, 52  Pa.  St.  181;  Eyre  v.  Jacob,  14  Gratt.  422;  73  Am.  Dec.  367;  Mil- 
ler*. Commonwealth,  27  Gratt.  110;  Tyson  v.  State,  28  Md.  578;  Williams' 
case,  3  Bland,  186.  It  is  not  very  important  to  determine  in  this  case 
whether  the  act  is  to  be  regarded  as  imposing  a  tax  upon  property,  or 
upon  the  succession  or  devolution  of  property  by  will  or  intestacy.  In 
either  case  it  is  a  special  tax.  In  one  case  it  is  a  tax  upon  the  particular 
class  of  property,  and  in  the  other  case  a  tax  upon  the  succession  or  devolu- 
tion of  property,  or  the  right  to  receive  property  in  the  cases  mentioned  in 
the  statute.  Whether  it  be  one  or  the  other  it  is  free  from  constitutional 
objection.  It  has  never  been  questioned  that  the  legislature  can  impose  a 
tax  upon  all  sales  of  property,  upon  all  incomes,  upon  all  acquisitions  of 
property,  upon  all  business,  and  upon  all  transfers.  Taxes  of  similar  char- 
acter were  quite  extensively  imposed  by  acts  of  Congress  passed  during  the 
late  civil  war.  If  this  be  regarded  as  a  tax  upon  property,  then  it  is  free 
from  constitutional  objection  if  it  be  equally  imposed  and  properly  appor- 
tioned upon  all  the  property  of  the  class  to  which  it  belongs." 

Speaking  of  a  collateral  inheritance  tax  and  the  constitutionality  of  the 
statute  imposing  it,  ..o  court,  in  State  v.  Dalrymple,  70  Md.  294-298,  said: 
"There  can  be  no  doubt  that  the  legislature  has  the  power  to  impose  it,  not 
only  where  it  affects  citizens  of  the  state,  but  also  where  nonresidents  or 
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aliens  claim  by  inheritance  or  by  will,  property  located  here.  Every  state  in 
the  nnion,  in  the  absence  of  constitutional  prohibition,  has  the  authority  to 
regulate  by  law  the  devolution  and  the  distribution  of  an  intestate's  property, 
aituated  within  the  jurisdiction  of  that  state,  and  personal  property  situated 
elsewhere  but  owned  by  a  resident,  and  to  prescribe  who  shall,  and  who 
shall  not,  be  capable  of  taking  it.  Possessing,  then,  the  plenary  power  indi- 
cated, it  necessarily  follows  that  the  state  in  allowing  property  actually 
located  here,  or  personal  property  situated  elsewhere  but  owned  by  a  resi- 
dent, to  be  disposed  of  by  will,  and  in  designating  who  shall  take  such  prop- 
erty when  there  is  no  will,  may  prescribe  such  conditions,  not  in  conflict 
with  or  forbidden  by  the  organic  law  as  the  legislature  may  deem  expedient. 
These  conditions,  subject  to  the  limitations  named,  are, consequently,  wholly 
within  the  discretion  of  the  general  assembly.  The  act  we  are  now  con- 
sidering plainly  intended  to  require  that  a  person  taking  the  benefit  of  a 
civil  right  secured  to  him  under  our  laws  should  pay  a  certain  premium  for 
its  enjoyment.  In  other  words,  one  of  the  conditions  upon  wbich.strangers 
and  collateral  kindred  may  acquire  a  decedent's  property,  which  is  subject 
to  the  dominion  of  our  laws,  is,  that  there  shall  be  paid  out  of  such  property 
a  tax  of  two  and  one-half  per  cent  into  the  treasury  of  the  state.  This,  there- 
fore, is  not  a  tax  upon  the  property  itself,  but  is  merely  the  price  exacted  by 
the  state  for  the  privilege  accorded  in  permitting  property  so  situated  to  be 
transmitted  by  will  or  by  descent  or  distribution." 

That  succession  to  an  inheritance  may  be  taxed  as  a  privilege,  although 
the  property  of  the  estate  is  taxed,  and  taxes  on  property  are  required  by 
the  constitution  of  the  state  to  be  equal  and  uniform,  has  been  expressly 
determined  in  several  cases:  Eyre  r.  Jacob,  14  Gratt.  422;  73  Am.  Dec.  3C7; 
Tyson  v.  Slate,  28  Md.  577. 

The  constitutionality  of  laws  imposing  a  tax  on  inheritances  has  never 
been  judicially  doubted  except  in  Curry  v.  Spencer,  61  N.  H.  624,  60  Am. 
Rep.  337,  where  it  was  decided  that  the  enactment  of  such  a  law  was  not 
within  the  constitutional  power  of  the  legislature  because  it  was  not  equal 
and  uniform  in  ita  operation. 

A  statute  imposing  a  collateral  inheritance  tax  is  not  in  conflict  with  the 
fourteenth  amendment  to  the  constitution  of  the  United  States:  Wallace  v. 
Myers,  38  Fed.  Rep.  184.  Such  a  tax  is  not  a  direct  tax  upon  the  property 
itself,  but  merely  an  impost  or  excise  imposed  by  the  state  for  the  privilege 
accorded  in  permitting  property  situated  therein  to  be  transmitted  by  will  or 
by  descent  or  distribution:  Scholey  v.  Hew,  23  Wall.  331;  Estate  of  Mei-riman, 
141  N.  Y.  479;  Tyson  v.  Stale,  28  Md.  577;  Miller  v.  Commontoealth,  27 
Gratt.  110;  Eyre  v.  Jacob,  14  Gratt.  422;  73  Am.  Dec.  367.  An  estate  not 
passing  by  a  will  that  is  operative  within  the  state,  or  under  the  intestate 
laws  thereof,  or  by  deed  or  grant  intended  to  take  effect  after  the  death  of 
the  decedent,  is  not  subject  to  a  collateral  inheritance  tax  imposed  by  the 
state:  Orattt's  Appeal,  97  Pa.  St.  179.  Such  tax  cannot  be  imposed  when 
neither  the  personal  property  taxed  nor  the  domicile  of  its  owner  is  within 
the  state  at  the  time  of  his  death:  Howl's  Estate,  21  Pa  St.  106.  An  act 
imposing  auch  tax  aa  a  direct  tax  upon  property  devised  to  or  inherited  by 
collateral  heirs  or  devisees  is,  in  so  far  as  it  imposes  the  tax  upon  real  estate 
situated  in  other  states,  in  excess  of  legislative  power,  and  cannot  be  enforced: 
Estate  o/BUtinger,  129  Pa.  St.  338. 

When  ancillary  administration  ia  granted,  the  state  may  impose  a  col- 
lateral inheritance  tax  on  all  persoaal  property  of  the  deeedent  situated 
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within  the  state:  Alvany  ▼.  Powell,  2  Jones  Eq.  51;  State  v.  Dalrymple,  70 
Md.  294. 

A  general  taxation  statute  which  fails  to  mention  or  impose  a  collateral 
inheritance  tax  operates  as  a  repeal  of  a  former  law  imposing  such  tax:  Fox 
v.  Commonwealth,  16  Gratt.  1;  Miller  v.  Commonwealth,  27  Gratt.  110-113. 

The  law  relating  to  such  tax  as  it  exists  at  the  time  of  final  judgment,  and 
not  as  it  existed  at  the  time  of  an  appeal,  must  control:  Montague  v.  Slate, 
•54  Md.  481. 

If  an  administrator  or  executor  pays  over  money  of  his  decedent  to  a  col- 
lateral distributee  or  legatee,  without  retaining  therefrom  the  collateral 
inheritance  tax,  it  becomes,  to  the  extent  of  the  tax,  money  had  and  received 
by  him  for  the  use  of  the  state,  and  assumpsit  may  be  maintained  against  the 
legatee  or  distributee  therefor:  Montague  v.  Stale,  54  Md.  481;  or  the  per- 
sonal representative  of  the  decedent  is  chargeable  with  the  amount  of  such 
tax  out  of  the  assets  in  his  hands:  Short's  Estate,  16  Pa.  St.  63.  Although  per- 
sonal property  within  the  state  is  not  subject  to  the  general  tax  law,  yet  it 
may  be  subject  to  a  collateral  inheritance  tax:  Estate  of  Knotdler,  140  N.  Y. 
377.  The  right  of  the  state  to  a  collateral  inheritance  tax  is  not  defeated  by 
a  conveyance  or  transfer  of  title  to  property  during  the  lifetime  of  the  owner, 
nor  by  possession  taken  under  such  conveyance,  if  the  enjoyment  of  the 
property  couveyed  is  not  intended  to  take  effect  until  the  death  of  the 
grantor:  Lines  Estate,   155  Pa.  St.  378. 

Persons  Affected. — The  legislature  of  a  state  has  power  to  impose  a  col- 
lateral inheritance  tax  not  only  when  it  affects  citizens  of  the  state,  but  also 
when  nonresidents  or  aliens  claim  by  will  or  inheritance  property  located  in 
the  state:  State  v.  Dalrymple,  70  Md.  294;  Mager  v.  Grima,  8  How.  490; 
Scholey  v.  Rew,  23  Wall.  331;  Commonwealth  v.  Smith,  5  Pa.  St.  142. 

Corporations  are  included  under  the  term  *'  persons"  in  a  statute  imposing 
•uch  tax,  unless  exempted  in  terms  or  by  necessary  implication:  Miller  v. 
Commonwealth,  27  Gratt.  110.  A  statute  conferring  upon  a  charitable  cor- 
poration a  limited  privilege  of  taking  and  holding  real  and  personal  property 
does  not  relieve  it  from  such  tax:  Estate  of  Prime,  136  N.  Y.  347;  but  a  cor- 
poration whose  property  is  exempt  from  taxation  to  the  extent  of  its  capacity 
to  take  and  hold  property  is  exempt  from  such  tax:  Vassar's  Estate,  127 
N.  Y.  1.  The  exemption  of  a  foreign  corporation  from  taxation  under  the 
laws  of  the  jurisdiction  of  its  origin  does  not  exempt  it  from  the  payment 
of  a  collateral  tax  imposed  by  the  law  of  another  state  where  it  inherits  a 
legacy:  Catlin  v.  Trustees  of  Trinity  College,  113  N.  Y.  133.  And  the 
exemption  of  any  religious,  educational,  or  charitable  corporation,  or  cor- 
poration organized  for  other  than  business  purposes,  from  a  collateral  inheri- 
tance tax,  extends  only  to  domestic  corporations,  and  does  not  exempt 
foreign  corporations  of  the  character  named:  Estate  of  Prime,  136  N.  Y.  347: 
Bequests  to  colleges  and  churches  are  liable  to  such  tax  unless  specially 
exempted:  Barringer  v.  Cowan,  2  Jones  Eq.  436. 

An  adopted  child  given  the  right  to  inherit  by  statute  is  not  exempt  from 
the  payment  of  such  tax:  Commonwealth  v.  Nancrede,  32  Pa.  St.  389.  An 
adopted  child  is  not  within  the  term  "children"  in  a  law  defining  what 
relatives  of  a  decedent  shall  be  exempt  from  the  payment  of  such  tax: 
Estate  of  Miller,  110  N.  Y.  216;  and  an  amendatory  act  exempting  such 
adopted  children  from  the  payment  of  the  tax  does  not  exempt  a  legacy 
made  to  an  adopted  child  before  the  passage  of  such  amendment:  Estate  of 
Miller,  110  N.  Y.  216.  A  grandmother  taking  an  intestate's  estate  is  sub- 
ject to  the  tax:  McDowell  v.  Addams,  45  Pa.  St.  430.     A  statute  exempting 
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from  the  collateral  inherivsice  tax  property  passing  to  children  and  lineal 
descendants  born  in  lawful  wedlock  does  not  exempt  an  adopted  child  from 
the  payment  of  the  tax  on  a  legacy  bequeathed  to  him,  nor  does  it  exempt 
an  illegitimate  child,  although  by  an  act  of  the  legislature  such  child,  pre- 
vious to  the  death  of  the  testator,  is  made  the  heir  of  the  latter,  and  capable 
of  inheriting  his  property  as  if  he  had  been  begotten  in  lawful  wedlock: 
Commonwealth  v.  Ferguson,  137  Pa.  St.  595. 

Property  Affected. — Personal  property  of  a  resident  decedent,  whether 
situated  within  or  without  the  state,  is  subject  to  the  collateral  inheritance 
tax  law:  Estate  of  Swift,  137  N.  Y.  77.  Such  tax  becomes  due  and  payable 
immediately  upon  the  death  of  the  decedent,  and  the  property  liable  thereto 
should  be  appraised  and  the  tax  assessed  as  soon  after  such  death  as  possible. 
Estate  of  Vassar,  127  N.  Y.  1.  It  is  imposed  only  on  what  remains  for  dis- 
tribution after  the  expenses  of  administration,  debts,  and  rightful  claims  of 
third  parties  are  paid  or  provided  for:  Orcutt's  Appeal,  97  Pa.  St.  179;  Line's 
Estate,  155  Pa.  St.  378;  aud  an  exemption  of  a  certain  portion  of  the  estate 
from  such  tax  applies  not  to  the  whole  estate,  but  to  the  portion  passing  to 
each  devisee  or  legatee:  Howe's  Estate,  112  N.  Y.  100.  And  with  this  lim- 
itation the  estate  of  a  decedent  composed  of  United  States  bonds  or  securi- 
ties, no  matter  where  deposited,  is  subject  to  such  tax  in  the  state  of  his 
domicile  at  the  time  of  his  death:  Orcuti's  Appeal,  97  Pa.  St.  179.  Stock  of 
a  foreign  corporation  held  by  an  executor  as  such,  and  as  part  of  the  estate,  is 
in  fact  a  part  thereof,  and  the  right  of  succession  thereto  is  subject  to  such 
tax:  Estate  of  Merriman,  141  N.  Y.  479;  Strode  v.  Commonwealth,  52  Pa.  St. 
181.  And  the  tax  should  be  assessed  upon  the  basis  of  the  value  of  the 
bonds:  Wallace  v.  Myers,  38  Fed.  Rep.  184.  Upon  the  death  of  the  grantor 
■uch  tax  is  chargeable  on  stock  and  bonds  transferred  by  a  citizen  of  the 
Itate  to  a  foreign  corporation  doing  business  out  of  the  state,  with  income 
payable  to  the  grantor  for  life,  and  on  his  death  the  property  to  be  divided 
among  designated  persons,  with  the  right  in  the  grantor  to  make  any  change 
in  the  disposal  to  be  made  of  his  property  after  his  death,  although  no  change 
is  made,  if  there  are  no  debts  owing  by  the  grantor  in  such  foreign  state  at 
the  time  of  his  death,  and  no  collateral  inheritance  tax  is  paid  there:  Line's 
Estate,  155  Pa.  St.  378. 

The  interest  of  a  nonresident  at  the  time  of  his  death  in  the  estate  of  his 
deceased  brother  within  the  state,  consisting  of  bank  and  other  stocks,  bonds, 
and  cash,  is  property  within  the  state,  subject  to  a  collateral  inheritance 
tax:  Stale  v.  Dalryrnple,  70  Md.  294.  The  capital  stock  and  land  of  a  lim- 
ited partnership  whose  business  and  property  are  within  the  state  where  it 
was  organized  is  property  within  the  state,  and  subject  to  its  collateral  inher- 
itance tax,  although  the  partner  seised  thereof  at  the  time  of  his  death,  and 
by  whom  it  was  devised  to  residents  of  the  state,  was  himself  a  nonresideut: 
Small's  Estate,  151  Pa.  St  1.  Under  a  will  directing  executors  to  pay  a 
Itated  sum  to  a  certain  church  towards  the  building  of  a  new  church  or  the 
renovation  of  the  present  one,  the  money  is  subject  to  the  collateral  inher- 
ence tax,  and  is  not  exempt  under  a  statute  exempting  buildings  used  for 
public  worship  from  taxation:  En/ate  of  Van  Kleeck,  121  N.  Y.  701.  A  stat- 
ute providing  that  the  personal  estate  of  religious  corporations  shall  be  ex- 
empt from  taxation,  including  a  collateral  inheritance  tax,  is  prospective  in 
it*  operation,  and  does  not  apply  to  a  tax  becoming  due  and  payable  before 
its  passage:  Estate  of  Van  Kletck,  121  N.  Y.  701. 

Personal  property  of  a  nonresident  invested  or  habitually  kept  within 
the  state  is  subject  to  a  collateral  inheritance  tax  imposed  on  property  of  a 
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resident  which  passes  by  will  or  by  the  intestate  laws  of  the  state,  or,  if  the 
decedent  was  a  nonresident,  on  property  "within  the  state":  Estate  of 
Romaine,  127  N.  Y.  80;  Alvany  v.  Powell,  2  Jones  Eq.  51.  The  words  "be- 
ing in  this  state,"  in  a  statute  imposing  such  tax  upon  "all  assets  of  every 
kind  passing  from  any  person  who  may  die  seised  and  possessed  thereof 
being  in  this  state,"  refer  to  property  and  not  to  the  person;  and  property 
actually  within  the  state,  although  for  other  purposes  it  may  be  treated  as 
constructively  elsewhere,  because  of  the  owner's  nonresidence,  is  subject  to 
the  tax:  State  v.  Dab-ymple,  70  Md.  294.  Money  received  under  a  power  of 
appointment  created  by  will  passes  "by  will"  within  the  meaning  of  a  stat- 
ute taxing  collateral  inheritances:  Estate  of  Stewart,  131  N.  Y.  274.  The 
entire  interest  of  legatees,  and  not  merely  half  of  its  value,  in  tangible  per* 
Bonal  property  having  an  actual  situs  in  the  state  is  subject  to  such  tax 
where  the  claim  by  the  testator's  widow  to  take  under  the  intestate  law, 
instead  of  under  the  will,  is  compromised  and  relinquished,  without  half  of 
the  personalty  to  which  she  would  have  been  entitled  under  such  law  ever 
having  been  ascertained,  and  the  legatees  have  received  and  hold  the  entire 
interest  specifically  bequeathed  to  them:  Small's  Estate,  151  Pa.  St.  1.  An 
increase  or  interest  derived  from  an  estate  by  the  executors  or  administra- 
tor! is  not  subject  to  such  tax,  as  only  the  property  of  which  a  person  dies 
■eised  or  possessed  is  subject  thereto:  Estate  of  Vassar,  127  N.  Y.  1.  No 
collateral  inheritance  tax  is  imposed  in  Maryland  on  an  annuity  passing 
under  the  terms  of  a  will:  Citizens'  Nat.  Bank  v.  Sharp,  53  Md.  521. 

A  policy  of  insurance  upon  the  life  of  a  decedent  held  by  him  at  the  time 
of  his  death,  payable  to  his  executors  or  personal  representatives,  is  subject 
to  a  collateral  inheritance  tax:   Estate  of  Knoedler,  140  N.  Y.  377. 

A  bequest  to  the  United  States  is  subject  to  such  tax  by  the  state:  Estate 
ofMerriman,  141  N.  Y.  479. 

The  tax  is  not  payable  on  a  sum  of  money  which  collateral  legatees  author- 
ize the  executor  to  pay  to  a  disinherited  son  of  the  testator  in  compromise 
of  a  contest  to  his  will:  Peppers  Estate,  159  Pa.  St.  508;  nor  can  the  tax  be 
imposed  upon  money  paid  to  extinguish  the  title  of  a  person  claiming 
adversely  to  the  decedent,  or  upon  property  surrendered  by  way  of  com- 
promise of  his  adverse  claim:  Kerr's  Estate,  159  Pa.  St.  512. 

Real  Estate  situated  out  of  the  state  owned  by  a  decedent  residing  in  the 
state  at  the  time  of  his  death  is  not  subject  to  a  collateral  inheritance  tax: 
Estate  of  Bittinger,  129  Pa.  St.  338;  Estate  of  Swift,  137  N.  Y.  77;  even  after 
it  has  been  converted  into  money  which  is  in  the  hands  of  executors:  Estate 
of  Swift,  137  N.  Y.  77.  When  a  testator  directs  that  real  estate  situated  in 
another  state  shall  be  sold,  and  the  proceeds  invested  in  mortgages  in  such 
state,  the  proceeds  are  not  subject  to  such  tax  in  the  state  in  which  the  tes. 
tator  is  domiciled  at  the  the  time  of  his  death:  Hale's  Estate,  161  Pa.  St.  181- 
When  a  will  gives  an  estate  to  a  testator's  widow,  upon  express  condition 
that  she  pay  certain  legacies  to  collateral  relatives,  the  gifts  to  such  legatees 
are  direct  and  subject  to  the  tax.  And  if,  under  such  will,  the  widow  has 
power  to  take  the  residue  to  her  own  use  during  her  life,  with  disposition 
over,  a  gift  over  of  any  property  of  which  she  shall  die  seised  is  not  liable 
to  the  tax  during  her  life:  Estate  of  Nieman,  131  Pa.  St.  346.  Property  con- 
veyed in  trust  by  the  grantor  for  purposes  set  forth  in  his  will,  the  transfer 
to  take  effect  upon  his  death,  is  subject  to  a  collateral  inheritance  tax:  Set- 
beri's  Appeal,  110  Pa.  St.  329.  A  deed  made  in  consideration  of  the  grantee's 
payment  of  all  debts  made  or  incurred  by  the  grantor  before  his  death,  and 
conditioned  to  be  void  if  the  grantee  died  before  the  grantor,  is  not  intended 
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to  take  effect  until  the  death  of  the  latter,  and  is,  therefore,  subject  to  such 
tax:  Appeal  of  Du  Bois,  121  Pa.  St.  368.  When  a  will  gives  the  testator's 
widow  a  life  estate  with  limited  power  of  disposition  of  the  whole  estate  for 
her  use  and  enjoyment,  leaving  the  interest  of  other  legatees  dependent  upon 
this  power  of  disposition  being  exercised  by  the  life  tenant  during  her  life, 
there  is  no  basis  upon  which  the  interest  of  such  legatees  can  be  appraised, 
and  therefore  no  basis  for  the  imposition  of  the  collateral  inheritance  tax: 
Cager'a  Will,  111  N.  Y.  343.  A  legacy  in  remainder  to  collateral  kindred  is 
liable  to  such  tax:  Attorney  General  v.  Pierce,  6  Jones  Eq.  240.  Contingent 
interests  in  estates  given  by  will  under  a  power  of  appointment,  although 
not  capable  of  valuation  at  the  testator's  death,  are,  after  they  become  vested 
by  appointment,  subject  to  the  tax:  Estate  of  Stewart,  131  N.  Y.  274.  Under 
the  Pennsylvania  law,  when  the  land  of  an  intestate  passes  to  his  parents 
for  life,  and  at  their  death  to  collateral  heirs,  the  state  is  entitled  to  the 
collateral  inheritance  tax  upon  the  appraised  value  of  the  land,  less  the 
amount  of  decedent's  debts  unpaid  by  his  personal  estate:  Commonwealth's 
Appeal,  127  Pa.  St.  435.  Remainders  under  a  will  by  which  the  testator 
creates  certain  trusts  for  the  benefit  of  certain  designated  persons,  with 
remainders  to  such  of  his  designated  nephews  and  nieces  as  shall  be  living  at 
the  time  of  the  termination  of  each  trust,  or,  if  dead,  to  their  issue  then  living, 
are  not  liable  to  such  tax  until  the  termination  of  such  trust:  Estate  of  Cur- 
tit,  142  N.  Y.  319. 
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Drake  v.  Cloonan. 

[99  Michigan,  12L] 

Pledge — Assignment  ov  by  Administrator. — An  administrator  may  sell 
at  private  sale,  without  notice,  his  interest  in  securities  held  by  the 
decedent  as  pledgee,  at  the  time  of  his  death,  without  demanding  pay- 
ment of  the  pledgor.  The  rights  of  the  latter  are  not  affected  by  such 
assignment. 

Pledge — Assignment  of. — A  pledgee  of  personalty  or  securities  cannot,  to 
the  injury  of  his  pledgor,  transfer  the  pledge  or  divest  the  pledgor  of 
title  thereto  until  he  has  demanded  payment,  and  given  the  pledgor 
opportunity  to  redeem,  and  then  only  at  public  sale  and  on  notice. 

A.  Perry,  for  the  appellant. 
/.  Ten  Eyck,  for  the  appellee. 

191  Montgomery,  J.  On  the  first  day  of  April,  1880,  Ju- 
nius Ten  Eyck  was  the  owner  of  five  promissory  notes  made 
by  defendant,  Stephen  J.  Cloonan,  payable  to  Ten  Eyck  or 
bearer,  aggregating  seven  hundred  dollars,  and  secured  by 
mortgage  on  real  estate.  On  that  date  he  borrowed  of  Pom- 
eroy  Stiles  five  hundred  dollars,  and  gave  his  note,  due  on  or 
before  one  year  after  date,  iaa  for  that  amount,  and  delivered 
said  notes  and  mortgage  to  Stiles,  with  the  following  memo- 
randum: 

"The  mortgage  hereto  annexed,  executed  by  Stephen  J. 
Cloonan,  is  left  with  the  within  named  P.  Stiles  as  security 
for  this  note,  and,  when  this  note  is  paid,  the  said  mortgage 
and  notes  to  be  redelivered  to  me. 

"Dated  April  1,  1880.  J.  Ten  Eyck." 

(566) 
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The  note  given  by  Ten  Eyck,  the  five  Cloonan  notes,  the 
mortgage,  and  the  above  memorandum  were  then  attached 
together,  and  delivered  to  Stiles.  On  the  thirty-first  day  of 
July,  1883,  Pomeroy  Stiles  died  testate,  and  George  P.  Stiles 
was  appointed  administrator  of  his  estate,  with  the  will 
annexed,  and  these  securities  were  by  him  transferred  to  one 
Le  Baron,  who  transferred  them  to  one  Owen  to  be  collected, 
who  in  turn,  by  direction  of  Le  Baron,  transferred  them  to 
complainant  with  similar  instructions.  This  bill  is  filed, 
making  Ten  Eyck  and  Cloonan  parties,  asking  that  the  com- 
plainant be  declared  to  have  a  lien  upon  the  notes  and  mort- 
gage to  the  amount  of  the  Ten  Eyck  note,  and  that,  unless 
redeemed,  a  sale  be  had  to  satisfy  the  demand.  The  cir- 
cuit judge  dismissed  the  bill,  and  complainant  appeals. 

We  are  not  apprised  of  the  grounds  upon  which  the  cir- 
cuit judge  proceeded.  The  defense  insisted  on  in  this  court 
is  that  the  transaction  between  Ten  Eyck  and  Pomeroy  Stiles 
amounted  to  a  personal  pledge,  and  that  when  the  represent- 
ative of  the  pledgee  transferred  the  securities  without  having 
demanded  payment  of  Ten  Eyck,  and,  at  a  private  sale  with- 
out notice,  he  forfeited  his  right  to  the  pledge,  and  passed  no 
title  to  Le  Baron  which  he  could  convey  to  complainant.  We 
cannot  perceive  the  force  of  this  contention.  It  is  undoubt- 
edly quite  correct  to  say  that  a  pledgee  of  personal  property 
or  gecuritiea  cannot,  to  the  injury  of  his  pledgor,  transfer 
property  or  securities  pledged,  or  divest  the  pledgor  of  title  to 
them,  until  he  1M  has  demanded  payment,  and  given  the 
pledgor  opportunity  to  redeem,  and  then  only  at  public  sale 
and  on  notice.  But  the  cases  in  which  this  question  has  arisen 
have  naturally  been  cases  in  which  an  attempt  has  been  made 
so  to  divest  the  owner  of  his  property.  Such  was  not  the 
case  here,  as  we  understand  the  record.  The  attempt  on  the 
part  of  the  pledgee's  administrator  was  simply  to  transfer  to 
Le  Baron  the  interest  which  he,  as  administrator,  held  in  the 
securities  pledged.  This  was  no  fraud  upon  the  pledgor,  and 
no  wrong  to  him.  He  occupied  precisely  the  same  position 
as  before,  and  could  redeem  the  pledge  on  the  same  terms. 
Ue  was  only  concerned  in  having  an  opportunity  to  get  buck 
his  securities  on  paying  his  note.  This  he  has  not  been  pre- 
vented from  doing.  In  Jones  on  Pledges,  section  418,  it  is 
■aid: 

"The  pledgee  may  assign  his  interest  in  the  pledge,  and 
the  assignee  will  stand  in  his  place.     The  lien  of  a  pledge 
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cannot  be  separated  either  from  the  possession  of  the  pledge 
or  from  the  debt,  so  that,  to  make  an  effectual  sale,  both  must 
pass  to  the  assignee.  Therefore,  if  the  pledge  alone  be 
assigned,  unless  it  be  negotiable  paper  or  a  chose  in  action 
having  the  legal  qualities  of  such  paper,  payment  or  tender 
may  be  made  to  the  original  pledgee,  who  retains  the  debt, 
and  then  the  assignee  of  the  pledge  is  liable  in  trover  for 
the  pledge.  As  the  security,  however,  is  a  mere  incident  of 
the  principal  debt,  just  as  a  mortgage  is  a  mere  incident 
of  the  debt  secured,  an  assignment  of  the  debt  passes  either 
a  legal  or  equitable  interest  in  the  pledge,  unless  it  is  other- 
wise agreed  between  the  parties." 

The  doctrine  of  the  text  is  abundantly  supported  by  author- 
ity; and  it  is  held,  also,  that  the  original  contract  of  pledge 
is  not  put  an  end  to  by  repledging  the  thing  pledged,  and  that 
the  original  pledgor  cannot  recover  it  without  having  first 
tendered  or  paid  the  amount  of  his  debt  secured  by  the 
pledge:  See  Jones  on  Pledges,  sec.  420. 

It  is  also  argued  that  the  assignment  by  the  administrator 
i2*  of  the  notes  and  mortgage  in  question  was  for  the  pay- 
ment of  his  own  debt;  but  an  examination  of  the  testimony 
does  not  support  this  contention.  On  the  contrary,  it  appears 
that  there  was  a  sale  of  the  securities  for  cash  to  Le  Baron. 
As  to  the  right  of  the  administrator  to  transfer  pledged  securi- 
ties, see  Jones  on  Pledges,  section  482. 

The  decree  below  will  be  reversed,  and  a  decree  entered  in 
this  court  for  a  foreclosure  of  the  mortgage.  Any  surplus 
that  may  be  realized,  over  and  above  sufficient  to  pay  off  the 
indebtedness  owing  by  Ten  Eyck  on  the  note  executed  by 
him,  will  be  payable  to  the  defendant,  Ten  Eyck.  The  com- 
plainant will  recover  costs  of  both  courts. 

McGrath,  C.  J.,  Grant  and  Hooker,  J  J.,  concurred. 
Long,   J.,  did   not  sit. 

Pledge — Assignment  of  by  Pledgee — Effect. — This  qn  est  ion  is  fully 
treated  in  the  extended  notes  to  Origga  r.  Day,  32  Am.  St.  Rep.  724,  and 
Boiling  v.  Kirby,  24  Am.  St.  Rep.  797.  See,  also,  Dimock  v.  United  State* 
Nat.  Bank,  55  N.  J.  L.  296;  39  Am.  St  Rep.  643,  and  note. 
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People  v.  Bellet. 

[99  Michigan,  151.] 

Constitutional  Law— Sunday  Laws — Barbers.— A  statute  making  it 
unlawful  for  barbers  to  carry  on  tbeir  business  on  the  first  day  of  the 
week,  known  as  Sunday,  and  excepting  from  its  operation  such  persons 
engaged  in  such  business  as  conscientiously  believe  the  seventh  day  of 
the  week  should  be  observed  as  Sunday,  and  actually  refrain  from  secu- 
lar business  on  that  day,  is  within  the  police  power  of  the  state,  and 
not  unconstitutional  as  class  legislation,  nor  as  depriving  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  nor  as  denying  any 
person  the  equal  protection  of  the  law. 

Constitutional  Law. — Class  Legislation  is  such  as  denies  rights  to  one 
which  are  accorded  to  others,  or  inflicts  upon  one  a  more  severe  penalty 
than  is  imposed  upon  another  in  like  case  offending. 

Constitutional  Law — Sunday  Laws  as  Sanitary  Regulation. — The 
police  power  of  the  state  may  be  exercised,  as  a  necessary  sanitary 
regulation,  to  prohibit  citizens  from  engaging  in  secular  pursuits  on  Sun- 
day, although  such  pursuits  are  noiseless  and  harmless  in  themselves. 

O.  F.  Robinson,  for  the  appellant. 

A.  A.  Ellis,  attorney  general,  and  A.  H.  Frazer,  prosecuting 
attorney,  for  the  people. 

159  Montgomery,  J.  The  respondent  was  convicted  of  a 
violation  of  the  provisions  of  act  No.  148,  Laws  of  1893,  and 
the  sole  question  presented  for  our  consideration  is  whether 
the  act  in  question  is  constitutional.     The  act  provides: 

"That  it  shall  be  unlawful  for  any  person  or  persons  to 
carry  on  or  engage  in  the  art  or  calling  of  hair-cutting,  shav- 
ing, hair-dressing,  and  shampooing,  or  in  any  work  pertain- 
ing to  the  trade  or  business  of  a  barber,  on  the  first  day  of  the 
week,  commonly  called  Sunday,  except  such  person  or  per- 
sons shall  be  employed  to  exercise  such  art  or  calling  in  rela- 
tion to  a  deceased  person  on  said  day. 

44  Sec.  2.  That  it  shall  be  unlawful  for  any  such  person  or 
persons  to  keep  open  their  shops  or  places  of  business  afore- 
said on  said  first  day  of  the  week,  commonly  called  Sunday, 
for  any  of  the  purposes  mentioned  in  section  one  of  this  act. 
Provided,  however,  that  nothing  in  this  act  shall  apply  to 
persons  who  conscientiously  believe  the  seventh  day  of  the 
week  should  be  observed  as  the  Sabbath,  and  who  actually 
refrain  from  secular  business  on  that  day." 

,M  It  is  urged  that  the  act  is  invalid  because  it  conflicts 
with  section  32  of  article  6  of  the  constitution  of  this  state, 
which  provides,  among  other  things,  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without  due  process  of 
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law,  and  for  the  further  reason  that  it  is  in  conflict  with  the 
fourteenth  amendment  of  the  constitution  of  the  United 
States,  which  provides  that  "  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  It  is  conceded  that  the  state,  in  the 
exercise  of  its  police  power,  has  the  right  to  enact  Sunday 
laws,  and  that  it  also  has  the  right  to  provide  for  the  regula- 
tion and  restriction  of  those  engaged  in  an  employment 
which,  in  and  of  itself,  may  prove  harmful  to  the  community, 
such  as  the  liquor  traffic.  But  it  is  contended  that  the  busi- 
ness of  conducting  a  barber-shop  is  not  of  this  class,  and 
that  it  is  in  the  nature  of  class  legislation  to  prohibit  this 
business  under  more  severe  penalties  than  those  provided  for 
the  conduct  of  other  legitimate  business  on  Sunday.  We  do 
not  deem  the  act  in  question  open  to  such  objection.  By 
class  legislation,  we  understand  such  legislation  as  denies 
rights  to  one  which  are  accorded  to  others,  or  inflicts  upon 
one  individual  a  more  severe  penalty  than  is  imposed  upon 
another  in  like  case  offending.  In  Cooley  on  Constitutional 
Limitations  (*p.  390,  6th  ed.,  p.  479),  it  is  said: 

"  Laws  public  in  their  objects  may,  unless  express  constitu- 
tional provision  forbids,  be  either  general  or  local  in  their 
application.  They  may  embrace  many  subjects  or  one,  and 
they  may  extend  to  all  citizens,  or  be  confined  to  particular 
classes,  as  minors  or  married  women,  bankers  or  traders,  and 

the  like The  legislature  may  also  deem  it  desirable  to 

prescribe  peculiar  rules  for  the  several  occupations,  and  to 
establish  distinctions  in  the  154  rights,  obligations,  duties, 
and  capacities  of  citizens.  The  business  of  common  carriers, 
for  instance,  or  of  bankers,  may  require  special  statutory 
regulations  for  the  general  benefit;  and  it  may  be  matter  of 
public  policy  to  give  laborers  in  one  business  a  specific  lien 
for  their  wages,  when  it  would  be  impracticable  or  impolitic 
to  do  the  same  for  persons  engaged  in  some  other  employ- 
ments. If  the  laws  be  otherwise  unobjectionable,  all  that  can 
be  required  in  these  cases  is  that  they  be  general  in  their 
application  to  the  class  or  locality  to  which  they  apply;  and 
they  are  then  public  in  character,  and  of  their  propriety  and 
policy  the  legislature  must  judge." 

In  Liberman  v.  State,  26  Neb.  464,  18  Am.  St.  Rep.  791,  an 
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ordinance  of  the  city  prohibited  the  keeping  open  of  any  busi- 
ness house,  bank,  store,  saloon,  or  office,  excepting  telegraph 
offices,  express  offices,  photograph  galleries,  railroad  offices, 
telephone  offices,  hotels,  restaurants,  cigar  -  stores,  eating- 
houses,  ice-cream  parlors,  drug-stores,  etc.  It  was  contended 
that  the  ordinance  was  open  to  the  objection  that  it  did  not 
operate  upon  all  citizens  alike;  that  the  respondent  was  com- 
pelled to  close  his  place  of  business  on  Sunday,  while  drug- 
stores, tobacco-houses,  and  others  in  competition  in  business 
were  not  required  to  do  so.  But  the  court  held  the  act  valid. 
In  the  present  case  it  may  have  been  the  judgment  of  the  legis- 
lature that  those  engaged  in  the  particular  calling  were  more 
likely  to  offend  against  the  law  of  the  state  providing  for 
Sunday  closing  than  those  engaged  in  other  callings.  If  so, 
it  became  a  question  of  policy  as  to  whether  a  more  severe 
penalty  should  not  be  provided  for  engaging  in  that  particular 
business  on  Sunday  than  that  inflicted  upon  others  who  re- 
fuse to  cease  from  their  labors  one  day  in  seven. 

2.  Another  question  which  naturally  presents  itself,  but 
which  has  not  been  discussed  by  respondent's  counsel,  is 
whether  the  law  is  open  to  the  objection  that  it  is  class  legis- 
lation, for  the  reason  that  those  who  observe  the  seventh  day 
of  the  week  as  the  Sabbath  are  excepted  from  its  provisions. 
155  It  has  been  held  in  one  case  (City  of  Shreveport  v.  Levy, 
26  La.  Ann.  671,  21  Am.  Rep.  553)  that  such  a  provision  is 
unconstitutional,  because  it  discriminates  between  religious 
sects.  But  we  find  that  such  an  exception  to  the  general 
statute  of  this  state  relative  to  the  observance  of  Sunday 
has  been  in  force  since  1846:  See  Howell's  Statutes,  sec.  2021. 
And,  while  this  question  has  never  been  directly  passed  upon, 
the  validity  of  the  act  in  question  has  been  assumed  in  a 
large  number  of  cases.  A  similar  question  was  raised  in 
Johns  v.  State,  78  Ind.  332,  41  Am.  Rep.  577,  and  the  clause 
was  held  not  to  conflict  with  a  provision  of  the  constitution 
which  reads:  "  The  general  assembly  shall  not  grant  to  any 
citizen,  or  to  any  class  of  citizens,  privileges  or  immunities 
which,  uppn  the  same  terms,  shall  not  belong  equally  to  all 
citizens." 

It  was  said:  "The  framers  of  the  statute  meant  to  leave  it 
to  the  consciences  and  judgments  of  the  citizens  to  choose 
between  the  first  and  the  seventh  day  of  the  week.  One  or 
the  other  of  these  days,  they  must  refrain  from  common 
labor.     Which  it  shall  be  is  to  be  determined  by  their  own 
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consciences.  It  was  not  the  purpose  of  the  lawmakers  to 
compel  any  class  of  conscientious  persons  to  abstain  from 
labor  upon  two  days  in  every  week." 

The  supreme  court  of  Ohio  has  gone  so  far  as  to  hold  that 
a  statute  which  did  not  contain  such  an  exception  was  for 
that  reason  unconstitutional:  See  City  of  Cincinnati  v.  Rice, 
15  Ohio,  225;  City  of  Canton  v.  Nist,  9  Ohio  St.  439. 

The  better  reason  for  maintaining  the  police  power  to  pro- 
hibit citizens  from  engaging  in  secular  pursuits  on  Sunday  is 
the  necessity  of  such  regulation  as  a  sanitary  measure.  As 
to  those  employments  which  are  noiseless  and  harmless  in 
themselves,  and  conducted  in  a  manner  not  calculated  to 
offend  those  who,  from  religious  scruples,  observe  Sunday  as 
the  Lord's  day,  this  necessity  appears  la6  to  be  the  only 
valid  source  of  legislative  power;  and  this  is  based  upon  the 
fact  that  experience  has  demonstrated  that  one  day's  rest  is 
requisite  for  the  health  of  most  individuals,  and  not  all  indi- 
viduals possess  the  power  to  observe  a  day  of  rest  of  their 
own  volition.  As  is  well  said  by  Mr.  Tiedeman:  "If  the  law 
did  not  interfere,  the  feverish,  intense  desire  to  acquire  wealth, 
so  thoroughly  a  characteristic  of  the  American  nation,  incit- 
ing a  relentless  rivalry  and  competition,  would  ultimately 
prevent,  not  only  the  wage-earners,  but  likewise  the  capital- 
ists and  employers  themselves,  from  yielding  to  the  warnings 
of  nature,  and  obeying  the  instinct  of  self-preservation,  by 
resting  periodically  from  labor,  even  if  the  mad  pursuit  of 
wealth  should  not  warp  their  judgment  and  destroy  this 
instinct.  Remove  the  prohibition  of  law,  and  this  wholesome 
sanitary  regulation  would  cease  to  be  observed":  Tiedeman's 
Limitations  of  Police  Power,  181. 

In  Cooley's  Constitutional  Limitations  (*p.  477,  6th  ed., 
p.  584),  it  is  said:  "  It  appears  to  us  that,  if  the  benefit  to  the 
individual  is  alone  to  be  considered,  the  argument  against 
the  law  which  he  may  make  who  has  already  observed  the 
seventh  day  of  the  week  is  unanswerable." 

The  obligation  to  cease  from  secular  pursuits  on  one  day  of 
the  week  does  not  discriminate  either  in  his  favor.or  against 
him. 

We  think  the  statute  under  consideration  is  within  the 
police  power  of  the  state,  and  not  in  conflict  with  any  express 
provision  of  the  constitution,  and  that  it  does  not  conflict 
with  the  fourteenth  amendment  of  the  constitution  of  the 
United  States. 
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It  follows  that  the  conviction  should  be  affirmed,  and  the 
case  remanded,  with  directions  to  the  recorder  to  proceed  to 
judgment. 

The  other  justices  concurred. 


Sabbath-breaking— Observance  of  Different  Day  as  Defense. — 
Where  a  city  ordinance  prohibits  all  persons  from  engaging  in  certain  kinds 
of  business  on  the  day  known  as  Sunday,  but  excepts  from  its  operation 
those  who  conscientiously  observe  the  seventh  day  of  the  week  as  the  Sab* 
bath,  the  fact  that  a  person  believes  that  the  seventh  day  is  the  Sabbath, 
but  does  not  observe  it  as  such,  does  not  bring  him  within  the  exception: 
Liberman  v.  State,  26  Neb.  464,  18  Am.  St.  Rep.  791,  and  note.  Seventh- 
day  Adventists,  Jews,  and  others  who  conscientiously  keep  the  seventh  day 
of  the  week  to  worship  God  are  as  much  bound  to  refrain  from  business  or 
worldly  employment  on  Sunday  under  a  statute  prohibiting  the  same  as  any 
other  persons:  Specht  v.  Commonwealth,  8  Pa.  St.  312;  49  Am.  Dec.  518,  and 
note;  Scales  v.  State,  47  Ark.  476;  58  Am.  Rep.  768,  and  extended  note; 
Society  etc.  v.  Commonwealth,  52  Pa.  St.  125;  91  Am.  Dec.  139. 

Statutes — Validity — Class  Legislation. — A  statute  which  selects  par* 
ticular  persons  from  a  class  or  locality,  and  subjects  them  to  peculiar  rules, 
or  imposes  upon  them  special  obligations  from  which  others  in  the  same 
class  or  locality  are  exempt,  is  unconstitutional:  Stale  v.  Hinman,  65  N.  H. 
103;  23  Am.  St.  Rep.  22,  and  note;  Slate  v.  Goodwill,  33  W.  Va.  179;  25 
Am.  St.  Rep.  863,  and  extended  note.  See,  also,  the  extended  note  to  State 
v.  ElUit,  21  Am.  St  Rep.  781. 
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[99  Michigan,  161.] 

Jurisdiction—  Appearance  in  Foreign  Court. — A  general  appearance 
without  personal  service  by  a  defendant  residing  in  one  state,  in  an 
action  against  him  in  the  court  of  another  state  or  country  having  gen- 
eral jurisdiction  of  the  subject  matter,  confers  jurisdiction  of  his  person. 
He  cannot  afterwards  question  the  jurisdiction  when  a  judgment  based 
upon  such  appearance  is  in  question. 

Jurisdiction — General  Appkaranck — Dismissal  of  Defense. — A  general 
appearance,  without  personal  service,  by  a  defendant  in  an  action 
against  him  in  a  court  having  jurisdiction  of  the  subject  matter,  confers 
jurisdiction  of  his  person,  and  the  fact  that  the  court  strikes  out  his 
answer  or  defense  as  insufficient  does  not  deprive  it  of  jurisdiction,  nor 
invalidate  its  judgment. 

Jurisdiction — Irregularity  as  Affecting  Judgment. — Jurisdiction  of 
the  parties  and  subject  matter  having  been  obtained,  any  irregularity 
in  the  action  of  the  court,  however  gross,  does  not  render  its  judgment 
a  nullity. 

Keena  and  Lightner,  for  the  appellants 

T.  0.  Campbell,  for  the  appellee. 
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161  Montgomery,  J.  This  is  an  action  upon  a  judgment 
obtained  in  favor  of  the  plaintiffs  and  against  defendant  in 
the  common  pleas  division  of  the  high  court  of  justice  for  the 
province  of  Ontario.  There  was  no  service  of  process  on  the 
defendant  in  the  original  suit  made  within  the  province  of 
Ontario.  A  summons  was  served  in  Gladwin  county,  in  this 
state. 

169  It  is  the  settled  law  of  this  state  that  a  Canadian  or 
foreign  court  cannot  make  its  judgments  conclusive  upon  a 
resident  of  Michigan  by  service  made  in  this  state  upon  one 
who  refuses  to  recognize  the  jurisdiction  of  such  foreign  court: 
McEwan  v.  Zimmer,  38  Mich.  765;  31  Am.  Rep.  332.  In  the 
present  case,  however,  the  judgment,  after  reciting  the  service  in 
Michigan,  has  the  following  further  recitation:  "And  the  said 
defendant  having  appeared,  and  having  filed  and  delivered  a 
statement  of  defense  to  the  action,  and  it  having  been  ordered 
by  an  order  of  the  master  in  chambers,  dated  the  nineteenth 
day  of  December,  1892,  on  the  application  of  plaintiffs,  that 
the  said  statement  of  defense  should  be  struck  out,  and  that 
the  plaintiffs  should  be  at  liberty  to  proceed  in  this  action  as 
in  case  of  default  of  a  statement  of  defense." 

The  plaintiffs  contend  that  the  appearance  gave  the  court 
jurisdiction  of  the  case  as  completely  as  would  an  actual  serv- 
ice of  process  within  the  jurisdiction  of  the  court.  On  the 
other  hand,  it  is  contended  that  the  record  shows  that  the 
court  denied  the  right  of  the  defendant  to  be  heard,  and  that 
for  this  reason  he  is  not  concluded. 

It  is  well  settled  that  the  appearance  of  a  defendant  sup- 
plies the  place  of  personal  service,  and  that  a  defendant  who 
has  appeared  generally  in  a  proceeding  before  a  court  hav- 
ing general  jurisdiction  of  the  subject  matter  cannot  after- 
wards be  heard  to  question  the  jurisdiction  of  the  court  when 
its  judgment  based  upon  such  appearance  is  in  question:  See 
Black  on  Judgments,  sec.  225;  Manhard  v.  Schott,  37  Mich. 
235;  Corbitt  v.  Timmerman,  95  Mich.  581;  35  Am.  St.  Rep. 
586;  Cofrode  v.  Circuit  Judge,  79  Mich.  339.  In  the  present 
case  there  was  such  an  appearance.  The  jurisdiction  of  the 
Canadian  court  became  complete. 

Was  the  court  divested  of  its  jurisdiction  by  the  order  dis- 
missing the  statement  of  defense?  We  think  not.  One  of 
163  the  questions  which  that  court  was  called  upon  to  decide 
was  the  sufficiency  of  the  pleadings.  The  ground  upon  which 
the  statement  of  defense  was  stricken  out  is  not  stated,  and 
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for  aught  that  appears  this  action  may  have  been  consistent 
with  the  rules  of  practice  obtaining  in  that  court,  and  have 
been  based  wholly  upon  the  insufficiency  of  the  pleading 
itself.  It  will  not  do  to  say  that  the  defendant  may  appear 
and  submit  a  defense  to  that  court,  and,  when  the  court  has 
held  it  insufficient,  attempt  the  same  defense  in  an  action 
founded  upon  the  judgment.  Defendant's  counsel  cites  the 
case  of  Windsor  v.  McVeigh,  93  U.  S.  274,  as  sustaining  his 
contention.  In  that  case  it  appeared  that  a  proceeding  to 
condemn  certain  property  had  been  instituted,  and  a  moni- 
tion published  which  stated  that  at  the  trial  all  persons  inter- 
ested in  the  land,  or  claiming  an  interest,  might  appear  and 
make  their  allegations  in  that  behalf,  and  warned  all  persons 
to  appear  at  the  trial  and  show  cause  why  condemnation 
should  not  be  decreed,  and  to  intervene  for  their  interest. 
The  owner  of  the  property,  in  response  to  the  monition,  ap- 
peared, and  filed  a  claim  to  the  property  and  an  answer  to 
the  libel.  On  motion  of  the  plaintiff's  attorney,  both  the 
appearance  of  the  respondent  and  his  answer  were  stricken 
from  the  files  on  the  ground  that  it  appeared  that  he  was  at 
the  time  within  the  confederate  lines,  and  a  rebel.  The 
court,  in  Windsor  v.  McVeigh,  93  U.  S.  274,  where  such  con- 
demnation was  attacked  collaterally,  held  that  the  judgment 
was  not  binding.  But  we  think  that  case  is  clearly  distin- 
guishable from  the  present.  It  there  affirmatively  appeared 
that  the  defendant  was  denied  the  right  to  make  any  defense 
in  any  form.  The  distinct  determination  was  that  he  should 
not  be  privileged  to  appear  in  the  case  and  defend  it.  The 
court  held  that  this  was  denying  him  any  opportunity  to  be 
heard,  and  that  the  judgment  did  not  constitute  judicial 
determination  of  his  rights,  and  was  not  entitled  to  respect 
in  any  *•*  other  tribunal.  In  the  present  case  there  is  noth- 
ing which  shows  a  denial  of  the  right  of  defendant  to  appear, 
and,  as  before  stated,  for  aught  that  appears,  there  may  have 
been  sufficient  grounds  to  justify  the  Canadian  court  in  strik- 
ing out  the  statement  of  defense.  Nor  can  it  be  doubted  that 
the  defendant  had  a  standing  in  the  court  after  an  appearance 
which  would  have  authorized  an  appeal  from  that  determina- 
tion. 

The  case  of  Windsor  v.  McVeigh,  93  U.  S.  274,  is  cited  in 
Black  on  Judgments,  section  226,  with  the  comment  that, 
"This  doctrine  derives  some  support  from  the  cases  holding 
that  opportunity  to  be  heard  is  absolutely  essential  to  the 


596  Ferguson  v.  Oliver.  [Mich. 

guaranty  of  'due  process  of  law.'  Nevertheless,  for  the  rea- 
sons stated  in  the  beginning  of  this  chapter,  in  defining 
'jurisdiction,'  we  are  not  convinced  that  irregularities  in  the 
action  of  the  court,  even  so  gross  as  those  mentioned,  can 
properly  be  said  to  deprive  it  of  all  jurisdiction,  and  make  its 
decision  a  mere  nullity." 

We  think,  however,  that  it  may  well  be  said  that  the  action 
of  the  court  in  striking  out  the  appearance  of  the  defendant 
in  the  proceedings  involved  in  Windsor  v.  McVeigh,  93  U.  S. 
274,  was  more  than  an  irregularity,  and  amounted,  in  effect, 
to  a  nullification  of  the  previous  order  of  the  court  for  a  cita- 
tion by  notice — the  only  process  by  which  the  court  could,  in 
the  absence  of  an  appearance,  have  obtained  jurisdiction. 
We  see  no  reason  to  question  the  correctness  of  the  holding 
in  Windsor  v.  Mc  Veigh,  93  U.  S.  274.  But  we  agree  with  the 
writer  of  the  text  that,  jurisdiction  having  been  obtained,  any 
irregularity  in  the  action  of  the  court,  however  gross,  does 
not  render  the  decision  a  nullity. 

In  Carolan  v.  Carolan,  47  Ark.  511,  it  was  held  that  the  ren- 
dering of  a  judgment  by  a  justice  of  the  peace  without  proof, 
or  the  striking  out  of  defendant's  answer  for  want  of  veri- 
fication, and  refusing  to  let  him  defend  for  want  of  a  verified 
answer,  are  not  errors  rendering  the  165  judgment  a  nullity. 
The  case  of  Windsor  v.  Mc  Veigh,  93  U.  S.  274,  is  cited  by  the 
court,  and  distinguished. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  a 
judgment  entered  in  this  court  upon  the  findings  in  the  sum 
of  four  thousand  six  hundred  and  thirty-nine  dollars  and 
twenty-three  cents,  with  interest  from  the  twenty-first  day 
of  June,  1893,  and  with  costs  of  both  courts. 

The  other  justices  concurred. 


Actions — Effect  op  Appearance  to  Waive  Process. — A  nonresident 
who  voluntarily  appears  and  pleads  to  the  merits  of  the  case  thereby  waives 
service  of  the  complaint  on  him:  Haussmanv.  Burnham,  59  Conn.  117;  21 
Am.  St.  Rep.  74;  or  objection  to  the  jurisdiction  of  the  court:  Macon  etc. 
R.  R.  Co.  v.  Oibson,  85  Ga.  1;  21  Am.  St.  Rep.  135,  and  note;  German  Bank 
v.  American  etc.  Ins.  Co.,  83  Iowa,  491;  32  Am.  St.  Rep.  316,  and  note  with 
the  cases  collected. 
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Leeson  v.  Anderson. 

[99  Michigan,  247.] 

Debtor  and  Creditor— Part  Payment  as  Discharge — Tender. — The 
acceptance  by  the  holder  of  a  note  past  due  of  a  less  sum  than  the  face 
of  the  note,  with  an  agreement  to  discharge  the  debt,  does  not  operate 
to  fully  release  the  debtor,  but  is  a  payment  pro  tanlo  only,  and  the 
holder  of  the  note  need  not,  before  bringing  suit  to  recover  the  amount 
unpaid,  tender  the  amount  received,  and  thus  repudiate  such  agreement. 

Debtor  and  Creditor — Part  Payment  as  Discharqe — Release  With- 
out Consideration. — A  debtor,  in  paying  a  portion  only  of  a  debt,  when 
he  is  bound  to  pay  the  whole,  furnishes  no  consideration  for  a  promise 
by  the  creditor  to  fully  discharge  him.  Such  payment  is  pro  tanto  only, 
and  the  creditor  need  not  tender  back  the  amount  received,  and  thus 
repudiate  the  agreement  before  bringing  suit  for  the  amount  remaining 
unpaid. 

Debtor  and  Creditor — Part  Payment  When  Discharges  Debt. — Part 
payment  made  in  compromise  of  a  claim  over  which  there  is  an  honest 
dispute,  or  by  general  composition  with  creditors,  or  if  the  payment  is 
made  in  some  thing  other  than  money,  under  an  agreement  that  such 
payment  shall  discharge  the  whole  debt,  is  valid,  and  has  that  effect. 

Sawyer  and  Bishop,  for  the  appellant. 

Pratt  and  Davis,  for  the  appellee. 

*4T  Montgomery,  J.  This  case  presents  the  question  of 
whether  the  acceptance  by  the  holder  of  a  promissory  note 
past  due  of  a  less  sum  than  the  face  of  the  note,  with  an 
agreement  to  discharge  the  debt,  operates  to  release  *48  fully 
the  debtor.  We  are  constrained  to  hold  that  it  does  not.  The 
debtor,  in  paying  a  portion  only  of  the  debt,  when  he  is  bound 
to  pay  the  whole,  furnishes  no  consideration  for  a  promise  by 
the  creditor  to  discharge  him,  and  such  payment  is  treated 
in  law  as  a  payment  pro  tanto  only:  See  2  Daniel  on  Negoti- 
able Instruments,  sec.  1289,  and  cases  cited;  see,  also,  Harri- 
son  v.  Close,  2  Johns.  448;  3  Am.  Dec.  444;  Ryan  v.  Ward,  48 
N.  Y.  206;  8  Am.  Rep.  539;  Bridge  Co.  v.  Murphy,  13  Kan. 
40;  Smith  v.  Schulenberg,  34  Wis.  47;  Wheeler  v.  Wheeler,  11 
Vt.  66;  Bailey  v.  Day,  26  Me.  88;  Bright  v.  Coffman,  15  Ind. 
371;  77  Am.  Dec.  96;  Headley  v.  Hacliey,  50  Mich.  44,  45. 
And  see  note  to  Cumber  v.  Wane,  1  Smith's  Leading  Cases, 
8th  Am.  ed.,  635,  et  seq.  The  result  is  different  if  payment  is 
made  in  compromise  of  a  claim  over  which  there  is  an  honest 
dispute,  or  by  general  composition  with  creditors,  or  if  the 
payment  be  in  some  thing  other  than  money. 

It  was  contended  in  the  present  case  that,  before  suit  was 
brought  for  the  portion  remaining  unpaid,  the  plaintiff  should 
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have  tendered  back  the  amount  received,  and  thus  repudiated 
the  settlement;  and  defendant's  counsel  cite  Pangborn  v.  Con- 
tinental Ins.  Co.,  67  Mich.  683,  as  sustaining  this  contention. 
But  in  that  case  the  plaintiffs  only  ground  for  setting  aside 
the  settlement  was  that  it  was  effected  by  fraud.  If  there 
had  been  no  fraud  the  settlement  was  admittedly  valid,  and 
effectual  to  discharge  the  debt.  Such  was  also  the  case  in  Jew- 
ett  v.  Petit,  4  Mich.  508.  The  settlement,  but  for  the  alleged 
fraud,  was  good  and  valid,  and  it  was  held  that  the  plaintiff 
was  bound  to  rescind  this  transaction  before  he  could  treat  it 
as  a  nullity.  But  such  is  not  the  case  here.  No  fraud  was 
practiced.  The  defendant  has  simply  failed  to  pay  the 
amount  which  he  owed,  and,  under  the  authorities  cited,  this 
was  payment  pro  tanto,  leaving  the  remainder  unpaid.  The 
defendant,  by  paying  a  portion  of  his  indebtedness,  has  not 
been  induced  to  part  with  any  money,  which,  by  the  S49  obli- 
gation of  his  contract,  he  was  not  bound  to  pay;  and  the  pay- 
ment which  he  has  made  is  ineffectual  to  discharge  wholly 
plaintiff's  claim,  because  it  was  not  sufficient  in  amount,  and 
because  the  plaintiff's  agreement  to  release  the  defendant  was 
not  upon  any  valid  consideration,  and  hence  the  relations  of 
the  parties  are  the  same  as  though  such  agreement  had  not 
been  made. 

We  do  not  overlook  the  several  objections  to  the  proceed- 
ings which  are  taken  by  defendant's  counsel,  but  there  were 
findings  of  fact  and  law,  and  a  general  exception,  which, 
with  the  error  assigned  upon  such  findings,  is  sufficient  to 
raise  the  question  of  whether  the  findings  support  the  judg- 
ment. The  conclusion  of  law  stated  by  the  trial  judge  was 
that:  "The  parties  had  a  right  to  compromise  the  debt,  and 
that  the  plaintiff  had  a  right  to  take  less  than  the  face  of 
the  claim  upon  condition  of  a  payment  of  part  of  the  same; 
and,  if  he  did  so,  that  was  a  sufficient  consideration  to  make 
the  compromise  valid  and  binding." 

This  conclusion  of  law  was  necessary  to  support  the  judg- 
ment, and,  being  at  variance  with  the  views  of  this  court,  as 
herein  expressed,  it  follows  that  the  judgment  below  should 
be  reversed,  and  a  judgment  entered  in  this  court  for  the 
amount  remaining  due,  three  hundred  and  forty-nine  dollars, 
with  interest  from  December  9,  1892,  together  with  the  costs 
of  both  courts. 

The  other  justices  concurred. 
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Release.— When  Acceptance  of  Sum  Less  than  Due  Operates  to 
Discharge  Whole  Debt:  See  the  extended  note  to  Jones  v.  Perkins,  64 
Am.  Dec.  138,  and  the  note  to  Gates  v.  Steele,  18  Am.  St.  Rep.  269;  and  see, 
further,  the  late  cases  of  Clark  v.  Abbott,  53  Minn.  88;  39  Am.  St.  Rep.  577, 
and  note;  and  Bll<s  v.  Uete  York  etc  R.  R.  Co.,  160  Mass.  447;  39  Am.  St. 
Rep.  504,  and  note. 


MoCrat  Kefrigerator  and  Cold  Storage  Com- 
pany v.  Woods. 

[99  Michigan,  269.] 

Sales— Warranty— Parol  Evidence  of. — Under  a  written  contract  for 
the  sale  of  a  refrigerator,  containing  no  warranty  of  its  preserving  qual- 
ities, parol  evidence  is  not  admissible  to  show  that  the  vendor  expressly 
warranted  the  apparatus  to  preserve  meats  for  a  certain  time,  and  that 
it  failed  to  do  so. 

Sales — Warranty — Parol  Evidence  of. — Under  a  written  contract  of 
sale  containing  no  warranty,  parol  evidence  is  not  admissible  to  add 
one. 

Warranty — Parol  Evidence  of. — Warranties,  whether  express  or  im- 
plied, can  issue  only  from  the  contract  itself,  and  cannot  depend  upon 
extrinsic  evidence,  except  as  may  be  necessary  for  the  explanation  of 
some  latent  ambiguity. 

Warranties. — Parol  Evidence  is  not  Admissible  to  add  to  an  unam- 
biguous writing  facts  which  may  aid  the  implication  of  a  warranty. 

Warranty — When  not  Implied. — Under  a  written  contract  by  a  vendor 
to  place  a  patent  system  of  refrigeration  in  a  refrigerator  to  be  sold  and 
furnished  to  the  vendee,  with  nothing  in  the  contract  beyond  the  name 
of  the  system  to  show  that  it  was  any  thing  in  the  nature  of  a  refriger- 
ating process,  or  that  it  was  designed  or  intended  to  preserve  meats,  or 
that  the  vendee  had  any  thing  to  do  with  meats,  do  implied  warranty 
exists  that  the  system  would  preserve  meats  for  any  particular  length 
of  time,  nor  can  such  warranty  be  shown  by  parol  evidence. 

T.  C.  Carpenter  and  A.  Akey,  for  the  appellant. 

C.  A.  Sturget  and  H.  P.  Stewart,  for  the  appellees. 

*••  Hooker,  J.  Plaintiff's  action  is  brought  to  recover  the 
contract  price  of  a  patented  apparatus  for  a  refrigerator  fur- 
nished to  the  defendants  upon  the  following  contract: 

2»o  "This  contract,  made  this  6th  day  of  January,  1891, 
by  and  between  McCray  Refrigerator  and  Cold  Storage  Co., 
of  Kendallville,  Noble  county,  Indiana,  of  the  first  part,  and 
Woods  &  Zent,  of  Sturgis,  county  of  St.  Joseph,  state  of  Mich- 
igan, of  the  second  part: 

"Witnesseth,  That,  whereas,  the  party  of  the  second  part  is 
desirous  of  adopting  the  McCray  patent  system  of  refriger- 
ation in  their  20  x  40  refrigerator:  Now  we,  McCray  Refriger- 
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ator  Company,  party  of  the  first  part,  agree  with  the  party  of 
the  second  part,  whose  name  or  names  are  hereto  attached, 
to  furnish  every  thing  requisite  to  the  putting  in  of  our  patent 
in  said  20x40  refrigerator,  including  lumber,  racks,  pans, 
rims,  trough,  filling  material,  labor,  etc.,  etc.,  and,  in  short, 
every  thing  necessary  to  the  completion  of  our  patent  in  said 
refrigerator,  for  $475  cash.  Woods  &  Zent,  party  of  the 
second  part,  agree  to  accept  said  patent,  and  pay  $475  cash, 
when  party  of  the  first  part  shall  have  completed  above  work 
and  contract. 

"It  is  hereby  understood  that  the  McCray  Refrigerator 
Company  will  not  be  responsible  for  any  promises  made  by 
their  agents  that  are  not  made  a  part  of  this  contract,  and 
attached  thereto,  either  printed  or  written. 

"  For  a  faithful  and  full  performance  of  our  respective  parts 
of  the  above  contract  we  bind  our  heirs,  executors,  adminis- 
trators, and  assigns. 

"  Executed  in  duplicate  this  6th  day  of  January,  1891. 

"Homer  McCray, 

"McCray  Refrigerator  and  Cold  Storage  Co., 

"  E.  E.  McCray,  Sec.  and  Treas., 

"Woods  &  Zent. 

"  We  also  agree  to  furnish  bill  of  lumber  and  plans  for  said 
building,  and  send  man  to  superintend  the  building  of  same, 
at  $3  per  day  and  board;  also,  agree  to  furnish  deed  for  said 
building." 

Upon  the  trial  the  defendants  attempted  to  prove  an  express 
warranty  that  the  apparatus  would  preserve  fresh  meats  from 
thirty  to  fifty  days,  or  for  most  any  time  desired,  and  that, 
upon  repeated  trials,  it  failed  to  do  so. 

The  court  was  requested  to  charge  the  jury  as  follows: 
"  The  contract  in  this  case  is  in  writing,  and  I  instruct  you 
that  any  conversation  had  between  the  parties  that  tends  to 
controvert  or  vary  the  terms  of  such  agreement  *71  before 
the  signing  of  the  contract  is  not  admissible  evidence.  You 
should  not  consider  any  such  conversation  in  this  case." 

On  the  contrary,  the  court  instructed  the  jury  as  follows: 
"  There  was  a  written  contract  between  the  parties,  and  no 
parol  evidence  can  change  that  agreement.  All  its  stipula- 
tions are  binding  upon  the  parties  to  it.  And  I  instruct  you 
that  any  conversations  had  between  the  parties  that  tend  to 
contradict  or  vary  the  items  of  such  agreement  before  the 
signing  of  the  contract  cannot  be  considered  by  you  as  evi- 
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dence  in  the  case.  What  this  written  contract  says,  to  the 
extent  which  it  goes,  controls,  beyond  all  parol  evidence;  that 
is,  all  talks  and  conversations.  And  it  must  be  conclusively 
considered  that  all  such  conversations  were  merged  in  the 
writing,  and  that  the  agreement  so  written  expresses  the  real 
contract  between  the  parties;  and,  in  making  up  your  verdict, 
you  must  give  full  effect  to  the  stipulations  so  written.  The 
defendants,  however,  were  permitted  to  offer  proof  upon  the 
trial  to  the  effect  that  the  plaintiff,  at  the  time  of  making 
the  agreement,  represented  and  warranted  that  the  McCray 
system  of  refrigeration,  which  was  proposed  to  be  put  in  for 
defendants,  would  keep  fresh  meats  thirty,  forty,  or  fifty  days, 
You  will  remember,  gentlemen,  that  the  plaintiff  denies  that 
any  such  warranty  was  given  or  representations  made.  The 
written  contract  is  silent  upon  this  question.  And,  gentle- 
men, I  here  instruct  you,  as  requested  by  the  counsel  for  the 
defendants,  if  the  jury  find  from  the  evidence  that  the  plain- 
tiff represented  to  the  defendants  that  the  refrigerator  would 
keep  fresh  meat  thirty  to  fifty  days,  then  I  charge  you  that 
would  be  a  warranty  that  this  refrigerator  would  keep  fresh 
meat  thirty  to  fifty  days;  and,  if  you  find  from  the  evidence 
that  the  plaintiff  had  not  given  defendants  such  a  cold  storage 
as  it  agreed  it  would,  it  cannot  recover.  If  you  believe  from 
the  evidence  that  no  such  oral  representation  or  warranty  was 
in  fact  made  then  you  should  disregard  all  that  has  been 
testified  to  upon  that  subject,  and  confine  yourselves  to  the 
stipulations  of  the  written  contract." 

This  instruction  seems  to  be  based  upon  the  proposition 
that,  inasmuch  as  the  writing  was  silent  upon  the  subject 
*7'  of  warranty,  one  might  be  proved  by  parol.  This  was 
error.  The  true  rule  is  that  a  written  contract  cannot  be 
varied  or  added  to  by  parol.  The  addition  of  a  warranty  is 
as  objectionable  as  any  other.  Mr.  Parsons,  in  his  work  on 
Contracts  (vol.  1,  p.  547),  uses  this  language:  "A  warranty 
in  the  sale  of  a  chattel  is  an  essential  part  of  the  bargain,  and 
should  be  stated  in  the  bought  and  sold  notes." 

In  Peltier  v.  Collins,  3  Wend.  466,  20  Am.  Dec.  711,Marcy, 
J.,  remarked,  in  giving  the  opinion  of  the  court:  "Suppose  the 
contract  had  been  with  warranty,  and  the  memorandum  in 
the  plaintiffs'  sales-book  had  been  signed  by  the  defendant, 
but  the  warranty  clause  omitted,  and  suppose  the  rice  had 
been  delivered  and  had  proved  to  be  of  an  inferior  quality, 
could  the   defendant   have  shown  the   warranty   by   parol? 
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The  authorities  to  which  I  have  referred  show  most  abun- 
dantly that  he  could  not." 

Again,  the  author  says  (1  Parsons  on  Contracts,  548):  u  It 
is  clear  that  parol  evidence  of  a  warranty  not  mentioned  in 
the  writing  is  not  admissible  in  a  suit  brought  by  the  pur- 
chaser for  damages  for  breach  of  warranty":  Citing  Reed  v. 
Wood,  9  Vt.  285. 

Mr.  Parsons,  on  pages  589  and  590,  again  refers  to  the  sub- 
ject, saying:  "And  where  the  contract  of  sale  is  in  writing, 
and  contains  no  warranty,  there  parol  evidence  is  not  admis- 
sible to  add  a  warranty";  saying  in  a  note  that  "this  was 
distinctly  adjudged  in  Reed  v.  Van  Ostrand,  1  Wend.  424;  19 
Am.  Dec.  529.  It  rests  upon  the  familiar  principle  that  the 
writing  is  supposed  to  contain  all  the  contract." 

The  general  rule  is  too  well  understood  to  require  the  cita- 
tion of  authorities.  But  see  17  Am.  &  Eng.  Ency.  of  Law, 
420,  and  note. 

Some  Michigan  cases  may  be  supposed  to  support  the  de- 
fendants' contention:  Phelps  v.  Whitaker,  37  Mich.  72.  This 
was  an  order  for  a  windmill,  signed  only  by  the  purchaser. 
The  court  said  that  the  paper  did  not  constitute  2T3  such  a 
contract  as  would  exclude  evidence  of  the  conversation  when 
it  was  made. 

Trevidick  v.  Mumford,  31  Mich.  469,  holds  that  a  deed  and  a 
bill  of  sale  made  by  the  plaintiff  were  not  meant  to  contain 
all  of  the  obligations  of  the  defendant.  This  is  familiar  doc- 
trine, the  papers  being  mere  incidents  of  the  contract,  and 
made  to  carry  out  some  of  its  provisions:  1  Parsons  on  Con- 
tracts, 590. 

Richards  v.  Fuller,  37  Mich.  161,  was  similar  to  the  case  of 
Trevidick  v.  Mumford,  31  Mich.  469,  while  Weiden  v.  Woodruff, 
38  Mich.  131,  was  identical  in  principle  with  Phelps  v.  Whit' 
aker,  37  Mich.  72,  which  it  followed;  as  also  was  Wood  Mowing 
&  Reaping  Machine  Co.  v.  Gaertner,  55  Mich.  453.  Many  of 
the  cases  cited  in  the  Michigan  cases  referred  to  involve  fraud 
and  deceit,  of  which  parol  evidence  may  always  be  given:  See 
Nichols  v.  Crandall,  77  Mich.  401;  Rumely  v.  Emmons,  85 
Mich.  511;  National  Cash  Register  Co.  v.  Blumenthal,  85  Mich. 
464. 

In  addition  to  the  instruction  given  the  court  further 
instructed  the  jury  upon  the  theory  that  there  might  be  an 
implied  warranty,  as  follows: 

"  Upon  this  question  of  warranty,  I,  however,  instruct  you 
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as  requested  by  counsel  for  defendants:  If  you  find  from 
the  evidence  that  the  plaintiff  knew  that  the  defendants  were 
butchers,  and  the  plaintiff  agreed  by  this  contract  to  con- 
struct for  them  a  cold  storage  to  be  used  by  them  in  their 
business,  then  the  law  raises  an  implied  warranty  that  the 
cold  storage  was  reasonably  fit  for  the  purpose  for  which  it 
was  constructed;  in  this  case  the  purpose  being  to  preserve 
meat.  And  if  you  find  that  the  cold  storage  constructed  by 
the  plaintiff  for  the  defendants  was  not  reasonably  fit  for  the 
purpose  for  which  plaintiff  knew  defendants  designed  to  use 
it  then  plaintiff  cannot  recover. 

"And,  further,  as  requested  by  defendants,  I  instruct  you 
that  if  you  find  from  the  evidence  that  defendants  purchased 
the  cold  storage  system  for  a  particular  purpose,  *T4  made 
known  to  the  plaintiff  at  the  time  of  the  purchase,  and  that 
defendants  relied  on  the  judgment  and  knowledge  of  the 
officer  of  the  plaintiff,  and  not  on  their  own,  then  there  is  an 
implied  warranty  that  the  system  furnished  should  be  rea- 
sonably fit  and  suitable  for  that  particular  purpose;  and  this 
is  more  obvious  and  true  when  the  plaintiff  was  the  manu- 
facturer ae  well  as  the  seller. 

"The  plaintiff  claims  that  the  McCray  patent  system  is 
reasonably  fit  and  suitable  f»r  aiding  in  the  preservation  of 
fresh  meats  and  other  perishable  articles,  and  valuable  for 
that  purpose.  It  does  not  claim  that  it  will  preserve  such 
articles  any  stated  length  of  time,  and  denies  that  any  such 
representations  were  made;  and  I  instruct  you,  as  requested 
by  counsel  for  plaintiff,  that  the  McCray  letters  patent  for  cold 
storage  and  refrigeration,  and  other  letters  patent  and  speci- 
fications granted  them,  is  a  good  system  for  the  preservation 
of  perishable  goods. 

"If  you  believe,  gentlemen,  from  the  evidence,  that  the  Mc- 
Cray patent  system,  as  furnished  the  defendants,  was  not 
wholly  worthless,  but  was  of  some  value  for  the  purpose 
designed,  and  that  the  plaintiff  put  it  in  the  defendants' 
building  substantially  as  agreed,  then  your  verdict  should  be 
for  the  plaintiff  for  the  contract  price." 

The  effect  of  these  instructions,  taken  in  connection  with 
the  first  mentioned,  was  to  permit  the  jury  to  find  that  there 
was  no  express  warranty,  but  that  there  was  an  implied  one, 
based  on  the  very  evidence  relied  on  to  show  the  express 
warranty;  in  effect  holding  that  while  parol  evidence  was 
admissible  to  show  an  express  warranty,  it  might  be  received 
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to  establish  an  implied  one.  Implied  warranties  are  not  un- 
known, and  they  are  by  no  means  limited  to  parol  contracts. 
Thus,  there  is  ordinarily  an  implied  warranty  of  title  where 
there  is  a  contract  of  sale  of  personal  property.  Again:  "If 
a  thing  be  ordered  of  the  manufacturer  for  a  special  purpose, 
and  it  be  supplied  and  sold  for  that  purpose,  there  is  an 
implied  warranty  that  it  is  fit  for  that  purpose."  This  prin- 
ciple, however,  is  limited  to  cases  where  a  thing  is  ordered  for 
a  special  purpose,  and  cannot  be  applied  to  cases  where  a 
special  *75  thing  is  ordered,  although  it  be  intended  for  a 
special  purpose:  1  Parsons  on  Contracts,  587.  In  Benjamin 
on  Sales,  section  661,  it  is  said  that:  "  If  a  man  buy  an  arti- 
cle for  a  particular  purpose,  made  known  to  the  seller  at  the 
time  of  the  contract,  and  rely  upon  the  skill  or  judgment  of 
the  seller  to  supply  what  is  wanted,  there  is  an  implied  war- 
ranty that  the  thing  sold  will  be  fit  for  the  desired  purpose; 
alitery  if  the  buyer  purchases  on  his  own  judgment." 

But  it  is  a  rule  of  general  application  that  warranties, 
whether  express  or  implied,  can  only  issue  from  the  contract 
itself;  and  it  must  be  a  legal  deduction,  and  cannot  depend 
upon  extrinsic  evidence,  except  as  it  may  be  necessary  for  the 
explanation  of  some  latent  ambiguity:  10  Am.  &  Eng.  Ency. 
of  Law,  110,  and  note  1;  Ottowa  etc.  Flint  Glass  Co.  v.  Gunther, 
31  Fed.  Rep.  208;  Scott  v.  Hix,  2  Sneed,  192;  62  Am.  Dec. 
466,  467  Parol  evidence  is  not  admissible  to  add  to  an 
unambiguous  writing  facts  which  may  aid  the  implication  of 
a  warranty:  Whitmore  v.  South  Boston  Iron  Co.,  2  Allen,  52, 
58;  Johnson  v.  Cranage,  45  Mich.  14. 

In  the  present  case  the  defendants  contracted  for  the  pur- 
chase and  erection  in  their  refrigerator  of  an  apparatus 
patented  by  the  plaintiff,  and  called  the  "McCray  Patent 
System  of  Refrigeration."  Beyond  its  name  there  is  nothing 
to  show  that  it  was  any  thing  in  the  nature  of  a  refrigerating 
process.  The  contract  does  not  show  that  it  was  designed  to 
preserve  meats,  or  that  the  defendants  had  any  thing  to  do 
with  meats.  It  does  not  appear  what  use  it  was  intended  for, 
or  that  the  plaintiff  had  any  information  upon  the  subject. 
No  warranty  can  be  implied  from  this  that  it  would  preserve 
meat  for  any  particular  length  of  time.  Defendants'  own 
testimony  showed  that  on  one  occasion,  at  least,  the  meat  was 
in  good  condition  at  the  end  of  six  days  after  it  was  put  in 
the  refrigerator,  from  which  it  appears  to  be  adapted  to  the 
purpose  of  refrigeration,  which  is  the  extent  to  which  a  war- 
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ranty  can  be  "6  implied — if,  indeed,  it  can  go  so  far  under 
this  contract.  It  goes  without  saying  that  if  the  apparatus 
did  not  conform  to  the  description,  i.  e.,  if  it  was  not  built 
according  to  the  patent,  or,  by  reason  of  defective  materials 
or  workmanship,  was  not  merchantable,  another  question 
would  arise.  But  the  test  of  the  plaintiff's  undertaking  is  the 
contract  as  written,  not  with  parol  additions  in  the  way  of 
conversations  and  promises  in  regard  to  the  efficiency  of  the 
apparatus. 

The  judgment  will  be  reversed  and  a  new  trial  ordered. 

Grant  and  Montgomery,  JJ.,  concurred  with  Hooker,  J. 

McGrath,  C.  J.,  and  Long,  J.,  dissented,  and  maintained  that  the  action 
of  the  trial  court  was  proper  in  refusing  to  give  the  instruction  requested, 
and  in  instructing  the  jury  as  it  did.  Mr.  Chief  Justice  McGrath  said: 
"There  are  authorities  which  go  so  far  as  to  hold  that  whenever,  upon  the 
purchase  or  sale  of  an  article,  a  hill  of  sale  or  sale  note,  or  even  a  hill  of  par- 
cels is  given,  such  instrument  is  the  evidence  of  the  contract,  and  that  parol 
evidence  of  a  warranty,  or  of  representations  operating  as  an  inducement  to 
the  purchaser,  will  not  he  admitted."  Of  such  cases  is  Lamb  v.  Crafts,  12  Met. 
353;  Mumford  v.  McPherson,  1  Johns.  413;  3  Am.  Dec.  339,  and  Wilson  v. 
Marsh,  1  Johns.  503.  But  this  rule  has  not  heen  adopted  by  the  supreme 
court  of  Michigan,  and  it  has  distinctly  decided  to  the  contrary:  Phelps  v. 
Whitaker,  37  Mich.  72;  Richards  v.  Fuller,  37  Mich.  161;  Weiden  v.  Woodruff, 
38  Mich.  130;  Wood  Mowing  etc.  Co.  v.  Qaertner,  55  Mich.  453.  "The  cases 
of  Nicholds  v.  Crandall,  77  Mich.  401,  Rumely  v.  Emmons,  85  Mich.  511,  and 
National  Cash  Register  Co.  v.  Blumenthal,  85  Mich.  464,  are  clearly  distin- 
guishable from  the  present  case.  In  the  first  the  writing  contained  a  spe- 
cific warranty,  and  it  was  sought  by  parol  to  add  a  warranty  as  to  the  capacity 
of  the  machine.  The  Rumely  case  was  similar,  and  it  was  sought  also  to 
■how  a  verbal  agreement  that  defendants  would  not  be  confined  to  the  writ- 
ten warranty.  In  the  last  case  defendant  sought  to  show  a  contemporaneous 
verbal  agreement  to  the  effect  that  the  vendee  should  receive  the  register  on 
trial  and  return  it  if  not  satisfactory."  When  the  written  contract  contains 
an  express  warranty  and  shows  that  the  subject  of  warranty  was  in  the 
minds  of  the  parties,  they  should  not  be  allowed  to  add  to  the  instrument 
upon  that  subject  by  parol.  But  "in  the  present  case  the  writing  contains 
no  warranty.  The  only  description  of  the  apparatus  is  contained  in  the  fig- 
ures deuoting  the  size.  The  principal  ingredient  of  the  thing  sold  was  a 
process  or  system.  The  defendants  bargained  with  reference  to  the  utility 
of  that  process.  The  figures  used  throw  light  upon  that  question,  and  can- 
not be  said  to  have  so  defined  the  thing  purchased  as  to  exclude  oral  testi- 
mony as  to  representations  concerning  it."  "  The  trial  court  correctly  stated 
the  law  as  to  an  implied  warranty,"  as  laid  down  in  Benjamin  on  Sales,  sec- 
tion 661,  as  follows:  "If  a  man  buy  an  article  for  a  particular  purpose,  made 
known  to  the  seller  at  the  time  of  the  contract,  and  rely  upon  the  skill  and 
judgment  of  the  seller  to  supply  what  is  wanted,  there  is  an  implied  war- 
ranty that  the  thing  sold  will  bo  fit  for  the  desired  purpose,  alitor,  if  the 
buyer  purchases  on  his  own  judgment:  Morse  t.  Stock  Yard  Co.,  21  Or.  289; 
Flint  Glass  Co.  v.  Gunther,  31  Fed.  Hep.  208;  Bijelow  v.  Boxall,  38  U.  0.  Q.  B. 
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452;  Morehouse  r.  Comsloch,  42  Wis.  626;  Boothby  ▼.  Scales,  27  Wis.  626; 
Machine  Works  v.  Chandler,  56  lad.  575;  Fox  v.  Agricultural  Works,  83  Cal. 
333;  Chapin  v.  Dobson,  78  N.  Y.  74;  34  Am.  Rep.  512.  "The  court  was 
correct  in  the  instruction  that  the  statement  as  to  the  utility  of  the  appara- 
tus would  constitute  an  express  warranty,  and  that  a  warranty  would  be 
implied  under  the  other  circumstances  stated.  It  was  not  necessary  to  state 
that  the  existence  of  the  one  excluded  tbe  other.  The  rule  that  no  warranty 
is  implied  when  the  parties  have  expressed,  in  words  or  by  acts,  the  war- 
ranty by  which  they  mean  to  be  bound,  applies  only  when  it  is  attempted 
to  extend  the  warranty  beyond  the  scope  of  that  expressed." 

Sales— Parol  Evidence  to  Establish  Warrantv. — In  the  absence  of 
fraud,  accident,  or  mistake  it  is  incompetent  to  show  a  parol  warranty  of  an 
agricultural  implement  sold  by  a  written  contract  containing  no  warranty: 
Mast  v.  Pearce,  58  Iowa,  579;  43  Am.  Rep.  125,  and  note;  Titley  v.  Enter- 
prise Stove  Co.,  127  111.  457;  and  the  same  rule  is  held  true  in  Mum/ord  v. 
McPheraon,  1  Johns.  413;  3  Am.  Dec.  339,  where  the  transaction  was  the 
sale  of  a  ship;  and,  to  the  same  effect,  see  Smith  v.  Williams,  1  Murph.  426; 
4  Am.  Dec.  564,  the  sale  of  a  slave.  This  question  is  fully  discussed  in  the 
monographic  note  to  Green  vt  Batson,  5  Am.  St  Rep.  197 

Sales. — Implied  Warranties  Generally:  Sec  tne  extended  note  to 
Bragg  v.  Morrill,  24  Am.  Rep.  104,  and  the  notes  to  Fairbank  Canning  Co. 
v.  Metzger,  16  Am.  St.  Rep.  758;  Morse  r.  Moore,  23  Am.  St.  Rep.  794; 
Blackwood  v.  Cutting  Packing  Co.,  9  Am.  St.  Rep.  206,  and  Orieb  v.  Cole,  1 
Am.  St.  Rep.  537.  A  warranty  that  a  chattel  is  fit  for  a  particular  use  is 
ordinarily  implied  when  it  is  sold  for  such  a  use:  Beals  v.  Olmstead,  24  Vt. 
114;  58  Am.  Dec.  150,  and  note;  Best  v.  Flint,  58  Vt.  543;  56  Am.  Rep.  570; 
Sinclair  v.  Hathaway,  57  Mich.  60;  58  Am.  Rep.  327.  In  case  of  an  execu- 
tory contract  for  the  manufacture  of  articles  to  be  delivered  at  a  future  day, 
there  is  always  an  implied  warranty  that  the  articles  delivered  shall  answer 
the  purpose  for  which  they  were  designed:  Woodle  v.  Whitney,  23  Wis.  55; 
99  Am.  Dec.  102,  and  note;  Poland  v.  Miller,  95  Ind.  387;  48  Am.  Rep. 
730;  Snow  v.  ScJiomacker  Mfg.  Co.,  69  Ala.  Ill;  44  Am.  Rep.  509,  and  note; 
Pease  v.  Sabin,  38  Vt.  432;  91  Am.  Dec.  364,  and  note;  Rodger*  r.  Niks,  11 
Ohio  St.  48;  78  Am.  Dec.  290,  and  note. 
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[99  Michigan,  358.] 

Officers. — Public  Office  is  not  Property  within  the  meaning  of  con- 
stitutional provisions  providing  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law. 

Officers. — Public  Offices  are  Delegations  of  Portions  of  Sovereign 
Power  for  the  welfare  of  the  people.  They  are  not  the  subject  of  con- 
tracts, but  are  agencies  for  the  state,  revocable  at  pleasure  by  the  au- 
thority creating  them,  unless  such  authority  is  limited  by  the  power 
which  conferred  it. 

Officers.— Appointment  or  Election  to  Public  Office  does  not  estab- 
lish contract  relations  between  the  person  appointed  or  elected  and  the 
public. 
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Officers — Removal  of. — The  legislature  may  remove  public  officers,  not 
only  by  abolishing  the  office,  but  by  act  declaring  it  vacant,  and  may 
lodge  the  power  to  remove  from  statutory  offices  in  boards  or  other 
officers,  subject  to  statutory  regulations. 

Officers. — Removal  from  Poblio  Office  is  not  a  deprivation  of  the  offi- 
cer of  property,  even  if  the  removal  must  be  for  cause,   upon  specific 
.  charges,  and  after  an  opportunity  to  be  heard. 

Officers— Office  Taken  Sdbject  to  What  Conditions. — Statutory  offices 
are  taken  subject  to  legislative  action  as  to  removal,  and  constitutional 
offices  are  taken  subject  to  constitutional  provisions  and  changes;  both 
classes  of  offices  are  taken  upon  the  terms,  and  subject  to  the  conditions 
existing  by  law. 

Officers — Removal. — A  constitutional  state  officer  takes  office  subject  to 
an  existing  constitutional  provision  that  he  may  be  removed  by  the  gov- 
ernor  for  specified  reasons,  and  the  governor  may  so  remove  him  without 
a  trial  by  jury,  and  the  intervention  of  the  constitutional  judiciary. 

Constitutional  Law. — Due  Process  of  Law  means  the  law  of  the  land, 
by  which  is  to  be  understood  laws  general  in  their  operation,  and  not 
special  laws  passed  to  affect  the  rights'  of  particular  individuals  against 
their  will,  and  in  a  way  iu  which  the  same  rights  of  other  persons  are 
not  affected  by  existing  laws. 

Constitutional  Law. — Due  Process  of  Law  is  not  necessarily  judicial 
process.  Administrative  process,  regarded  as  necessary  in  government, 
and  sanctioned  by  long  usage,  is  as  much  due  process  as  any  otiier. 

Constitutional  Law — Doe  Processor  Law. — A  constitutional  requirement 
that  a  person  cannot  be  deprived  of  his  property  without  due  process  of 
law  does  not  'mply  that  all  trials  in  state  courts  affecting  property  must 
be  by  jury. 

Constitutional  Law — Due  Process  of  Law. — The  state  is  not  so  bound 
by  the  term  "due  process  of  law"  that  it  is  impossible  for  it  to  invest  its 
agents  with  its  offices  without  subjecting  itself,  so  far  as  their  removal 
is  concerned,  to  the  delays  and  uncertainties  of  strict  judicial  action, 
and  it  may,  in  cases  of  emergency,  summarily  remove  them  if  permitted 
by  the  state  constitution. 

Constitutional  Law— Removal  from  Office  by  Governor. — When  the 
state  constitution  invests  the  governor  with  power  to  remove  certain 
constitutional  state  officers  for  gross  neglect  of  official  duty,  it  is  the 
duty  of  the  governor,  upon  discovering  such  neglect,  to  remove  them 
after  notice  to  them  of  the  charge,  and  an  opportunity  to  be  heard,  and 
although  his  action  is  in  a  sense  judicial,  it  is  no  valid  objection  thereto 
that  he  acts  both  as  accuser  and  judge. 

Constitutional  Law— Removal  from  Office  bt  Governor — Gross  Neg- 
lect of  Official  Duty. — When  the  constitution  makes  it  the  duty  of 
the  secretary  of  state,  as  a  member  of  a  board  of  state  canvassers,  to  can- 
vass returns  and  certify  the  result  of  elections,  it  is  gross  neglect  of  offi- 
cial duty  on  his  part  to  fail  to  perform  such  official  duty,  and  to  permit 
an  erroneous  canvass  by  clerks  or  deputies,  and,  although  such  erro- 
neous canvass  is  not  permitted  intentionally  or  willfully,  it  is  the  duty  of 
the  governor,  upon  discovering  such  neglect,  to  remove  such  officer  from 
office  when  he  is  invested  with  such  power  under  the  state  constitution. 

Constitutional  Law — Process. — A  constitutional  provision  that  the  style 
of  all  process  shall  be  "  in  the  name  of  the  people  of  the  state"  applies 
only  to  the  judicial,  and  not  to  the  executive  department. 
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Cokstitutional  Law— Removal  from  Office. — Citation  by  the  governor 
to  state  officers  to  appear  before  him  and  show  cause  why  they  should 
not  be  removed  from  office  is  not  such  an  official  act  as  needs  authenti- 
cation, within  the  meaning  of  a  constitutional  provision  requiring  that 
"all  official  acts  of  the  governor,  his  approval  of  the  laws  excepted,  shall 
be  authenticated  by  the  great  seal  of  the  state,"  especially  when  he  is 
citing  the  custodian  of  the  great  seal  before  him  upon  charges  of  official 
misconduct. 

A.  A.  Ellis,  attorney  general,  Oeer  and  Williams,  and  Ca* 
hill  and  Ostrander,  for  the  relator. 

Smith,  Lee,  and  Day,  and  John  Atkinson,  and  F.  A.  Baker, 
for  the  respondent. 

861  Hooker,  J.  By  constitution  (art.  8,  sec.  4)  and  by 
statute  (Howell's  Stats.,  sec.  202)  the  board  of  state  can- 
vassers is  made  to  consist  of  the  secretary  of  state,  state  treas- 
urer, and  commissioner  of  the  state  land-office.  It  is  the  duty 
of  this  board  to  canvass  the  returns  from  the  various  counties 
of  the  state,  and  declare  the  result  of  elections  for  state  offi- 
cers and  upon  constitutional  amendments.  At  the  spring 
election  in  the  year  1893  four  amendments  to  the  constitution 
were  voted  upon  by  the  electors  of  the  state,  one  of  which  pro- 
vided for  an  increase  of  the  salaries  of  several  of  the  state 
officers,  including  the  secretary  of  state  and  the  commissioner 
of  the  state  land-office.  These  amendments  were,  by  the 
board  of  canvassers,  declared  carried.  Subsequently  the  re- 
turns were  recanvassed  96s  by  the  board,  in  obedience  to  a 
writ  of  mandamus  issued  by  this  court,  when  it  was  found  and 
declared  that  the  amendment  relating  to  salaries  was  de- 
feated. Proceedings  were  then  taken  by  the  governor,  which 
culminated  in  an  order  by  him  removing  each  of  said  officers 
from  his  office,  and  declaring  the  same  vacant;  and,  respond- 
ents refusing  to  surrender  their  respective  offices,  informations 
in  the  nature  of  quo  warranto  were  filed  in  the  name  of  the 
attorney  general,  upon  relation  of  the  governor,  to  try  their 
right  to  such  offices.  This  is  the  proceeding  against  the  secre- 
tary of  state. 

The  questions  in  the  case  are  raised  by  the  replication  and 
the  demurrer  of  respondent  thereto.  In  answer  to  the  plea, 
which  asserts  respondent's  election  and  accession  to  the  office 
of  secretary  of  state,  the  replication  sets  up  in  detail  the  facts 
upon  which  the  relator's  claim  is  based,  viz:  That  relator  was 
the  duly  elected  and  acting  governor  of  this  state;  that,  as 
such,  it  became  and  was  his  duty,  under  section  8  of  article 
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12  of  the  constitution,  to  inquire  into  the  condition  and 
administration  of  the  office  of  secretary  of  state,  and  the  man- 
ner in  which  respondent  performed  the  duties  of  such  office, 
for  the  purppse  of  determining  whether  said  respondent  had 
been  guilty  of  gross  neglect  of  duty  in  relation  to  his  duties 
as  a  member  of  the  board  of  state  canvassers,  and  to  remove 
respondent  from  said  office  for  gross  neglect  of  duty  if  he 
should  be  found  guilty  thereof;  that  a  charge  of  that  kind 
having  come  to  the  knowledge  of  the  relator  he  caused  written 
notice  to  be  served  upon  the  respondent,  which  notice  required 
him  to  appear  before  the  relator,  and  show  cause  why  he 
should  not  be  removed  from  his  office  of  secretary  of  state  for 
gross  neglect  of  duty  in  connection  with  the  canvass  of  the 
returns  in  relation  to  said  amendment  relating  to  salaries  of 
state  officers,  such  notice  containing  specific  charges  of  neglect, 
as  follows: 

363  «  Executive  Office, 

"Lansing,  February  6,  1894. 
"  To  John  W.  Jochim,  Secretary  of  State,  Joseph  F.  Hambilzer, 
State  Treasurer,  and  John  G.  Berry,  Commissioner  of  the 
State  Land-office,  Composing  the  Board  of  State  Canvassers, 
"Gentlemen:  Public  charges  have  been  made,  and  have 
come  to  my  knowledge,  that  gross  errors  were  made  in  the 
canvass  of  the  returns  of  votes  given  in  the  various  counties 
at  the  election  held  in  this  state  on  the  first  Monday  in  April, 
A.  D.  1893,  for  and  against  the  adoption  of  Joint  Resolution 
No.  10,  approved  March  9,  1893,  entitled  'Joint  Resolution 
proposing  an  amendment  to  section  one  (1),  article  nine  (9), 
of  the  constitution  of  this  state,  relative  to  the  salaries  of 
state  officers,'  by  which  it  was  made  to  appear  that  such 
amendment  to  the  constitution  had  been  ratified  and  approved 
by  a  majority  of  the  electors  voting  thereon,  whereas  it  is 
alleged  that,  by  a  true  and  correct  canvass  of  the  returns  of 
such  votes,  the  said  amendment  was  defeated.  Under  the 
power  granted  and  duty  imposed  upon  me,  as  governor  of  this 
state,  by  section  eight  (8)  of  article  (12)  of  the  constitution, 
it  became  necessary  to  inquire  into  the  administration  and 
condition  of  your  several  offices,  and  especially  into  the  man- 
ner in  which  you  have,  severally  and  collectively,  performed 
the  duties  of  the  board  of  state  canvassers,  of  which  you  are 
€%  officio  members,  for  the  purpose  of  determining  whether 
you  have  been  guilty  of  gross  neglect  of  duty  in  the  matter 
of  canvassing  the  said  returns. 
am.  St.  Rir..  Vol.  xi.i.-m 
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"You  are  therefore  severally  cited  and  required  to  appear 
before  me,  at  the  executive  office  in  the  city  of  Lansing,  on 
the  15th  day  of  February,  1894,  at  1  o'clock  in  the  afternoon, 
then  and  there  to  answer  to  the  following  specific  charges,  viz: 

"  1.  That  you,  the  said  John  W.  Jochim,  secretary  of  state, 
Joseph  F.  Hambitzer,  state  treasurer,  and  John  G.  Berry,  com- 
missioner of  the  state  land-office,  who  are  the  board  of  state 
canvassers  under  the  constitution  and  laws  of  this  state,  were, 
each  and  every  one  of  you,  guilty  of  gross  neglect  of  duty,  in 
this:  That  you  did  not,  nor  did  either  of  you,  examine  the 
statements  or  returns  of  votes  from  the  several  counties,  filed 
in  the  office  of  the  secretary  of  state,  showing  the  number  of 
votes  cast  for  and  against  said  proposed  amendment  to  the 
constitution  relative  to  the  salaries  of  state  officers,  by  the 
electors  in  this  state  at  the  election  in  April,  1893. 

"2.  That  you  were  severally  guilty  of  gross  neglect  of  duty, 
in  this:  That  you  did  not,  nor  did  either  of  you,  ascertain  and 
determine  the  result  of  such  vote,  nor  perform  with  due  and 
proper  care  the  duties  relating  to  canvassing  the  statements 
and  returns  from  the  several  counties  of  the  votes  given  at 
such  election  for  and  against  said  proposed  amendment  to  the 
constitution,  required  364  of  and  imposed  upon  you,  as  mem- 
bers of  the  said  board  of  state  canvassers,  by  the  constitution 
and  laws  of  this  state. 

"  3.  That  you  were  severally  guilty  of  gross  neglect  of  duty, 
in  this:  That  you  made,  and  suffered  to  be  made,  gross  errors 
in  the  canvass  of  the  statements  and  returns  filed  in  the  office 
of  the  secretary  of  state  of  the  votes  given  in  the  several  coun- 
ties at  said  election  in  April,  1893,  for  and  against  said  pro- 
posed amendment  to  the  constitution,  by  which  it  was  falsely 
made  to  appear  that  such  proposed  amendment  had  been 
approved  and  ratified  by  a  majority  of  the  electors  voting 
thereon,  whereas,  by  a  true  and  correct  canvass  of  the  said 
statements  and  returns,  the  said  proposed  amendment  was 
defeated. 

"4.  You  are  further  required,  then  and  there,  to  show 
cause  why  you,  and  each  of  you,  should  not  be  removed  from 
office  for  gross  neglect  of  duty. 

"  John  T.  Rich,  Governor." 

The  replication  further  alleges  that  the  respondent  appeared 
by  counsel  before  relator,  and  moved  to  vacate  the  notice  and 
dismiss  the  charges,  for  reasons  following: 

*4 1.  The  governor  has  no  power,  under  section  8  of  article 
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12,  or  any  other  provision  of  the  constitution,  to  remove  the 
respondents,  or  either  of  them,  from  their  respective  offices, 
for  any  misconduct  on  their  part,  or  on  the  part  of  either  of 
them,  as  members  of  the  board  of  state  canvassers. 

"2.  The  power-of  the  governor,  under  section  8,  article  12, 
of  the  constitution,  is  confined  to  the  official  misconduct  of 
the  officers  therein  named,  in  the  performance  of  the  duties 
appertaining  to  each  of  said  officers,  separately  and  severally 
considered;  and  it  does  not  include  such  duties  as  are  per- 
formed by  such  officers,  jointly  with  others,  as  members  of 
constitutional  or  statutory  bodies  or  boards. 

"3.  The  house  of  representatives,  under  sections  1,  2,  and  3, 
article  12,  of  the  constitution,  has  the  sole  power  to  direct  an 
impeachment  of  these  respondents  for  misconduct  in  the  per- 
formance of  their  duties  when  acting  as  a  board  of  state  can- 
vassers, and  the  senate  has  exclusive  jurisdiction  to  try  any 
such  impeachment. 

"4.  The  charges  set  forth  in  the  notice  served  upon  these 
respondents  are  wholly  insufficient  and  fatally  defective,  for 
the  reason  that  it  is  not  alleged  therein  that  the  neglect  of 
these  respondents,  or  any  of  them,  was  intentional,  or  that 
they,  or  either  of  them,  have  knowingly  and  designedly 
neglected  any  official  duty,  or  that  they,  or  either  of  them, 
have  neglected  to  perform  any  duty  with  an  evil  intent,  or 
for  any  improper,  illegal,  or  culpable  purpose. 

365  »  5  The  charges  contained  in  said  notice  do  not  make 
or  state  a  case  of  gross  neglect  of  duty,  within  the  meaning  of 
section  8,  article  12,  of  the  constitution;  and  the  governor, 
sitting  as  a  court  of  impeachment,  has  no  jurisdiction  or  power 
to  render  judgment  of  removal  thereon. 

"6.  The  notice  served  on  respondents  is  void,  because  it  is 
not  'in  the  name  of  the  people  of  the  state  of  Michigan,'  as 
required  by  section  35  of  article  6  of  the  constitution,  ami  it 
is  not  authenticated  by  the  great  seal  of  the  state,  as  required 
by  section  18  of  article  5  of  the  constitution. 

"  7.  The  board  of  state  canvassers  is  created  by  the  consti- 
tution of  tliis  state,  and,  in  the  performance  of  their  duties 
and  functions,  the  members  of  said  board,  in  the  absence  of 
conduct  on  their  part  amounting  to  a  criminal  offense,  are  not 
subject  to  the  control  or  interference  of  the  governor  of  the 
state,  or  of  any  other  branch  or  department  of  the  govern- 
ment; and,  excepting  the  power  of  the  legislature  to  deter- 
mine  any  case   where  the   decision  of  the  state   board   of 
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canvassers  is  contested,  they  are  answerable  or  amenable 
only  to  the  people  of  the  state,  by  whom  they  were  elected  to 
their  respective  offices." 

It  is  further  alleged  that  the  motion  was  denied;  that  evi- 
dence was  introduced  in  support  of  the  information,  as  fol- 
lows: 

1.  The  returns  from  the  several  counties  showing  the  vote 
upon  said  amendment. 

2.  The  canvass  of  said  returns,  purporting  to  have  been 
made  and  signed  by  respondent  and  the  other  members  of  the 
board  of  state  canvassers  upon  May  16,  1893,  from  which  it 
appears  that  the  said  amendment  was  carried  by  a  majority 
of  eighteen  hundred  and  twenty-one  votes. 

3.  The  canvass  of  said  returns  subsequently  made  by  said 
officers,  under  the  order  of  the  supreme  court,  showing  the 
defeat  of  said  amendment  by  eleven  thousand  four  hundred 
and  fifty-five  votes. 

4.  Vouchers  showing  the  amounts  paid  to  respondent  and 
the  other  members  of  said  board  for  their  expenses  in  making 
said  canvasses. 

5.  A  stipulation  by  counsel  that  a  short  time  prior  to  May 
16,  1893,  respondent  was  notified  by  his  clerks  that  a  tabu- 
lated statement  showing  the  votes  for  and  against  said  amend- 
ment had  been  prepared,  and  was  ready  to  be  signed  by  the 
members  of  the  state  board  of  canvassers;  that  thereupon 
respondent  notified  the  other  members  of  said  board  by  tele- 
gram, in  response  to  which  they  came  to  Lansing,  and  signed 
said  tabulated  statement  prepared  by  366  their  clerks;  that 
neither  of  them  compared  or  examined  the  returns  from  any 
county,  nor  did  they  compare  them  with  the  tabulated  state- 
ment aforesaid;  that  they  relied  upon  what  their  clerks 
stated  about  such  statement  being  correct,  and,  believing  it  to 
be  so,  signed  it;  and  that  was  all  that  they  had  to  do  with  it. 

The  replication  further  states  that  no  evidence  was  offered 
upon  the  part  of  respondent;  that  an  order  adjudging  respond- 
ent guilty,  and  removing  him  from  his  said  office,  was  there- 
upon made,  and  duly  served  upon  said  respondent  upon  the 
nineteenth  day  of  February,  1894.  As  stated,  a  demurrer  to 
this  replication  was  filed. 

The  important  questions  presented  by  this  record  are,  1. 
The  power  of  the  governor  to  remove  respondent;  2.  The  suf- 
ficiency of  the  cause  alleged.  The  jurisdiction  of  this  court 
to  review  or  pass  upon  the  official  acts  of  a  co-ordinate  branch 
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of  government  was  not  discussed.  It  was  referred  to  in  the 
brief  of  counsel  for  the  relator,  with  an  express  disavowal  of 
a  desire  to  raise  the  question.  We  shall  therefore  omit  a 
discussion  of  that  subject. 

Whatever  authority  the  governor  has  to  remove  respondent 
must  be  found  in  section  8  of  article  12  of  the  constitution, 
which  reads  as  follows:  "The  governor  shall  have  power, 
and  it  shall  be  his  duty,  except  at  such  time  as  the  legisla- 
ture may  be  in  session,  to  examine  into  the  condition  and 
administration  of  any  public  office,  and  the  acts  of  any  pub- 
lic officer,  elective  or  appointed,  to  remove  from  office  for 
gross  neglect  of  duty,  or  for  corrupt  conduct  in  office,  or  any 
other  misfeasance  or  malfeasance  therein,  either  of  the  follow- 
ing state  officers,  to  wit:  The  attorney  general,  state  treasurer, 
commissioner  of  land-office,  secretary  of  state,  auditor  gen- 
eral, superintendent  of  public  instruction,  or  members  of  the 
state  board  of  education,  or  any  other  officer  of  the  state, 
except  legislative  and  judicial,  elective  or  appointed,  and  to 
appoint  a  successor  for  the  remainder  of  their  respective  unex- 
pired term  of  office,  and  report  the  causes  of  such  removal  to 
the  legislature  at  its  next  session." 

367  It  is  contended  that  this  section  is  in  violation  of  the 
amendment  of  the  constitution  of  the  United  States  which 
provides  that  no  state  shall  "  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law":  U.  S.  Const, 
amend.  14,  sec.  1.  As  the  constitution  of  this  state  contains 
the  same  provision  (art.  6,  sec.  32),  no  new  right  was  con- 
ferred upon  officeholders,  nor  was  any  modification  of  the 
power  of  the  governor  to  remove  officers  under  section  8  of 
article  12,  consequent  upon  the  adoption  of  the  fourteenth 
amendment.  Any  question  that  can  now  be  raised  upon  the 
latter  could  have  been  raised  under  the  former  at  any  time 
since  section  8  of  article  12  was  adopted;  and  all  decisions 
upon  section.  32  of  article  6  are  applicable  to  this  provision 
of  the  fourteenth  amendment,  unless  in  contravention  of 
federal  decisions  thereon.  To  sustain  this  point  it  must 
appear:  1.  That  the  removal  from  office  is  a  deprivation  of  the 
respondent  of  his  property;  and  2.  That  it  was  sought  to  be 
accomplished  without  due  process  of  law. 

A  public  office  cannot  be  called  "property,"  within  the 
meaning  of  these  constitutional  provisions.  If  it  could  be 
it  would  follow  that  every  public  officer,  no  matter  how  insig- 
nificant the  office,  would  have  a  vested  right  to  hold  his  office 
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until  the  expiration  of  the  term.  Public  offices  are  created 
for  the  purposes  of  government.  They  are  delegations  of 
portions  of  the  sovereign  power  for  the  welfare  of  the  public.  • 
They  are  not  the  subjects  of  contracts,  but  they  are  agencies 
for  the  state,  revocable  at  pleasure  by  the  authority  creating 
them,  unless  such  authority  be  limited  by  the  power  which 
conferred  it.  In  the  case  of  City  of  Wyandotte  v.  Drennan, 
46  Mich.  480,  Mr.  Justice  Cooley,  in  giving  the  opinion  of  the 
court,  said: 

"It  is  claimed,  however,  that,  when  the  salary  is  fixed  at 
the  time  when  the  office  is  accepted,  the  acceptance  is  pre- 
sumed to  have  the  salary  in  view,  and  a  contract  is  368 
thereby  effected  between  the  officer  and  the  city,  which  neither 
can  change  without  the  consent  of  the  other.  This  is  a  posi- 
tion that  has  frequently  been  taken,  and  almost  as  often 
overruled.  Nothing  seems  better  settled  than  that  an  appoint- 
ment or  election  to  a  public  office  does  not  establish  contract 
relations  between  the  person  appointed  or  elected  and  the 
public.  The  leading  case  of  Butler  v.  Pennsylvania,  10  How. 
402,  has  been  universally  regarded  as  having  settled  that 
question,  and  it  has  been  followed  by  decisions  in  numerous 
cases.  The  salary  or  other  compensation  is  therefore  at  the 
discretion  of  the  legislative  authority  of  the  state,  or  of  such 
other  authority  as  the  legislature  has  seen  fit  to  intrust  it  to. 
This  was  indirectly  recognized  in  Ohapoton  v.  Detroit,  38 
Mich.  636,  a  case  which  is  in  point  here. 

"It  is  said  on  behalf  of  the  defendant  in  error  that  the 
principle  above  stated  rests  on  the  right  of  the  officer  to 
resign  and  give  up  his  office  at  any  time;  and  it  is  further 
said  this  right  did  not  exist  in  the  case  of  this  officer,  because 
he  could  only  resign  to  the  common  council — the  very  body 
that  reduced  the  salary — and  the  council  might  keep  him  in 
by  refusing  to  accept  his  resignation.  Whether  the  council 
could  in  this  way  compel  the  recorder  to  continue  in  the  per- 
formance of  his  duties  we  do  not  care  to  consider  in  this  case^ 
because  we  think  the  legislative  authority  over  the  subject 
does  not  depend  upon  the  existence  or  nonexistence  of  any 
such  power.  Offices  are  created  for  the  public  good,  at  the 
will  of  the  legislative  power,  with  such  powers,  privileges,  and 
emoluments  attached  as  are  believed  to  be  necessary  or  impor- 
tant to  make  them  accomplish  the  purposes  designed.  But, 
except  as  it  may  be  restrained  by  the  constitution,  the  legis- 
lature has  the  same  inherent  authority  to  modify  or  abolish 
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that  it  has  to  create;  and  it  will  exercise  it  with  the  like  con- 
siderations in  view.  Whoever  accepts  a  public  office  must 
accept  it  with  this  principle  of  constitutional  law  in  view; 
and,  if  his  compensation  is  reduced  below  what  seems  to  him 
reasonable,  it  may  be  a  hardship,  but  it  is  not  a  legal  wrong. 
The  legislative  power  is  ample,  and  he  is  supposed  to  know 
when  he  takes  the  office  that  it  is  liable  to  be  exercised." 

The  legislature  may  remove  officers,  not  only  by  abolishing 
the  office,  but  by  an  act  declaring  it  vacant,  as  was  done  by 
act  No.  140,  section  13,  Laws  of  1891:  Throop  v.  869  Lang- 
don,  40  Mich.  673;  Auditors  v.  Benoit,  20  Mich.  184;  4  Am. 
Rep.  382.  And  it  may  lodge  the  power  to  remove  from  statu- 
tory offices  in  boards  or  other  officers,  subject  to  statutory 
regulations.  And,  while  it  cannot  remove  incumbents  of 
constitutional  offices,  it  is  not  because  of  an  inherent  difference 
in  the  qualities  of  the  office,  but  because  the  power  to  remove 
is  limited  to  the  power  that  creates.  The  constitutional  offi- 
cer is  an  agent  of  government.  There  is  the  same  lack  of  the 
ingredients  of  contract,  and  the  same  power  to  abolish  the 
office  or  remove  the  officer  by  amendment  of  the  constitu- 
tion: City  Council  v.  Sweeney,  44  Ga.  463;  9  Am.  Rep.  172; 
Butler  v.  Pennsylvania,  10  How.  402. 

The  fact  that  some  cases  hold  that  removals  from  office 
cannot,  in  some  instances,  be  made,  except  upon  cause  shown, 
upon  notice,  specific  charges,  and  after  a  hearing  in  its  nature 
judicial,  does  not  militate  against  this  doctrine.  These  cases 
flimply  hold  that  removals  are  limited  by  the  power  of  the 
people  or  legislature,  through  the  constitution  or  statute;  not 
that  a  vested  property  right  is  involved  in  the  holding  of 
office,  or  that  removal  is  beyond  the  power  which  creates 
the  office  and  the  officer.  Nor  does  it  follow  that  removal  from 
office  is  a  deprivation  of  the  officer  of  property,  because  it 
must  be  for  cause,  upon  specific  charges,  and  after  an  oppor- 
tunity to  be  heard.  Many  cases  may  be  found  that  speak  of 
the  disgrace  of  removals,  and  the  right  to  hold  an  office  under 
election.  Of  these  the  case  of  Page  v.  Hardin,  8  B.  Mon.  672, 
perhaps,  goes  the  furthest. 

The  case  of  Dullam  v.  Willson,  53  Mich.  393,  51  Am.  Rep. 
128,  discusses  section  8  of  article  12,  holding  that  it  was  not 
designed  to  confer  upon  the  governor  power  to  remove  with- 
out charges  and  hearing;  but  it  recognizes  the  power  of  the 
people  over  public  offices,  and  sustains  the  authority  of  *'° 
t'p*  governor,  under  this  section,  to  remove  for  cause.     Mr. 
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Justice  Champlin  says:  "That  under  the  amendment  the 
governor  was  vested  with  the  power  of  determining  whether 
the  specified  causes  exist,  appears  to  me  too  plain  for  serious 
contradiction.  I  fully  concur  in  the  views  expressed  upon, 
this  point  by  the  learned  counsel  for  the  respondent  (Judge 
Christiancy),  wherein  he  says:  '  It  was  competent,  by  consti- 
tutional amendment,  to  authorize  him  to  exercise  such  judi- 
cial power.  And  while  this  amendment  gives  the  power  of 
removal  only  for  the  causes  which  it  specifies  (which,  though 
similar  in  character,  are  not  identical  with  those  specified  in 
the  statute),  and  the  question  of  the  officer's  guilt  is  one  judi- 
cial in  its  nature,  yet  the  amendment  imposes  a  duty  and 
confers  upon  the  governor  the  power  "  to  examine  into  the 
condition  and  administration  of  the  office  and  public  acts  of 
the  officers"  to  which  it  applies,  and  to  remove  them  from  office 
for  the  causes  there  enumerated;  thus,  in  effect,  giving  him 
the  right  to  try  the  question  whether  the  officer  is  guilty  or 
not,  and  to  remove  him  from  his  office.'  The  counsel  for  the 
respondent,  while  granting  this,  insist  that  such  removal  can- 
not be  made  without  charges,  notice,  and  an  opportunity  for 
defense,  and  this  I  consider  the  important  question  in  the 
case.  Unless  it  is  the  manifest  intention  of  the  section  under 
consideration  that  the  proceedings  should  be  ex  parte  as  well 
as  summary,  a  removal  without  charges,  notice,  and  an  oppor- 
tunity for  defense  cannot  be  upheld." 

Again,  as  all  statutory  offices  are  taken  subject  to  legisla- 
tive action,  so  all  constitutional  offices  are  taken  subject  to 
constitutional  changes,  and  both  are  upon  the  terms  and  sub- 
ject to  the  conditions  existing  by  law.  One  of  the  constitu- 
tional conditions  upon  which  the  respondent  took  his  office 
was  that  he  would  be  subject  to  removal  by  the  governor, 
under  article  12,  section  8:  Frey  v.  Michie,  68  Mich.  328; 
Fvller  v.  Attorney  General,  98  Mich.  96. 

But  conceding,  for  the  argument,  that  the  office  is  a  vested 
property  right,  what  is  the  "  due  process  of  law"  to  which  the 
respondent  is  entitled,  under  the  constitutions  3ri  of  this 
state  and  the  United  States?  Counsel  contend  that  it  can 
mean  nothing  less  than  a  trial  by  the  constitutional  judici- 
ary, and  perhaps  a  jury.  If  so,  it  must  be  because  the  con- 
stitutional office  differs  from  the  statutory  office,  as  several 
cases  hold  that  removals  from  the  latter  may  be  made  with- 
out the  intervention  of  courts:  Dullam  v.  Willson,  53  Mich. 
392;  51  Am.  Rep.  128;  People  v.  Stuart,  74  Mich.  415;  16  Am. 
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St.  Rep.  644;  Wellman  v.  Board  of  Police,  84  Mich.  558,  91 
Mich.  427;  Fuller  v.  Attorney  General,  98  Mich.  96.  But  this 
language  of  the  constitution  means  less  than  that.  The 
words  "due  process  of  law,"  as  used  in  the  constitution  (art. 
6,  sec.  32),  mean  the  law  of  the  land,  by  which  are  to  be 
understood  laws  which  are  general  in  their  operation,  and 
not  special  acts  of  legislation  passed  to  affect  the  rights  of 
particular  individuals  against  their  will,  and  in  a  way  in 
which  the  same  rights  of  other  persons  are  not  affected  by 
existing  laws:  Sears  v.  Cottrell,  5  Mich.  251.  Due  process  is 
not  necessarily  judicial  process.  Administrative  process, 
which  has  been  regarded  as  necessary  in  government,  and 
sanctioned  by  long  usage,  is  as  much  due  process  as  any 
other:  Weimer  v.  Bunbury,  30  Mich.  201.  In  this  case  the 
treasurer  of  the  city  of  Niles  did  not  collect  and  pay  over  to 
the  county  treasurer  certain  taxes,  whereupon,  in  accordance 
with  the  statute,  the  county  treasurer  issued  a  warrant  to  the 
sheriff,  commanding  him  to  levy  and  collect  the  amount  from 
the  property  of  the  city  treasurer.  It  was  held  not  to  invade 
article  6,  section  32. 

The  federal  decisions  also  qualify  the  claim  of  respondent's 
counsel.  In  Ex  parte  Wall,  107  U.  S.  265,  it  is  said  that 
what  is  due  process  of  law  in  the  state  is  regulated  by  the 
law  of  the  state.  The  requirement  of  the  constitution  that  a 
person  cannot  be  deprived  of  his  property  without  due  process 
of  law  does  not  imply  that  all  trials  in  the  state  courts  affect- 
ing property  must  be  by  jury. 

979  "Due  process  of  law  does  not  require  a  plenary  suit 
and  a  trial  by  jury  in  all  cases  where  property  or  personal 
rights  are  involved It  is,  in  all  cases,  that  kind  of  pro- 
cedure which  is  suitable  and  proper  to  the  nature  of  the  case, 
and  sanctioned  by  the  established  customs  and  usages  of  the 
courts":  See,  also,  New  York  etc.  R.  R.  Co.  v.  Town  of  Bristol, 
151  U.  S.  556. 

In  Den  v.  Hoboken  etc.  Imp.  Co.,  18  How.  272,  Curtis,  J., 
says:  "For,  though  'due  process  of  law'  generally  implies 
and  includes  actor,  reus,  judex,  regular  allegations,  opportunity 
to  answer,  and  a  trial  according  to  some  settled  course  of  judi- 
cial proceedings,  yet  this  is  not  universally  true." 

This  case,  by  an  exhaustive  review  of  English  and  Amer- 
ican authorities,  vindicates  summary  methods  on  the  part  of 
the  government  to  obtain  its  due  from  a  tax  collector,  anal- 
ogous to  the  proceedings  in  the  case  of  Weiiner  v.  Bunbury,  30 
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Mich.  201.  Certainly  the  resort  to  similar  proceedings  by 
the  government  to  reclaim  its  offices  may  be  equally  neces- 
sary and  justifiable.  In  a  discussion  of  this  subject  in  the 
case  of  Davidson  v.  New  Orleans,  96  U.  S.  103,  Mr.  Justice 
Miller  said: 

"  The  history  of  the  English  mode  of  dealing  with  public 
debtors,  and  enforcing  its  revenue  laws,  is  reviewed  [referring 
to  Den  v.  Hoboken  etc.  Imp.  Co.,  18  How.  272],  with  the  result 
Kf  showing  that  the  rights  of  the  crown,  in  these  cases,  had 
always  been  enforced  by  summary  remedies,  without  the  aid 
of  the  usual  course  of  judicial  proceedings,  though  the  latter 
were  resorted  to  in  the  exchequer  court  when  the  officers  of 
the  government  deemed  it  advisable.  And  it  was  held  that 
such  a  course  was  'due  process  of  law,'  within  the  meaning 
of  that  phrase,  as  derived  from  our  ancestors,  and  found  in 
our  constitution. 

"It  is  not  a  little  remarkable  that  while  this  provision  has 
been  in  the  constitution  of  the  United  States,  as  a  restraint 
upon  the  authority  of  the  federal  government,  for  nearly  a 
century,  and  while,  during  all  that  time,  the  373  manner  in 
which  the  powers  of  that  government  have  been  exercised 
has  been  watched  with  jealousy,  and  subject  to  the  most  rigid 
criticism  in  all  its  branches,  this  special  limitation  upon  its 
powers  has  rarely  been  invoked  in  the  judicial  forum  or  the 
more  enlarged  theater  of  public  discussion.  But  while  it  has 
been  a  part  of  the  constitution,  as  a  restraint  upon  the  power 
of  the  states,  only  a  very  few  years,  the  docket  of  this  court 
is  crowded  with  cases  in  which  we  are  asked  to  hold  that 
state  courts  and  state  legislatures  have  deprived  their  own 
citizens  of  life,  liberty,  or  property  without  due  process  of 
law.  There  is  here  abundant  evidence  that  there  exists  some 
strange  misconception  of  the  scope  of  this  provision  as  found 
in  the  fourteenth  amendment.  In  fact,  it  would  seem  from 
the  character  of  many  of  the  cases  before  us,  and  the  argu- 
ments made  in  them,  that  the  clause  under  consideration  is 
looked  upon  as  a  means  of  bringing  to  the  test  of  the  decision 
of  this  court  the  abstract  opinions  of  every  unsuccessful  liti- 
gant in  a  state  court  of  the  justice  of  the  decision  against 
him,  and  of  the  merits  of  the  legislation  on  which  such  a 
decision  may  be  founded":  See,  also,  Springer  v.  United  States, 
102  U.  S.  586;  Hilton  v.  Merritt,  110  U.  S.  97,  107;  Campbell 
v.  Holt,  115  U.  S.  620;  Railway  Co.  v.  Humes,  115  U.  S.  512; 
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Provident  Institution  v.  Jersey  City,  113  U.  S.  506;  Garrison 
v.  City  of  New  York,  21  Wall.  196. 

From  these  authorities  it  appears  that  the  state  is  not  so 
bound  by  the  term  u  due  process  of  law,"  in  the  constitutions, 
that  it  is  impossible  for  it  to  invest  its  agents  with  its  offices 
without  subjecting  itself  to  the  delays  and  uncertainties  of 
strict  judicial  action  in  cases  of  emergency.  While  in  many 
cases  (and,  under  the  decision  in  the  case  of  Dullam  v.  Will- 
son,  53  Mich.  392,  51  Am.  Rep.  128,  perhaps  in  this)  the  power 
of  removal  is  a  limited  and  restricted  one,  to  be  exercised 
along  given  lines  and  with  prescribed  formalities,  as  already 
stated,  it  is  not  by  reason  of  an  inherent  right  of  property  in 
the  officer,  bringing  him  within  the  protection  of  the  fourteenth 
amendment,  but  because  of  the  limitations  of  the  law.  The 
Michigan  cases  already  cited  settle  374  for  this  state  the 
authority  of  the  governor,  under  the  constitution. 

It  is  said,  however,  that  the  governor,  in  this  case,  made 
his  own  charges  and  employed  his  own  counsel,  and  is  there- 
fore to  sit  as  judge  in  his  own  case.  One  of  the  duties  of  the 
governor,  under  section  8,  artiole  12,  is  to  investigate  the  state 
offices.  He  is  given  inquisitorial  power,  that  he  may  ascer- 
tain their  condition,  for  the  public  welfare.  No  other  means 
is  provided  for  acquiring  the  necessary  information.  If  he 
discovers  irregularities  of  particular  character  it  is  his  duty 
to  remove  the  officer,  and  supply  his  place  by  appointment, 
reporting  his  action  to  the  legislature  at  the  next  session. 
Dullam  v.  Willson,  53  Mich.  392,  51  Am.  Rep.  128,  is  author- 
ity for  the  proposition  that  the  incumbent  is  entitled  to  notice 
of  the  charge,  and  an  opportunity  to  be  heard  in  his  defense. 
This  necessarily  implies  that  the  governor's  action  is,  in  a 
sense,  judicial.  But  it  does  not  follow  that  the  investigation 
must  be  made  by  some  other  person  or  officer,  who  must 
make  complaint  to  the  governor;  that  the  complainant  must 
procure  counsel;  or  that  the  governor  is  necessarily  interested, 
and  thereby  disqualified  from  hearing  and  determining,  be- 
oause  he  performs  the  other  duties  which  are  specifically 
imposed  upon  him  by  this  section  of  the  constitution.  It  is 
no  uncommon  thing  for  judges  to  order  arrests  and  prosecution 
for  acts  committed  in  their  presence,  such  as  contempts,  per- 
jury, and  perhaps  other  offenses,  and  they  are  not  thereby 
disqualified.  There  is  nothing  in  the  record  to  show  any 
interest  upon  the  part  of  the  governor,  further  than  to  ascer- 
tain the  condition  of  the  office,  and  to  act  upon  the  informa- 
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lion  obtained  as  the  constitution  requires.  It  is  the  duty  of 
the  governor  to  investigate,  using  all  lawful  means  to  go  to 
the  bottom  of  any  real  or  supposed  irregularity.  To  that  end 
he  may  use  clerks  and  expert  accountants,  if  necessary;  and 
it  is  fair  to  presume  that  ST5  the  state  would  recognize  the 
expenses  as  legitimate  obligations.  The  law  does  not  require 
a  complainant  nor  prevent  the  governor  from  committing  the 
interests  of  the  state  to  competent  lawyers,  official  or  other- 
wise. Finally,  the  governor  acts  judicially  upon  the  accumu- 
lated evidence  and  such  explanations,  by  way  of  defense,  as 
the  respondent  may  offer.  In  this  respect  his  action  is  simi- 
lar to  that  discussed  in  Fuller  v.  Attorney  General,  98  Mich. 
96,  which  discussion  it  is  unnecessary  to  repeat. 

We  come  next  to  the  charges.  It  is  contended  that  they  are 
insufficient,  because  the  act  is  not  alleged  to  have  been  inten- 
tional, and  because  it -was  not  gross  neglect  to  permit  an  erro- 
neous canvass  by  clerks;  further,  that  the  act  was  not  within 
the  provision  of  section  8,  because  it  was  an  act  done  by  th© 
respondent  as  a  member  of  the  board  of  canvassers,  and  not 
as  secretary  of  state,  and  that  the  only  remedy  was  by  im- 
peachment by  the  legislature.  To  these  is  impliedly  added, 
and  strenuously  argued,  that  the  legislature  could  not  im- 
peach for  gross  neglect,  and  that,  therefore,  the  governor  could 
not  remove  for  such  neglect.  It  is  true  that,  before  the  defal- 
cation of  the  state  treasurer  in  1860,  the  governor  could  not 
remove  a  constitutional  officer,  and  that  a  defaulting  treas- 
urer had  the  lawful  authority  to  continue  to  receive  the  pub- 
lic funds  until  the  legislature  should  convene,  and  proceed 
by  impeachment  to  secure  his  removal.  Doubtless  this  con- 
dition of  affairs,  as  counsel  assert,  led  to  the  adoption  of  the 
amendment  of  1862,  viz.,  article  12,  section  8.  It  is  also  true 
that  section  1  of  article  12  gives  to  the  legislature  the  sole 
power  to  impeach  civil  officers  for  corrupt  conduct  in  office, 
or  for  crimes  and  misdemeanors.  If  no  further  power  of 
impeachment  existed  than  as  mentioned  in  section  1  it  must 
be  conceded  to  follow  that  the  governor  was  granted  a  broader 
power  of  removal  than  the  legislature  had  by  way  of  impeach- 
ment. But  the  people  had  376  the  undoubted  power  to  au- 
thorize removals  by  the  governor  for  causes  not  theretofore 
mentioned  as  a  ground  for  impeachment.  They  certainly 
made  it  his  duty  to  remove  for  gross  neglect,  and  we  cannot 
accept  the  proposition  that  the  amendment  was  not  intended 
to  include  that  which  it  especially  mentions  in  terms  unmis- 
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takable  to  the  common  understanding.  Nor  do  we  think 
there  is  any  merit  in  the  point  that  the  duty  of  canvassing 
the  returns  is  not  the  official  duty  of  the  secretary  of  state. 
By  virtue  of  his  office  he  is  one  of  three  who  constitute  a 
board.  Without  his  office  he  could  not  act,  and  we  think  the 
part  performed  by  him  is  an  official  act  of  the  secretary  of 
state. 

It  remains  to  discuss  the  character  of  the  charges  made. 
The  only  duties  of  the  board  of  state  canvassers  are  to  canvass 
the  returns,  and  determine  and  certify  the  result  of  elections. 
Theirs  is  the  culminating  act  of  the  army  of  persons  who 
have  had  to  do  with  the  receiving  and  counting,  recording, 
and  transmitting  of  the  votes  which  signify  the  will  of  the 
people.  Section  202  of  Howell's  Statutes  makes  it  the  duty 
of  these  officers  to  attend,  and  form  the  board  of  state  can- 
vassers. Their  duties  are  specifically  pointed  out.  The  times 
when  they  are  to  meet  are  provided  by  law.  No  provision  is 
made  for  deputies  or  clerks,  but  all  go  to  show  that  this 
important  duty  is  to  be  performed  by  them  in  person,  as  the 
certificate  signed  by  them  asserts.  It  is  not  confided  to 
inferior  officials,  but  to  three  of  the  state  officers  of  greatest 
dignity  and  importance.  It  appears  to  have  been  the  design 
of  the  law-makers  to  place  the  votes  of  the  people  in  the  keep- 
ing of  the  most  responsible  officers  of  the  state;  and  no  argu- 
ment ought  to  be  necessary  to  show  that  it  was  not  expected 
that  the  returns  would,  upon  their  arrival,  be  turned  over  to 
an  irresponsible  clerk  in  the  secretary's  office,  having  no 
official  relation  to  the  canvass,  whose  87r  tabulation  should 
be  the  canvass,  and  that  the  mere  signing  of  their  three  names 
to  his  production  should  constitute  a  full  compliance  on  the 
part  of  these  officers  with  the  law  prescribing  the  duties  of 
the  state  canvassers.  Section  207  requires  an  examination 
by  the  board  of  the  several  statements  of  the  votes,  and  that 
they  make  a  statement  of  the  whole  number  of  votes  cast  for 
each  office,  while  section  209  makes  it  their  duty  to  certify 
such  statement  to  be  correct.  A  mere  failure  to  certify  could 
be  called  "  neglect."  What  shall  be  said  of  it  when  the  cer- 
tificate is  made  without  knowledge  of,  or  any  attempt  to  ascer- 
tain, the  fact?  An  officer  is  elected  for  two  years.  Who  shall 
count  and  keep  the  money  of  the  state,  or  keep  its  great  seal 
for  a  couple  of  years,  is  not  a  matter  of  vital  importance;  but 
an  amendment  of  the  constitution  changes,  perhaps  for  all 
time,  the  fundamental  law,  releasing  or  reclaiming  by  the 
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people  some  right  or  power  over  the  legislature  and  officers, 
the  consequence  of  which  may  be  stupendous.  In  the  present 
instance  it  was  a  matter  of  money — several  thousand  dollars 
a  year;  and,  while  many  may  feel  that  the  defeat  of  this 
amendment  was  unfortunate,  it  is  vastly  more  unfortunate  to 
have  the  will  of  the  people  thwarted,  though  it  be  the  result 
of  carelessness  only,  or  neglect  on  the  part  of  the  board  to  per- 
form the  only  duty  imposed  upon  them  by  law.  Looking  at 
the  circumstances  from  his  official  standpoint  the  governor 
may  well  have  said  this,  though  not  willful,  was  only  possible 
by  reason  of  the  grossest  neglect  of  official  duty.  It  certainly 
was  some  one's  duty  to  move  at  once  with  a  view  to  the  cor- 
rection of  the  error,  and  the  prevention  of  its  recurrence. 

While  there  is  an  inclination  upon  the  part  of  the  average 
American  to  accept  good  intentions  as  an  excuse  for  mistakes, 
it  is  not  for  the  general  public  good  that  responsible  public 
offices  shall  be  confided  to,  or  remain  in  the  custody  of,  those 
whose  duties  and  responsibilities  3T8  rest  so  lightly  upon 
them  as  to  permit  the  public  interests  to  be  injured  or  endan- 
gered through  neglect;  and  when  such  neglect,  from  the 
gravity  of  the  case,  or  the  frequency  of  the  instances,  becomes 
so  serious  in  its  character  as  to  endanger  or  threaten  the  pub- 
lic welfare,  it  is  gross,  within  the  meaning  of  the  law,  and 
justifies  the  interference  of  the  executive,  upon  whom  is 
placed,  by  this  amendment,  the  responsibility  of  keeping  the 
affairs  of  state  in  a  proper  condition.  We  cannot  think  that 
the  term  "gross  neglect"  means  only  intentional  official 
wrongdoing.  Such  acts  would  hardly  be  described  by  the 
word  "neglect." 

It  is  said  that  this  section  confides  great  power  to  the  gov- 
ernor. This  is  true;  but  the  governorship  is  an  exalted 
office — one  which  ought  to  carry  with  it  a  presumption  of 
integrity  of  character  and  breadth  of  mind  commensurate  to 
its  importance.  It  would  be  a  sad  commentary  upon  free  gov- 
ernment if  it  were  otherwise.  But  the  powers  of  the  governor 
are  carefully  restricted,  and  there  is  no  occasion  to  pursue  the 
illusive  phantoms  of  possibility.  When  abuses  arise  they 
will  doubtless  be  speedily  and  effectively  met. 

It  remains  to  notice  the  sixth  objection  raised.  It  is  as 
follows:  "  The  notice  served  on  respondents  is  void  because  it 
is  not '  in  the  name  of  the  people  of  the  state  of  Michigan,'  as 
required  by  section  35  of  article  6  of  the  constitution,  and  it 
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is  not  authenticated  by  the  great  seal  of  the  Btate,  as  required 
by  section  18  of  article  5  of  the  constitution." 

It  is  enough  to  say  that  section  35  of  article  6  applies  to  the 
judicial  department  only,  while  the  other  provision  (art.  5r 
sec.  18),  certainly  ought  not  to  apply  to  a  case  where  the 
governor  is  citing  the  custodian  of  the  great  seal  before  him 
upon  charges.  But  such  citation  is  not  such  an  official  act 
as  needs  authentication.  It  has  no  importance,  8T9  and  is  of 
no  personal  interest  to  others  than  those  cited,  and  falls 
within  the  multitude  of  daily  acts,  which,  while  official  in  a 
sense,  do  not  require  authentication  by  the  great  seal. 

The  demurrer  must  be  overruled,  and  judgment  of  ouster 
entered  against  the  respondent. 

The  other  justices  concurred. 

Officers — Removal. — By  What  Authority  may  be  Exercised:  See 
Trimble  v.  People,  19  Col.  187;  ante,  p.  236;  and  People  v.  Stuart,  74  Mich. 
411;  16  Am.  St.  Rep.  644,  and  note. 

Public  Officb — What  is. — An  office  is  the  right  to  exercise  a  public 
function  or  employment:  Hamlin  v.  Ka*safer,  15  Or.  456;  3  Am.  St.  Rep- 
176,  and  note.  A  public  office  is  an  agency  for  the  state,  and  the  person 
whose  duty  it  is  to  perform  this  agency  is  a  public  officer:  State  v.  Stanley, 
66  N.  C.  59;  8  Am.  Rep.  488.  An  office  is  a  continuing  charge  or  employ- 
ment, whose  duties  are  defined  by  law  and  not  by  contract,  and  the  person 
filling  it  is  an  officer:  Shelby  v.  Alcorn,  36  Miss.  273;  72  Am.  Deo.  1G9,  and 
extended  note. 

Officers— Power  of  Legislature  Over. — Where  an  office  is  created  en- 
tirely by  an  act  of  the  legislature  the  legislature  may,  in  the  absence  of  a 
constitutional  restriction  upon  its  power  in  the  special  case,  shorten  the  term 
or  abolish  the  office  altogether,  as  it  may  think  the  public  interests  require: 
Stale  v.  DouylaM,  2u  Wis.  428;  7  Am.  Rep.  87,  and  note.  A  public  office  is 
the  property  of  the  incumbent,  subject,  however,  to  legislative  control  in  all 
that  concerns  the  interest  of  the  community,  and  the  legislature  may  there: 
fore  increase  the  duties,  diminish  the  emoluments,  or  even  abolish  the  office. 
Hoke  v.  Henderson,  i  Dev.  1;  25  Am.  Dec.  677,  and  extended  note. 

Due  Process  o?  Law — What  is.— Due  process  of  law,  or  due  course  of 
law,  or  law  of  the  land,  is  such  an  exercise  of  the  powers  of  government  as 
the  settled  maxims  of  the  law  permit  and  sanction  and  under  such  safe* 
guards  for  the  protection  of  individual  rights  as  these  maxims  prescribe  for 
the  class  of  cases  to  which  the  one  in  question  belongs:  Wulten  v.  Board  of 
Supmisorti,  101  Cal.  15;  40  Am.  St.  Rep.  17,  and  note.  "  Due  process  of 
law,"  or  "law  of  the  land,"  means  general  public  law,  binding  upon  all 
members  of  the  community,  under  all  circumstances,  and  not  partial  and 
private  laws  affecting  the  rights  of  private  individuals  nr  classes  of  individu- 
als: Braseville  Coal  Co.  v.  People,  147  III.  66;  87  Am.  St.  Rep.  206. 
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Hitchcock  v.  Griffin  and  Skelley  Company. 

[99  Michigan,  447.] 

Principal  and  Agent — Ratification  of  Agent's  Contract. — A  fruit 
broker,  not  authorized  to  make  binding  contracts,  but  only  to  take 
orders  subject  to  acceptance,  and  who  is  only  paid  commissions  on 
approved  sales,  is  the  agent  of  the  vendor,  and  one  who  orders  fruit 
through  such  agent  has  a  right  to  rely  on  the  supposition  that  his  order 
will  be  honestly  transmitted,  the  goods  shipped  according  to  its  con- 
ditions, and  the  principal  by  accepting  the  order  ratines  the  contract  as 
made  by  such  agent. 

Sales— Rescission— Resale  by  Vendee  on  Account  of  Vendor. — One 
who  orders  perishable  fruit  through  an  agent,  and  is  required  to  accept 
a  draft  for  the  purchase  price  before  delivery  or  inspection  of  the  fruit, 
and  on  inspection  notifies  both  the  agent  and  the  vendor  of  his  rejection  of 
the  fruit  at  the  price  agreed  upon  for  failure  of  warranty  oHquality,  may, 
after  waiting  a  reasonable  time  and  receiving  no  answer,  either  from 
the  agent  or  the  vendor,  sell  the  fruit  for  the  vendor's  account  and 
charge  him  with  the  loss. 

Brokers — Acts  of  When  Binding  on  Principal. — A  broker  may  bind 
his  principal  by  a  sale  by  sample  and  with  warranty  when  that  is 
according  te  the  usual  and  customary  mode  of  sale. 

O.  W.  Bates,  for  the  appellant. 

Bowen,  Douglas,  and  Whiting,  for  the  appellee. 

448  Hooker,  J.  Kean  &  Co.,  the  assignors  of  the  plaintiff, 
being  wholesale  dealers  in  fruit,  ordered,  through  one  Blod- 
gett,  a  carload  of  oranges  from  the  defendant,  which  was  a 
similar  dealer  in  California.  The  oranges  arrived  at  Toledo, 
and  Kean  &  Co.  were  required  to  accept  a  draft  for  the  price 
before  receiving  or  being  allowed  to  inspect  them,  this  accept- 
ance being  subsequently  paid.  The  fruit  proving  unsatisfac- 
tory this  action  was  brought  upon  the  contract  for  damages, 
and  plaintiff  recovered. 

Two  questions  arise  in  the  case:  1.  The  authority  of  Blod- 
gett  to  bind  defendant  by  his  agreements,  including  ratifica- 
tion; 2.  The  measure  of  damages. 

Blodgett  resided  in  Toledo.  It  is  claimed  that  he  was  not 
an  employee  of  the  defendant  in  the  ordinary  sense  of  the 
term,  but  was  termed  a  "broker."  His  method  of  doing 
business  was  to  obtain  orders  for  oranges  from  local  firms, 
and  send  them  to  defendant,  which  furnished  him  with  quo- 
tations, subject  to  its  acceptance.  If  accepted  he  received  a 
commission  upon  the  sale  from  defendant. 

The  plaintiff  introduced  evidence  tending  to  show  that  449 
the  firm  of  Kean  &  Co.  knew  Blodgett,  a  merchandise  broker 
in  Toledo;  that  on  March  13,  1891,  they  bought  of  Mr.  Blod- 
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gett  a  carload  of  seedling  oranges,  to  be  shipped  by  defend- 
ant, the  same  to  be  first  class.  This  fruit  was  received,  and 
was  satisfactory.     One  of  the  firm  testified  further: 

"  The  next  transaction  with  Mr.  Blodgett  [i.  e.,  the  one  in 
controversy]  was  about  April  6th  or  7th  following.  He  solic- 
ited our  trade. 

"Q.  State  fully  the  conversation  you  had  with  Mr.  Blodgett  at 
that  time.  A.  Mr.  Blodgett  came  into  our  store,  as  he  usually 
does,  three  or  four  times  a  day,  with  a  dispatch  or  quotation  in 
his  hands,  and  asked  me  if  we  did  not  want  to  buy  a  car  of 
California  oranges,  and  I  told  him,  if  he  could  sell  us  another 
car  just  like  the  previous  car,  we  would  take  them.     He  agreed 

to  do  so,  and  the  order  was  given  to  him  in  that  way 

That  the  oranges  were  to  be  Riverside  seedling  fruit,  identi- 
cally the  same  as  the  first  car  from  the  Griffin  &  Skelley  Co. 
I  was  very  particular  in  giving  the  order.  I  wanted  the  sec- 
ond car  to  be  the  same  as  the  first — what  we  would  call  fancy 
fruit." 

On  finding  that  the  fruit  was  unsatisfactory  Kean  &  Co. 
saw  Blodgett,  and  told  him  it  was  not  the  kind  of  an  orange 
they  had  bought,  and  that  it  was  not  any  thing  like  the  first 
car.  The  witness  further  testified  that  they  had  on  hand 
some  of  the  oranges  of  the  first  car  when  the  second  car  came 
in;  that  he  compared  them,  and  showed  them  to  Blodgett; 
told  him  to  notify  Griffin  &  Skelley  Co.  that  the  car  was  not 
satisfactory.  "  First,  I  told  him  we  would  sell  the  oranges 
for  their  account;  but  we  had  already  paid  the  freight — nearly 
three  hundred  dollars.  A  few  days  afterwards  I  asked  him 
if  he  had  heard  from  Griffin  &  Skelley  Co.,  and  he  said  'No.' 
As  he  did  not  hear  from  them,  I  wrote  them  a  letter  myself." 
The  following  45°  is  a  copy  of  the  letter,  which  was  offered 
and  read  in  evidence: 

"Toledo,  April  20,  1891. 
"  Griffin  <fc  Skelley  Co.,  Riverside,  Cal., 

"Gentlemen:  The  car  of  oranges  billed  us  on  the  8th  just 
received.  They  do  not  compare  with  the  first  car  we  got  from 
you,  nor  are  they  satisfactory  in  any  way.  A  number  of  par- 
ties we  sold  them  to  have  returned  them  to  us.  We  have 
called  your  agent,  Mr.  Blodgett's,  attention  to  it.  We  prefer 
not  to  have  the  oranges,  and  will  not  be  satisfied  with  less 
than  50  cents  a  box  reduction.  You  had  better  wire  Mr. 
Blodgett  at  once.  Yours, 

"  E.  M.  Kean  <t  Co." 

Am.  St.  Rip-  Vox.  XLL-40 
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They  had  no  reply  from  Mr.  Blodgett  as  to  what  disposition 
to  make  of  the  oranges,  or  from  the  GriflBn  &  Skelley  Co. 
"  Blodgett  told  me  he  had  telegraphed  to  them.  Then  I  sold 
them  to  the  trade  for  the  best  price  I  could  get.  Soon  after 
they  arrived  I  put  my  traveling  man  on  the  road  to  sell  them, 
and  it  took  about  thirty  days  to  close  them  out  from  the  time 
of  their  arrival."  The  net  amount  received  was  three  hun- 
dred and  eighty-four  dollars  and  seventy-one  cents. 

The  following  letter,  received  by  Kean  &  Co.  from  Blodgett, 
was  introduced: 

"  Riverside,  Cal.,  March  13,  1891. 
"  Albro  Blodgett,  Toledo,  Ohio, 

"  Dear  Sir:  Your  T.  D.  received  this  morning  as  follows: 
'Sold  Kean  (E.  M.  Kean  &  Co.)  duplicate  of  Toledo  car;  pro- 
claim harmless;  ship  Toledo  duplicate  other  car  April  1. 
Will  pay  for  first  car  before  April  1.     Answer.' " 

On  cross-examination  witness  said  that,  by  the  agreement 
with  Blodgett,  the  oranges  were  to  be  delivered  f.  o.  b.  at  Riv- 
erside, California.  The  following  telegram  from  Blodgett  was 
introduced: 

451  "Toledo,  Ohio,  April  7,  10:33  a.  m, 
"Griffin  &  Skelley  Co.,  Riverside,  California. 

"April  7,  1891.  Kean  100  boxes,  200  size;  75  boxes,  176 
size;  50  boxes,  146  size;  25  boxes,  128  size;  50  boxes,  226 
size;  $2.     Follow  assortment  as  nearly  as  possible." 

This  telegram  was  followed  by  letter: 

"  Toledo,  April  8,  1891. 
"Griffin  &  Skelley  Co.,  Riverside,  California, 

"Gentlemen:  I  beg  to  confirm  sale,  and  wired  you  yester- 
day and  to-day.  E.  M.  Kean  &  Co.  one  car,  and  Toledo 
Fruit  Co.  one  car,  Riverside  seedlings,  at  $2  f.  o.  b." 

The  foregoing,  with  some  evidence  taken  under  objection, 
tending  to  show  the  condition  of  the  fruit  when  it  arrived  in 
Toledo  some  twelve  days  after  it  was  billed,  constituted  the 
substance  of  the  plaintiff's  testimony. 

The  defendant  introduced  evidence  in  regard  to  the  rela- 
tion of  Blodgett  to  the  corporation.  It  was,  in  substance, 
that  the  defendant  employed  no  agents,  but  dealt  through  a 
large  number  of  brokers,  who  took  and  sent  it  orders,  subject 
to  approval;  that  the  trade  so  understood  it.  Blodgett  received 
a  commission  upon  approved  sales. 

The  court  instructed  the  jury  that:  "If  the  jury  find  that 
Blodgett  did  not  telegraph  the  Griffin  &  Skelley  Co.  all  the 
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particulars  of  the  arrangement  with  Kean  &  Co.,  the  contract 
made  by  him  with  Kean  &  Co.  was  not  binding  on  defendant, 
and  your  verdict  shall  be  for  the  defendant." 

A  review  of  the  evidence  convinces  us  that,  in  the  law,  this 
alleged  broker  was  no  more  or  less  than  an  agent  of  the  defend- 
ant. He  was  not  authorized  to  make  binding  contracts,  as 
brokers  usually  do,  but  could  take  orders  subject  to  approval; 
in  that  respect  following  the  common  custom  of  itinerant 
salesmen.  He  was  paid  a  commission  by  the  defendant  for 
approved  sales.  The  purchasers  had  a  right  to  suppose  that 
their  offer  would  be  honestly  45S  transmitted,  and  that  the 
goods  were  shipped  according  to  its  conditions,  and,  by  accept- 
ing the  order,  the  defendant  ratified  the  contract  as  made  by 
the  agent:  Wheeler  &  Wilson  Mfg.  Co.  v.  Aughey,  144  Pa.  St. 
398;  27  Am.  St.  Rep.  638.     In  this  case  it  is  said: 

"  The  whole  doctrine  was  well  expressed  by  Sharswood,  J., 
in  the  case  of  Mundorff  v.  Wickersham,  63  Pa.  St.  87,  3  Am. 
Rep.  531:  'If  an  agent  obtains  possession  of  the  property  of 
another  by  making  a  stipulation  or  condition  which  he  was 
not  authorized  to  make,  the  principal  must  either  return  the 
property,  or,  if  he  receives  it,  it  must  be  subject  to  the  condi- 
tion upon  which  it  was  parted  with  by  the  former  owner. 
This  proposition  is  founded  upon  a  principle  which  pervades 
the  law  in  all  its  branches:  "Qui  sentit  commodum  sentire  debet 
et  onus."  The  books  are  full  of  striking  illustrations  of  it, 
and  more  especially  in  cases  growing  out  of  the  relation  of 
principal  and  agent.  Thus,  where  a  party  adopts  a  contract 
which  was  entered  into  without  his  authority,  lie  must  adopt 
it  altogether.  He  cannot  ratify  that  part  which  is  beneficial 
to  himself,  and  reject  the  remainder;  he  must  take  the  bene- 
fit to  be  derived  from  the  transaction  cum  onere.' 

"This  doctrine  is  so  reasonable,  and  so  entirely  just  and 
right  in  every  aspect  in  which  it  may  be  considered,  and  it 
has  been  enforced  by  the  courts  with  such  frequency  and  in 
such  a  great  variety  of  circumstances,  that  its  legal  sound- 
ness cannot  for  a  moment  be  called  in  question.  It  is  of  no 
avail  to  raise  or  discuss  the  question  of  the  means  of  proof  of 
the  agent's  authority.  The  very  essence  of  the  rule  is  that 
the  agent  had  no  authority  to  make  the  representation,  con- 
dition, or  stipulation  by  means  of  which  he  obtained  the 
property  or  right  of  action  of  which  the  principal  seeks  to 
avail  himself.  It  is  not  because  he  had  specific  authority  to 
bind  his  principal  for  the  purpose  in  question  that  the  prin- 
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cipal  is  bound,  but  notwithstanding  the  fact  that  he  had  no 
such  authority.  It  is  the  enjoyment  of  the  fruits  of  the  agent's 
action  which  charges  the  principal  with  responsibility  for  his 
act.  It  is  useless,  therefore,  to  inquire  whether  there  is  the 
same  degree  of  technical  proof  of  the  authority  of  the  agent 
in  the  matter  under  consideration  as  is  required  in  ordinary 
cases,  where  an  affirmative  liability  is  set  up  against  a  prin- 
cipal by  the  act  of  one  who  assumes  to  be  his  agent.  There 
the  question  is  as  to  the  power  of  the  assumed  agent  to  45S 
impose  a  legal  liability  upon  another  person;  and,  in  all  that 
class  of  cases,  it  is  entirely  proper  to  hold  that  the  mere  decla- 
rations of  the  agent  are  not  sufficient.  But  in  this  class  of 
cases  the  question  is  entirely  different.  Here  the  basis  of  lia- 
bility for  the  act  or  declaration  of  the  agent  is  the  fact  that 
the  principal  has  accepted  the  benefits  of  the  agent's  act  or 
declaration.  Where  that  basis  is  made  to  appear  by  testi- 
mony the  legal  consequence  is  established." 

It  is  the  everyday  practice  to  apply  this  rule  to  accepted 
orders  for  merchandise,  on  the  familiar  principle  that  a  prin- 
cipal is  bound  by  the  representations  of  his  agent  when  acting 
within  the  scope  of  his  authority  which  his  principal  has  per- 
mitted him  to  appear  to  possess:  Mechem  on  Agency,  sees. 
279-281,  and  cases  cited.  Even  if  Blodgett  were  a  broker  in 
the  strictest  sense  it  is  not  clear  that  he  could  not  bind  his 
principal  by  a  sale  by  sample  and  with  warranty,  especially 
if  it  was  according  to  the  usual  and  customary  mode  of  sale: 
Forcheimer  v.  Stewart,  65  Iowa,  600;  Heyn  v.  CPHagen,  60 
Mich.  150;  Andrews  v.  Kneeland,  6  Cow.  354;  Story  on  Agency, 
sees.  59,  60,  109;  Boorman  v.  Jenkins,  12  Wend.  566;  27  Am. 
Dec.  158;  Waring  v.  Mason,  18  Wend.  425;  Upton  v.  Suffolk 
Co.  Mills,  11  Cush.  586;  59  Am.  Dec.  163;  The  Monte  Allegre, 
9  Wheat.  644;  Helyear  y.Hawke,  5  Esp.  72;  Gibson  v.  Colt,  7 
Johns.  390;  1  Parsons  on  Contracts,  60;  Wharton  on  Agency, 
sec.  710.  Contra,  Dodd  v.  Farlow,  11  Allen,  426;  87  Am.  Dec. 
726.  And  see  Brady  v.  Todd,  9  Com.  B.,  N.  S.,  592;  Smith  v. 
Tracy,  36  N.  Y.  79.  But  this  is  not  a  case  arising  upon  an 
attempt  to  hold  the  vendor  to  a  contract  made  by  a  broker. 
The  defendant  has  accepted  the  order,  and  received  its  pay, 
and  now  seeks  to  vary  the  terms  of  the  order  by  calling  the 
agent  a  broker,  and  questioning  his  authority.  We  think  the 
trial  court  committed  no  error  in  leaving  these  questions  to 
the  jury. 

It  is  further  contended  that  the  sale  by  Kean  &  Co.,  with- 
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• 
out  notice,  was  an  acceptance  of  the  fruit  in  fulfillment  of  the 
contract.  The  evidence  showed  a  notice  to  the  agent  and 
a  letter  to  defendant,  both  of  which  were  4M  disregarded. 
Kean  &  Co.  had  paid  three  hundred  dollars  freight,  and  had 
obligated  themselves  to  pay  for  the  goods  by  reason  of  the 
acceptance  before  an  opportunity  was  given  them  to  see  the 
orange6.  The  court  instructed  the  jury  that  if  defendant 
never  received  any  notice  of  a  rejection  by  Kean  &  Co.,  or  that 
Kean  &  Co.  would  sell  the  same  for  its  benefit,  Kean  &  Co. 
had  no  right  to  charge  defendant  with  any  loss  incurred  in  the 
sale  of  the  oranges.  Blodgett  had  been  notified,  and  said  he 
would  wire  defendant,  and  the  evidence  shows  that  defendant 
was  not  disposed  to  take  any  notice  of  Kean  &  Co's  com- 
plaint. Under  such  circumstances  they  could  do  no  less  than 
sell  the  fruit.  It  was  perishable  fruit,  and  to  have  done  less 
could  not  be  justified. 

Judgment  affirmed. 

The  other  justices  concurred. 


AawccT— Ratification  of  Unauthorized  Acts  bt  Adoption  of.— Ac- 
cepting  and  retaining  the  benefits  of  an  unauthorized  contract  of  an  agent, 
with  knowledge  of  the  circumstances,  constitutes  a  ratification  of  the  con- 
tract: Oulick  v.  Orover,  33  N.  J.  L.  463;  97  Am.  Dec.  728;  Taylor  v.  Conner, 
41  Miss.  722;  97  Am.  Dec.  419,  and  note;  Szymanski  v.  Plassan,  20  La.  Ann. 
90;  96  Am.  Dec.  382;  Eastman  v.  Provident  etc  Belie/ Assn.,  65  N.  H.  176;  23 
Am.  St.  Rep.  29;  Town  of  Qrafton  v.  Foliansbee,  16  N.  H.  450;  41  Am.  Dec 
736;  Dispatch  Line  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205;  37  Am.  Dec.  203. 
See,  also,  the  extended  note  to  Atlee  v.  Bartholomew,  5  Am.  St.  Rep.  110, 
and  the  notes  to  St.  Louis  etc.  By.  Co.  v.  Bennett,  22  Am.  St.  Rep.  190,  and 
Consolidated  Nat.  Bank  v.  Pacific  Coaet  S.  S.  Co.,  29  Am.  St.  Rep.  96. 

Salrs  bt  Agrnts — Warranty — Custom. — A  purchaser  of  machinery  may 
recover  from  the  seller  for  a  breach  of  warranty  by  the  agent  of  the  latter 
upon  proof  of  a  general  custom  amongst  agents  selling  such  machinery  to 
warrant  it:  Larson  v.  Aullman,  86  Wis.  281;  39  Am.  St.  Rep.  893.  A  gen- 
eral agent  employed  to  carry  on  a  business  with  power  to  sell  also  has  power 
to  warrant,  if  it  is  usual  to  give  a  warranty  when  making  a  sale  in  such 
business:  Edwards  ▼.  Dillon,  147  III.  14;  37  Am.  St.  Rep.  199,  and  not*. 

Sales — Rescissions— Resale  bt  Vender. — One  who  rescinds  a  contraot 
of  sale  for  fraud  practiced  on  him,  and  offers  to  return  to  the  vendor  the 
property  purchased,  is  not  obliged  on  refusal  of  the  vendor  to  receive  the 
property  to  keep  it  until  the  end  of  the  controversy.  He  may  either  retain 
the  property  as  agent  of  the  vendor,  or,  after  notice  to  him,  may  in  good 
faith  sell  it  on  bis  account:  Hambrick  T.  Wilkin*,  65  Miss.  18;  7  Am.  St. 
Rep.  631. 
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St.  Louis  v.  Howard. 

[119  Missouri,  4L] 

Statutes,  Interpretation  of. — Statutes  must  bo  construed  with  reference 
to  the  whole  system  of  which  they  form  a  part.  Therefore,  statutes, 
even  on  cognate  subjects,  may  be  referred  to,  though  not  strictly  in  pari 
materia,  in  order  to  elucidate  the  intention  of  the  legislature  in  enacting 
any  given  statute. 

Municipal  Corporations,  Slaughter-houses. — A  statute  authorizing  a 
city  to  provide  for  the  erection,  management,  and  regulation  of  slaughter* 
houses  empowers  it  to  forbid  the  operation  of  such  houses  within  desig- 
nated limits,  except  under  certain  specified  conditions. 

A  Municipal  Ordinance  Requiring  the  Consent  of  Certain  Indi- 
viduals to  the  exercise  of  a  specified  business  is  void,  though  the 
municipality  had  power  to  regulate  such  business.  Hence,  an  ordinance 
is  invalid  which  purports  to  make  it  unlawful  to  operate  a  slaughter- 
house within  a  distance  of  two  hundred  feet  of  any  dwelling-house  with- 
out  the  consent  of  the  owner  and  occupant  of  every  such  house. 

T.  J.  Rowe,  for  the  appellant. 

W.  C.  Marshall,  for  the  respondent. 

43  Sherwood,  J  In  order  to  determine  whether  the  motion 
filed  to  quash  the  information  was  properly  denied  requires  a 
recital  and  examination  of  certain  provisions  of  the  city  char- 
ter which  have  been  brought  to  our  attention.  Paragraph  6 
of  section  26,  pages  322,  323,  of  the  charter  empowers  the  city: 
'•'To  regulate  stone  quarries  and  quarrying  of  stone,  and  the 
slaughtering  of  animals;  provide  for  the  erection,  manage- 
ment, and  regulation  of  slaughter-houses;  prevent  the  driving 
of  stock  through  the  city;  prohibit  the  erection  of  soap  fac- 
tories, stockyards  and  slaughter-houses,  pigpens,  cow-stables 

(630) 
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and  dairies,  coal  oil  and  vitriol  factories  within  prescribed 
limits,  and  to  remove  and  regulate  the  same;  and  to  regulate 
or  prevent  the  carrying  on  of  any  business  which  may  be 
dangerous  or  detrimental  to  the  public  health,  or  the  manu- 
facture 44  or  vending  of  articles  obnoxious  to  the  health  of 
the  inhabitants;  and  to  declare,  prevent,  and  abate  nuisances 
on  public  or  private  property  and  the  causes  thereof." 

Paragraph  14  of  the  same  section  and  article  of  the  charter, 
pages  326,  327,  also  empowers  the  city  as  follows:  "Finally, 
to  pass  all  such  ordinances,  not  inconsistent  with  the  pro- 
visions of  this  charter  or  the  laws  of  the  state,  as  may  be 
expedient  in  maintaining  the  peace,  good  government,  health, 
and  welfare  of  the  city,  its  trade,  commerce,  and  manufactures, 
and  to  enforce  the  same  by  fines  and  penalties  not  exceeding 
five  hundred  dollars,  and  by  forfeitures  not  exceeding  one 
thousand  dollars." 

Section  34  of  the  same  article,  page  328,  declares  that: 
"  No  stone  quarry  6hall  be  opened,  or  brick-kiln  located,  or 
soap  factory,  slaughter-house,  bone  or  rendering  factory  erected 
within  the  distance  of  three  hundred  feet  of  any  dwelling- 
house  built  and  inhabited  before  such  opening,  location,  or 
erection,  without  the  consent  in  writing  of  the  owner  and  of 
the  occupant  of  every  such  house.  The  assembly  shall  pro- 
vide, by  ordinance,  for  the  effectual  enforcement  of  this  sec- 
tion." 

The  investigation  before  us  also  requires  the  recital  and 
discussion  of  two  sections  of  the  Revised  Ordinances  of  1887, 
the  one  on  which  defendant  was  fined,  and  the  one  next  pre- 
ceding it.    These  sections  are  as  follows: 

"  Sec.  372.  Hereafter  no  stone  quarry  shall  be  opened,  or 
brick-kiln  located,  or  soap  factory,  slaughter-house,  bone  or 
rendering  factory  erected  within  the  distance  of  three  hun- 
dred feet  of  any  dwelling-house,  built  and  inhabited  before  such 
opening,  location,  or  erection,  without  first  having  obtained  per- 
mission so  to  do  from  the  municipal  assembly  by  proper  ordi- 
nance. Any  person,  company  of  persons,  firm,  or  corporation 
45  violating  any  or  either  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  fined  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars. 

"Sec  373.  It  shall  not  be  lawful  for  any  person,  company 
of  persons,  firm,  or  corporation  to  work  a  stone  quarry  or 
operate  a  brick-kiln,  or  carry  on  a  soap  factory,  slaughter- 
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house,  bone  or  rendering  factory,  opened,  located,  or  erected 
after  the  passage  of  this  article,  within  the  distance  of  three 
hundred  feet  of  any  dwelling-house  built  and  inhabited  before 
such  opening,  location,  or  erection,  without  the  consent  in  writ- 
ing of  the  owner  and  occupant  or  occupants  of  every  such 
house;  any  person,  company  of  persons,  firm,  or  corporation 
violating  any  of  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 
be  fined  not  less  than  twenty-five  dollars  for  each  and  every 
day  such  stone  quarry,  brick-kiln,  soap  factory,  slaughter- 
house, bone  or  rendering  factory  is  worked,  operated,  or  carried 
on  without  such  consent":  Revised  Ordinances,  1887,  p.  583. 

These  sections  being  placed  in  juxtaposition,  and  being  in 
pari  materia,  are  to  be  treated  as  if  embodied  in  one  section; 
because  statutes  must  be  construed  with  reference  to  the  whole 
system  of  which  they  form  a  part,  and  therefore  statutes  even 
on  cognate  subjects  may  be  referred  to,  though  not  strictly  in 
pari  materia,  in  order  to  elucidate  the  intention  of  the  legisla- 
ture in  enacting  any  given  statute:  Sutherland  on  Statutory 
Construction,  sees.  283,  284,  and  cases  cited. 

Under  paragraph  6  of  section  26  of  article  3  of  the  charter 
before  quoted  the  city  has  the  power  "to  ...  .  provide  for  the 
erection,  management,  and  regulation  of  slaughter-houses." 
And  section  34  of  the  same  article  is  in  pari  materia  with  the 
former  subsection  of  section  26  of  the  same  article,  because 
it  prohibits  46  any  "slaughter-house"  from  being  "erected 
within  a  distance  of  three  hundred  feet  of  any  dwelling- 
house,  etc.,  without  the  consent  in  writing  of  the  owner," 
etc.,  and  then  charges  the  assembly  to  "provide  by  ordi- 
nance for  the  effectual  enforcement  of  this  section." 

The  policy  of  the  city  concerning  the  operation  or  erection 
of  slaughter-houses  is  thus  clearly  outlined  in  the  sections  of 
the  charter  already  set  forth. 

But  the  objection  is  made  that  section  34  of  article  3  of 
the  city  charter  confers  no  power  on  the  city  to  pass  ordi- 
nance section  373,  prohibiting  the  operation  of  a  slaughter- 
house. While  this  is  true  of  section  34  aforesaid,  it  does  not 
hold  good  as  to  paragraph  6  of  section  26  of  the  same  article, 
for  that  subsection  does  confer  such  power  as  readily  appears 
by  reference  to  the  standards  of  our  language:  Thus,  "  man- 
agement" means  administration,  control,  etc.,  and  one  of  the 
synonyms  of  management  is  government.    The  last  word 
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means  control,  and  that  means  power  or  authority  to  check 
or  restrain. 

Regulation  means  a  rule  or  order  prescribed  for  manage- 
ment or  government:  Webster's  Dictionary.  So  that  para- 
graph 6  of  section  26  of  article  3  of  the  charter  empowers 
the  city  (by  ordinance,  of  course,  for  that  is  the  only  way  the 
city  can  legislate)  to  prescribe  rules  whereby  slaughter-houses 
may  be  erected  or  operated,  or  whereby  such  erection  or  oper- 
ation may  be  checked  or  restrained  either  partially  or  in  toto. 
This  power  is  coextensive  with  the  boundaries  of  the  city, 
and  has  no  limitations  but  those  contained  in  the  charter 
itself,  except  that  such  charter  is  subordinate  to  the  consti- 
tution and  laws  of  this  state. 

But  notwithstanding  the  city  has  plenary  powers  in  this 
regard,  it  has  not  seen  fit  to  exercise  them  by  passing  an 
ordinance  making  it  a  misdemeanor  to  carry  4T  on  or  operate 
a  slaughter-house  "  without  first  having  obtained  permission 
so  to  do  from  the  municipal  assembly  by  proper  ordinance." 
And,  doubtless,  it  might  be  provided  in  such  ordinance  that, 
as  a  condition  precedent  to  its  passage,  the  consent  in  writ- 
ing of  the  owner  or  owners  of  adjacent  house  or  houses 
should  first  be  obtained.  The  ordinance  would  have  the  fore© 
of  law,  no  matter  what  were  its  prescribed  prerequisites.  But, 
without  such  ordinance,  the  case  stands  here  in  precisely  the 
same  position  as  did  St.  Louis  v.  Russell,  116  Mo.  248,  and 
consequently  the  same  principle  applies. 

Adhering  to  the  ruling  in  that  case,  section  373  must  be 
held  invalid,  because  of  attempting  to  substitute  for  the  sanc- 
tion of  a  law  the  written  consent  of  one  or  more  individuals. 

Therefore,  judgment  reversed  and  defendant  discharged. 
All  concur.  

Statutes— Construction — Contemporaneous  Legislation. — A  statute 
is  not  to  be  separated  from  the  body  of  the  law  of  which  it  forms  a  part, 
but  is  to  be  taken  as  forming  part  of  one  great  system,  and  is  to  be  construed 
with  reference  to  co-ordinate  rules  and  statutes:  Wilson  v.  Donaldson,  117 
Iml.  350;  10  Am.  St.  Rep.  48,  and  note,  with  the  cases  deciding  this  point 
collected. 

Statutes  in  Pari  Materia — Construction. — Acts  in  pari  materia  should 
be  construed  together  as  if  they  were  one  law:  McCartee  v.  Orphan  Asylum 
Soe.,  9  Cow.  437;  18  Am.  Dec.  516;  Harrison  r.  State,  22  lid.  408;  85  Am. 
Dec.  658,  and  note;  Scarborough  ▼.  Watkins,  9  B.  Mon.  540;  50  Am.  Dec.  528, 
and  note;  Dugan  v.  QiUings,  3  Gill,  138;  43  Am.  Dec  306,  and  note;  State 
t.  Baltimore  etc.  R.  R.  Co.,  12  Gill  A  J.  399;  38  Am.  Deo.  317,  and  note; 
State  t.   Wilbor,  1  R.  I.  199;  36  Am.  Dec.  245. 
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A  Municipal  Corporation  has  no  Powkr  to  Makb  the  Richt  of 
a  Pkrson  to  Follow  His  Business  at  any  place  he  may  select  dependent 
upon  the  will  of  any  number  of  citizens  or  property  owners  within  its  limits: 
Ex  parte  Sing  Lee,  96  Cal.  354;  31  Am.  St.  Rep.  218,  and  note. 

Municipal  Corporations— Regulation  of  Slaughter-houses. — A  city 
may  prohibit  the  slaughtering  of  animals  within  its  limits,  or  may  restrict  it  to 
designated  localities  and  prohibit  it  in  others,  provided  it  leaves  all  persons 
equally  free  to  slaughter  animals  in  that  quarter,  and  to  furnish  and  rent 
places  where  the  animals  are  slaughtered:  Chicago  v.  Rumpff,  45  111,  90;  92 
Am.  Dec.  196.  A  power  conferred  upon  a  city  to  M  regulate  the  erection, 
use,  and  continuance  of  slaughter-houses"  within  the  city  includes  the  power 
of  total  prohibition  in  certain  specified  limits:  Cronin  v.  People,  82  N.  Y.  318; 
37  Am.  Rep.  561.  To  the  same  effect  see  Milwaukee  v.  Gross,  21  Wis.  241;  91 
Am.  Deo.  472. 


State  v.  Gideon. 

[119  Missouri,  94.] 

Criminal  Law,  Rule  of  Court  Limiting  Right  to  Witnesses.— A  rule 
of  court  declaring  the  number  of  witnesses  for  which  parties  in  criminal 
prosecutions  shall  be  entitled  to  have  subpoenas  issued  as  of  course,  and 
that  parties  desiring  subpoenas  for  a  greater  number  shall  apply  to  the 
court  by  motion,  supported  by  affidavit,  setting  forth  the  names  of  the 
witnesses  desired,  what  facts  they  are  expected  to  testify  to,  that  the  same 
are  believed  to  be  true,  that  the  same  are  material  to  the  issues  involved 
or  which  may  arise  in  the  case,  setting  out  fully  the  facts  wherein  its 
materiality  consists,  and  that  the  facts  desired  to  be  established  by 
such  witnesses  cannot  be  established  by  witnesses  for  whom  subpoenas 
have  issued  as  of  course,  and,  if  required  by  the  court,  shall  further 
set  out  what  the  witnesses  for  whom  subpoenas  have  issued  as  of  course 
will  testify  to,  is  void,  because  in  conflict  with  the  bill  of  rights  guar- 
anteeing "in  criminal  prosecutions  the  accused  shall  have  the  right  to 
appear  and  defend  in  person  or  by  counsel,  and  to  have  process  to  com- 
pel the  attendance  of  witnesses  in  his  behalf,  and  with  the  provision  of 
the  state  statutes  declaring  that  every  person  indicted  and  prosecuted 
for  a  criminal  offense  shall  be  entitled  to  subpoenas  and  compulsory  pro- 
cess of  witnesses  in  his  behalf. 

Rules  of  Court  in  contravention  of  the  organio  or  statute  law  of  the  state 
are  to  that  extent  void. 

Harrington  and  Pepperdine,  for  the  relator. 

•4  Gantt,  P.  J.  The  petition  in  this  case,  on  which  the 
alternative  writ  of  mandamus  was  granted,  states  substantially 
the  following  facts:  That  the  relator  stood  indicted  in  the 
Christian  county  circuit  court,  charged  with  the  crime  of 
murder  in  the  first  degree;  that  his  trial  was  set  for  the  sec- 
ond day  of  the  August  term  of  said  court,  1893,  he  having 
been  indicted  at  the  previous  February  term,  and  his  cause 
continued  for  want  of  time  to  try  the  same;  that  the  relator, 
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some  days  before  his  case  was  set  for  trial,  and  before  the  •* 
beginning  of  said  term  of  court,  in  order  that  he  might  pre- 
pare himself  to  make  his  defense,  went  to  the  respondent's 
office,  respondent  being  the  clerk  of  said  Christian  county  cir- 
cuit court,  and  requested  and  demanded  of  him  in  writing 
that  he  issue  a  subpoena  containing  the  names  of  twenty-eight 
persons,  witnesses  for  relator  who  stood  indicted  as  aforesaid; 
that  all  of  said  witnesses  live  in  Christian  county  and  within 
the  jurisdiction  of  said  court;  that  they  are  all  competent  to 
testify,  and  that  the  testimony  of  each  was  material  and  nec- 
essary to  relator's  defense;  that  said  subpoena  should  be  made 
returnable  on  the  day  on  which  relator's  case  was  set  for  trial; 
that  respondent,  on  a  list  of  the  names  of  said  witnesses  being 
furnished  him,  did,  as  clerk,  issue  a  subpoena  containing  the 
names  of  the  first  fifteen  persons  named,  but  failed  and  re- 
fused to  issue  a  subpoena  containing  the  names  of  the  twenty- 
eight  persons  desired  as  witnesses,  or  a  subpoena  containing 
the  names  of  more  than  fifteen  persons,  whereupon,  after  fil- 
ing an  affidavit  with  the  clerk,  that  said  witnesses  were  mate- 
rial, and  according  to  section  4406  of  the  Revised  Statutes  of 
1889  the  relator,  being  without  remedy,  resorted  to  this  court 
and  procured  an  alternative  writ  of  mandamus  commanding 
the  said  clerk  to  issue  a  subpoena  containing  the  names  of 
the  other  thirteen  persons  contained  in  said  list,  or  to  show 
cause,  etc. 

The  respondent  in  his  return  to  said  alternative  writ,  after 
reciting  that  the  process  of  said  Christian  county  circuit  court 
for  witnesses  in  criminal  cases  had  been  in  the  past  abused, 
entailing  large  expense  to  the  state  and  county,  justifies  his 
action  in  refusing  to  issue  said  subpoena  by  a  rule  of  said 
court  made  and  entered  into  at  the  February  term,  1893, 
thereof,  which  said  rule  or  order  is  in  the  following  language, 
and  the  legality  and  validity  of  which  are  the  only  questions 
••  involved  in  this  proceeding: 

"  Now  at  this  day  the  court  adopts  the  following  rule  to 
govern  process  in  criminal  cases.  Parties  in  criminal  cases, 
both  plaintiff  and  defendant,  shall  be  entitled  to  subpoenas 
for  witnesses  as  of  right,  and  'as  of  course'  as  follows:  In 
cases  of  a  misdemeanor  to  the  number  of  five  subpoenas,  and 
no  more.  In  cases  of  felony,  other  than  those  punishable  by 
death,  to  the  number  of  nine,  and  no  more.  In  cases  that 
may  be  punishable  by  death,  to  the  number  of  fifteen,  and  no 
more.     The  parties  desiring  subpoenas  for  a  greater  number 


636  State  v.  Gideon.  [Missouri, 

than  those  specified  shall  apply  to  the  court  by  motion,  or 
the  judge  thereof  in  vacation,  supported  by  affidavit,  setting 
forth  fully  the  names  of  witnesses  desired,  what  facts  such 
witnesses  are  expected  to  testify  to;  that  the  same  is  believed  to 
be  true  by  the  parties  so  applying;  that  the  same  is  material 
to  the  issues  involved,  or  may  arise  in  the  case  setting  out 
fully  the  facts,  wherein  its  materiality  consists,  and  showing 
to  the  court  or  judge  therein  the  facts  desired  to  be  estab- 
lished by  such  witnesses  or  witness  cannot  be  established  by 
the  witnesses  for  which  the  subpoenas  are  allowed  'as  of 
course,'  and  if  required  by  the  court  or  the  judge  in  vacation 
shall  set  out  fully  what  the  witnesses  for  which  subpoenas 
have  been  allowed  '  as  of  course'  shall  testify  to." 

Relator  upon  this  return  moves  for  a  peremptory  writ  of 
mandamus.  By  the  constitution  of  this  state  and  statutes 
passed  in  pursuance  of  its  mandate  the  most  ample  provision 
is  made  for  securing  to  every  person  charged  with  crime  sub- 
poenas and  compulsory  process,  to  compel  the  attendance  of 
witnesses  in  his  behalf. 

Thus,  section  22  of  article  2,  or  "Bill  of  Rights,"  provides: 
"  In  criminal  prosecutions  the  accused  shall  have  9T  the  right 
to  appear  and  defend  in  person  and  by  counsel;  to  demand 
the  nature  and  cause  of  the  accusation;  to  meet  the  witnesses 
against  him  face  to  face;  to  have  process  to  compel  the  attend- 
ance of  witnesses  in  his  behalf;  and  a  speedy  public  trial  by 
an  impartial  jury  of  the  county." 

And  section  4144  of  the  Revised  Statutes  of  1889  provides: 
"  Every  person  indicted  or  prosecuted  for  a  criminal  offense 
shall  be  entitled  to  subpoenas,  and  compulsory  process  of 
witnesses  in  his  behalf,"  etc. 

Section  4406  provides  further:  "  The  defendant  shall  be 
entitled  to  process  for  witness  to  be  issued  and  directed  to  the 
sheriff  of  the  county  in  which  such  witness  may  be;  but  all 
the  witnesses  in  the  same  county  shall  be  included  in  one 
subpoena,  and  no  subsequent  subpoena  shall  be  issued  for  any 
witness  unless  the  court  in  which  the  case  is  pending  or  the 
judge  or  justice  shall,  for  good  cause  shown,  order  a  subpoena 
for  another  witness;  or  if,  in  absence  of  the  judge,  the  de- 
fendant shall  file  with  the  clerk  his  affidavit  that  other  wit- 
nesses ordered  by  him  are  material  and  positively  necessary 
in  his  behalf  to  a  full  and  competent  adjudication  of  the  case, 
the  clerk  shall  issue  subpoenas  for  such  witnesses." 

And  to  meet  the  evil  at  which  the  rule  under  consideration 
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is  aimed,  section  4420  was  enacted  as  follows:  "  The  judge  and 
prosecuting  attorney  shall  in  no  case  tax  the  state  or  county 
with  more  than  the  costs  of  three  witnesses  to  establish  any 
one  fact,  nor  with  costs  of  witnesses  unnecessarily  summoned, 
and  not  examined,  but  the  costs  of  such  surplus  or  unneces- 
sary witnesses  shall,  in  the  discretion  of  the  court,  be  taxed 
against  the  parties  or  attorney  causing  them  to  be  summoned." 

98  It  is  inherent  in  every  court  to  make  all  needful  rules 
for  the  orderly  disposition  of  the  business  that  may  come  be- 
fore it,  but,  under  our  system  of  government,  it  is  not  within 
the  duty  or  power  of  the  court  to  make  rules  in  contravention 
of  either  the  organic  or  statute  law  of  the  state:  4  Am.  &  Eng. 
Ency.  of  Law,  450,  note  7,  and  authorities  cited. 

It  has  been  uniformly  held  by  this  court  that  if  a  rule  of 
court  went  beyond  or  contradicted  a  statute  of  the  state  it 
would  not  be  enforced  here:  Colhoun  v.  Crawford,  50  Mo. 
458;  Purcell  v.  Hannibal  etc.  R.  R.  Co.,  50  Mo.  504. 

And  where  two  were  jointly  indicted  and  tried,  but  were 
represented  by  different  counsel,  and  a  rule  of  court  forbade 
more  than  one  counsel  on  either  side  to  examine  witnesses,  and 
counsel  for  one  of  defendants  desired  to  question  a  witness  as 
to  a  matter  he  deemed  material,  but  which  the  other  counsel 
deemed  injurious  to  his  client,  and  the  court  refused  to  per- 
mit the  question,  it  was  held  that  it  was  not  in  the  power  of 
a  court  to  adopt  a  rule  which  would  deprive  a  defendant  in  a 
criminal  case  of  the  right  of  cross-examination:  State  v.  Bry- 
ant, 55  Mo.  75;  see,  also,  Huffy.  Shepard,  58  Mo.  242;  State 
v.  Underwood,  75  Mo.  230. 

It  will  be  observed  that  the  constitution  imposes  no  limit 
upon  the  number  of  witnesses  a  defendant  may  have  sum- 
moned. The  statute  regulates  this  right  only  to  the  extent 
that  it  requires  an  affidavit  that  the  witnesses  are  mate- 
rial and  necessary  when  the  defendant  asks  for  a  second  sub- 
poena. The  rule  in  question,  however,  arbitrarily  determines 
beforehand  that  the  defendant  in  a  capital  case  shall  have 
fifteen  witnesses,  and  no  more. 

To  obtain  other  witnesses  the  defendant  is  required  to  file  a 
motion  before  the  court  or  judge,  setting  forth  fully  the  names 
of  the  witnesses  desired,  what  facts  such  witnesses  are  ex- 
pected to  testify  to,  that  their  evidence  ••  is  material  to  the 
issue  involved,  and  wherein  it  is  material,  and  that  the  facts 
cannot  be  established  by  the  witnesses  for  which  subpoenas 
have  been  issued  "  as  of  course." 
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This  rule  is  a  marked  innovation  in  the  practice  in  this 
state,  and  we  hesitate  not  to  say  it  is  entirely  out  of  harmony 
with  the  organic  law  of  the  state,,  and  the  liberal  and  enlight- 
ened practice  established  by  the  statutes.  It  was  never 
intended  that  one  charged  with  crime  should  be  subjected  to 
such  an  inquisitorial  proceeding,  when  he  was  merely  exercis- 
ing his  natural  and  constitutional  right  of  preparing  to  meet 
a  public  prosecution.  The  terms  imposed  are,  to  say  the  least, 
most  unusual,  and  are  far  in  excess  of  the  statute. 

When  the  statute  required  simply  an  affidavit  that  the  addi- 
tional witnesses  desired  in  the  second  subpoena  were  material 
and  necessary,  it  was  the  opinion  of  the  legislature  that  this 
was  sufficient  to  avoid  an  abuse  of  the  process  of  the  court, 
but  this  rule  denies  even  one  subpoena  for  the  necessary  wit- 
nesses if  they  exceed  fifteen,  as  they  usually  do  in  such  cases, 
until  the  party  shall  first  file  an  affidavit  that  would  ordi- 
narily entitle  him  to  a  continuance. 

The  rule  would  require  a  defendant  in  a  public  prosecution 
to  disclose  his  defense  to  the  state  and  the  court  in  advance 
of  the  case  made  by  the  state.  The  proposition  has  only  to 
be  stated  to  be  condemned  as  utterly  at  variance  with  the 
practice  in  criminal  trials  in  our  courts.  It  is  true  that,  as 
the  population  of  this  state  increases,  crime  increases,  and  large 
sums  are  yearly  paid  out  by  the  state  for  costs  in  criminal 
cases;  but  it  is  not,  and  never  has  been,  the  policy  of  the  state 
to  let  a  few  paltry  dollars  outweigh  the  life  or  liberty  of  the 
citizen.  It  were  far  better  that  twice  the  amount  now  paid 
annually  should  be  expended  in  one  case,  rather  than  it  should 
be  said  that  an  innocent  lco  man  was  convicted  and  hanged 
because  the  state  denied  him  process  for  his  witnesses  by  which 
to  establish  his  innocence. 

The  statutes  are  sufficient,  if  carefully  and  faithfully  exe- 
cuted, to  exclude  the  fees  of  all  unnecessary  witnesses;  more 
severe  than  this  they  ought  not  to  be. 

It  is  sufficient  to  add  that  this  rule  imposes  harder  terms 
than  the  statute  does,  and  for  that  reason  it  cannot  be  enforced. 
The  conclusion  we  have  reached  accords  not  only  with  our 
own  decisions,  but  with  those  of  many  other  courts  of  last 
resort  in  the  several  states:  Hickernell  v.  First  Nat.  Bank,  62 
Pa.  St.  146;  Gates  v.  Mack,  6  Col.  401;  State  v.  Posey,  17  La. 
Ann.  252;  87  Am.  Dec.  525;  Patterson  v.  Winn,  5  Pet.  242. 

Let  the  peremptory  writ  issue  as  prayed.     All  concur. 
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Courts—  Validity  of  Rules  of.  — A  rale  of  court  must  be  subordinate 
to  law,  and  in  case  of  conflict  the  law  will  prevail:  Suckley  v.  Rotchford,  12 
Gratt.  60;  65  Am.  Dec.  240;  State  v.  Posey,  17  La.  Ann.  252;  87  Am.  Dec 
525. 

Bales  of  Court. 

Authority  to  Enact  Rules  is  given  to  courts  by  the  statutes  of  many,  and  per- 
haps of  all,  of  the  states.  Independently  of  these  statutes  we  apprehend  that 
every  court  has,  as  an  essential  part  of  its  jurisdiction,  the  power  to  make 
and  enforce  rules  for  its  government  and  that  of  its  litigants,  not  inconsist- 
ent with  the  law,  statutory  and  constitutional:  Snyder  v.  Bauchman,  8  Serg. 
&  R  336;  Vanatta  v.  Anderson,  3  Binn.  417;  Risher  v.  Thomas,  2  Mo.  98; 
Kennedy  v.  Cunningham,  2  Met.  (Ky.)  538;  Brooks  v.  Boswell,  34  Mo.  474; 
Gannon  v.  Fritz,  79  Pa.  St.  303;  Barry  v.  Randolph,  3  Binn.  277;  Dubois  v. 
Turner,  4  Yates,  361;  Boas  V.  Nagle,  3  Serg.  &  R.  253;  Oambrill  v.  Parker, 
'41  Md.  1;  Pancoast  v.  Travelers'  Ins.  Co.,  79  Ind.  172;  Steamer  St.  Lawrence, 
1  Black,  522;  Salt  Lake  City  v.  Redwine,  6  Utah,  335.  It  is  difficult,  and 
perhaps  impossible,  to  prescribe  any  test  by  which  to  determine  in  every  case 
whether  the  rule  of  court  in  question  is  within  or  without  the  limits  of  its 
authority.  We  know  that  rules  will  not  be  permitted  to  take  away  a  right 
guaranteed  by  law,  whether  statutory  or  constitutional;  or,  in  other  words, 
that  no  rule  will  be  allowed  operation  to  the  extent  of  overturning  any  statu- 
tory  or  absolute  right,  or  even  of  thwarting  the  objects  or  policy  of  a  statute 
or  other  law.  There  exists,  it  is  well  known,  a  power  in  the  legislature  to 
enact  all  laws  which  relate  to  the  remedy  merely,  and  such  laws,  where  they 
leave  a  party  reasonable  time  and  opportunity  to  vindicate  his  rights  in  the 
courts,  have  rarely  been  held  unconstitutional  as  interfering  with  the  obliga- 
tions of  contracts  or  impairing  vested  rights.  Perhaps  the  enactment  of 
rules  may  be  regarded  as  a  species  of  legislative  power  vested  in  the  courts 
as  a  necessary  incident  to  the  proper,  efficient,  and  orderly  discharge  of 
their  judicial  functions,  and  may  therefore  be  sustained  whenever  the  rule 
enacted  relates  to  the  remedy  merely,  or,  at  least,  to  that  part  of  the  remedy 
over  which  the  legislature  has  not  already  exercised  its  power.  Thus,  the 
time,  place,  and  mode  of  doing  an  act  in  court  is  doubtless  a  proper  subject 
of  regulation  by  rules,  and  litigants  may  be  required  to  comply  with  rules 
upon  these  subjects,  and  in  default  of  such  compliance  may  be  deemed  to 
have  waived  their  rights.  So  we  think  courts  may  enact  and  enforce  rules 
tending  to  exclude  pleas  and  other  proceedings  not  filed  or  taken  in  good 
faith,  as  by  requiring  a  defendant  to  make  an  affidavit  of  the  existence  of  a 
defense,  and  treating  him  as  in  default  if  he  neglects  so  to  do:  Vanatta  v. 
Anderson,  3  Binn.  417;  Harris  v.  Commonwealth,  35  Pa.  St.  416. 

Rules  of  Court  Prescribing  the  Time  Within  Which  Certain  Acts  Mu*t  be 
Done,  or  certain  proceedings  taken,  are  very  familiar,  and  are  absolutely 
indispensable  to  the  prevention  of  needless  delays,  and  to  the  orderly  and 
speedy  discharge  of  business.  Thus,  in  many  instances  in  which  appeals 
are  authorized  from  one  court  to  another,  there  is  no  statute  directing  the 
time  within  which,  after  perfecting  the  appeal,  the  transcript  or  other  record 
thereon  shall  be  tiled  in  the  appellate  court,  and  therefore,  unless  that  court 
may  make  some  regulation  upon  the  subject,  the  party  who  has  appealed 
may  content  himself  with  such  appeal  and  take  no  proceedings  to  have  his 
cause  finally  determined.  Hence,  the  appellate  courts  have  generally  by 
rule  designated  the  time  within  which  a  transcript  or  record  must  be  placed 
on  file  in  the  offices  of  their  clerks,  and  have  declared  that  for  a  failure  to  so 
Ble  such  transcript  or  record  the  appeal  would  be  dismissed  on  motion  of 
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the  respondent  or  appellee.  There  is  no  doubt  of  the  validity  of  these  rales, 
and  that  the  failure  to  comply  with  them  may  deprive  the  appellant  of  his 
right  to  the  judgment  of  the  appellate  court:  Salt  Lake  City  v.  Itedwine,  6 
Utah,  335;  Buckley  v.  Althorf,  86  Cal.  643;  United  States  v.  Fremont,  18  How. 
30;  Randolph  v.  Barbour,  6  Wheat.  128;  The  Tornado,  109  U.  S.  110.  There 
are  many  other  instances  in  which  courts  may  by  rule  limit  the  time  within 
which  an  act  may  be  done,  or  deprive  a  litigant  of  the  right  to  be  heard  upon 
some  matter  unless  he  makes  some  motion,  or  takes  some  objection  within  a 
time  designated  in  such  rule.  Thus,  the  court  may  limit  the  time  within 
which  a  motion  may  be  made  to  change  the  place  of  trial:  Redman  v.  State,28 
Ind.  205;  Thompson  v.  Pershing,  86  Ind.  303;  Galloway  v.  State,  29  Ind.  442; 
or  may  enter  judgment  by  default  unless  written  pleadings  are  filed  within 
a  time  specified:  Trammell  v.  Vane,  62  Ala.  301;  or  may  require  a  petition 
for  a  review  of  road  proceedings  to  be  filed  within  the  first  week  of  the 
term:  In  re  McCandless  Township  Road,  110  Pa.  St.  605;  or  bills  for  costs  for 
the  attendance  of  witnesses  to  be  filed':  Flisher  v.  Allen,  141  Pa.  St.  525;  or  ex* 
ceptions  to  depositions  to  be  taken  (Brooks  v.  Boswell,  34  Mo.  474)  within  the 
time  fixed.  Indeed,  we  apprehend  that  every  court  has  power  by  rule  not 
conflicting  with  any  statute  to  specify  the  time  within  which  any  act  shall 
be  done  or  objection  taken  by  a  litigant,  provided  the  limitation  of  time  is 
reasonable,  and  does  not  deprive  him  of  a  .substantial  right,  and  thereby  pre- 
vent his  further  presenting  his  cause  upon  the  merits. 

Various  Rules  Have  Been  Adopted  Tending  to  the  Exacting  of  Good  Faith 
on  the  part  of  litigants,  as  by  compelling  them  to  verify  their  answers, 
or  to  make  affidavits  of  their  defense:  Horner  v.  Horner,  145  Pa.  St.  258;  or, 
where  they  are  required  to  pay  certain  fees,  to  exact  such  fees  in  advance. 
One  of  the  most  important  of  these  rules  which  has  come  under  our  obser- 
vation required  the  parties  demanding  a  jury  trial  to  deposit  before  the  com- 
mencement of  the  trial  a  sum  sufficient  to  pay  the  fees  of  the  jurors  for  one 
day.  In  sustaining  this  rule  the  court  said:  "The  expense  of  a  jury  de- 
manded by  a  party  is  expense  incurred  on  his  behalf,  and  at  his  instance.  It 
is  reasonable  and  just  that  he  should  bear  this  expense;  and  it  always  has 
been  the  law  and  the  practice  to  collect  from  one  or  the  other  of  the  liti- 
gants. The  point  is  not,  and  could  not  be,  that  the  court  had  no  right  to 
make  the  parties  pay  it,  but  that  it  could  not  be  collected  in  advance.  But, 
if  the  court  has  the  right  to  make  the  parties  pay,  it  does  not  seem  that  the 
time  of  its  collection  is  of  such  importance  as  to  change  the  character  of  the 
requirement.  A  rule  requiring  the  fee  to  be  paid  in  advance  is  a  reasonable 
precaution  to  prevent  the  jurors  from  being  defrauded  by  unscrupulous 
parties,  and  to  prevent  the  demand  of  a  jnry  being  used  as  a  pretext  to 
obtain  continuances,  and  thus  trifle  with  justice.  The  right  to  bring  suit 
and  the  right  to  appeal  to  a  higher  court  are  as  fully  secured  by  the  con- 
stitution as  the  right  to  a  trial  by  jury;  yet  it  has  always  been  the  practice 
to  collect  the  fees  therefor  before  the  suit  is  commenced,  or  the  record  on 
appeal  is  filed.  And  we  do  not  see  how  such  a  proceeding  impairs  the  right 
in  the  one  case  any  more  than  in  the  other.  If  the  court  has  a  right  to 
require  the  payment  of  jury  fee  in  advance  the  refusal  to  pay  it  is  the 
refusal  to  have  a  jury  trial;  and  since  this  is  the  party's  own  act,  he  can- 
not be  said  to  be  deprived  of  any  thing":  Conneau  r.  Gets,  73  CaL  176;  2  Am. 
St.  Rep.  785. 

Other  Rule*  of  Court  are  Sustained  as  Mere  Regulations  of  the  Mode  or 
Time  of  Proceeding,  not  conflicting  with  statutory  or  other  law  upon  the 
subject.     Instances  of  these  are  rules  prescribing  the  time  within  which 
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notices  may  be  given  requiring  security  for  costs:  Pancoast  v.  Traveler*' 
Ins.  Co.,  79  Ind.  172;  Jeffersonville  etc.  R.  R.  ▼.  Hendricks,  41  Ind.  56;  or 
within  which  a  demand  for  a  jury  trial  may  be  made  in  equity  cases:  Stadlcr 
v.  Hertz,  13  Lea,  315.  So  a  court  may  require  copies  of  papers  to  be  served 
on  the  adverse  party  or  deposited  in  court  for  his  use:  Burgit  v.  Case,  84 
Iowa,  33. 

Limitations  Upon  the  Power  to  Prescribe  Rules. — Probably  a  more  accurate 
knowledge  of  the  power  of  the  court  to  adopt  and  enforce  rules  may  be 
acquired  by  considering  cases  in  which  the  power  has  been  denied,  than  in 
considering  those  in  which  it  has  been  sustained,  for  it  is  the  former  .which 
prescribe  the  limitations  of  the  power,  and  except  where  these  limitations 
apply,  the  power  may  generally  be  affirmed.  As  the  courts  are  themselves 
bound  by  the  same  laws  which  it  is  their  duty  to  construe  and  to  apply  to 
the  affairs  of  private  individuals,  it  is  manifest  that  it  is  beyond  their  prov- 
ince by  rules  to  dispense  with  those  laws,  or  to  make  valid  regulations  not 
in  harmony  therewith:  Ward  v.  Chamberlain,  2  Black,  430;  JeffersonvilU  etc 
R.  R.  v.  Hendricks,  41  Ind.  57;  State  v.  Underwood,  75  Mo.  230;  Suckley 
t.  Rotcliford,  12  Gratt.  60;  65  Am.  Dec.  240;  Oormerly  v.  McOlynn,  84  N.  Y. 
284;  Gates  r.  Mack,  6  Col.  401;  TIic  Hiram,  23  Ct.  of  CI.  431;  State  v.  Th* 
Judges,  37  La.  Ann.  596.  Therefore,  if  a  statute  provides  that  before  a 
cause  is  finally  submitted  to  the  court  or  referee,  the  attorney  for  either 
party  may  submit  in  writing  statements  of  facts  he  deems  proved,  and  of 
rulings  upon  questions  of  law  which  he  desires  the  court  or  referee  to  make, 
and  that  it  shall  then  be  the  duty  of  the  court  or  referee,  at  or  before  the 
time  when  the  decision  or  report  is  rendered,  to  pass  upon  the  proposed 
findings  or  rulings,  the  right  of  the  party  to  present  such  rulings  or  find- 
ings after  the  report  or  decision  has  been  made  cannot  be  created  by  a  rule  of 
court.  To  sustain  such  a  rule  would  be  to  permit  the  party  to  do,  after  the 
decision,  what  the  statute  expressly  declares  he  must  do  before:  Oormerley  v. 
McOlynn,  84  N.  Y.  284.  If  the  statute  gives  a  party  ten  days  after  the  service 
on  him  of  notice  of  the  entry  of  judgment  in  which  to  serve  a  statement  of 
his  case,  a  rule  of  court  cannot  require  him  to  make  such  service  within 
ten  days  after  written  notice  of  the  decision  of  the  court  or  of  the  report  of 
the  referee:  French  v.  Powers,  80  N.  Y.  148.  If  by  statute  the  clerk  of  the 
court  is  required  in  docketing  civil  cases  for  trial  to  set  them  down  in  order 
according  to  the  date  of  their  commencement,  and  the  cases  are  under  sucli 
statute  directed  to  be  tried  in  the  order  they  are  placed  on  the  docket, 
"unless  the  court  for  good  and  sufficient  cause  shall  otherwise  direct,"  it  is 
not  within  the  power  of  a  court  to  authorize  a  case  to  be  taken  up  and  tried 
out  of  its  order  on  the  filing  of  an  affidavit  on  behalf  of  the  plaintiff  in 
cases  ex  contractu  that  he  or  she  believes  the  defense  is  made  only  for  delay, 
unless  a  counter-affidavit  shall  be  made  and  filed  on  the  part  of  the  defend- 
ant stating  facts  in  detail  from  which  it  shall  appear  to  the  court  that  the 
defense  is  made  in  good  faith:  Fisher  v.  National  Bank,  73  111.  34;  Angel  v. 
Plume  Je  A.  Co.,  73  III.  412.  In  response  to  an  application  for  a  writ  of 
mandamus  to  compel  a  judge  to  enter  a  judgment  by  default,  he  responded 
that  he  had  adopted  a  rule  of  court  for  that  term,  and  under  similar  circum- 
stances would  reuew  it  for  another  term,  to  the  effect  "  that  no  cases  shall 
be  tried  except  criminal  cases  and  matters  of  succession";  and  that  he  was 
induced  to  enter  this  rule  by  reason  of  the  distress  of  the  people,  and  for  the 
proper  administration  of  justice,  and  because  of  a  petition  of  a  large 
majority  of  the  people  of  the  parish,  and  a  resolution  and  memorial  of  the 
police  jury,  tjratnl  jury,  and  the  members  of  the  bar.  In  granting  the  writ 
am.  6t.  kar..  You  XLL  -41 
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the  appellate  court  declared  that  as  the  party  applying  for  the  judgment  by 
default  was  entitled  to  the  same  by  the  rules  of  law,  the  court  had  no 
authority  "  to  deprive  the  citizen  by  its  rules  of  his  legal  rights.  The  judge- 
must  conform  to  the  law  though  he  should  think  that  thereby  certain  citi- 
zens would  be  injured,  or  that  its  provisions  do  not  exactly  come  up  to  a 
proper  administration  of  justice.  If,the  citizens  desire  relief  by  the  altera* 
tion  of  the  law  for  the  administration  of  justice  they  must  apply  to  the 
law-making  power  and  not  to  the  judiciary":  State  v.  Posey,  17  La.  Ann. 
262;  87  Am.  Dec.  525.  If  the  statute  allowing  suits  to  be  commenced  by 
declaration  prescribes,  as  an  incident  of  such  suits,  that  the  defendant  shall 
have  twenty  days  in  which  to  plead,  the  court  cannot  by  rule  require  hia 
plea  to  be  filed  within  a  shorter  time,  although  it  is  by  statute  given  au- 
thority to  adopt  rules  "  in  respect  to  the  times  for  pleading  and  serving 
notices  of  trial  and  other  notices."  The  power  thus  conferred  to  adopt  rules 
respecting  the  times  for  pleading  must  be  understood  as  applying  only  to 
those  cases  in  which  the  legislature  has  not  itself  acted  upon  the  subject: 
Wyandotte  Co.  v.  Robinson,  34  Mich.  428.  If  a  statute  gives  a  litigant  the  right 
to  three  judicial  days  within  which  to  apply  for  a  rehearing,  this  right  can- 
not be  limited  by  a  rule  of  court  requiring  applications  for  rehearings  to  be 
made  on  the  same  day  that  decisions  are  rendered:  State  v.  Fifth  Circuit 
Judges,  37  La.  Ann.  596.  If  the  code  provides  that  a  party  may  demur  and 
answer  at  the  same  time,  he  cannot  be  deprived  of  his  right  by  a  rule  of 
court,  and  hence  his  answer  filed  with  his  demurrer  cannot  be  struck  out 
because  upon  the  overruling  of  the  demurrer  he  did  not  pay  "  the  sum  of 
twenty  dollars,  costs,  provided  by  a  rule  of  the  court  to  be  paid  in  such 
cases":  People  v.  McClellan,  31  Cal.  101.  The  same  principle  which  inhibits 
courts  from  enforcing  rules  in  conflict  with  statutes  prohibits  them  from 
making  and  enforcing  rules  inconsistent  with  the  rules  of  the  higher  courts, 
to  which  it  is  their  duty  to  yield  obedience:  Story  v.  Livingston,13  Pet.  359; 
Gaines  v.  Relf,  15  Pet.  9;  Bein  v.  Heath,  12  How.  168;  Jenkins  v.  Qreenwald,  1 
Bond.  126.  So  it  is  clear,  whether  any  statute  directly  controls  the  subject  or 
not,  that  a  litigant  cannot  by  rule  of  court  be  deprived  of  a  substantial  right, 
or  so  embarrassed  in  its  exercise  that  he  may  be  deprived  without  his  fault  of 
its  benefit.  The  principal  case  is  one  of  the  best  illustrations  and  applica- 
tions of  this  rule.  A  rule  of  court  limiting  the  examination  of  witnesses  to 
one  counsel  on  either  side  cannot  be  enforced  where  there  are  two  or  more 
defendants  having  separate  defenses,  and  it  is  manifest  that  to  deprive  the 
counsel  of  either  of  the  right  to  examine  or  cross-examine  a  witness  would 
be  equivalent  to  depriving  his  client  of  the  benefit  of  counsel.  It  is  "not  in 
the  power  of  any  court  to  adopt  any  rule  which  would  deprive  the  defendant 
in  a  criminal  case  of  the  right  of  cross-examination":  State  v.  Bryayit,  55  Mo. 
75.  So  a  court  cannot  obtain  jurisdiction  over  a  party  from  the  fact  that  he 
makes  a  well-founded  objection  to  its  entertaining  such  jurisdiction.  There- 
fore, a  rule  of  court  declaring  that  "  application  to  the  court  to  raise  any  ju- 
risdictional question  shall  be  deemed  an  appearance,  and  no  further  process 
■hall  be  necessary  to  bring  the  party  into  court,"  is  void,  and  the  issuing  and 
service  of  bummons,  which  on  motion  is  quashed,  the  defendant  appearing 
specially  for  the  purpose  of  making  such  motion,  cannot  entitle  the  court 
thereafter  to  proceed  to  render  judgment  against  him:  Huff  v.  Shepard,  58 
Mo.  242.  If  a  statute  imposes  certain  conditions,  and  apparently  gives  some 
litigant  a  right  upon  compliance  therewith,  it  is  not  in  the  power  of  the 
court  by  rule  to  impose  further  and  more  onerous  conditions.  Thus,  if  a 
statute  gives  the  defendant  the  right  of  arbitration,  and  imposes  no  condi- 
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tion  except  that  he  cannot  take  his  rule  during  the  week  at  which  his  cause 
is  set  for  trial,  or  within  thirty  days  before  the  term,  the  court  cannot  enter 
judgment  by  default  where  such  right  to  arbitration  has  been  claimed,  be- 
cause defendant  has  not  filed  an  affidavit  of  merits  required  by  a  rule  of  such 
court:  Hickcrnell  v.  First  Nat.  Bank,  62  Pa.  St.  140. 

In  Considering  the  Effect  of  Rules  of  Court,  we  wish  it  to  be  understood  that 
our  remarks  apply  only  to  those  rules  that  ths  court  had  authority  to  adopt. 
A  rule  beyond  the  power  of  the  court,  like  a  statute  which  the  legislature 
had  not  authority  under  the  constitution  to  enact,  is,  in  so  far  as  it  tran- 
scends the  authority  of  the  court,  of  no  effect  whatever.  Rules  adopted  by 
a  court  without  exceeding  the  limits  of  its  authority  are  often  spoken  of  as 
having  the  effect  of  rules  enacted  by  the  legislature,  and,  therefore,  as  being 
obligatory  both  on  the  court  and  on  the  parties:  Seymour  v.  Phillips  etc.  Co., 
7  Biss.  460;  Lancaster  v.  Waukegan  etc  Ry.  Co.,  132  111.  492;  Hanson  v.  Ate- 
Cue,  43  Cal.  173;  David  v.  Etna  Ins.  Co.,  9  Iowa,  45;  Walker  v.  Ducros,  18 
La.  Ann.  703.  This  is  certainly  true  in  so  far  as  the  parties  and  their  coun- 
sel have  acted  upon  them,  and  sought  to  preserve  and  protect  their  rights  in 
compliance  therewith.  The  court  cannot  adopt  a  different  rule,  and  apply 
it  retroactively  to  their  prejudice,  nor  treat  them  as  in  defanlt  if  they  have 
conducted  themselves  as  required  by  the  rules  of  the  court,  doing  the  acta 
required  by  them  to  be  done,  within  the  time  and  in  the  manner  therein 
specified:  Moloney  v.  Hunt,  29  Mo.  App.  379;  Consolidated  etc.  Ry.  Co.  r. 
O'Neill,  25  111.  App.  313.  Rules  must  be  considered  as  operating  prospect* 
ivelyouly,  and  should  the  court  assume  to  enact  and  enforce  a  rule  applying 
to  past  transactions,  and  taking  away  rights  to  which  before  the  adoption  of 
the  rule  the  parties,  or  any  of  them,  were  entitled,  such  rule  must  be  dis- 
regarded as  void:  Reist  v.  Heilbrenner,  11  Serg.  &  R.  131;  Detvey  v.  Hum- 
phrey, 5  Pick.  187.  On  the  other  hand,  in  so  far  as  the  rule  is  an  expression 
of  the  legislative  power  of  the  court,  it  is  an  expression  of  a  legislative 
power  which,  whenever  the  court  is  in  session,  it  is  competent  to  again  ex- 
ercise, by  the  repeal  or  modification  of  any  of  its  rules,  and  thereby  to  a  cer- 
tain extent  to  withdraw  any  given  case  from  their  operation.  There  is, 
indeed,  a  conflict  of  judicial  authority  respecting  the  power  of  a  court,  while 
it  leaves  its  rules  unrepealed  and  unmodified,  to.  except  a  single  case  from 
them,  or  to  refuse  to  apply  them,  as  to  it  shall  from  time  to  time  seem  best. 
Thus,  the  statement  has  been  made  by  the  very  highest  authority  that  rules 
of  court  are  but  the  means  to  accomplish  the  ends  of  justice,  "and  it  is 
always  in  the  power  of  the  court  to  suspend  its  own  rule,  and  except  a 
particular  case  from  its  operation,  whenever  the  purposes  of  justice  require 
it":  Sullivan  v.  Wallace,  73  Cal.  307,  310;  United  States  v.  BreUling,  20  How. 
254;  Pickett  v.  Wallace,  54  Cal.  148.  Therefore,  the  action  of  the  court  in 
suspending  the  following  rules  has  been  sustained:  A  rule  requiring  the 
transcript  on  appeal  to  be  filed  within  a  time  designated  therein:  Pickett 
t.  Wallace,  54  Cal.  148.  A  rule  requiring  copies  of  all  ex  parte  orders  to 
be  served  on  the  attorney  of  the  adverse  party:  Sullivan  v.  Wallace,  73  Cal. 
307.  In  several  cases  it  has  been  held  that  a  court  may  suspend  its  own 
rules  so  as  to  exclude  a  particular  case  from  their  operation:  United  States 
v.  BreUling,  20  How.  252;  Russell  v.  AtcLellan,  3  Wood,  k  M.  157;  Wallace  v. 
Clark,  3  Wood,  &  M.  359;  or  may  disregard  the  fact  that  a  litigant  has 
failed  to  comply  with  such  rules,  whether  previously  suspended  or  not:  Shel- 
don v.  Risedorpli,  23  Minn.  518.  The  practice  upon  this  subject  prevail- 
ing in  some  of  the  states  was  thus  stated  by  the  supreme  court  of  judi- 
cature of  New  Hampshire! 
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"  The  rules  of  the  court,  by  which  is  intended  the  general  rules,  it  is  said, 
and  perhaps  not  improperly,  are  the  law  of  the  court.  But  such  rules  have 
material  differences  from  the  statute  laws.  Like  the  statutes,  they  consti- 
tute the  rules  of  decision  and  the  test  of  right  as  to  every  thing  done  while 
they  continue  in  force,  and  the  rights  of  parties  as  to  every  thing  done  under 
the  rules  in  force  are  determined  by  those  rules.  But  as  the  court  had  orig- 
inally the  power  to  make  special  rules,  as  the  exigencies  of  each  case  might 
require,  and  as  such  special  rules  might  be  modifications  of  former  rules, 
even  to  the  extent  of  their  entire  revocation,  so  the  courts  have  still,  not- 
withstanding their  general  rules,  the  power  to  make  special  rules  in  each 
case,  though  they  may  have  the  effect  to  exempt  a  particular  case  from  the 
operation  of  the  ordinary  general  rule.  In  this  respect  the  practice  here  is, 
and  always  has  been,  different  from  that  adopted  in  Massachusetts  (Thomp- 
son v.  flalcli,  3  Pick.  512),  where  it  was  held  that  a  plea  in  abatement  can- 
not be  filed  after  the  first  four  days  of  the  term  by  any  special  order  of  the 
court.  The  court  here  have  always  extended  the  time  of  pleading  in  abate- 
ment, in  cases  where  justice  seemed  to  require  it,  and  the  application  is 
made  before  the  expiration  of  the  four  days,  as,  for  example,  where  the  writ 
is  improperly  withheld  from  the  defendant.  The  practice  here  seems  con- 
sistent with  the  theory  of  the  law,  that  the  court  may  make  such  orders  in 
each  case,  from  time  to  time,  as  justice  may  require.  A  general  rule  in  its 
application  to  any  particular  case,  being  neither  more  or  less  than  a  special 
rule  to  the  same  effect":  Deming  v.  Foster,  42  N.  H.  165. 

We  do  not  know  whether  the  practice  of  the  courts  in  respect  to  uniform- 
ity in  the  enforcement  of  their  rules  differs  as  widely  as  do  their  utterances 
upon  the  subject  or  not.  As  we  have  shown,  the  practice  in  many  of  the 
states  is  to  enforce  the  rules  of  the  court  or  not  as  to  the  presiding  judge  shall 
seem  proper.  In  other  courts,  and  perhaps  even  in  the  same  court,  in  which 
this  irregular  practice  has  sometimes  prevailed,  there  have  been  utterances 
of  the  most  radical  character  from  which  the  inference  is  deducible  that  to 
apply  a  rule  in  one  case  aud  to  disregard  or  suspend  it  in  another,  equally 
within  its  letter  and  spirit,  is  not  merely  an  unseemly  favoritism,  but  an 
abuse  of  judicial  authority  not  to  be  tolerated.  Thus,  where  a  rule  of  an 
appellate  conrt  had  limited  the  time  within  which  petitions  for  a  rehearing 
might  be  filed,  and  it  was  sought  to  have  the  court  disregard  the  rule,  be- 
cause, though  the  petition  had  not  been  filed  in  due  time,  it  had  been  pre- 
pared and  forwarded  for  filing,  aud  from  some  unknown  cause  had  not  been 
forwarded  by  the  express  company  to  which  it  had  been  intrusted  for  that 
purpose,  the  court  said:  "  The  filing  of  a  petition  for  a  rehearing  is  not  a 
matter  of  right.  It  is  a  privilege  given  by  the  court,  governed  and  limited 
entirely  by  its  rules.  The  power  to  make  these  rules  is  given  and  controlled 
by  statute.  The  court,  equally  with  the  suitor,  is  bound  by  them  until  they 
are  abrogated.  We  can  conceive  of  no  case  in  which  the  time  for  filing  a 
petition  for  review  can  be  enlarged,  or  a  failure  to  file  excused  under  the 
positive  prohibitions  of  the  rule  ":  Hanson  r.  McCue,  43  Cal.  179;  Coyote 
etc  M.  Co.  v.  Ruble,  9  Or.  121;  Aratav.  Tellurium  etc.  Co.,  65  Oal.  340.  A  rule 
of  court  having  provided  that  pleas  in  abatement  might  be  filed  within  the 
first  four  days  of  the  term,  and  not  afterwards,  a  judge,  on  such  a  plea  being 
offered  on  the  fifth  day,  with  an  excuse  for  its  not  being  offered  sooner,  directed 
it  to  be  filed  as  of  the  fourth  day.  The  appellate  court,  in  disapproving  his 
action,  said:  "  But  the  rule  of  court  thus  authorized  to  be  made  has  the  force  of 
law,  and  is  binding  upon  the  court  as  well  as  upon  the  parties  to  the  action,  and 
cannot  be  dispensed  with  to  suit  the  circumstances  of  every  particular  case. 
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The  courts  may  rescind  or  repeal  their  rules  without  doubt,  or,  in  establishing 
them,  may  reserve  the  exercise  of  discretion  for  particular  case*.  But  a  rule 
once  made  without  any  such  qualification  must  be  applied  to  all  cases  that 
come  within  it  until  its  repeal  by  the  authority  which  made  it":  Thompson  v. 
Hatch,  3  Pick.  516;  Wall  v.  Wall,  2  Har.  &  G.  79;  Tripp  v.  Brownell,  2  Gray, 
402.  A  rule  having  prescribed  the  time  in  which  motions  in  arrest  of  judg- 
ment or  for  a  new  trial  might  be  made,  the  court  said:  "Where  a  court  has 
established  rules  for  its  government  and  that  of  suitors  there  exists  no  dis- 
cretion in  the  court  to  dispense  at  pleasure  with  its  rules,  or  to  innovate  on 
the  established  practice":  Hughe*  v.  Jackson,  12  Md.  450.  The  supreme  court 
of  New  Jersey,  speaking  of  the  action  of  a  trial  court  in  respect  to  the  issu- 
ing of  a  commission  to  take  a  deposition,  said:  "But  I  am  not  prepared  to 
say  that  it  is  not  error  in  the  court  to  violate  or  disregard  their  own  estab- 
lished and  settled  rules  of  practice.  The*y  may  modify  or  rescind  them, 
but,  while  in  force,  they  are  the  law  of  the  court,  and,  as  such,  a  part  of 
the  law  of  the  land  ":  Ogden  v.  Robertson,  15  N.  J.  L.  124.  Upon  motion  for 
leave  to  file  abstracts  and  briefs  on  appeal  after  the  time  allowed  by  the  rules 
of  the  court  had  expired  the  supreme  court  of  Illinois  said:  "  While  the 
court  may  at  any  time  modify  or  even  rescind  its  rules,  yet,  until  it  does  so, 
it  should  administer  them  according  to  their  terms,  and  it  can  have  no  dis- 
cretion to  apply  them  or  not  according  to  its  convenience,  unless  such  dis- 
cretion is  reserved  in  the  rules  themselves":  Lancaster  v.  Waulcegan  etc.  Ry. 
Co.,  132  111.  492;  Treishel  v.  McOill,  28  111.  App.  68;  Burlington  etc.  R.  R. 
Co.  v.  Marchand,  5  Iowa,  468. 

Constming. — While  doubtless  the  appellate  courts  would  not  accept  an 
interpretation  of  a  rule  of  a  subordinate  court  clearly  in  conflict  with  its 
terms,  yet  they,  being  disinclined  to  interfere  with  the  action  of  an  inferior 
court  in  applying  and  construing  its  rules,  sustain  such  action,  unless  they 
thereby  beyond  all  doubt  permit  a  construction  to  be  placed  upon  the  rules 
entirely  inconsistent  with  their  language:  Mix  v.  Chandler,  44  111.  174;  El- 
tinghausen  v.  Marx,  86  111.  476;  Morrison  v.  Nevin,  130  Pa.  St.  344;  Stale  v. 
Smith,  44  Mo.  112.  In  truth,  we  thiuk  that  the  appellate  courts,  while  pro- 
fessing merely  to  permit  the  trial  court  to  interpret  its  own  rules  of  practice, 
have  sometimes  allowed  it  to  suspend  or  disregard  those  rules,  and  have 
thus  been  able,  without  admittedly  denying  to  the  rules  the  effect  of  laws 
in  cases  to  which  they  are  applicable,  to  permit  the  trial  court  to  evade  their 
uniform  and  impartial  enforcement. 


Sutton  v.  Porter. 

[119  Missouri,  100.] 

Parol  Partition,  Though  Somk  or  thr  Parties  ari  Marriid 
Women  and  their  husbauds  did  not  join  therein,  if  fair  and  equal  and 
followed  by  possession  in  severalty  taken  and  held  in  accordance  there- 
with, passes  the  equitable  title,  and  the  courts  will  confirm  such  parti- 
tion and  vest  the  legal  title  in  the  respective  parties. 

Parol  Partition,  in  which  one  of  the  tenants  in  common  did  not  join  at 
the  time,  may  be  ratified  by  him  afterwards  by  taking  possession  of  and 
conveying  the  part  assigned  to  him. 


Sutton  v.  Pouter.  [Missouri, 

Howard  and  McKee,  for  the  appellants. 
W.  L.  Berkheimer,  for  the  respondents. 

109  Black,  P.  J.  Alexander  Porter  died  intestate  in  1869, 
the  owner  of  three  hundred  and  sixty  acres  of  land,  leaving 
a  widow  and  eight  children.  The  two  married  daughters, 
Esther  J.  Sutton  and  Deborah  Dewey,  and  their  husbands, 
brought  this  suit  for  partition,  making  the  widow  and  other 
children  defendants.  The  record  discloses  the  following 
facts. 

Arthur  Porter,  one  of  the  children,  conveyed  his  interest 
to  his  brother  James  E.  Subsequent  to  this  conveyance  and 
on  the  28th  of  March,  1888,  the  widow  and  children  met  at 
her  house  and  agreed  to  make  partition.  The  widow,  Mary 
Porter,  agreed  to  take  a  child's  part,  though  entitled  to  a 
third  of  the  land  for  life,  thus  making  nine  parts  of  forty 
acres  each  in  quantity.  The  parties  appraised  each  forty, 
and  then  made  their  selections.  In  making  the  selections 
Mrs.  Dewey  agreed  to  let  her  brother  William  A.  have  her 
share,  for  which  she  then  received  eighty  dollars  in  cash,  and 
three  notes  of  William  A.  for  six  hundred  dollars.  James 
E.  Porter  also  selected  two  shares  because  of  his  purchase  of 
the  interest  of  Arthur.  It  appears  May  O.  Porter  was  pres- 
ent, but  took  no  part  in  selecting  her  share,  because  it  was 
supposed  she  was  a  minor.  A  forty-acre  tract  was,  however, 
set  apart  for  her. 

After  the  selections  had  been  made  the  parties,  except 
May  O.,  executed  quitclaim  deeds  conveying  to  103  each  the 
parcel  or  parcels  so  selected,  that  is  to  say,  to  Esther  J.  Sut- 
ton, May  Porter,  John  A.  Porter,  and  Lucy  Porter  forty  acres 
each,  and  to  William  A.  Porter  and  James  E.  Porter  eighty 
acres  each,  leaving  unconveyed  the  forty  acres  reserved  for 
May  0.  Mrs.  Dewey  accepted  for  her  share  the  eighty  dol- 
lars and  three  notes  of  William  for  six  hundred  dollars. 
The  deeds  were  all  executed  on  the  28th  of  March,  1888, 
and  the  grantees  then  took  possession  of  their  respective  par- 
cels. 

The  husbands  of  Mrs.  Sutton  and  Mrs.  Dewey  were  not 
present,  took  no  part  in  making  the  partition,  and  did  not 
join  in  any  of  the  deeds.  At  that  time  May  0.  Porter,  for 
whom  the  forty  acres  was  reserved,  was  in  fact  over  the  age 
of  eighteen  years.  On  the  15th  of  October,  1889,  she  sold  the 
forty  to  her  brother  James,  and  gave  him  a  bond  for  deed. 
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The  bond  sets  out  by  way  of  recital  the  partition  before  made, 
and  states  that  this  forty  was  allotted  to  her. 

The  plaintiffs  bring  into  court  the  deed  to  Esther  J.  Sutton, 
the  eighty  dollars  paid  to  Mrs.  Dewey  and  the  notes  for  six 
hundred  dollars  executed  to  her  by  William.  They  offer  to 
surrender  the  money,  and  consent  that  the  deed  may  be  can- 
celed and  pray  for  partition.  The  defendants  in  their  answers 
set  up  the  facts  before  mentioned,  and  ask  that  the  partition 
made  by  the  parties  themselves  be  in  all  things  con6rmed. 
The  circuit  court  entered  a  decree  as  prayed  for  by  the 
defendants,  from  which  the  plaintiffs  appealed. 

The  plaintiffs'  case  is  based  upon  the  proposition  that  tho 
partition  deeds  are  absolutely  void  as  to  Mrs.  Sutton  and  Mrs. 
Dewey,  because  their  husbands  did  not  join  in  executing 
them.  That  these  deeds  did  not  convey  the  legal  title  of  the 
married  women,  for  the  reason  that  the  husbands  did  not  join 
in  them,  may  be  conceded,  but  it  does  not  follow  that  the  par- 
tition is  void. 

104  As  all  parties  derive  title  from  a  common  source  there 
can  be  no  doubt  but  the  principle  that  a  parol  partition  fol- 
lowed by  possession  is  valid  applies  to  this  case:  Bompart  v. 
Roderman,  24  Mo.  385.  And  it  is  settled  law  in  this  state 
that  a  parol  partition,  followed  by  possession,  passes  the  equi- 
table title,  and  the  courts  will  confirm  such  a  partition  by 
vesting  the  legal  title  in  the  respective  parties:  Hazen  v.  Bar- 
nett,  50  Mo.  506;  Nave  v.  Smith,  95  Mo.  596;  6  Am.  St.  Rep. 
79.  And  such  a  partition  followed  by  possession,  if  fair  and 
equal,  will  be  valid  and  binding  though  some  of  the  parti- 
tioned are  under  coverture:  McMahan  v.  McMahan,  13  Pa.  St. 
376;  53  Am.  Dec.  481;  McConnell  v.  Carey,  48  Pa.  St.  345; 
Coke  on  Littleton,  171  6.  Says  Freeman:  "  But  while  a  deed 
intended  to  transfer  the  moiety  of  a  feme  covert  ought  to  be 
executed  in  the  same  manner  and  with  the  same  formality  as 
a  conveyance  of  her  separate  estate,  it  must  not  be  forgotten 
that  in  many  of  the  states  parol  partitions  are  recognized 
and  protected,  and  that  a  deed  of  partition,  though  insuffi- 
cient of  itself  to  consummate  a  partition,  may,  taken  with 
other  evidence,  establish  such  a  parol  partition  as  tho  courts 
will  not  permit  to  be  disturbed,  unless  it  was  clearly  unequal 
when  made":  Freeman  on  Cotenancy  and  Partition,  2d  ed., 
sec.  412. 

While  the  deeds  do  not  convey  the  legal  title  of  the  mar- 
ried women  because  their  husbands  did  not  join  in  executing 
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them,  still  the  parol  partition  is  not  made  invalid  because  the 
deeds  were  executed.  The  deeds  serve  to  show  to  whom  the 
respective  parcels  were  allotted.  It  stands  conceded  that 
the  partition  made  by  the  parties  was  just  and  equal.  Apply- 
ing the  principles  of  law  before  stated,  it  follows  that  the  parol 
partition  should  be  in  all  things  confirmed. 

It  is  true  Mrs.  Dewey  did  not  take  her  share  in  kind,  but 
that  can  make  no  difference  in  the  result,  for  she  took  it  in. 
cash  and  the  notes  of  her  brother  William.  106  Nor  is  it 
material  that  May  O.  was  not  a  party  to  the  parol  partition 
when  first  made;  for  she  not  only  accepted  the  partition  by 
taking  possession  of  the  forty  acres  allotted  to  her,  but  at  a 
subsequent  date  she  ratified  what  had  been  done  by  her 
brothers  and  sisters  in  the  most  solemn  form. 

It  is  stated  on  the  one  side,  and  conceded  on  the  other,  that 
there  are  some  mistakes  in  the  decree  in  describing  some  of 
the  parcels  of  land.  In  view  of  this  fact  we  will  reverse  the 
decree  and  remand  the  cause,  with  instructions  to  the  trial 
court  to  correct  these  mistakes,  and  enter  a  decree  confirming 
the  partition  as  made  by  the  parties  themselves.  The  costs 
of  this  appeal  should  be  divided  between  all  of  the  parties 
plaintiff  and  defendant  in  proportion  of  their  respective  inter- 
ests in  the  land,  and  it  is  so  ordered.  Decree  reversed,  and 
cause  remanded  with  instructions  as  above  stated. 

Barclay,  J.,  absent. 

The  other  judges  concur. 


Partition  by  Parol. — That  a  parol  partition  of  lands,  when  followed  by 
possession  in  severalty,  is  valid  in  many  states,  see  Murrell  v.  Mandelbaum, 
85  Tex.  22;  34  Am.  St.  Rep.  777,  and  the  authorities  collected  in  the  note 
thereto. 


Davis  v.   Missouri   Pacific  Railway  Company. 

[119  Missouri,  180.] 
Municipal  Corporations— Grading  Streets,  Damages  por. — The  owner 
of  a  lot  fronting  on  a  public  street  is  entitled  to  consequential  damages 
arising  from  a  change  of  the  natural  surface  of  the  street  to  a  legally 
established  grade,  if  the  constitution  of  the  state  declares  that  "private 
property  shall  not  be  taken  or  damaged  without  just  compensation,"  if 
the  lot  is  situated  in  a  small  town  or  city  in  which  the  necessity  for  such 
grading  may  never  arise.  In  cities  of  this  class  the  dedicator  and  his 
assigus  should  only  be  held  to  give  implied  assent  to  such  improvements 
as  would  put  the  street  in  a  condition  for  safe  and  reasonably  conven- 
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ient  use  upon  or  near  the  natural  surface,  considering  the  peculiarities 
of  the  locality. 
Municipal  Corporations.— Damages  tor  Grading  a  Street  to  a  Pre- 
viously Established  Grade  cannot  include  damages  to  improvements 
erected  after  such  grade  was  established  as  a  matter  of  record,  ascer- 
tainable by  property  owners. 

R.  T.  Railey,  for  the  appellant. 

T.  B.  Haughawout,  for  the  respondent. 

189  Macfarlane,  J.  This  action  is  for  damages  done  to 
the  plaintiff  on  account  of  grading,  by  defendant,  of  McGregor 
street,  in  the  city  of  Carthage,  in  front  of  his  property  front- 
ing on  said  street.  The  petition  charged  that  plaintiff  was 
the  owner  of  lot  175  fronting  on  the  east  side  of  McGregor 
street,  except  a  small  portion  thereof  which  is  described;  that 
for  the  purpose  of  raising  the  grade  of  said  street,  in  the  year 
1890,  defendant  constructed  in  said  street,  to  its  full  183 
width  and  about  eight  feet  high,  in  front  of  plaintiff's  prop- 
erty, an  embankment  of  a  permanent  character,  which  was 
done  under  a  license  granted  defendant  by  the  city  of  Car- 
thage, a  duly  incorporated  municipal  corporation,  by  which 
his  property  was  damaged  five  hundred  dollars. 

The  answer  admitted  the  ownership  of  the  lot,  and  that  the 
west  end  thereof  abuts  on  said  street,  and  charged  that  the 
grade  of  McGregor  street  was  duly  established  by  an  ordi- 
nance of  said  city  in  the  year  1882,  which  was  entered  in  the 
grade  book  of  said  city  and  was  a  part  of  the  public  records 
of  the  city;  that,  during  the  year  1890,  defendant  being  desir- 
ous of  running  a  spur  of  its  railroad  across  said  street,  south 
of  plaintiff's  lot,  said  city  of  Carthage,  through  its  council, 
authorized  it  to  do  so  upon  condition  that  it  would  raise  the 
grade  of  the  street  up  to  that  established  by  the  city;  that 
defendant  so  constructed  the  grade  by  the  direction  and  under 
the  requirement  of  said  city,  and  wholly  for  its  benefit. 

Plaintiff  replied  that  defendant  agreed  with  the  city  of 
Carthage  to  repair  the  damage  that  might  be  done  to  the 
street  in  constructing  its  railroad  across  it,  and  pay  all  dam- 
ages to  property  owners  resulting  therefrom.  There  were 
other  issues  made  and  tried,  but  no  point  is  made  on  them 
and  they  need  not  be  considered. 

On  the  trial  it  was  shown,  from  the  charter  and  ordinances 
of  the  city  of  Carthage,  that  it  had  power  to  "grade,  pave,  or 
otherwise  improve  and  keep  in  repair  all  roads,  streets,  ami 
bridges  within  the  city  limits,  and  that  it  did  establish  the 
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grade  of  McGregor  street  in  the  year  1882;  that  by  an  ordi- 
nance duly  passed  and  approved  in  1890  the  defendant  was 
authorized  to  construct  its  road  across  said  street  south  of  and 
adjoining  the  property  of  plaintiff  and  other  streets.  1M 
Defendant  was  required,  as  a  condition,  to  construct,  erect, 
and  keep  in  repair  suitable  crossings  or  bridges  at  the  inter- 
section of  its  said  railroad  track  with  each  and  every  one  of 
said  streets,  and  shall  grade  the  approaches  to  such  crossings 
or  bridges  on  both  sides  of  the  track." 

The  crossing  of  McGregor  street  was  between  Eldorado  and 
Limestone  streets,  and  on  each  side  of  the  railroad  crossing 
the  natural  surface  of  the  ground  was  higher  than  at  the  point 
of  crossing.  The  crossing  of  the  street  by  the  railroad  was 
some  thirteen  feet  below  the  natural  surface  of  the  ground, 
requiring  a  bridge  above  it  for  travel  on  the  street.  The  bridge 
and  its  approaches  were  made  in  a  careful  and  skillful  man- 
ner on  the  established  grades,  which  raised  the  street  in  front 
of  plaintiff's  property  from  two  to  six  feet  above  the  natural 
surface  of  the  ground,  upon  which  plaintiff's  improvements 
were  made  as  variously  estimated  by  the  witnesses.  Plaintiff 
improved  his  property  in  1884.  Plaintiff  offered  evidence 
tending  to  prove  that  when  he  improved  his  property  he  had 
no  knowledge  that  a  grade  had  been  fixed. 

The  court,  of  its  own  motion,  gave  the  following  instruction: 

11  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff  in  1890  was  the  owner  of  lot  175  in 
North  Carthage,  Jasper  county,  Missouri,  except  that  part  of 
said  lot  described  in  defendant's  answer  which  had  thereto- 
fore been  sold  to  defendant,  and  that  said  lot  and  the  part 
thereof  so  owned  by  plaintiff  fronted  on  McGregor  street  in 
the  city  of  Carthage,  and  that  defendant,  in  building  its  rail- 
road across  McGregor  street,  near  said  premises  and  lot,  built 
the  same  below  the  grade  of  said  McGregor  street,  and,  in  con- 
structing a  bridge  over  and  above  its  railroad  on  said  street 
and  approaches  to  said  bridge,  ,85  filled  up  said  McGregor 
street  and  raised  the  same  in  front  of  plaintiff's  said  lot,  and 
damaged  plaintiff's  said  lot,  and  depreciated  the  value  thereof, 
then  the  jury  should  find  the  issue  in  favor  of  the  plaintiff." 

Defendant  asked,  and  the  court  refused  to  give,  the  follow- 
ing instructions:  "If  the  jury  believe  from  the  evidence  that 
the  city  of  Carthage,  through  its  council,  in  1882,  or  prior 
thereto,  established  the  grade  of  McGregor  street,  and  that  the 
work  done  by  said  defendant  adjacent  to  said  lot  175,  upon 
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eaid  street,  was  done  with  the  consent  and  by  the  direction  of 
said  city  of  Carthage,  that  said  work  was  performed  in  a 
workmanlike  manner,  and  simply  made  said  street  to  con- 
form to  the  grade  established  by  said  city  aforesaid,  along 
said  street,  and  in  front  of  plaintiff's  said  lot  175,  then  the 
plaintiff  is  not  entitled  to  recover  in  this  action,  and  the  jury 
should  find  for  the  defendant." 

The  ruling  of  the  court  in  giving  and  refusing  these  instruc- 
tions sufficiently  presents  the  only  question  submitted  to  us: 
1.  Is  the  owner  of  a  lot  fronting  on  a  public  street  entitled 
to  consequential  damages  arising  from  the  change  of  the 
natural  surface  of  the  street  to  a  legally  established  grade? 

Neither  the  statute  nor  the  charter  of  the  city  of  Car- 
thage, nor  its  ordinances,  prescribed  any  rule  for  compensat- 
ing the  owner  for  the  damages  suffered  in  such  cases;  and  it 
was  well  settled,  before  the  adoption  of  the  constitution  of 
1875,  that  a  municipal  corporation  incurred  no  liability  to 
the  owner  of  a  lot  fronting  upon  a  public  street  for  dam- 
ages resulting  from  a  change  of  an  established  grade,  if  the 
improvement  was  executed  in  a  careful  and  skillful  manner: 
Van  De  Vere  v.  Kansas  City,  107  Mo.  83;  28  Am.  St.  Rep.  396, 
and  cases  cited.  The  right,  then,  if  one  exists,  must  be  found 
under  section  21,  186  article  2  of  the  constitution  which  pro- 
vides "that  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation."  Under  that  sec- 
tion it  was  declared,  soon  after  the  adoption  of  the  constitu- 
tion, that  "when  property  is  damaged  by  establishing  the 
grade  of  a  street,  or  by  raising  or  lowering  the  grade  of  a 
street  previously  establishe  I,  it  is  damaged  for  the  public  use 
within  the  meaning  of  the  constitution'*:  Werth  v.  Spring- 
field,  78  Mo.  110.  This  declaration,  though  but  a  dictum  in 
that  case,  has  been  quoted  approvingly  in  subsequent  cases: 
Sheehy  v.  Kansas  City  Cable  By.  Co.y  94  Mo.  574;  4  Am.  St. 
Rep.  396;  Gibson  v.  Owens,  115  Mo.  258. 

In  none  of  the  cases  cited  was  the  question  of  changing  the 
original  surface  of  the  street  to  an  established  grade  involved; 
nor  do  we  find  that  the  exact  question  has  ever  been  decided 
by  this  court.  Judge  Dillon,  in  his  valuable  book  on  munici- 
pal corporations,  takes  the  position,  which  he  supports  with 
his  usual  fairness  and  ability,  that  a  city  would  not,  under 
such  constitutional  provision,  be  liable  for  such  damages. 
His  conclusion  is  expressed  in  the  following  language:  "In 
view  of  these  considerations  it  seems  to  us  clear  that  for  tho 


652  Davis  v.  Missouri  Pacific  Ry.  Co.     [Missouri, 

original  establishment  of  a  grade  line,  and  the  reduction  of 
the  natural  surface  of  the  street  for  street  purposes  to  such 
line,  there  is  no  legal  right,  or  even  natural  equity  in  the  dedi- 
cator or  his  assignee,  to  compensation":  2  Dillon  on  Munici- 
pal Corporations,  sees.  995  a,  995  6.  The  learned  author 
agreed  that  some  of  the  decisions  under  the  constitutional 
provision,  upon  the  exact  point,  gave  it  a  scope  greater  than 
the  one  he  suggests. 

While  the  reasons  given  for  the  nonliability  of  the  city  in 
such  cases  have  much  force,  indeed  are  quite  conclusive  when 
applied  to  the  larger  cities  of  the  country,  which  are  enlarg- 
ing their  territory  to  accommodate  their  increasing  population 
and  business,  and  in  which  streets  187  are  generally  graded, 
yet  we  do  not  think  that  the  rule  suggested  would  operate  justly 
to  property  owners  in  towns  and  smaller  cities,  in  this  state,  in 
which  the  necessity  for  such  grading,  or  the  ability  to  pay  for  it, 
may  never  arise.  In  municipalities  of  this  class,  in  which  most 
of  the  towns  and  cities  of  this  state  fall,  the  dedicator  and  his 
assigns  should  only  be  held  to  give  implied  assent  to  such 
improvements  as  would  put  the  street  in  a  condition  for  safe 
and  reasonably  convenient  use  upon  or  near  the  natural  sur- 
face, considering  the  peculiarities  of  the  locality.  If  damages 
should  be  assessed  in  opening  new  streets  upon  the  theory,  as 
claimed,  that  the  city  should,  at  any  time  thereafter,  have  the 
right  without  further  compensation,  to  raise  or  lower  the  grade 
as  the  convenience  or  necessity  of  the  public  might  demand, 
the  cost  in  damages  in  many  cases  would  virtually  prohibit 
such  improvements.  In  a  majority  of  towns  and  cities  in 
this  state  the  natural  surface  is  adopted  and  used  by  the  pub- 
lic, in  making  their  improvements,  as  the  street  grade,  and 
raising  or  lowering  it  to  an  artificial  grade  might  be  more 
damaging  than  changing  one  artificial  grade  to  another.  If 
public  convenience  at  any  time  requires  the  grading  of  a 
street  it  is  but  just  that  the  public  should  bear  the  burdens  of 
having  it  done. 

We  are  of  the  opinion,  therefore,  that  the  rule  which  allows 
compensation  for  consequential  damages  to  property,  caused 
by  a  material  change  of  grade  from  the  natural  surface  of  the 
street,  is  the  most  equitable  to  the  property  owners,  and  best 
conserves  the  public  interest,  and  this  rule  is  generally 
adopted  under  similar  constitutional  provisions:  Harmon  v. 
Omaha,  17  Neb.  548;  52  Am.  Rep.  420;  City  Council  v.  Town- 
send,  80  Ala.  491;  60  Am.  Rep.  112;  McElroy  v.  Kansas  City, 
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21  Fed.  Rep.  257;  Hot  Springs  R.  R.  Co.  v.  Williamson,  45 
Ark.  436;  Reardon  v.  San  Francisco,  66  Cal.  492;  56  Am. 
Rep.  109;  Atlanta  v.  Green,  67  Ga.  386;  Fort  Worth  v.  Howard, 
3  Tex.  Civ.  App.  537. 

188  2.  Is  a  property  owner  entitled  to  consequential  dam- 
ages to  his  improvement  thereon  by  reason  of  the  city  changing 
the  street  to  a  grade  previously  established  ?  We  think  not. 
When  the  authorities  of  a  city  are  of  the  opinion  that  the 
proper  improvement  of  any  of  its  streets  may  require  that 
they  should  be  graded,  though  the  city  may  not  at  the  time 
be  in  a  condition  to  incur  the  expense,  we  think  it  would  be 
entirely  proper,  in  order  to  protect  itself  against  increased 
damage  and  cost,  that  it  should  establish  a  grade  to  which 
subsequent  improvement  of  adjacent  property  could  be  made 
to  conform.  If  this  is  done,  and  the  grade  so  established  is 
made  a  matter  of  record  ascertainable  by  property  owners, 
they  should  be  bound  by  it. 

The  decisions  of  this  court  show  that  the  constitutional 
provision  is  not  broad  enough  to  cover  every  possible  damage 
that  may  result  to  a  property  owner  from  making  public  im- 
provements. The  damage  has,  in  some  cases,  been  limited  to 
such  as  directly  and  especially  affect  the  property  itself,  or 
some  right  or  easement  connected  therewith:  Van  De  Vere  v. 
Kansas  City,  107  Mo.  83;  28  Am.  St.  Rep.  396.  To  that  ex- 
tent the  common  law  has  not  been  changed.  Independent  of 
the  constitution  the  right  of  a  city  to  change  the  grade  of  its 
street  without  liability  to  the  owners  of  adjacent  property 
is  unquestioned.  The  ground  of  doctrine  is  thus  stated  in  a 
leading  case:  "Those  who  purchase  house  lots  bordering  upon 
streets  are  supposed  to  calculate  the  chance  of  such  eleva- 
tions and  reductions  as  the  increasing  population  of  a  city 
may  require,  in  order  to  render  the  passage  to  and  from  the 
several  parts  of  it  safe  and  convenient,  and  as  their  purchase 
is  always  voluntary,  they  may  indemnify  themselves  in  the 
price  of  the  lot  which  they  buy,  or  take  the  chance  of  future 
improvements,  as  18*  they  shall  see  fit  ...  .  [They  are] 
presumed  to  foresee  the  changes  which  public  necessity  or 
convenience  may  require":  Callender  v.  Marsh,  1  Pick.  418. 

Now,  while  the  constitution  intervenes  and  modifies  the 
common-law  rule  so  as  not  to  require  the  owner  to  "calculate 
chances"  of  changes  in  the  grade,  it  is  not  broad  enough 
to  allow  compensation  to  one  who  knowingly,  or  without 
investigation,  makes  his  improvements  on   a  grade  different 


654  Howsmon  v.  Trenton  Wateb  Co.      [Missouri, 

from  one  previously  established:  Denver  v.  Vernia,  8  Col. 
399;  Harmon  v.  Omaha,  17  Neb.  549;  52  Am.  Rep.  420;  City 
Council  v.  Townsend,  80  Ala.  491;  60  Am.  Rep.  112. 

Plaintiff's  damages  should  have  been  confined  to  that  done 
the  lot  without  reference  to  any  improvement  placed  thereon 
after  the  grade  had  been  established.  Reversed  and  re- 
manded 

All  concur,  except  Barclay,  J.,  who  is  absent. 


Municipal  Corporations — Damages  for  Grading  Streets.— This  quea« 
tiou  is  thoroughly  discussed  in  the  extended  notes  to  O'Brien  v.  Philadelphia, 
30  Am.  St.  Rep.  835;  Ooddard  v.  Inhabitants,  30  Am.  St.  Rep.  389;  Dornian 
v.  Jacksonville,  7  Am.  Rep.  260;  Shcehy  v.  Kansas  City  etc.  By.  Co.,  4  Am.  St. 
Rep.  401;  and  Wilson  v.  Mayor,  43  Am.  Dec.  723,  and  the  note  to  Columbus 
Oas  etc.  Co.  v.  Columbus,  40  Am.  St.  Rep.  653. 

Municipal  Corporations. — Whether  Liable  for  Improvements 
Erected  after  the  establishment  of  the  grade:  See  the  extended  note  to 
O'Brien  v.  Philadelphia,  30  Am.  St.  Rep.  844, 


Howsmon  v.  Trenton  Water  Company. 

[119  Missouri,  304.] 

Contracts,  Who  mat  Sue  Thereon. — A  person  for  whose  benefit  an  express 
promise  is  made  in  a  valid  contract  between  others  may  maintain  an 
action  thereon  in  his  own  name.  The  contract  must  have  been  made 
for  his  benefit  as  its  object,  and  he  must  be  intended  to  be  benefited 
thereby. 

Contracts,  Who  mat  Sue  Thereon. — A  third  person  who  is  only  indi- 
rectly and  incidentally  benefited  by  a  contract  has  no  right  of  action 
thereon. 

Contracts  to  Sopplt  Citt  with  Water,  Propertt  Owner's  Suit  Thereon. 
If  a  water  company  contracts  with  a  city  to  supply  water  for  the  extin- 
guishment of  fires,  and  to  be  answerable  for  damages  resulting  from  a 
failure  to  comply  with  such  contract,  a  property  owner  and  taxpayer 
within  such  city  has  no  contract  relations  with  such  water  company, 
and  therefore  cannot  maintain  an  action  against  it  upon  the  contract 
for  damages  arising  from  a  failure  to  supply  water  as  agreed  upon, 
though  such  failure  has  resulted  in  the  destructiou  of  his  property  by 
fire. 

Harber  and  Knight  and  A.  W.  Mullins,  for  the  appellant. 

R.  L.  Yeager,  for  the  respondent. 

306  Brace,  J.  This  is  an  appeal  from  the  judgment  of  the 
circuit  court  of  Grundy  county,  sustaining  a  demurrer  to  the 
plaintiffs  petition,  the  material  allegations  of  which  are  in 
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substance  as  follows:  That  the  plaintiff  is  a  resident  citizen 
and  taxpayer  of  the  town  of  Trenton  in  said  county,  and  the 
owner  of  a  large  amount  of  valuable  property  withiu  the  cor- 
porate limits  of  said  town,  subject  to  taxation  for  ordinary 
purposes,  and  to  a  special  tax  of  five  mills  on  the  dollar  annu- 
ally for  the  purpose  of  discharging  the  obligations  of  6aid  town 
to  the  defendant  on  the  contract  sued  on  herein,  all  of  which 
he  has  regularly  and  promptly  paid. 

That  by  a  contract  entered  into,  by  ordinances,  between  the 
town  of  Trenton  and  the  defendant,  the  said  defendant  (in 
consideration  of  the  franchise  granted  it,  and  the  privilege  of 
collecting  certain  water  rates  from  its  citizens,  and  of  the  sum 
of  two  thousand  dollars,  to  be  paid  annually  by  the  town,  to 
be  raised  by  an  annual  tax  of  five  mills  as  aforesaid,  all  of 
which  the  defendant  has  received  and  enjoyed)  promised  and 
agreed  with  said  town  to  furnish  at  all  times  an  adequate 
supply  of  good,  clear,  and  wholesome  water,  for  fire  and  other 
purposes,  for  public  and  private  use,  under  such  a  pressure 
307  as  to  have  the  power  to  throw  at  all  times  six  streams  of 
water  through  fifty  feet  of  two  and  one-half  inch  rubber  hose, 
and  one  inch  ring  nozzle  eighty  feet  high  in  the  business  por- 
tion of  the  town,  and  to  throw  at  least  two  effective  streams 
at  any  one  time,  in  any  other  part  of  the  town  accessible  from 
the  mains;  and  further  agreed  that  "should  said  water  com- 
pany from  lack  of  water  supply,  or  any  other  cause  except 
providential  or  unavoidable  accident,  fail  to  furnish  a  reason- 
able or  adequate  supply  of  water  to  extinguish  any  fire,  then 
it  shall  be  liable  for  all  damages  occasioned  by  Buch  fire  or 
neglect." 

That  on  the  24th  of  March,  1889,  plaintiffs  dwelling-house 
in  said  town,  with  the  household  and  kitchen  furniture  and 
wearing  apparel  therein  contained,  all  of  the  value  of  three 
thousand  seven  hundred  dollars,  was  destroyed  by  fire,  that 
said  house  was  close  to  the  main  of  defendant,  and  situ- 
ated at  a  place  where,  in  the  event  a  fire  should  there  occur, 
it  was  the  duty  of  defendant  under  said  contract  to  furnish 
an  adequate  supply  of  water  with  force  and  power  sufficient 
to  extinguish  such  fire;  which  the  defendant,  without  any 
providential  or  unavoidable  accident,  failed  to  do,  and,  by 
reason  of  such  failure,  plaintiffs  property  was  destroyed,  to  his 
damage  in  the  sum  of  three  thousand  seven  hundred  dollars. 

1.  It  is  well-established  law  in  this  state,  by  a  line  of  deci- 
sions extending  from  the  year  1847  to  the  present  date,  "  that  a 
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person  for  whose  benefit  an  express  promise  is  made  in  a  valid 
contract  between  others  may  maintain  an  action  upon  it  in 
his  own  name":  Ellis  v.  Harrison,  104  Mo.  270;  State  v.  La- 
clede Gas  Light  Co.,  102  Mo.  472;  22  Am.  St.  Rep.  789;  Fitz- 
gerald v.  Barker,  70  Mo.  685;  Rogers  v.  Gosnell,  51  Mo.  466; 
58  Mo.  589;  Meyer  v.  Lowell,  44  Mo.  328;  Bobbins  v.  Ayres,  10 
Mo.  539;  47  Am.  Dec.  125;  Bank  of  Missouri  v.  Benoist,  10  Mo. 
521.  And  such  is  now  the  prevailing  doctrine  in  America,  by 
the  great  weight  S08  of  authority:  3  Am.  &  Eng.  Ency.  of 
Law,  863,  note  5.  This  doctrine,  originally  an  'exception  to 
the  rule  that  no  claim  can  be  sued  upon  contractually  unless 
it  is  a  contract  between  the  parties  to  the  suit,  has  become  so 
general  and  far  reaching  in  its  consequences  as  to  have  ceased 
to  be  simply  an  exception,  but  is  recognized,  within  certain 
limitations,  as  an  affirmative  rule. 

The  foregoing  cases  from  this  court  are  in  harmony  with 
the  rule  as  laid  down  in  Lawrence  v.  Fox,  20  N.  Y.  268,  "  that 
an  action  lies  on  a  promise  made  by  the  defendant,  upon  valid 
consideration  to  a  third  party,  ....  although  the  plaintiff 
was  not  privy  to  the  consideration  and  that  such  promise  is 
to  be  deemed  made  to  the  plaintiff  if  adopted  by  him,  though 
he  was  not  a  party  to  or  cognizant  of  it  when  made":  Meyer 
v.  Lowell,  44  Mo.  328.  "It  is  not  every  promise  [however] 
made  by. one  to  another,  from  the  performance  of  which  a 
benefit  may  ensue  to  a  third,  which  gives  a  right  of  action  to 
such  third  person,  he  being  neither  privy  to  the  contract  nor 
to  the  consideration.  The  contract  must  be  made  for  his 
benefit,  as  its  object,  and  he  must  be  the  party  intended  to  be 
benefited":  Simson  v.  Brown,  68  N.Y.  355;  Vrooman  v.  Turner, 
69  N.  Y.  280;  25  Am.  Rep.  195;  Wright  v.  Terry,  23  Fla.  160; 
Austin  v.  Seligman,  18  Fed.  Rep.  519;  Burton  v.  Larkin,  36 
Kan.  246;  59  Am.  Rep.  541,  and  cases  cited.  In  other  words, 
the  rule  is  not  so  far  extended  as  to  give  to  a  third  person, 
who  is  only  indirectly  and  incidentally  benefited  by  the  con- 
tract, a  right  to  sue  upon  it."  But  "  the  name  of  the  person 
to  be  benefited  by  the  contract  need  not  be  given,  if  he  is 
otherwise  sufficiently  described  or  designated.  Indeed,  he 
may  be  one  of  a  class  of  persons,  if  the  class  is  sufficiently 
described  or  designated  ":  Burton  v.  Larkin,  36  Kan.  246;  59 
Am.  Rep.  541;  Johannes  v.  Phenix  Ins.  Co.,  66  Wis.  50;  57 
Am.  Rep.  249. 

809  In  the  opinion  delivered  by  Allen,  J.,  in  Vrooman  v. 
Turner  (1877),  69  N.  Y.  280,  25  Am.  Rep.  195,  it  was  said: 
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u  Judges  have  differed  as  to  the  principle  upon  which  Law- 
rence v.  Fox,  20  N.  Y.  268,  and  kindred  cases  rest,  but  in  every 
case  in  which  an  action  has  been  sustained  there  has  been  a 
debt  or  duty  owing  by  the  promisee  to  the  party  claiming  to 
sue  upon  the  promise.  Whether  the  decisions  rest  upon  the 
doctrine  of  agency,  the  promisee  being  regarded  as  the  agent 
of  the  third  party,  who,  by  bringing  his  action  adopts  his  acts, 
or  upon  the  doctrine  of  a  trust,  the  promisor  being  regarded 
as  having  received  money  or  other  thing  for  the  third  party, 
is  not  material.  In  either  case  there  must  be  a  legal  right, 
founded  upon  some  obligation  of  the  promisee,  in  the  third 
party,  to  adopt  and  claim  the  promise  as  made  for  his  benefit." 

An  examination  of  very  many  cases  decided  before  and 
since  it  was  so  held  in  that  case  satisfies  us  that  the  rule  has 
been  confined  to  such  cases  in  this  state  as  well  as  elsewhere, 
and  upon  that  principle,  when  this  case  was  before  the  Kan- 
sas City  court  of  appeals  in  an  action  by  another  party 
{Phcenix  Ins.  Co.  v.  Trenton  Water  Co.,  42  Mo.  App.  118),  it  was, 
in  effect,  held  that  the  plaintiff  had  no  cause  of  action  against 
the  water  company  because  the  town  of  Trenton  was  under  no 
obligation  to  the  plaintiff  to  furnish  an  adequate  supply  of 
water  and  power  to  extinguish  the  fire  by  which  the  premises 
were  consumed.  And  in  support  of  its  position  the  following 
additional  cases  were  cited:  Davis  v.  Clinton  Water  Works 
Co.,  54  Iowa,  59;  37  Am.  Rep.  185;  Nickerson  v.  Bridgeport 
Hydraulic  Co.,  46  Conn.  24;  33  Am.  Rep.  1;  Ferris  v.  Carson 
Water  Co.,  16  Nev.  44;  40  Am.  Rep.  485;  Fowler  v.  Athens  etc. 
Water  Works  Co.,  83  Ga.  219;  20  Am.  St.  Rep.  313,  and  Atkin- 
son v.  Newcastle  etc.  Water  Works  Co.,  L.  R.  2  Ex.  Div.  441. 

The  last  of  these  cases  is  not  in  point,  since  the  action  in 
that  case  was  for  the  breach  of  a  public  statutory  duty,  and 
the  court  held  that  the  action  would  not  *10  lie  because  the 
statute  gave  no  right  of  action  to  the  plaintiff.  The  cause  of 
the  action  in  each  of  the  other  cases  was  for  a  breach  of  duty 
which  it  was  alleged  the  defendants  owed  the  plaintiff  under 
a  contract  with  the  city,  to  which  the  plaintiff  was  not  a  party, 
whereby  they  agreed  to  furnish  an  adequate  supply  of  water 
and  power  to  extinguish  fires  in  the  town  or  city.  To  which 
it  was  replied  in  the  Connecticut  case  (decided  in  1878): 
"  Whatever  benefit  the  plaintiffs  could  have  derived  from  the 
water  would  have  come  from  the  city  through  its  fire  depart- 
ment. The  most  that  can  be  said  is,  that  the  defendants  were 
under  obligation  to  the  city  to  supply  the  hydrants  with  water. 
am.  at.  K«r..  Vol.  XLL  -  U 
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The  city  owed  a  public  duty  to  the  plaintiffs  to  extinguish 
their  fire.  The  hydrants  were  not  supplied  with  water,  and 
bo  the  city  was  unable  to  perform  its  duty.  We  think  it  clear 
that  there  was  no  contract  relation  between  the  defendants 
and  the  plaintiffs,  and  consequently  no  duty  which  can  be 
the  basis  of  a  legal  claim." 

In  the  Iowa  case,  decided  in  1880,  it  was  replied:  "The 
city,  in  exercise  of  its  lawful  authority,  to  protect  the  prop- 
erty of  the  people,  may  cause  water  to  be  supplied  for  extin- 
guishing fires,  and  for  other  objects  demanded  by  the  wants 
of  the  people.  In  the  exercise  of  this  authority  it  contracts 
with  defendant  to  supply  the  water  demanded  for  these  pur- 
poses  It  cannot  be  claimed  that  the  agents  or  officers 

of  the  city  employed  by  the  municipal  government  to  supply 
water,  improve  the  streets,  or  maintain  good  order  are  liable 
to  a  citizen  for  loss  or  damage  sustained  by  reason  of  the  fail- 
ure to  perform  their  duties  and  obligations  in  this  respect. 
They  are  employed  by  the  city,  and  responsible  alone  to  the 
city.  The  people  must  trust  to  the  municipal  government  to 
enforce  the  discharge  of  duties  and  obligations  by  the  officers 
and  agents  of  that  government."  In  the  Nevada  case,  decided 
311  in  1881,  after  citing  Vrooman  v.  Turner,  69  N.  Y.  280, 
25  Am.  Rep.  195,  with  approval,  and  quoting  the  reform,  it 
wa3  replied:  "  The  board  of  trustees  of  the  town,  in  the  exer- 
cise of  a  discretionary  power  conferred  upon  them  by  the 
legislature,  contracted  for  a  supply  of  water  for  the  extinguish- 
ment of  fires.  The  plaintiff,  in  common  with  the  other  resi- 
dents of  the  town,  enjoyed  the  advantages  of  this  contract. 
He  had  an  indirect  interest  in  the  performance  of  the  contract 
by  the  water  company,  as  had  all  of  the  property  holders  of 
the  town,  but  such  an  interest  is  not  sufficient  to  constitute 
the  privity,  either  directly  or  by  substitution,  which  must 
exist  in  order  to  give  him  a  right  of  action  upon  the  contract." 

In  the  Georgia  case,  decided  in  1889,  in  an  opinion  by 
Bleckley,  C.  J.,  it  was  replied:  "The  present  case  is  not  based 
upon  the  breach  of  a  statutory  duty,  but  solely  upon  failure 
to  comply  with  a  contract  made  with  the  municipal  govern- 
ment of  Athens.  To  that  contract  the  plaintiff  was  no  party, 
and  the  action  must  fail  for  the  want  of  the  requisite  privity 

between  the  parties  before  the  court There  being  no 

ground  for  recovery,  treating  the  action  as  one  ex  contractu, 
is  it  better  founded  treating  it  as  one  ex  delicto?  We  think 
not.     The  violation  of  a  contract  entered  into  with  the  pub- 
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lie,  the  breach  being  made  by  mere  omission  or  nonfeasance, 
is  no  tort,  direct  or  indirect,  to  the  private  property  of  an  indi- 
vidual, though  he  be  a  member  of  the  community,  and  a  tax- 
payer to  the  government.  Unless  made  so  by  the  statute,  a 
city  is  not  liable  for  failing  to  protect  the  inhabitants  against 
the  destruction  of  property  by  fire:  Wright  v.  Augusta,  78 
Ga.  241;  6  Am.  St.  Rep.  256;  7  Am.  &  Eng.  Ency.  of  Law, 
997,  et  seq." 

The  case  in  hand  is  on  the  contract  made  by  the  water 
company  with  the  town  of  Trenton,  and  the  only  feature  that 
it  presents  that  can  take  it  out  of  the  principle  laid  down  in 
these  cases  is  that  provision  was  S1*  made  in  this  contract 
for  a  special  tax  to  be  raised  to  provide  part  of  the  consider- 
ation the  water  company  was  to  and  did  receive,  to  which 
the  plaintiff  contributed,  and  an  express  promise  contained  in 
the  contract  that  "should  said  water  company  from  lack  of 
water,  or  any  other  cause,  except  providential  or  unavoidable 
accident,  fail  to  furnish  a  reasonable  or  adequate  supply  of 
water  to  extinguish  any  fire,  then  it  shall  be  liable  for  all 
damages  occasioned  by  such  fire  or  neglect";  this  argument 
being  that  here  is  an  express  promise  of  indemnity  in  a  con- 
tract in  which  the  plaintiff'  is  privy  to  the  consideration  at 
least. 

The  argument  was  met  by  the  supreme  court  of  Iowa  in 
Becker  v.  Keokuk  Water  Works,  79  Iowa,  419,  18  Am.  St.  Rep. 
377,  decided  in  1890,  probably  not  published  when  this  ques- 
tion was  before  the  Kansas  City  court  of  appeals,  in  the  fol- 
lowing manner:  1.  "The  chief  question  raised  by  the  demurrer 
was  considered  in  Davis  v.  Clinton  Water  Works  Co.,  54  Iowa, 
59,  37  Am.  Rep.  185,  and  decided  adversely  to  the  claim  now 
made  by  plaintiff.  But  he  contends  that  this  case  differs 
from  that  in  several  material  particulars.  In  this  case  a 
special  fund  was  raised  by  the  city  to  pay  for  a  sufficient  sup- 
ply of  water  for  use  in  case  of  fires,  and  to  that  fund  plaintiff 
contributed.  It  is  said  that  in  making  the  contract,  and  in 
levying  and  collecting  the  taxes  required  by  its  provisions, 
the  city  acted  as  a  mere  agent.  We  do  not  think  the  fact 
that  the  city  levies  and  collects  a  tax  to  be  paid  to  defendant 
creates  any  privity  of  interest  between  defendant  and  the  tax- 
payers. In  making  the  contract  the  city  discharged  one  of 
the  duties  for  which  it  was  created;  and  in  raising  the 
required  money  it  only  provided  the  consideration  due  from 
it  by  virtue  of  the  contract.     It  will  hardly  be  claimed  that 
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defendant  could  proceed  against  a  taxpayer,  in  the  first 
instance,  for  any  unpaid  money  due  under  the  contract  from 
the  city." 

sl*  "  It  was  decided  in  Van  Horn  v.  City  of  Des  Moines,  63 
Iowa,  448,  50  Am.  Rep.  750,  that  the  city  was  not  liable  for  the 
failure  of  the  water- works  company  to  furnish  the  water  required 
by  its  contract  to  extinguish  fires,  even  though  the  city  had 
taken  a  contract  from  the  company  to  protect  it  from  liability 
which  might  arise  for  malfeasance  or  neglect  on  the  part  of 

the  company Much  stress  is  placed  by  appellant  upon 

that  part  of  section  18  which  provides  4  that  said  company 
shall  be  liable  for  all  injury  to  persons  or  property  caused  by 
the  negligence,  mismanagement,  or  fault  of  itself  or  its  em- 
ployees while  engaged  in  the  construction  or  operation  of  said 
works.'  Municipal  corporations  have  and  can  exercise  only 
such  powers  as  are  expressly  granted  to  them  by  law,  and 
such  incidental  ones  as  are  necessary  to  make  those  powers 
available,  and  are  essential  to  effectuate  the  purposes  of  the 
corporation;  and  those  powers  are  strictly  construed:  Clark 
v.  City  of  Des  Moines,  19  Iowa,  212;  87  Am.  Dec.  423;  Mc- 
Pherson  v.  Foster,  43  Iowa,  57;  22  Am.  Rep.  215.  The  law 
which  authorizes  cities  to  contract  with  individuals  and  com- 
panies for  the  building  and  operating  of  water-works  confers 
no  power  upon  a  city  to  make  a  contract  of  indemnity  for  the 
individual  benefit  of  a  taxpayer,  for  a  breach  of  which  he 
could  maintain  an  action  in  his  own  name." 

The  town  of  Trenton,  under  its  charter,  had  power  to  pass 
ordinances  "to  prevent  and  extinguish  fires"  (Laws  1856, 
p.  353),  and  as  incident  thereto  power  to  contract  for  a  supply 
of  water  for  that  purpose.  But  it  would  seem,  under  the 
authorities  cited,  the  plaintiff  cannot  maintain  this  action  for 
cogent  reasons  which  have  and  may  be  put  in  several  ways: 

1.  Although  it  was  within  the  power  of  the  town  by  con- 
tract to  supply  water  for  the  purpose  of  extinguishing  fires,  it 
did  not  owe  the  duty  of  extinguishing  fires  to  plaintiff:  Heller 
v.  Sedalia,  53  Mo.  159;  14  Am.  Rep.  444.  314  Consequently, 
the  case  is  not  brought  within  the  line  of  adjudicated  cases 
which  maintain  an  exception  to  the  rule  that  suit  upon  a  con- 
tract must  be  brought  by  a  party  to  the  contract  in  cases 
where  the  promisee  owed  a  duty  to  the  third  party,  which 
the  promisor  undertook  to  perform. 

2.  A  municipal  corporation,  in  making  contracts  for  the 
benefit  of  its  citizens,  acts  for  them  collectively,  and  for  all  of 
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them  in  every  act,  and  the  relation  of  privity  is  not  and  can- 
not be  introduced  into  such  contracts,  by  reason  of  taxpay- 
ing  or  the  discharge  of  any  civil  duty  by  any  individual 
citizen. 

3.  The  benefits  to  be  conferred  upon  the  individual  citizen 
by  the  contract  is  incidental  to  the  contract,  the  primary  ob- 
ject of  which  is  the  benefit  of  all  the  citizens  in  their  corporate 
capacity. 

4.  It  does  not  clearly  appear  that  the  benefit  was  intended 
for  the  citizens  in  their  individual  capacity,  but  may  have 
been  intended  for  the  protection  of  the  municipality,  and,  in 
the  absence  of  express  power  in  the  municipality  to  make 
contracts  for  the  indemnity  of  its  individual  citizens,  should 
be  so  construed:  City  of  Kansas  v.  0' Connelly  99  Mo.  357. 

5.  The  relation  that  the  contractor  sustained  to  the  town  was 
that  of  its  agent  or  servant  to  carry  out  the  obligations  of  the 
contract  upon  its  part  for  the  benefit  of  all  the  citizens  of  the 
municipality;  and  for  the  enforcement  of  the  terms  thereof 
the  citizens  must  look  to  the  authorities  of  the  city,  and  can- 
not individually  maintain  an  action  for  a  breach  of  the  con- 
tract. 

6.  The  town  had  no  authority  to  make  a  contract  to  indem- 
nify the  plaintiff  for  the  loss  of  his  property  by  fire  resulting 
from  the  neglect  of  its  agents  or  servants  to  furnish  an  ade- 
quate supply  of  water  to  put  it  out,  and  therefore  could  not 
make  such  a  contract  that  would  be  binding  on  another. 

815  The  appellant  is,  however,  not  without  authority  to 
sustain  his  position.  In  a  recent  case  in  Kentucky,  decided 
in  1889,  the  supreme  court  of  that  state  held  that  "where  a 
water  company  has  contracted  with  a  city  to  furnish  at  all 
times  a  supply  of  water  sufficient  for  the  protection  of  the 
inhabitants  and  property  of  the  city  against  fire  the  com- 
pany must  answer  in  damages  for  loss  by  fire  resulting  from 
:ts  failure  or  refusal  to  perform  its  contract":  Paducah  Lum- 
her  Co.  v.  Paducah  Water  Supply  Co.,  89  Ky.  340;  25  Am.  St. 
Hep.  536.  Authority  for  this  proposition  is  not  therein  cited, 
and  the  reasoning  upon  which  the  position  is  rested  does  not 
seem  to  us  entirely  satisfactory. 

The  plaintiff's  contention  also  receives  some  support  from 
the  reasoning  of  Judge  Thompson  in  Lampert  v.  iMclede  Ga$ 
Light  Co.,  14  Mo.  App.  376,  according  to  whose  views  it  would 
seem  that  the  contract  declared  upon  here  should  raise,  ou 
the  part  of  the  defendant,  a  public  duty  to  be  performed  for 
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the  benefit  of  the  inhabitants  of  the  town  distributively,  and 
for  the  negligent  nonperformance  of  that  duty  an  action 
would  lie  by  the  town  "  suing  upon  the  contract,  or  by  any 
individual  specially  damaged  thereby,  proceeding  as  for  the 
nonperformance  of  a  public  duty,  and  setting  up  the  contract 
by  way  of  inducement." 

.As  before  stated,  the  suit  here  is  upon  the  contract,  and  not 
against  the  water  company  for  the  negligent  nonperformance 
of  a  public  duty,  and  these  views  have  simply  persuasive 
force.  At  all  events,  the  position  of  the  Kansas  City  court  of 
appeals  and  the  ruling  of  the  court  below  in  this  case  is  sus- 
tained by  the  weight  of  authority,  and  the  judgment  herein 
will  be  affirmed. 

All  concur  except  Barclay,  J.,  absent. 


Contracts  fob  the  Benefit  of  Third  Person  —  Who  mat  Sub 
Thereon. — If  one  make  a  promise  to  another  for  the  benefit  of  and  available 
to  a  third  person,  the  latter  can  maintain  an  action  on  the  promise  in  his  own 
name:  Maxcy  v.  New  Hampshire  etc  Ins.  Co.,  54  Minn.  272;  40  Am.  St. 
Rep.  325;  but  in  Linneman  v.  Moross,  98  Mich.  178;  39  Am.  St.  Rep.  528, 
it  was  held  that  a  promise  made  by  one  person  to  another  for  the  benefit  of 
a  third,  who  is  a  stranger  to  the  consideration,  cannot  be  enforced  by  the 
latter.  This  subject  is  fully  discussed  in  a  monographic  note  to  the  latter 
case. 

Contract  between  Municipality  and  Water  Company — Right  of 
Private  Owner  to  Recover  for  Breach  of. — A  contract  and  franchise 
granted  by  a  city  to  a  water  company  requiring  that  the  "grantee  shall  con« 
stantly,  day  and  night,  except  in  case  of  unavoidable  accident,  keep  all  fire- 
hydrants  supplied  for  constant  service,  and  keep  them  in  good  order,"  does 
not  give  to  a  private  owner  within  the  city  limits,  whose  property  is  de- 
stroyed by  fire,  any  right  of  action  against  such  water  company  on  account 
of  its  breach  of  contract  in  failing  to  furnish  water  as  agreed.  In  such  case 
there  is  no  privity  of  contract  between  the  water  company  and  the  private 
owner:  Eaton  v.  Fairbury  Water  etc.  Co.,  37  Neb.  546;  40  Am.  St  Rep.  510, 
and  note,  with  the  cases  collected* 


Jan.  1894.]  State  v.  Walbbidge.  663 

State  v.  Walbridge. 

[119  Missouri,  383.] 

Statutes. — A  Repeal  bt  Implication  does  not  exist  unless  there  is  a  posi- 
tive  repugnancy  between  the  provisions  of  the  new  law  and  those  of  the 
old,  and  even  then  the  law  is  repealed  by  implication  only  pro  tanto  to 
the  extent  of  the  repugnancy. 

Definition. — A  Penalty  is  a  punishment  which  the  law  exacts  for  its  viola* 
tion,  and  may  be  fine,  forfeiture,  deprivation  of  office  or  other  right,  or 
by  any  other  means  sanctioned  by  law. 

Constitutional  Law— Removal  prom  Office,  por  What  Causes  mat 
be  Authorized. — If  the  constitution  of  the  state  declares  that  the 
legislature  shall,  in  addition  to  other  penalties,  provide  for  removal  from 
office  of  county,  city,  town,  and  township  officers  on  conviction  of  illegal, 
corrupt,  or  fraudulent  violation  or  neglect  of  official  duty,  the  legislature 
is  not  thereby  limited  to  the  power  of  passing  laws  for  the  removal  of 
officers  on  the  ground  specified  in  this  provision  of  the  constitution. 

Municipal  Corporations— Crimes,  Power  to  Provide  pob  Punishment 
op. — Though  an  act  is  made  criminal,  and  punishable  by  the  laws  of  the 
state,  a  municipality  may  also  make  it  punishable,  and  authorize  pro- 
ceedings for  the  imposition  of  such  punishment. 

Municipal  Corporations.— All  Ordinances  op  Municipal  Corporations 
within  the  limits  of  their  authority  have  the  force  of  laws  passed  by  tho 
legislature  of  the  state. 

Municipal  Corporations. — The  Removal  op  an  Ofpicer  of  a  municipal 
corporation  for  just  and  reasonable  cause  is  one  of  »its  common-law 
powers. 

Public  Officers — Removal  op — Means  op  Exercising  Power  op. — When 
a  municipal  ordinance  provides  for  the  removal  of  officers  for  specitio 
causes,  but  does  not  point  out  the  means  whereby  the  removal  is  to  be 
effected,  the  means  necessary  to  the  exercise  of  the  power  pass  as  inci- 
dents of  the  grant. 

Public  Opficers. — Removal  prom  Office  tor  Cause  cannot  Take  Placi 
WrrHOUT  Notice  to  the  accused  officer.  Though  the  law  conferring 
authority  to  make  such  removal  does  not  expressly  provide  for  such  no. 
tice,  still  it  must  be  presumed  to  have  been  intended  as  a  prerequisite 
to  the  exercise  of  the  power. 

Public  Officers— Removal— Question  for  the  Courts. — Though  th« 
removal  of  an  officer  for  cause  is  authorized  by  law,  the  courts  must  de- 
termine the  sufficiency  of  the  alleged  cause. 

Public  Officers. — A  Municipal  Ordinance  Authorizing  the  Mator  to 
Remove  an  Officer  por  Cause  is  valid,  and  entitles  the  mayor  to 
exercise  all  powers  incident  to  the  authority  conferred,  such  as  giving 
notice  to  the  accused  of  the  charges  against  him,  and  heariug  witnesses 
offered  either  in  his  behalf  or  in  support  of  such  charges. 

Levcrett  Bell  and  William  B.  Thompson,  for  the  relator. 

W.  C.  Marshall,  for  the  respondent. 

■*4  Sherwood,  J.  By  this  original  proceeding  in  this 
court  a  rule  was  issued  and  served  on  the  mayor  of  St.  Louis, 
requiring  him  to  show  cause  why  he  should  not  be  prohibited 
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from  proceeding  to  try  the  relator  on  certain  charges  which 
had  been  preferred  against  him  by  Robert  E.  McMath,  presi- 
dent of  the  board  of  public  improvements,  which  charges 
showed  upon  their  face  certain  derelictions  of  official  duty  on 
the  part  of  relator  as  commissioner  of  public  buildings. 

After  setting  forth  the  notice  to  the  relator  from  the  mayor, 
the  charges  preferred,  and  the  items  and  particulars  offered 
in  their  support,  the  petition  praying  for  the  writ  concludes: 
"  The  relator  states  that  no  provisions  of  law  have  been  en- 
acted or  are  in  force  governing  proceedings  at  a  trial  of  the 
character  aforesaid  before  the  mayor,  or  providing  means  by 
which  the  relator  can  compel  the  attendance  of  witnesses  on 
his  behalf  at  said  hearing,  or  denouncing  the  pains  and  pen- 
alties of  perjury  against  witnesses  who  at  said  proceedings 
shall  testify  falsely  to  any  material  fact  in  the  matter,  or  pro- 
viding for  a  trial  by  jury. 

11  That  under  the  general  statutes  of  this  state,  by  sections 
7127-7130,  the  circuit  court  of  the  city  of  St.  Louis  has  exclu-  ' 
sive  jurisdiction  of  the  trial  and  determination  of  the  matters 
which  the  said  385  mayor  is  proceeding,  as  aforesaid,  to  try 
and  determine  in  the  premises,  and  at  said  trial  in  the  cir- 
cuit court  the  accused  is  entitled  to  a  trial  by  jury. 

"  That  the  proceedings  of  the  mayor,  as  aforesaid,  are  an 
infringement  on  the  rights  of  the  relator,  and  are  an  attempt 
to  exercise  authority  that  the  mayor  does  not  possess,  and  are 
an  encroachment  upon  the  authority  and  jurisdiction  of  the 
courts  of  this  state. 

"  Wherefore,  the  relator  prays  that  a  writ  of  prohibition  to 
the  said  Cyrus  P.  Walbridge,  mayor,  as  aforesaid,  be  directed, 
prohibiting  him  from  proceeding  or  holding  the  trial  afore- 
said," and  is  duly  certified. 

The  respondent,  for  his  return,  demurred  generally  on  the 
ground  that  the  petition  did  not  state  facts  sufficient,  etc. 
And  because  the  facts  stated  in  the  petition  did  not  bring  this 
cause  within  the  classification  of  causes  enumerated  in  section 
7  of  article  14  of  the  constitution,  nor  within  section  7127  of 
the  Revised  Statutes  of  1889,  etc.,  etc.  These  sections  were 
enacted  in  1877:  Laws  of  1887,  p.  346. 

Section  7  aforesaid  of  the  constitution  declares:  "The  gen- 
eral assembly  shall,  in  addition  to  other  penalties,  provide 
for  the  removal  from  office  of  county,  city,  town,  and  town* 
ship  officers  on  conviction  of  willful,  corrupt,  or  fraudulent 
violation  or  neglect  of  official  duty." 
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Section  7127  of  the  statute,  in  obedience  to  the  constitu- 
tional mandate  just  quoted,  and  also  of  section  18  of  article  2 
of  that  instrument,  provides  that  "any  person  elected  or 
appointed  to  any  office  or  employment  of  trust  and  profit, 
under  the  laws  of  this  state,  or  any  ordinance  of  any  munici- 
pality in  this  state,  except  such  officers  as  may  be  removed 
by  impeachment,  who  shall  fail  to  personally  devote  his  time 
to  the  performance  of  the  duties  of  such  office  or  employment 
of  trust  or  profit,  and  any  county,  city,  town,  or  township 
officer  who  shall  S86  be  guilty  of  any  willful,  corrupt,  or 
fraudulent  violation  or  neglect  of  any  official  duty,  shall  for- 
feit his  office,  and  be  removed  therefrom  as  hereinafter  pro- 
vided." 

The  other  sections  relied  on  by  relator  provide  for  the 
enforcement  of  the  section  just  quoted,  by  a  complaint  filed 
by  a  prosecuting  officer,  etc.,  in  the  circuit  court,  and  a  trial 
after  so  many  days  with  and  by  a  jury  if  demanded,  and  for 
a  judgment  of  removal  if  the  defendant  be  found  guilty  of 
violating  the  provisions  of  section  7127,  etc. 

Section  5  of  article  4  of  the  city  charter  provides  that  "  any 
elected  city  officer  may  be  suspended  by  the  mayor  and  re- 
moved by  the  council  for  cause;  and  any  appointed  officer 
may  be  removed  by  the  mayor  or  council  for  cause.  In  either 
case  the  mayor  shall  temporarily  fill  the  vacancy,  except  as 
hereinafter  provided." 

The  office  of  relator  is  appointive,  and  its  terra  is  four  years 
(Revised  Ordinances,  687,  sec.  681),  not  expiring  until  1895. 
The  revised  ordinances,  in  briefer  terms  than  the  charter,  pro- 
vide for  the  removal  by  the  mayor  of  an  appointed  officer  "for 
cause"  (sees.  917,  919,  1105),  but  though  provision  is  made 
for  charges  being  preferred,  and  a  trial  had  where  the  mayor 
suspends  an  elected  officer  (sees.  918,  1094,  et  seq.),  yet  no 
such  provision  has  been  discovered  in  regard  to  appointive 
officers. 

shh  The  foregoing  premises  are  laid  down  as  the  basis  for 
the  following  remarks: 

In  M anker  v.  Faulhaber,  94  Mo.  430,  action  was  brought 
against  the  mayor  and  others  for  damage  for  maliciously 
removing  the  plaintiff  from  the  office  of  city  collector,  in 
November,  1878.  The  defendants  justified  under  the  amended 
charter  of  that  city,  approved  March,  1875,  which  contained 
this  provision:  "The  mayor  ....  shall  have  power,  with 
the  consent  of  the  board  of  aldermen,  to  remove  from  office 
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any  person  holding  office  created  by  charter  or  ordinance,  for 
cause,  and  on  application  of  three-fourths  of  the  board  of 
aldermen  he  shall  be  compelled  to  remove  any  officer  created 
by  ordinance."  The  trial  court  refused  to  permit  that  section 
of  the  charter  to  be  read  in  evidence,  and  instructed  the  jury 
that,  under  the  constitution  and  laws  of  Missouri,  as  they 
existed  in  November,  1878,  the  mayor  and  board  of  aldermen 
of  the  city  of  Sedalia  had  no  legal  right  or  authority  to  remove 
the  plaintiff  from  the  office  of  city  collector.  This  action  of 
the  trial  court  was  held  erroneous;  that  the  charter  of  Sedalia 
was  unaffected  by  the  act  of  1877;  that  the  charter  not  con- 
ferring on  the  mayor  S89  and  aldermen  the  power  to  remove 
a  municipal  officer,  was  special  and  particular,  while  the  act 
of  1877  was  general  and  affirmative,  without  repealing  words; 
that  the  two  acts  were  not  irreconcilably  inconsistent,  and, 
therefore,  there  was  no  repeal  by  implication. 

That  ruling  cannot  be  otherwise  regarded  than  as  decisive 
of  this  case,  since  the  charter  of  St.  Louis  of  1876  is  no  more 
inconsistent  with  the  general  law  of  1877  than  was  the  charter 
of  Sedalia  on  the  point  already  quoted.  Manker  v.  Faulhaber 
94  Mo.  430,  has  been  approvingly  cited  as  to  repeals  by 
implication  in  State  v.  Noland,  111  Mo.  484,  and  directly  fol- 
lowed in  State  v.  Slover,  113  Mo.  202,  where  it  was  distinctly 
ruled  that  section  8233  of  the  Revised  Statutes  of  1889,  pro- 
viding that  an  official  stenographer  might  be  removed  without 
the  intervention  of  a  jury,  for  "  incompetency  or  any  miscon- 
duct in  office,"  by  the  judge  of  the  circuit  court,  on  charges 
entered  of  record,  and  notice  given,  could  stand  as  consistent 
with  section  7127,  aforesaid,  and  that  the  provisions  of  section 
8233  might  well  be  regarded  as  simply  furnishing  a  cumula- 
tive remedy  to  that  ordained  in  the  former  section,  in  relation 
to  removals  for  failure  to  give  personal  attention  to  official 
duties. 

"A  repeal  by  implication  must  be  by  necessary  implication. 
It  is  not  sufficient  to  establish  that  the  subsequent  law  or 
laws  cover  some,  or  even  all,  of  the  cases  provided  for  by  it; 
for  they  may  be  merely  affirmative,  or  cumulative,  or  auxiliary. 
But  there  must  be  a  positive  repugnancy  between  the  provi- 
sions of  the  new  law  .and  those  of  the  old;  and  even  then  the 
old  law  is  repealed  by  implication  only  pro  tanto  to  the  extent 
of  the  repugnancy":   Anderson's  Law  Dictionary,  879. 

Other  considerations  tend  toward  the  same  result  as  that 
announced  in  the  cases  cited.     It  will  be  observed  ,9°  that 
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section  7  of  article  14  aforesaid  says:  "The  general  assembly 
shall,  in  addition  to  other  penalties,  provide  for  the  removal," 
etc.  The  term  "  penalty"  has  been  defined  as  the  punishment 
which  the  law  inflicts  for  its  violation.  It  is  commonly  but 
not  exclusively  a  pecuniary  punishment;  it  embraces  as  well 
the  idea  of  forfeiture  as  of  a  fine:  18  Am.  &  Eng.  Ency.  of 
Law,  269,  and  cases  cited. 

The  terms  "  penalty"  and  "  punishment"  are  frequently  used 
as  the  synonyms  of  each  other.  Thus,  Webster  defines  punish- 
ment as  pain,  suffering,  or  loss  inflicted  on  a  person  because 
of  a  crime  or  offense,  a  penalty  inflicted  by  a  court  of  justice; 
and  the  latter  term  he  defines  as  punishment  for  a  crime  or 
offense.  For  the  last  word  he  gives  as  synonyms,  misde- 
meanor, transgression,  delinquency;  and  for  misdemeanor  he 
gives  misconduct,  misbehavior.  He  also  gives  penalty,  fine, 
mulct,  as  the  equivalents  of  forfeiture;  that  is,  the  loss  of 
some  right,  estate,  office,  or  effects  by  an  offense,  etc.  "  Pun- 
ishments not  corporal  are  fines,  forfeitures,  suspension,  or 
deprivation  of  some  political  or  civil  right;  deprivation  of 
office,  and  being  rendered  incapable  to  hold  office":  2  Bou- 
vier's  Law  Dictionary.  The  deprivation  of  any  civil  right  for 
past  conduct  is  punishment  for  such  conduct:  Cummings  v. 
Missouri,  4  Wall.  277. 

Taking,  then,  the  word  "  penalty"  in  the  broad  sense,  already 
set  forth  in  the  foregoing  definitions;  as  tantamount  to  pun- 
ishment, fine,  forfeiture,  deprivation  of  some  office  or  right, 
for  some  offense,  misdemeanor,  misconduct,  or  delinquency,  it 
is  not  difficult  to  see  that  the  framers  of  the  constitution  did 
not  intend  to  limit  the  power  of  the  general  assembly  to  pass 
laws  for  removal  from  office  county,  city,  or  township  officers 
to  the  grounds  specified  in  section  7.  The  exercise  of  that 
power  was  commanded  "  in  addition  toother  penalties,"  penal- 
ties theretofore  existing  or  which  might  *•*  subsequently  be 
enacted. 

Long  before  the  constitution  of  1875  was  adopted  penal- 
ties had  been  imposed  by  the  general  assembly  for  official 
misconduct.  As  far  back  as  1825  we  had  a  statute,  still  on 
the  statute  books,  providing  for  punishing  any  officer  who 
should  be  convicted  of  "any  willful  misconduct  or  misde- 
meanor in  office,  or  neglect  to  perform  any  duty  enjoined  on 
him  by  law":  Stale  v.  Gardner,  2  Mo.  23;  Stats.  1835,  sec.  20, 
p.  200;  Rev.  Stats.  1845,  sec.  21,  p.  391;  Rev.  Stats.  1855,  sec. 
21,  p.  614;  Gen.  Stats.  1865,  sec.  21,  p.  808;  1  Rev.  Stats. 
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1879,  sec.  1488;  Rev.  Stats.  1889,  sec.  3737.  Other  statutes 
are  still  extant  which  long  antedate  our  present  constitution, 
making  provision  for  the  punishment  by  indictment,  and  for 
removal  from  office  of  officers  found  guilty  of  willful  and 
malicious  oppression,  partiality,  or  abuse  of  authority  or 
extortion  or  fraud  committed  in  an  official  capacity:  Rev. 
Stats.  1835,  pp.  200,  201;  Rev.  Stats.  1845,  pp.  390,  391;  Rev. 
Stats.  1855,  pp.  613-615;  Gen.  Stats.  1865,  p.  808;  Rev.  Stats. 
1879,  sees.  1483-1486,  1488;  Rev.  Stats.  1889,  sees.  3732- 
3735. 

The  legislature  evidently  took  the  same  view  as  that  already 
announced  as  to  the  meaning  of  "other  penalties,"  when 
they  enacted  section  1642  of  the  Revised  Statutes  of  1879, 
which  first  provided  for  the  punishment  by  fine  or  imprison- 
ment, or  both,  of  any  state,  county,  city,  town,  or  township  offi- 
cer for  drunkenness  in  office,  and  for  the  removal  of  such 
officer,  unless  one  liable  to  impeachment:  Rev.  Stats.  1889, 
sec.  3928. 

The  conclusion  from  the  premises  seems  inevitable  that 
the  whole  machinery  of  the  law  as  then  provided,  or  there- 
after might  be  provided,  for  the  punishment  or  removal  from 
office  of  unworthy  officials,  was  regarded  by  the  framers  of 
the  constitution  as  furnishing  additional  penalties  to  those 
they  commanded  the  general  assembly,  by  section  7,  to  fur- 
nish 392  for  the  removal  of  the  class  of  officers  enumerated 
in  that  section.  If  the  words  in  question  do  not  bear  the 
meaning  here  imputed  to  them,  then  they  must  be  regarded 
as  without  meaning,  force,  or  effect,  which  under  a  familiar 
rule  is  an  impossible  supposition.  If  these  views  be  correct, 
then  the  term  "  other  penalties,"  as  used  in  section  7  afore- 
said, may  well  be  applied  also  to  provisions  in  the  city  charter 
and  in  ordinances  passed  in  pursuance  thereof,  punishing 
neglect,  misconduct,  or  misdemeanors  in  the  performance  or 
nonperformance  of  official  duty  by  removal  from  office. 
There  is  nothing,  certainly,  in  the  section  in  hand  which 
restricts  "  other  penalties"  to  those  created  by  the  general 
assembly,  and  no  reason  is  perceived  why  they  should  thus 
be  restricted.  This  court  is  thoroughly  committed  to  the 
doctrine  that  a  city  may  pass  ordinances  punishing  as  crimes 
acts  also  made  punishable  by  indictment  under  the  laws  of 
this  state.  In  Ex  parte  Hollwedell,  74  Mo.  401,  it  was  said: 
"The  right  of  a  municipal  corporation  in  this  state  to  main- 
tain in  its  own  name  a  proceeding  to  recover  a  fine  for  non- 


Jan.  1894.J  State  v.  Walbridge.  669 

observance  of  an  ordinance  has  never  been  questioned,  even 
though  there  be  a  general  law  of  the  state  also  imposing  a 
fine  for  a  like  offense":  Citing  St.  Louis  v.  Cafferatta,  24  Mo. 
94;  Independence  v.  Moore,  32  Mo.  392;  St.  Louis  v.  Bentz,  11 
Mo.  61;  State  v.  Witter,  62  Mo.  592;  State  v.  Harper,  58  Mo. 
530. 

In  the  more  recent  case  of  St.  Louis  v.  Schoenbusch,  95  Mo. 
618,  under  the  general  welfare  clause  of  the  charter,  page 
326,  section  26,  paragraph  14,  providing  that  the  city  should 
have  power  "to  pass  all  such  ordinances  not  inconsistent 
with  the  provisions  of  this  charter  or  the  laws  of  the  state, 
as  may  be  expedient  in  maintaining  the  peace,  good  govern- 
ment, health,  and  welfare  of  the  city,  its  trade,  commerce, 
and  manufactures,  and  to  enforce  the  same  by  fines  and  pen- 
alties," 893  it  was  ruled,  after  citing  some  of  the  above  au- 
thorities, that  an  ordinance  providing  for  the  punishment  of 
any  person  who  should  cruelly  beat  any  dumb  animal,  etc., 
should  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction should  be  fined,  etc.,  was  valid,  notwithstanding  there 
was  no  special  grant  of  power  to  be  found  in  the  charter  for 
passing  such  an  ordinance;  and  notwithstanding  the  offense 
was  punishable  either  under  the  general  laws  of  this  state  or 
under  the  ordinance,  this  court  holding  that  the  general  wel- 
fare clause  heretofore  quoted  furnished  a  sufficient  basis  to 
uphold  the  ordinance  in  question;  that  it  was  not  inconsist- 
ent with  the  laws  and  constitution  of  this  state  under  the 
authorities  cited,  and  that  its  enforcement  was  fairly  within 
the  power  to  maintain  the  peace,  good  government,  and  wel- 
fare of  the  city.  By  parity  of  reasoning  the  same  principle 
may  well  be  applied  in  the  case  at  bar.  Surely  nothing  could 
more  conduce  to  the  good  government  and  welfare  of  the  city 
than  that  it  should  annex  "  other  penalties"  (than  those 
enacted  by  the  general  laws  of  the  state)  for  the  punishment 
of  its  own  officers,  than  that  incompetent  or  unworthy  offi- 
cers should  be  removed  in  a  more  summary  way  than  that 
afforded  by  the  method  of  procedure  provided  in  section  7127 
and  its  associate  sections. 

The  legislators  of  a  city  when  assembled  for  the  perform- 
ance of  their  legitimate  functions,  and  when  acting  within  the 
confines  of  their  delegated  authority,  constitute,  as  Judge 
Scott  happily  expressed  it  in  Taylor  v.  Carondelet,  22  Mo.  105, 
44  a  miniature  general  assembly,"  and  the  law-making  power 
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"gave  their  ordinances  ....  the  force  of  laws  passed  by  the 
legislature  of  the  state." 

Lord  Abinger  said:  "  The  by-law  has  the  same  effect  within 
its  limits,  and  with  respect  to  the  persons  894  upon  whom  it 
lawfully  operates,  as  an  act  of  parliament  has  upon  the  sub- 
jects at  large":  Hopkins  v.  Mayor,  4  Mees.  &  W.  621.  It  is 
hardly  necessary  to  say  that  this  is  the  general  view:  1  Dillon 
on  Municipal  Corporations,  4th  ed.,  sec.  308,  and  cases  cited; 
Fath  v.  Tower  Grove  etc.  Ry.  Co.,  105  Mo.  548,  and  cases  cited. 

Besides,  as  stated  by  the  eminent  author  just  cited,  "the 
power  to  amove  a  corporate  officer  from  his  office,  for  reason- 
able and  just  cause,  is  one  of  the  common-law  incidents  of  all 
corporations.  This  doctrine,  though  declared  before,  has  been 
considered  as  settled  ever  since  Lord  Mansfield's  judgment 
in  the  well-known  case  of  The  King  v.  Richardson,  1  Burr.  519. 
It  is  there  denied  that  there  can  be  no  power  of  amotion, 
unless  given  by  charter  or  prescription;  and  the  contrary  doc- 
trine is  asserted — that  from  the  reason  of  the  thing,  from  the 
nature  of  corporations,  and  for  the  sake  of  order  and  govern- 
ment, the  power  is  incidental":  1  Dillon  on  Municipal  Cor. 
porations,  sec.  240. 

In  this  instance  not  only  was  the  power  of  amotion  of  an 
offending  officer  for  reasonable  and  just  cause  one  of  the 
common-law  incidents  and  resultants  of  the  incorporation  of 
the  city,  but  it  was  specifically  conferred  by  the  charter,  and 
delegated  to  the  mayor,  and  enforced  by  ordinance.  It  is 
true  that  neither  charter  nor  ordinance  make  any  provision 
for  the  means  whereby  the  amotion  of  an  appointed  officer  is 
to  be  effected;  but  where  a  grant  of  power  is  given,  all  the 
means  necessary  to  effectuate  the  power  pass  as  incidents  of 
the  grant:  Sutherland  on  Statutory  Construction,  sec.  341;  2 
Beach  on  Public  Corporations,  sec.  1314;  Ex  parte  Marma- 
duke,  91  Mo.  262;  60  Am.  Dec.  250,  and  cases  cited;  Grover 
v.  Huckins,  26  Mich.  476. 

In  the  case  presented,  the  power  to  amove  the  officer  is  "  for 
cause,"  and  no  notice  is  mentioned  as  requisite  to  be  given  to 
the  officer  to  be  proceeded  against.  But  the  law,  in  accord- 
ance with  the  principles  395  of  justice — principles  which  are 
fundamental  and  eternal,  will  require  that  notice  be  given 
before  any  person  be  passed  upon,  either  in  person,  estate,  or 
any  other  matter  or  thing  to  which  he  is  entitled.  And  though 
the  statutes  do  not  in  terms  require  notice,  the  law  will  imply 
that  notice  was  intended:  Laughlin  v.  Fairbanks,  8  Mo.  370; 
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Wickham  v.  Page,  49  Mo.  526;  Brown  v.  Weatherby,  71  Ma. 
152.  And  what  the  law  will  imply  is  as  much  part  and  par- 
cel of  a  legislative  enactment  as  though  set  forth  in  terms: 
State  v.  Board  of  Equalization,  108  Mo.  235;  Sutherland  on 
Statutory  Construction,  sec.  334,  and  cases  cited. 

Notice  in  this  case,  however,  had  been  given  and  charges 
preferred,  and  this  court,  following  the  authorities  elsewhere, 
has  decided  that  even  where  the  removal  is  "  for  cause"  that 
still  notice  must  be  given:  State  v.  City  of  St.  Louis,  90  Mo. 
19.  See,  also,  Mechem  on  Public  Offices  and  Officers,  sec. 
454.  But,  of  course,  in  circumstances  like  the  present,  if  an 
officer  be  removed,  it  belongs  to  the  courts  to  determine  the 
sufficiency  of  the  cause  alleged:  Mechem  on  Public  Offices 
and  Officers,  sec.  450,  and  cases  cited. 

It  is  alleged  in  the  petition,  and  also  in  the  brief  of  relator, 
that,  in  a  trial  before  the  mayor,  there  are  no  provisions  of  law 
for  summoning  witnesses  in  his  behalf,  or  to  compel  their 
attendance,  or  to  6wear  them,  or  denouncing  the  pains  and 
penalties  of  perjury  in  giving  their  testimony.  But  the 
mayor  is  authorized  and  required  by  law  to  administer  any 
and  all  oaths  in  connection  with  the  business  of  his  office, 
etc:  Rev.  Stats.  1889,  sec.  7120.  This  being  the  case,  if  any 
witness  should  swear  falsely  before  the  mayor  on  a  trial  of 
charges  against  an  officer,  perjury  could  be  assigned  thereon: 
2  Bishop's  New  Criminal  Law,  sees.  1015,  1017. 

And  Bection  31  of  article  4  of  the  charter  requires  of  the 
city  marshal  that  he  execute  and  return  all  processes  s96  or 
orders  of  the  mayor.  But  even  if  there  were  no  such  provi- 
sions, no  machinery  provided  by  the  charter  or  ordinance  for 
a  trial  before  the  mayor,  yet  the  power  being  granted  by  the 
charter  and  enforced  by  the  ordinance,  the  means  to  effec- 
tuate the  power  granted  would  pass  as  a  necessary  incident. 
The  books  are  full  of  illustrations  of  this  axiomatic  legal 
truth,  as  shown  by  the  authorities  heretofore  cited.  The  con- 
stitution of  Michigan  conferred  power  on  the  governor  to 
remove  certain  state  officers,  for  certain  specified  causes,  but 
provided  no  means  or  measures  whereby  the  removal  was  to 
be  accomplished,  nor  was  there  any  valid  statute  prescribing 
any  method  of  examination  or  of  procedure;  and  yet,  not- 
withstanding this,  it  was  held  that  the  constitution  having 
conferred  such  power  it  was  held  to  be  judicial;  that  it 
needed  no  statute  to  make  it  operative;  that  the  grant  of 
power  carried  with  it  all  necessary  incidental  powers,  without 
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which  the  grant  would  be  ineffectual,  and  that  the  officer  pro- 
ceeded against,  in  order  for  the  proceedings  to  be  valid,  must 
have  notice,  charges  preferred  against  him;  a  full  opportunity 
to  examine  and  cross-examine  witnesses,  and  to  be  heard  on 
the  facts  and  on  the  law:  Dullam  v.  Willson,  53  Mich.  393;  51 
Am.  Rep.  128. 

Guided  by  the  foregoing  authorities,  we  hold  that  the  char- 
ter of  the  city  of  St.  Louis  in  the  particular  under  discussion 
is  in  harmony  with  the  constitution  and  laws  of  this  state; 
that  the  mayor  being  endued  with  power  to  remove  the  relator 
"for  cause,"  could  do  so  on  notice  given,  charges  preferred, 
and  full  opportunity  to  be  heard,  and  that  the  mayor  has  all 
the  power  necessary  to  carry  into  effect  the  authority  granted 
him  by  the  charter,  and  that  the  charges  contained  in  the 
record  are  sufficient  if  relator  be  found  guilty  thereof  to 
authorize  his  removal. 

Holding  these  views,  we  deny  the  writ  of  prohibition.  All 
concur.  

Statutes — Repeal  by  Implication. — Where  two  statutes  are  so  incon- 
sistent they  cannot  stand  together,  the  last  repeals  the  first:  Rawls  v.  Doe, 
23  Ala.  240;  58  Am.  Dec.  289;  Edgar  v.  Greer,  8  Iowa,  394;  74  Am.  Dec.  316, 
and  note;  Ex  parte  Garza,  28  Tex.  App.  381;  19  Am.  St.  Rep.  845;  People  r. 
Moran,  123  N.  Y.  254;  20  Am.  St.  Rep.  732;  Northern  Pac.  Ry.  Co.  v. 
Ellison,  3  Wash.  225;  State  v.  Archibald,  43  Minn.  328;  State  v.  St.  Paul 
etc.  Ry.  Co.,  40  Minn.  353;  Pennie  v.  Rets,  80  Cal.  266;  State  v.  Massey,  103 
N.  C.  356.  But  where  a  subsequent  act  on  the  same  subject  does  not  so  con- 
flict with  a  former  as  to  render  them  impossible  to  be  so  construed  as  to 
stand  together,  the  latter  will  not  be  considered  as  a  virtual  repeal  of  the 
former:  State  v.  Wilson,  43  N.  H.  415;  82  Am.  Dec.  163,  and  note;  Carver  v. 
Smith,  90  Ind.  222;  46  Am.  Rep.  210;  Wyman  v.  Campbell,  6  Port.  219;  31 
Am.  Dec.  677;  McCarlee  v.  Orphan  Asylum  Society,  9  Cow.  437;  18  Am.  Dec. 
516;  Warder  v.  Arell,  2  Wash.  (Va.)  282;  1  Am.  Dec.  488;  Hei-ndon  v.  Reed, 
82  Tex.  647;  State  v.  Casimere,  43  La.  Ann.  442. 

Penalty — Definition. — Penalties  are  not  damages,  but  are  punishments 
imposed  for  breach  of  a  duty  enjoined  by  law:  Harbor  Commrs.  T.  Redwood 
Co.,  88  Cal.  491;  22  Am.  St.  Rep.  321,  and  note.  See,  also,  the  extended 
"'note  to  Graham  v.  Bickham,  1  Am.  Dec.  331,  340. 

Criminal  Law — Prosecution  Under  State  Law  and  for  Violation 
of  Municipal  Ordinance. — The  same  act  committed  by  a  person  may  con- 
stitute a  crime  against  the  state  law  and  a  different  offense  against  municipal 
regulation;  and  the  two  offenses  being  different,  each  may  be  punished  sepa- 
rately without  violating  a  constitutional  prohibition  against  placing  one 
twice  in  jeopardy:  State  v.  Fourcade,  45  La.  Ann.  717;  40  Am.  St.  Rep.  249, 
and  note.  See,  also,  the  extended  note  to  Robinson  v.  Mayor,  34  Am.  Dec. 
642. 

Municipal  Corporations  —  Effect  of  Ordinances. — An  ordinance 
adopted  by  a  municipal  corporation  pursuant  to  authority  expressly  dele- 
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gated  to  it  by  the  legislature  has  the  same  force  within  the  corporate  limit* 
as  a  statute  passed  by  the  legislature  itself:  Carthage  v.  Frederick,  122  N.  Y. 
268;  19  Am.  St.  Rep.  490;  Milne  v.  Davidson,  5  Mart.,  N.  S.,  409;  16  Am. 
Dec.  189,  and  extended  note.  See,  also,  Detroit  v.  Fort  Wayne  etc  Ry.  Co., 
95  Mich.  456;  35  Am.  St.  Rep.  580. 

Public  Officers— Removal — Cause,  Means,  Power,  and  Necessity 
»or  Notice. — These  questions  will  be  found  discussed  in  Speed  v.  Common 
Council,  98  Mich.  360;  39  Am.  St.  Rep.  555,  and  note;  State  v.  Duluth,  53 
Minn.  238;  39  Am.  St.  Rep.  595,  and  note;  Hallgren  v.  Campbell,  82  Mich. 
255;  21  Am.  St.  Rep.  557,  and  note;  People  v.  Stuart,  74  Mich.  411;  16  Am. 
St.  Rep.  644,  and  note. 
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Jurisdiction,  Appointment  of  Trustees.— A  trust  will  not  be  allowed  to 
fail  for  want  of  a  trustee,  and  therefore,  where  the  trustee  named 
refuses  to  act,  another  will  be  appointed  to  take  his  place. 

Jurisdiction,  When  Concurrent. — A  statutory  jurisdiction  or  remedy 
does  not  extinguish  the  ancient  jurisdiction  of  the  courts  of  equity  over 
the  same  subject. 

Trusts. — In  the  Event  of  a  Vacancy  in  the  office  of  trustee,  a  court  of 
equity  has  power  to  supply  a  trustee  by  appointment  to  assume  the 
duties  of  such  trust. 

Trusts.— If  a  Trustee  Named  in  a  Will  Refuses  to  Accept  the  trust, 
the  title  to  the  trust  property  does  not  vest  in  him. 

Trusts— Parties  to  Suit  for  Appointment  of  New  Trustee. — If  the 
complaint  filed  in  a  suit  for  the  appointment  of  a  trustee  under  a  will 
alleges  that  the  trustee  designated  in  such  will  declines  and  refuses  to 
act,  and  did  not  accept  the  trust,  he  is  not  a  necessary  party  to  the  suit, 
because  if  such  allegation  is  true,  no  title  ever  vested  in  him. 

Trusts.— Disclaimer  by  a  Person  Named  as  a  Trustee  may  be  estab- 
lished  by  his  action,  or  by  his  nonaction  long  continued. 

Trusts. — The  Appointment  of  a  Trustee  Made  at  the  Instance  of  a 
Beneficiary  in  place  of  one  named  in  the  will,  on  the  ground  that  he 
refuses  to  act  or  accept  such  trust,  cannot  be  collaterally  attacked  by  a 
third  person  on  the  ground  that  the  oi  iginal  trustee  did  not  to  decline 
or  refuse  to  act,  and  was  not  a  party  to  the  proceeding  by  which  the  new 
trustee  was  appointed. 

A  Judgment  in  a  Suit  in  Which  Minors  are  Parties,  and  in  which  they 
are  not  represented  by  their  guardian,  curator,  or  next  friend  as  required 
by  law,  is  not  void  if  their  father,  who  was  their  natural  guardian,  was 
also  a  party  to  such  suit. 

Jurt  Trial.— Though  an  Erroneous  iNSTRueriow  n  Given  to  a  jury,  a 
judgment  will  not  be  reversed  nor  a  new  trial  granted  if  it  appear*  thai 
such  instruction  did  not  injure  the  party  exceptiug  to  it. 

Action  of  ejectment  in  which  the  plaintiff  sued  as  trustee 
of  John  T.  Jacobs  and  his  children  under  the  will  of  George 
R.  Jacobs,  deceased.     The  latter  was  during  his  lifetime  the 
am.  St.  Kir..  Vol.  XLL  -43 
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owner  of  the  property  sued  for,  and  by  his  last  will  named 
Robert  Price  as  trustee  of  his  property  in  trust  for  John  T. 
Jacobs,  one-fourth,  and  his  children  three-fourths,  but  to  per- 
mit John  T.  Jacobs  to  live  upon  and  cultivate  the  property 
without 'paying  any  rent  therefor,  if  he  should  choose  so  to 
do.  After  making  his  will,  George  R.  Jacobs  signed  a  deed 
purporting  to  convey  the  property  to  his  son,  John  T.  Jacobs, 
but  the  delivery  of  this  deed  was  denied  by  the  plaintiff,  and 
upon  this  issue  the  jury  found  in  his  favor.  In  November, 
1887,  in  a  proceeding  brought  by  and  in  the  name  of  John  T. 
Jacobs  and  his  children,  it  was  alleged  that  Price,  who  was 
named  as  trustee  in  the  will,  had  refused  to  accept  that  office, 
and  the  complainants  therefore  prayed  for  the  appointment  of 
some  suitable  person  as  trustee,  and  afterwards,  in  the  same 
month,  plaintiff  was  so  appointed.  To  this  proceeding  Price 
was  not  a  party.  The  title  urged  by  the  defendants  was 
based  upon  a  judgment  and  execution  sale  against  John  T. 
Jacobs.     Verdict  and  judgment  for  the  plaintiff. 

Gordon  and  Gordon  and  Odon  Guitar,  for  the  appellants. 

C.  B.  Sebastian  and  Crews  and  Thurmond,  for  the  respond- 
ent 

580  Barclay,  J.  A  sufficient  outline  of  the  case  is  given 
in  the  preliminary  statement. 

1.  The  first  assignment  of  error  disputes  the  correctness  of 
the  ruling  of  the  trial  court  touching  the  standing  of  the 
plaintiff  as  trustee  under  the  will  of  Dr.  George  R.  Jacobs. 

By  that  will  another  person  was  originally  named  as  trustee, 
but  plaintiff  was  substituted  in  his  stead  by  the  action  of  the 
circuit  court  upon  a  proceeding  for  that  purpose.  That  action 
defendants  attack  on  the  ground  that  Mr.  Price,  who  was 
named  as  trustee  in  the  will,  was  not  a  party  to  the  proceeding. 

By  the  statute  of  Missouri  (Rev.  Stats.  1889,  sec.  6561} 
adopting  the  great  body  of  the  common  law  as  part  of  our 
jurisprudence  (so  far  as  it  is  not  repugnant  to  our  local  posi- 
tive law),  our  courts  are  invested  with  certain  general  powers, 
sometimes  called  inherent,  in  respect  of  581  certain  topics, 
among  which  is  that  of  trusts.  These  powers  form  an 
acknowledged  part  of  the  jurisdiction  of  our  courts. 

Among  them  is  the  power  to  appoint  a  trustee  when  a  trust 
has  been  created  by  will,  as  in  the  case  at  bar,  and  for  any 
oause  there  is  need  of  a  person  to  perform  it,  for  it  is  a  rule 
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of  chancery  jurisprudence,  which  has  passed  into  a  maxim, 
that  a  trust  will  never  be  allowed  to  fail  for  want  of  a  trustee. 

There  is  a  statute  providing  for  the  summary  appointment 
of  trustees  in  certain  states  of  fact  (Rev.  Stats.  1889,  sees. 
8683,  8684) ;  but  those  sections  do  not  by  their  terms  purport 
to  apply  to  trusts  under  wills. 

Moreover,  it  is  settled  law  in  this  state  that  a  statutory 
jurisdiction  or  remedy  does  not  extinguish  an  ancient  juris- 
diction of  the  courts  of  equity  over  the  same  subject,  where 
there  is  nothing  in  the  statute  to  indicate  such  a  legislative 
purpose. 

The  circuit  court,  therefore,  had  jurisdiction,  in  case  of  a 
vacancy,  to  supply  a  trustee  to  assume  the  trust  defined  by 
the  will  of  Dr.  Jacobs  in  his  devise  for  the  benefit  of  his  son 
and  grandchildren. 

But  was  there  a  vacancy?  The  petition  of  the  beneficiaries 
alleged  that  there  was,  charging  that  Mr.  Price  had  refused 
and  declined  to  accept  the  trust.  The  court,  acting  on  their 
allegations,  necessarily  must  have,  found  them  to  be  true,  by 
its  order  appointing  plaintiff  as  trustee. 

If  there  was  a  vacancy  on  account  of  Mr.  Price's  refusal  to 
accept  the  trust  (as  stated  in  the  petition),  the  title  to  the 
trust  estate  never  vested  in  him.  In  that  event  he  was  not  a 
necessary  party  to  the  proceeding  for  the  appointment  of  the 
trustee  to  fill  the  place  he  had  declined. 

"If  a  bill  should  contain  allegations  which  show  that  per- 
sons, who  otherwise  would  ordinarily  be  58a  proper  parties, 
have  no  interest  in  the  controversy,  and  have  no  title  to,  and 
make  no  claim  to,  any  interest,  such  allegations  in  the  frame 
of  the  bill,  if  well  founded,  will  dispense  with  the  necessity  of 
their  being  made  parties":  Story's  Equity  Pleading,  1892, 
10th  ed.,  sec.  214  a. 

Our  code  sheds  no  light  on  this  point,  leaving  the  question, 
who  are  "necessary"  parties,  open  for  construction:  Rev. 
Stats.  1889,  sec.  1993. 

Acceptance  of  a  trust  is  necessary  to  the  vesting  of  title  in 
the  trustee.  It  may  often  be  implied  or  established  by  infer- 
ence. But  there  is  absolutely  nothing  before  the  court  in  the 
present  case  on  which  to  base  an  inference  that  Mr.  Price 
ever  accepted  the  trust  in  question. 

Disclaimer  may  be  established  by  acta  or  by  nonaction 
long  continued:  Trash  v.  Donoghue  (1826),  1  Aiken,  370; 
Matter  of  Robinson  (1867),  37  N.  Y.  261;  and,  when  found 
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by  a  competent  court,  dispenses  with  the  necessity  of  making 
the  disclaiming  trustee  a  party  to  the  proceeding  to  supply 
one. 

Should  a  new  trustee  be  appointed  upon  a  false  suggestion 
to  the  court,  the  original  trustee,  or  any  other  interested  per- 
son injuriously  affected  thereby,  might,  undoubtedly,  proceed 
(by  direct  methods)  to  set  the  court  right.  But  a  regular 
appointment  at  the  instance  of  beneficiaries  certainly  cannot 
be  successfully  attacked  collaterally  by  one  standing  in  the 
attitude  of  the  present  defendant,  Mr.  Carter.  He  claims  no 
title  derived  through  Mr.  Price.  His  only  right  in  the  estate 
is  as  the  purchaser  of  such  interest  as  John  T.  Jacobs  enjoyed 
as  beneficiary.  The  latter  was  one  of  the  petitioners  for  the 
appointment  of  a  trustee. 

We  coincide,  for  the  above  reasons,  in  the  opinion  of  the 
learned  trial  judge,  that  Mr.  Price  was  not  a  necessary  party 
to  the  proceeding  in  which  plaintiff  583  was  appointed  trus- 
tee of  this  trust  estate. 

2.  But  it  is  then  insisted  that  the  proceeding  is  fatally 
defective,  because  the  minors  therein  were  not  represented  by 
any  guardian,  curator,  or  next  friend,  as  required  by  law. 

There  are  at  least  two  answers  to  that  proposition: 

1.  The  father  of  these  minors  was  their  natural  guardian: 
Rev.  Stats.  1889,  sec.  5279.  He  was  joined  with  them  as 
plaintiff,  and  was  authorized  (in  the  absence  of  any  showing 
that  they  had  a  curator)  to  represent  them  in  all  legal  pro- 
ceedings: Rev.  Stats.  1889,  sees.  1997,  5298.  The  fact  of 
this  relationship  appeared  on  the  face  of  the  petition  for  the 
appointment,  and  so  there  was  a  substantial  compliance  with 
the  requirements  of  law. 

2.  Our  statute  of  amendments  declares  that  a  judgment 
shall  not  be  stayed  or  reversed  (and  for  stronger  reason  can 
it  not  be  avoided  collaterally)  on  the  ground  that  any  party 
under  twenty-one  years  of  age  appeared  by  attorney,  if  the 
verdict  or  judgment  be  for  him:  Rev.  Stats.  1889,  sec.  2113; 
Robinson  v.  Hood  [1878],  67  Mo.  660. 

Having  thus  considered  all  the  objections  to  the  validity  of 
the  appointment  of  plaintiff  as  trustee,  we  conclude  that  the 
trial  judge  was  entirely  correct  in  holding  that  appointment 
good  against  the  collateral  attack  that  has  been  made  upon  it. 

3.  The  instruction  for  plaintiff  as  to  the  extent  of  the  recov- 
ery is  next  challenged,  because  it  is  supposed  to  warrant  a 
verdict  for  the  full  rental  value  of  the  premises,  whereas  it  is 
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said  that  defendant,  Mr.  Carter,  was  at  least  entitled  to  one- 
fourth  thereof  as  successor  to  the  rights  of  John  T.  Jacobs 
under  the  will  of  his  father. 

The  instruction  reads  as  follows:  rfThe  court  instructs  the 
jury  that  if  they  find  for  884  the  plaintiff,  the  measure  of 
damages  should  be  the  rental  value  of  the  land  from  the 
seventh  day  of  March,  1888,  to  the  present  time,  not  to  exceed 
two  thousand  dollars,  and  the  jury  should  find  for  the  monthly 
rents,  not  exceeding  one  hundred  dollars  per  month." 

It  may  be  that  this  language  is  susceptible  of  the  construc- 
tion defendants  seek  to  put  upon  it.  But,  on  the  other  handr 
the  result  leaves  it  very  plain  that  the  jury  were  not  misled 
by  it  in  the  particular  complained  of,  as  will  appear. 

Along  with  it  was  another  declaration  by  the  court,  given 
at  defendants'  instance,  to  this  purport,  viz:  "The  court 
instructs  the  jury  that,  under  the  pleadings  and  the  evidence 
in  the  case,  defendant  is  entitled  to  the  possession  of  an  undi- 
vided one-fourth  of  the  land  in  question,  whether  the  deed 
from  Dr.  Jacobs  to  John  T.  Jacobs  was  delivered  or  not,  and  the 
verdict,  in  no  event,  could  be  for  plaintiff  for  more  than  three- 
fourths  of  the  land."  And  the  verdict  of  the  jury  is  in  these 
words:  "We,  the  jury,  find  for  the  plaintiff  as  to  the  three- 
fourths  of  land  described  in  the  petition,  and  we  assess  the 
damages  of  plaintiff  at  the  sum  of  twelve  hundred  dollars, 
and  we  further  find  the  value  of  the  monthly  rents  and  prof- 
its of  said  three-fourths  of  said  land  to  be  thirty-three  and 
one-third*  dollars." 

The  evidence  as  to  rents  and  profits  is  not  preserved  for 
review.  The  bill  of  exceptions  states  that  the  plaintiff  gave 
evidence  tending  to  prove  the  issues  on  his  part,  and  the 
defendants  on  their  part.  We  must  hence  presume  the  ver- 
dict supported  by  sufficient  testimony:  Johnson  v.  Long  (1SS0), 
72  Mo.  210. 

But,  beyond  that  presumption,  the  verdict  plainly  indicates 
on  its  face  that  the  jury  found  for  plaintiff  only  for  a  three- 
fourths'  interest  in  the  property,  and  thus  intended  to  and 
did  give  defendants  the  full  benefit  of  the  rule  of  recovery 
stated  in  their  own  *86  instruction.  Hence  there  is  no  sub- 
stantial ground  for  complaint  by  them  in  that  branch  of  the 
case.  Plaintiff  does  not  complain  of  the  defendants'  instruc- 
tion, so  we  need  not  inquire  whether  it  was  precisely  accurate 
m  defining  his  rights. 
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The  verdict  and  judgment  certainly  conceded  to  defendants 
all  they  can  justly  claim  on  that  point. 

This  court  is  not  authorized  to  reverse  a  judgment  on  account 
of  any  error  of  the  trial  court  which,  in  the  result,  was  not 
prejudicial  to  the  substantial  rights  of  the  adverse  party  on 
the  merits:  Rev.  Stats.  1889,  sees.  2100,  2303. 

The  assignments  of  error  are  not  sustained. 

The  judgment  should  be,  and  is,  affirmed. 

Black,  C.  J.,  and  Brace,  J.,  concur. 

Macfarlane,  J.,  having  been  at  one  time  of  counsel,  did 
not  take  part.  

Trusts — Appointment  op  Trustees. — The  law  does  not  suffer  a  trust  to 
fail  for  want  of  a  trustee:  Pearson  v.  Concord  R.  H.  Corp.,  62  N.  H.  537;  13 
Am.  St.  Rep.  590;  Seda  v.  Huble,  75  Iowa,  429;  9  Am.  St.  Rep.  495.  Equity 
will  not  permit  a  trust  to  fail  for  want  of  a  trustee:  Moore  v.  Quince,  109 
N.  C.  85. 

Equity — Ouster  op  Jurisdiction. — When.a  court  of  equity  has  assumed 
jurisdiction  over  a  particular  case,  it  cannot  be  ousted  therefrom  simply 
because  in  the  development  of  legal  means  redress  becomes  attainable  at 
law:  Smitltson  v.  Smithson,  37  Neb.  535;  40  Am.  St.  Rep.  504,  and  note. 
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[120  Missouri,  L] 

Municipal  Ordinance,  Void  in  Part. — A  municipal  ordinance  having 
provisions,  some  of  which  are  constitutional  and  others  not,  may  be 
enforced  as  to  the  parts  not  in  conflict  with  the  organic  law. 

Municipal  Ordinances. — A  Constitutional  Provision  that  no  Bill 
Shall  Contain  More  than  One  Subject,  which  shall  be  clearly  ex- 
pressed in  its  title,  has  no  application  to  municipal  ordinances. 

Municipal  Ordinance  the  Enacting  Clause  op  Which  does  not  Con- 
porm  to  the  Requirements  op  the  Statute  is  not  for  that  reason 
void. 

A  Municipal  Ordinance  Providing  that  no  Billiard-hall  shall  be 
Kept  Open,  nor  shall  any  tables  therein  be  used  for  playing  games 
thereon  after  nine  o'clock  in  the  evening,  is  valid,  if  by  statute  the 
municipality  enacting  it  has  been  given  power  to  pass  such  ordinances 
as  may  be  expedient  to  maintain  peace  and  good  government,  and  the 
good  health  and  welfare  of  the  city,  and  to  regulate  billiard-tables  on 
which  games  are  played  for  amusement. 

Municipal  Corporations  Have  an  Implied  Power  to  Pass  Ordinances 
and  By-Laws  Reasonable  in  Character,  and  not  inconsistent  with 
their  charters  nor  with  the  general  principles  of  the  law  of  the  land. 

Municipal  Ordinances  may  be  Declared  Void  by  the  Courts  on  the 
ground  that  they  are  unreasonable. 
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Municipal  Corporations  and  Ordinances. — Keepers  op  Billiard-tables 
are  not  recognized  by  the  statute  as  exercising  a  useful  occupation,  and 
each  municipality  may  therefore  determine  for  itself  to  what  regula- 
tions they  shall  be  subjected.  Therefore,  an  ordinance  providing  that 
billiard-halls  shall  not  be  kept  open  after  nine  o'clock  at  night  is  valid. 

Municipal  Corporations,  Penalties  Which  mat  Impose.— Under  a  stat- 
ute authorizing  a  city  to  pass  ordinances  for  enforcing  its  police  reg- 
ulations, by  imposing  a  fine  not  exceeding  one  hundred  dollars  for  each 
violation,  an  ordinance  imposing  a  fine  of  not  less  than  thirty-five  dollars 
nor  more  than  one  hundred  dollars,  is  within  the  limits  of  the  authority 
thus  conferred. 

Jury  Trial— Practice. — Misconduct  of  the  Court  in  Impanelino  a 
Jury  is  a  matter  of  exception,  and,  unless  saved  by  the  exception,  can- 
not be  considered  on  appeal. 

Evidence. — Municipal  Ordinance  contained  in  a  printed  book  in  charge 
of  the  proper  custodian,  purporting  to  have  been  printed  by  authority  of 
the  city,  is  admissible  in  evidence  without  other  proof  under  the  stat- 
utes of  Missouri. 

Hunt  &  Bailey,  for  the  appellant. 

Lewis  6c  Ramsay,  for  the  respondent. 

•  Macparlane,  J.  After  an  appeal  from  the  mayor's 
court  of  the  city  of  Tarkio,  and  upon  a  trial  in  the  circuit 
court,  defendant  was  convicted  of  the  violation  of  an  ordi- 
nance of  said  city,  and  the  payment  of  a  fine  of  twenty-five 
dollars  adjudged  against  him,  from  which  he  appealed  to 
this  court,  on  the  ground  that  said  ordinance  was  in  violation 
of  section  28,  article  4,  of  the  constitution  of  the  state. 

1.  The  ordinance  was  entitled  "An  ordinance  to  regulate 
billiard-halls,  and  to  regulate,  levy,  and  collect  license  on 
billiard  and  other  tables  upon  which  games  are  played  for 
amusement,  and  to  prohibit  gambling  therein."  The  sixth 
section,  upon  which  defendant  was  convicted,  required  that 
no  billiard-halls  should  be  T  kept  open,  nor  should  any 
tables  therein  be  used  for  playing  games  thereon,  after  nine 
o'clock  in  the  evening. 

Defendant  was  charged  also  with  violating  other  inde- 
pendent sections  of  the  ordinance,  but  as  there  was  no  con- 
viction under  them,  their  provisions  need  not  be  considered. 
If  section  6  is  constitutional  and  valid,  it  could  be  enforced, 
though  all  the  remaining  sections  of  the  ordinance  were  void: 
St.  Louis  v.  St.  Louis  R.  R.  Co.,  89  Mo.  44;  58  Am.  Rep.  82; 
State  v.  Clarke,  54  Mo.  17;  14  Am.  Rep.  471. 

2.  The  constitutional  provision  that  "no  bill  shall  contain 
more  than  one  subject,  which  shall  be  clearly  expressed  in 
its  title"  (Const.,  art.  4,  sec.  28),  of  which,  it  is  claimed,  the 
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ordinance  in  question  is  violative,  was  intended  to  apply  only 
to  state  legislation,  and  has  no  application  to  ordinances  of 
this  city.  The  article  treats  exclusively  of  the  legislative 
department  of  the  state,  and  the  first  section  declares:  "The 
legislative  power,  subject  to  the  limitations  herein  contained, 
shall  be  vested  in  a  senate  and  house  of  representatives,  to 
be  styled  '  the  general  assembly  of  the  state  of  Missouri.' " 
Municipal  legislation  is  thus  clearly  excluded:  1  Dillon  on 
Municipal  Corporations,  sec.  47. 

Under  authority  of  the  constitution  the  legislature  hat 
provided,  by  general  law,  for  the  organization  of  cities  and 
towns,  and  to  that  law  we  must  look  to  ascertain  the  powera 
conferred,  and  the  manner  in  which  they  may  be  exercised. 
Under  this  law  we  find  no  requirement  that  the  title  to  an 
ordinance  shall  conform  to  the  requirements  of  the  constitu- 
tion relating  to  legislative  bills;  indeed,  we  find  no  require- 
ment or  direction  on  the  subject. 

3.  In  the  next  place  it  is  insisted  that  the  enacting  clause 
of  the  ordinance  does  not  conform  to  the  requirements  of  the 
statute.  This  objection  does  not,  8  in  our  opinion,  invalidate 
the  ordinance.  It  has  been  held  by  this  court,  and  is  well- 
settled  law,  that  a  city  ordinance  would  not  be  void  in  conse- 
quence of  the  enacting  clause  not  following  the  prescribed 
form,  the  charter  being  silent  as  to  the  effect  of  such  irregu- 
larity: St.  Louis  v.  Foster,  52  Mo.  514;  Dillon  on  Municipal 
Corporations,  sec.  309;  Tipton  v.  Norman,  72  Mo.  381.  These 
cases  are  decisive  of  this  one. 

4.  The  ordinance  is  also  attacked  as  being  unauthorized 
by  the  charter,  This  objection  cannot  be  sustained.  Power 
is  not  only  given,  generally,  to  pass  such  ordinances  as  may 
be  expedient  to  maintaining  the  peace  and  good  government, 
health,  and  welfare  of  the  city,  but  expressly  to  regulate 
"billiard-tables"  on  "which  games  are  played  for  amuse- 
ment": Rev.  Stats.  1889,  sec.  1589.  There  can  be  no  doubt 
under  this  authority  the  city  had  the  power  to  pass  an  ordi- 
nance relating  to  and  regulating  not  only  the  tables  upon 
which  the  game  of  billiards  is  played,  but  also  the  halls  or 
rooms  in  which  they  are  kept  and  used. 

5.  It  is  insisted  also  that  the  ordinance  should  not  be  en- 
forced, because  it  is  unreasonable,  oppressive,  discriminating, 
and  in  derogation  of  common  right.  This  objection  is  urged 
irith  much  earnestness,  and  merits  thoughtful  consideration, 
as  doubtless   most  cities  of  the  fourth  class  have  adopted 
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and  are  enforcing  ordinances  on  the  same  and  kindred  sub- 
jects. 

On  the  subject  of  general  powers  of  municipal  corporations 
to  adopt  by-laws,  Judge  Dillon  says:  "In  England  the  sub- 
jects upon  which  by-laws  may  be  made  were  not  usually 
specified  in  the  king's  charter,  and  it  became  an  established 
doctrine  of  the  courts  that  every  corporation  had  the  implied 
or  incidental  right  to  pass  by-laws;  but  this  power  was  ac- 
companied with  these  limitations,  namely,  that  every  by-law 
must  be  reasonable,  and  not  inconsistent  with  the  charter  of 
the  •  corporation,  nor  with  any  statute  of  parliament,  nor 
with  the  general  principles  of  the  common  law  of  the  land, 
particularly  those  having  relation  to  the  liberty  of  the  sub- 
ject or  the  rights  of  private  property.  In  this  country  the 
courts  have  often  affirmed  the  general  incidental  power  of 
municipal  corporations  to  make  ordinances,  but  have  always 
declared  that  ordinances  passed  in  virtue  of  the  implied 
power  must  be  reasonable,  consonant  with  the  general  powers 
and  purposes  of  the  corporation,  and  not  inconsistent  with 
the  laws  or  policy  of  the  state:  1  Dillon  on  Municipal  Cor- 
porations, sec.  319,  pp.  395,  396. 

Charters  of  cities  are  grants  of  power  under  which  alone 
they  are  authorized  to  legislate.  All  ordinances  must,  there- 
fore, rest  upon  powers  either  expressly  granted  or  reasonably 
incident  to  such  as  are  granted,  and  which  are  essential  to 
the  purposes  of  the  corporation.  But  there  must  not  only  be 
power,  but  the  manner  of  its  exercise,  if  not  expressly  pro- 
vided, must  be  reasonable,  and  in  harmony  with  the  general 
laws  of  the  land.  Hence  it  is  held  the  ordinances  are  subject 
to  revision  by  the  courts,  not  only  in  respect  to  whether  the 
corporation  had  power  to  pass  them,  but  also  in  respect  to 
whether  a  general  or  implied  power,  if  it  existed,  was  exer- 
cised reasonably:  St.  Louis  v.  Weber,  44  Mo.  547;  Cape 
Qirardeau  v.  Riley,  72  Mo.  221;  St.  Louis  v.  Bell  Tel.  Co.,  96  ' 
Mo.  631;  9  Am.  St.  Rep.  370. 

It  by  no  means  follows  that  the  municipal  authorities  of  a 
city  have  no  discretion  as  to  the  manner  in  which  the  powers 
conferred  shall  be  exercised.  Indeed,  the  largest  discretion 
is  given  them,  unless  expressly  restricted  by  the  charter;  and 
an  ordinance  which  is  within  the  limits  of  the  powers  conferred 
will  not  be  declared  void,  unless  very  clearly  repugnant  to 
some  principle  of  common  right. 

Cities  of  the  fourth  class  are  given  power  to  regulate,  *•  and 
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levy  and  collect,  a  license  tax  on  many  trades  and  occupa- 
tions as  well  as  amusements:  Rev.  Stats.  1889,  sec.  1589.  It 
is  very  clear  that  those  exercising  useful  trades  and  occupa- 
tions do  not  occupy  the  same  relation  to  society  as  those  en- 
gaged solely  in  giving  amusement  to  the  public,  and  a  much 
larger  discretion  should  be  given  in  regulating  the  latter  than 
the  former. 

Keepers  of  billiard-tables  are  not  recognized  by  the  state  as 
exercising  a  useful  occupation.  They  are  subjected  to  police 
regulation  by  the  state,  and  by  cities  under  powers  granted 
them  by  the  state:  Rev.  Stats.,  c.  16.  They  are  prohibited 
from  allowing  minors  to  play  upon  their  tables:  Rev.  Stats., 
sec.  715.  Villages  may  prohibit  them  altogether:  Rev.  Stats., 
sec.  1672.  Public  billiard-halls  are  regarded  by  many  as 
vicious  in  their  tendencies,  leading  to  idleness,  gambling,  and 
other  vices.  Each  municipality  can  best  determine  for  itself 
to  what  regulations  they  should  be  subjected,  and,  unless  an 
ordinance  fixed  hours  for  their  use  which  were  in  effect  pro- 
hibitory, the  courts  should  not  interfere  with  the  discretion 
exercised.  We  cannot  say  that  the  ordinance  in  question,  in 
requiring  billiard-halls  to  be  closed  at  nine  o'clock  in  the 
evening,  is  unreasonable,  or  in  derogation  of  any  common 
right:  1  Dillon  on  Municipal  Corporations,  sec.  400. 

6.  Section  1589  authorizes  the  city  to  pass  ordinances  for 
enforcing  its  police  regulations,  by  imposing  a  fine  of  not 
more  than  one  hundred  dollars  for  their  violation.  The  ordi- 
nance in  question  imposes  a  fine  of  not  less  than  twenty-five 
dollars  and  not  more  than  one  hundred  dollars  for  its  viola- 
tion. It  will  be  seen  that  the  penalty  is  within  the  limits  of 
that  prescribed  by  the  charter.  A  similar  case  was  consid- 
ered by  the  supreme  court  of  New  Jersey,  in  which  it  was 
held  that  "where  the  legislature  has  defined  the  delegated 
powers,  and  prescribed  with  precision  the  penalties  that  may 
be  imposed,  an  ordinance  within  the  **  powers  granted,  pre- 
scribing a  penalty  within  the  designated  limit,  cannot  be  set 
aside  as  unreasonable":  Haynes  v.  Cape  May,  50  N.  J.  L.  57. 

An  interference  with  the  action  of  the  city  of  Tarkio,  in 
prescribing  the  penalty  for  the  violation  of  this  ordinance, 
would  set  at  naught  the  authority  of  the  legislature  to  dele- 
gate the  power,  and  to  prescribe  the  limit  to  the  penalties  that 
might  be  imposed.  If  the  authority  had  been  granted  in 
general  terms  to  impose  a  fine  without  fixing  its  limit,  the 
courts  might  inquire  into  the  reasonableness  of  that  fixed  by 
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the  ordinance;  but  no  such  inquiry  should  be  made  where, 
as  in  this  case,  the  maximum  of  the  fine  imposed  is  within 
the  prescribed  limits  of  the  charter. 

7.  Objection  was  made  to  the  competency  of  a  juror,  sum- 
moned on  the  panel,  on  the  ground  that  he  belonged  to  an 
association  called  the  "Law  and  Order  League,"  the  purpose 
of  which  was  to  prosecute  persons  for  violation  of  the  law- 
The  objection  first  appears  on  this  record  in  the  motion  for  a 
new  trial,  though  it  is  there  stated  that  the  juror  had  declared 
his  connection  with  such  society  on  the  examination  as  to 
his  qualification.  It  does  appear,  moreover,  that  this  juror 
was  not  one  of  the  twelve  who  tried  the  cause. 

In  order  to  secure  a  review  of  the  action  of  the  trial  court 
on  this  question  the  juror  should  have  been  challenged,  if 
incompetent,  at  the  time  of  his  examination,  and  an  exception 
then  taken  to  an  adverse  ruling  of  the  court.  The  objection 
comes  to  this  court  without  other  verification  of  the  alleged 
ground  of  incompetency  than  the  mere  statement  in  the 
motion.  This  is  not  sufficient  to  authorize  a  consideration  of 
the  question  on  appeal.  Misconduct  of  the  court  in  impanel- 
ing a  jury  is  a  matter  of  exception,  and  unless  such  excep- 
tion is  saved  the  errors  will  not  be  considered  on  appeal: 
State  v.  Brewer,  109  Mo.  652;  State  v.  Hayes,  **  81  Mo.  674; 
Easley  v.  Missouri  Pac.  Ry.  Co.,  113  Mo.  236. 

Whether  the  juror  was  incompetent,  for  the  causes  alleged, 
is  not  decided. 

8.  The  ordinance  contained  in  the  printed  book,  which  was 
in  charge  of  the  proper  custodian,  purporting  to  have  been 
published  by  authority  of  the  city,  and  to  contain  its  ordi- 
nances, was  admissible  in  evidence  without  other  proof:  Rev. 
Stats.  1889,  sec.  4846;  Tipton  v.  Norman,  72  Mo.  381. 

Other  minor  questions  have  been  discussed  by  counsel,  all 
of  which  have  been  considered,  but  we  find  no  error  justify- 
ing a  reversal  of  the  judgment,  and  it  is  affirmed. 

All  concur.  

Municipal  Corporations— Ordinandi*  Void  in  Part.— Whia  a  munici- 
pal ordinance  ia  good  in  part  and  void  iu  part  it  is  only  necessary,  in  order  to 
maintain  the  ordinance,  that  the  valid  and  invalid  parte  be  so  independent  that 
the  invalid  may  be  eliminated,  and  what  remains  contain  all  the  eaaeutiaU 
of  a  complete  ordinance:  Dttroit  t.  Fort  Waynt  tie.  By.  Co.,  95  Mich.  456; 
35  Am.  St.  Rep.  680,  and  note;  Magneau  r.  City  of  Fremont,  30  Neb.  843; 
87  Am.  St  Rep.  436,  and  note;  Payer  ▼.  Village  of  Dee  Flainei,  123  III.  IN; 
5  Am.  St.  Rep.  494;  but  an  ordinance  void  in  part  is  void  altogether  where 
all  of  its  parts  are  connected  and  essential  to  each  other:  6taU  v.  Webber, 


684  Hickman  v.  City  of  Kansas.  [Missouri 

107  N.  C.  962;  22  Am.  St.  Rep.  920;  Jacksonville  r.  Ltdwith,  26  Fla.  163;  2t 
Am.  St.  Rep.  558. 

Municipal  Corporations — Passage  or  Ordinances. — Constitutional 
provisions  relating  to  the  title  of  laws  passed  by  the  legislature  do  not 
apply  to  city  ordinances:  People  v.  Wagner,  86  Mich.  594;  24  Am.  St.  Rep. 
141;  State  v.  Boneil,  42  La.  Ann.  1110;  21  Am.  St.  Rep.  413,  and  note. 

Municipal  Corporations. — General  Power  to  Pass  By-laws  and 
Ordinances:  See  the  note  to  Magneau  v.  City  of  Fremont,  27  Am.  St.  Rep. 
445,  and  the  extended  note  to  Robinson  v.  Mayor,  34  Am.  Dec.  629. 

Municipal  Corporations — Ordinances  must  be  Reasonable. — Ordi- 
nances passed  by  the  governing  body  of  a  city  must  be  reasonable  and  not  in- 
consistent with  the  laws  of  the  state:  Anderson  v.  City  of  Wellington,  40 
Kan.  173;  10  Am.  St.  Rep.  175.  This  question  is  fully  discussed  in  the 
note  to  People  v.  Armstrong,  16  Am.  St.  Rep.  584,  and  the  extended  notes 
to  Ward  v.  Mayor,  35  Am.  Rep.  702,  and  Robinson  v.  Mayor,  34  Am.  Dec. 
633.  See,  further,  the  recent  cases  of  Phillips  v.  City  of  Denver,  19  Col.  179; 
ante,  p.  230,  and  Steffy  v.  Monroe  City,  135  Ind.  466,  ante,  p.  436,  and  not*. 
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Municipal  Corporations— Grading  Streets,  Damages  for. — If  property 
is  damaged  by  establishing  the  grade  of  a  street,  or  by  raising  or  lower- 
ing a  grade  previously  established,  compensation  is  recoverable  therefor 
under  a  constitution  declaring  that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation. 

Constitutional  Provision,  When  Self-enforcing. — The  provision  in  the 
constitution  providing  that  private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation  is  self -enforcing.  Any 
party  injured  may  resort  to  any  common-law  action  which  will  afford 
him  adequate  and  appropriate  means  of  redress. 

Statutory  Remedies,  When  Concurrent  and  When  Exclusive. — If  a 
statute  gives  a  remedy  in  the  affirmative  without  containing  any  express 
or  implied  negative  for  a  matter  which  was  actionable  at  the  common 
law  this  does  not  take  away  the  common-law  remddy.  The  statutory 
remedy  will  be  regarded  as  concurrent.  But  when  a  new  right  or  the 
means  of  acquiring  it  are  given,  and  an  adequate  remedy  for  violating  it 
is  given  in  the  same  statute,  then  the  injured  parties  are  confined  to  the 
statutory  remedy. 

A  Statutory  Remedy  cannot  be  Made  Exclusive  by  the  Legislature 
as  against  a  party  who  has  a  right  to  redress  under  the  constitution  of 
the  state,  unless  such  statutory  remedy  is  commensurate  with  the  con* 
stitutional  right  and  the  remedies  to  which,  by  force  of  the  constitution, 
he  was  entitled  for  his  protection. 

F.  F.  Rozzelle,  W.  S.  Cowherd,  James  Black,  R.  W.  Quarles, 
and  W.  A.  Alderson,  for  the  appellant. 

Scarritt  &  Scarritt,  and  Karnes,  Holmes  &  Krauthoff,  for 
the  respondent. 
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114  Brace,  J.  This  is  an  action  commenced  in  the  circuit 
court  of  Jackson  county  for  damages  to  plaintiffs  property 
occasioned  by  a  change  of  the  grade  of  Ninth  street  in  said 
city,  in  which  the  plaintiff  obtained  judgment  for  one  thou- 
sand dollars,  from  which  the  defendant  appealed  to  the  Kan- 
eas  City  court  of  appeals,  and  the  case  was  certified  here, 
under  the  constitutional  amendment  as  involving  the  deci- 
sion of  a  constitutional  question. 

Plaintiffs  property,  which  he  claims  was  damaged  by  the 
action  of  defendant,  abuts  on  Ninth  street.  Previous  to  the 
extension  of  the  city  limits  in  1885  Ninth  street  was  a  county 
road,  which  had  been  graded  and  used  as  such  for  many 
years,  both  sides  of  which,  in  the  vicinity  of  plaintiffs 
property,  had  been  built  up  with  residences  and  6tores  for  a 
considerable  distance  beyond  the  city  limits.  The  plaintiff 
bought  his  property  in  1883,  and  the  next  year  built  upon 
and  improved  it  with  reference  to  the  then  existing  grade. 
In  October,  1884.  the  Kansas  City  and  Independence  Railway 
Company  obtained  the  consent  of  the  county  court  to  build  and 
operate  a  cable  street  railway  on  said  road  or  street,  the  court 
in  its  order  providing  that  the  company  should  build  its  line  of 
railway  upon  the  grade  of  the  street  as  then  maintained,  and 
should  in  no  wise  115  disturb  the  surface  of  the  street  in 
6uch  manner  as  to  impair  its  usefulness,  or  prevent  the  flow 
of  water  along  and  across  the  same.  In  the  latter  part  of 
1885  the  limits  of  the  city  were  extended  so  as  to  take  in  that 
part  of  said  road  or  street  in  front  of  plaintiffs  property. 

By  ordinance  approved  April  15,  1886,  the  city  changed 
the  grade  of  said  street  in  front  of  plaintiff's  property  to  the 
present  established  grade,  which  raised  the  grade  in  front  of 
said  property  about  three  and  one-half  feet.  In  the  mean 
time  all  the  rights  and  franchises  of  the  Kansas  City  and  Inde- 
pendence Railway  Company,  who  had  never  availed  them- 
selves of  the  privilege  aforesaid  granted  by  the  county  court, 
passed  to  the  Kansas  City  Cable  Railway  Company,  which 
latter  company,  soon  after  the  passage  of  said  ordinance,  con- 
structed the  line  of  road  on  the  grade  established  by  said 
ordinance,  filling  in  the  street  in  the  center  thereof  up  to  said 
grade  to  the  width  of  about  twenty  or  twenty-two  feet.  After- 
wards the  city,  under  an  ordinance  approved  November  19, 
1886,  filled  up  and  graded  the  street,  on  each  side  of  this  road, 
bed,  to  the  full  width  of  the  street  (fifty  feet). 

The  evidence  tended  to  show  that  after  the  railroad  company 
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constructed  its  road,  and  before  the  city  finished  the  grading, 
the  street  in  front  of  plaintiff's  property  was  left  in  such  a 
condition  as  to  render  it  impassable,  and  to  necessitate  the 
completion  of  the  grading  by  the  city;  that  the  raising  of  the 
grade  necessitated  the  filling  in  of  plaintiff's  lot,  the  raising 
of  his  house  and  other  structures,  and  the  readjustment  of  all 
his  improvements  to  conform  to  the  established  grade  at  a 
cost  of  about  one  thousand  dollars. 

The  court,  after  refusing  certain  instructions  asked  by 
defendant,  among  them  two  instructing  the  jury  that  on  the 
the  pleadings  and  evidence  the  plaintiff  could  116  not  recover, 
submitted  the  case  to  the  jury  on  other  instructions  which 
will  be  noted  as  far  as  necessary  in  the  course  of  the  opinion. 

1.  By  the  constitution  of  1875  it  is  provided:  "That  private 
property  shall  not  be  taken  or  damaged  for  public  use  with- 
out just  compensation.  Such  compensation  shall  be  ascer- 
tained by  a  jury  or  board  of  commissioners  of  not  less  than 
three  freeholders,  in  such  manner  as  may  be  prescribed  by 
law;  and  until  the  same  shall  be  paid  to  the  owner,  or  into 
court  for  the  owner,  the  property  shall  not  be  disturbed  or  the 
proprietary  rights  of  the  owner  therein  divested":  Const., 
art.  2,  sec.  21. 

Prior  to  the  adoption  of  the  constitution  of  1875  (although 
the  doctrine  was  vigorously  attacked  in  Thurston  v.  City  of 
St.  Joseph,  51  Mo.  510;  11  Am.  Rep.  463,  in  the  opinion  by 
Judge  Adams),  it  was  uniformly  held  that  any  damage  result- 
ing to  an  abutting  property  owner  from  a  change  of  grade  was 
damnum  absque  injuria,  for  which  the  municipality  was  not 
liable,  unless  the  injury  could  be  shown  to  have  resulted  from 
the  negligent  or  improper  manner  in  which  the  work  was 
done:  St.  Louis  v.  Gurno,  12  Mo.  415;  Taylor  v.  St.  Louis,  14 
Mo.  23;  55  Am.  Dec.  89;  Hoffman  v.  St.  Louis,  15  Mo.  656; 
Schattner  v.  City  of  Kansas,  53  Mo.  162;  Imler  v.  Springfield, 
55  Mo.  119;  17  Am.  Rep.  645;  Wegmann  v.  City  of  Jefferson, 
61  Mo.  55;  Swenson  v.  Lexington,  69  Mo.  157;  Stewart  v.  Clin- 
ton, 79  Mo.  603. 

To  uproot  this  doctrine,  and  provide  for  compensation  when 
property  is  damaged,  as  well  as  when  it  is  taken  for  public 
use,  the  eminent  domain  clause  in  the  constitution  of  1865 
Was  amended  by  the  constitution  of  1875,  to  read  as  quoted, 
and  since  it  has  been  considered  the  settled  law  in  this  state 
that  "  when  property  is  damaged  by  establishing  the  grade  of 
a  street,  or  by  raising  or  lowering  the  grade  of  a  street  pre- 
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viously  117  established,  it  is  damaged  for  public  use  withia 
the  meaning  of  the  constitution":  Werth  v.  Springfield,  78  Mo. 
107;  State  v.  City  of  Kansas,  89  Mo.  34;  Householder  v.  City 
of  Kansas,  83  Mo.  488;  Sheehy  v.  Kansas  City  etc.  Ry.  Co.,  94 
Mo.  574;  4  Am.  St.  Rep.  396;  Gibson  v.  Owens,  115  Mo.  258. 

It  is  also  well-settled  law  that  this  article  of  the  constitution 
gives  an  absolute  right,  and  is  self-enforcing,  and  although  the- 
legislature  may  have  enacted  no  law  providing  a  mode  for  the 
ascertainment  and  payment  of  the  compensation  provided  for, 
resort  may  be  had  by  the  party  entitled  to  the  right  to  any 
common-law  action  which  will  afford  him  adequate  and  appro- 
priate means  of  redress:  Householder  v.  City  of  Kansas,  83  Mo. 
488;  Sheehy  v.  Kansas  City  etc.  Ry.  Co.,  94  Mo.  574;  4  Am.  St. 
Rep.  396;  Keith  v.  Bingham,  100  Mo.  300. 

2.  The  defendant's  first  contention  is,  that  this  action  com- 
menced on  the  nineteenth  day  of  September,  1887,  is  not 
maintainable,  for  the  reason  that  by  a  law  then  in  force,  being 
an  act  entitled  "An  act  to  provide  for  the  ascertainment  of, 
and  payment  for,  damages  done  by  municipal  corporations  to 
private  property  for  public  use,  as  directed  by  section  21  of 
article  2  of  the  state  constitution,"  approved  March  26,  1885 
(Sess.  Acts,  1885,  p.  47),  amended  by  an  act  approved  March 
31,  1887  (Sess.  Acts,  1887,  p.  37),  provision  was  made  for  the 
recovery  of  damages  in  cases  like  the  one  in  hand,  and  that 
by  section  8  thereof  it  was  provided  that  "  the  above  proceed- 
ings shall  be  exclusive  of  all  other  remedies  in  the  courts  of 
this  state  for  the  recovery,  from  any  municipal  corporation,  of 
damages  done  to  private  property  for  public  use  within  the 
meaning  of  section  21  of  article  2  of  the  state  constitution." 
The  rule  is,  that  if  a  statute  gives  a  remedy  in  the  affirmative, 
without  containing  any  express  or  implied  negative,  for  a  mat- 
ter which  was  actionable  at  common  law,  this  does  not  take 
away  the  common-law  remedy,  ll8  but  the  party  may  still  sue 
at  common  law,  as  well  as  upon  the  statute.  In  such  cases 
the  statute  remedy  will  be  regarded  as  merely  cumulative. 
But  where  a  new  right  or  the  means  of  acquiring  it  are  given, 
and  an  adequate  remedy  for  violating  it  is  given  in  the  same 
statute,  then  the  injured  parties  are  confined  to  the  statutory 
remedy:  State  v.  Bittinger,  55  Mo.  596;  LindelVs  Admx.  v.  Han- 
nibal etc.  R.  R.  Co.,  36  Mo.  543;  Soulard  v.  St.  Louis,  36  Mo. 
546. 

As  we  have  seen  the  right  which  plaintiff  had  in  this  case- 
was  not  a  common-law  right;  it  was  a  new  right,  not  a  statu* 
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tory  right,  strictly  speaking,  but  a  constitutional  right,  to  have 
his  damages  ascertained  and  paid  to  him  or  into  court  for  his 
use  before  his  property  was  disturbed.  Unquestionably  the 
legislature  might  have  provided  a  mode  of  procedure  for  ascer- 
taining and  paying  the  owner  his  damages,  under  the  con- 
stitutional provision  giving  the  right  that  would  have  been 
exclusive,  but  the  act  of  1885-87  did  not  undertake  to  enforce 
this  constitutional  right.  Its  whole  scope  was  an  attempt  to 
provide  a  remedy  for  its  invasion.  The  constitution  ex  pro- 
pria vigore  had  already  provided  the  owner  remedies  through 
the  courts  of  its  creation  for  the  protection  of  that  right. 
These  courts  were  at  all  times  open  to  him  either  to  restrain 
the  municipality  from  damaging  the  property  until  compensa- 
tion therefor  is  ascertained  and  made:  Gates  v.  Kansas  City 
Bridge  etc.  Co.,  Ill  Mo.  28;  or,  having  damaged  it,  to  compel 
the  municipality  to  respond  with  the  amount  thereof  ascer- 
tained by  such  courts  in  a  constitutional  manner:  Cases 
cited  supra. 

While  it  may  be  conceded  that  it  was  in  the  power  of  the 
legislature  to  provide  an  exclusive  special  remedy  for  deter- 
mining the  compensation  for  property  damaged  within  the 
meaning  of  the  constitution,  and  for  securing  the  payment 
thereof  to  its  owners,  yet  119  such  remedy,  in  order  to  be 
exclusive,  must  be  commensurate  with  the  constitutional  right, 
and  the  remedies  which  by  force  of  the  constitution  the  owner 
is  entitled  to  for  its  protection.  The  mere  declaration  of  the 
legislature  could  not  make  the  remedy  provided  by  the  act  a 
substitute  for  the  remedies  to  which  the  owner  was  entitled 
under  the  constitution,  unless  in  point  of  fact  it  was  an  ade- 
quate substitute.  Leaving  out  of  view,  entirely,  the  injunc- 
tive remedy,  by  which  the  owner's  constitutional  right  to  have 
his  compensation  measured  and  paid  before  the  damages  were 
inflicted,  and  for  which  the  statute  of  1885-87  undertook  to 
substitute  no  remedy  whatever,  was  the  proceeding  therein 
provided  for  him  to  obtain  compensation  for  the  damages  suf- 
fered an  adequate  substitute  for  the  remedy  afforded  him  by 
an  action  for  such  damages  under  the  constitution  independ- 
ent of  the  statute? 

In  view  of  the  fact  that  section  8,  which  contains  the  legis- 
lative declaration  aforesaid,  was  left  out  in  the  revision  of 
1889,  and  the  exclusive  character  of  the  act  removed  by  a 
new  section  (Rev.  Stats.  1889,  sec.  1821),  it  will  be  necessary  to 
point  out  only  one  or  two  particulars,  in  which  the  enactment 
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failed  to  come  up  to  the  measure  of  an  adequate  substitute 
for  the  owner's  remedy  under  the  constitution.    The  act  does 
not  give  the  owner  the  right  of  initiating  the  proceeding  or 
process,    or  other   means  of  obtaining  payment  after  the 
amount  of  his  damages  has  been  ascertained.     It  is  true  the 
original  act  did  provide  that  the  application  to  the  circuit 
court  for  the  ascertainment  of  the  amount  of  damages  by  pe- 
tition might  be  made,  "either  by  the  city  authorities  or  the 
owner  of  the  property  for  which  damages  are  claimed,"  but  the 
amendment  of  1887  (page  38)  required  that,  before  the  filing 
of  such  petition,  the  city  authorities  must  first  define  a  benefit 
district.     It  is  also  true  that  section  7  of  the  original  act  did 
provide  120   for  execution   against  the  municipality  in  the 
event  that  damages  were  not  paid  within  six  months  after 
they  were  finally  ascertained  by  the  court,  but  this  section 
was  repealed   in  the  amended   act    (page   39).      Thus  the 
owner  was  left  without  the  power  of  initiating  the  statutory 
proceeding  for  the  ascertainment  of  his  damages,  and  without 
process  to  compel  their  payment  after  they  were  ascertained, 
and,  although  the  plaintiff  in  this  case,  by  reason  of  the  fact 
that  no  benefit  district  was  ever  defined  by  the  defendant, 
was  deprived  of  the  poor  privilege  of  testing  its  efficacy  for 
his   relief,  yet  this  statute  is  invoked  to  defeat  his  action, 
secured   to   him   by   the   organic   law   of  the   state.      That 
under  it  the  city  might  have  had  the  plaintiffs  damages  as- 
certained might  be  conceded,  but  having  failed  to  do  so,  and 
to  provide  the  means  to  pay  the  same,  it  cannot  be  permitted 
to  interpose  this  statute,  and  its  own  neglect  to  defeat  his  ac- 
tion: Elgin  v.  Eaton,  83  111.  535;  25  Am.  Rep.  412;  Lafayette 
▼.  Wortman,  107  Ind.  404;  Jamison  v.  Springfield,  53  Mo.  224. 
3.  It  is  next  contended  that,  as  the  effect  of  the  ordinance 
establishing  the  grade  of  Ninth  street  was  for  the  first  time  to 
raise  the  grade  above  the  natural  surface,  the  defendant  is 
not  liable  for  any  damage  that  may  have  resulted  from  the 
establishment  of  such  grade,  and  in  support  of  this  conten- 
tion Dillon  on  Municipal  Corporations  and  some  cases  from 
our  sister  states  are  cited  in  support  of  the  doctrine  favored 
by  the  learned  author  in  section  9956,  fourth  edition  of  his 
valuable  work,  where  he  says:  M  It  seems  to  us  that,  on  prin- 
ciple, the  mere  provision  of  the  constitution  imposing  a  lia- 
bility for  property  damaged  for  public  use  does  not  create  a 
liability  on  the  part  of  the  municipality  for  reducing  the 
natural  surface  of  the  street,  in  the  course  of  its  normal  and 
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ordinary  ,*1  improvement  for  street  purposes  proper,  to  ft 
grade  line  for  the  first  time  established." 

The  instruction  of  the  court  on  this  subject  was  in  harmony 
with  what  has  been  understood  to  be  the  Missouri  doctrine  as 
announced  and  recognized  in  the  cases  cited  supra,  that  the 
municipality  is  liable  for  damage  occasioned  by  establish- 
ing a  grade  as  well  as  for  damage  occasioned  by  raising  or 
lowering  a  grade  previously  established.  In  Davis  v.  Missouri 
Pac.  By.  Co.,  119  Mo.  180,  ante,  p.  648,  in  division  number 
one,  the  precise  question  was  presented,  and,  after  mature 
consideration  of  the  subject  and  a  discussion  of  the  author- 
ities, the  conclusion  of  that  division  of  the  court  was  expressed 
by  Macfarlane,  J.,  as  follows:  "We  are  of  the  opinion,  there- 
fore, that  the  rule  which  allows  compensation  for  consequen- 
tial damages  to  property,  caused  by  a  material  change  of 
grade  from  the  natural  surface,  is  the  most  equitable  to  the 
property  owners,  and  best  conserves  the  public  interest,  and 
this  rule  is  generally  adopted  under  similar  constitutional 
provisions"  (citing  cases  from  other  states),  to  which  may  be 
added  Groff  v.  Philadelphia,  150  Pa.  St.  594. 

Without  going  over  this  ground  again  it  is  sufficient  to  say 
that  we  adhere  to  the  doctrine  as  it  has  hitherto  been  recog. 
nized  by  this  court,  and  so  recently  and  directly  expressed  in 
Davis  v.  Missouri  Pac.  Ry.  Co.,  119  Mo.  180,  ante,  p.  648,  and 
hold  that  the  court  committed  no  error  in  predicating  a  right 
of  recovery  thereon. 

4.  It  is  next  urged  that  the  court  committed  error  in  the 
instructions  on  measure  of  damages,  which  were,  in  substance, 
that  the  plaintiff  should  be  allowed  such  a  sum  as  would 
compensate  him  for  the  damage  sustained  by  him  by  reason 
of  the  grading  of  the  street  in  front  of  his  premises,  less  any 
special  and  peculiar  benefits  to  the  property  resulting  from 
such  grading,  18S  in  which,  however,  was  not  to  be  included 
general  benefits  shared  in  common  with  other  property  in  the 
same  neighborhood.  It  is  insisted  for  appellant  that  the  true 
measure  of  damages  in  such  cases  is  the  difference  between 
the  value  of  the  property  before  and  the  value  after  the 
change  of  grade,  a  rule  that  would  charge  the  owner  with 
general,  as  well  as  special,  benefits,  and  which  has  received 
the  support  of  the  courts  in  some  of  the  states,  as  appears  by 
the  cases  cited  in  the  brief  of  counsel  for  appellant. 

When  the  constitution  of  1875  was  adopted  it  was  settled 
law  in  this  state  that  in  adjusting  the  compensation  to  be 
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made  to  owners  of  land  taken  for  public  use,  tbe  benefit  to 
be  deducted  from  the  damage  which  the  owner  sustained  by 
such  taking  is  the  direct  and  peculiar  benefit  that  would 
result  in  particular  to  the  owner's  land  not  taken,  and  not 
the  general  benefit  that  such  land  would  derive  in  common 
with  the  land  of  other  owners  in  the  neighborhood  from  the 
public  URe  for  which  it  was  taken:  Newby  v.  Platte  Co.,  25 
Mo.  258;  Louisiana  Plank  Road  Co.  v.  Pickett,  25  Mo.  535; 
Pacific  R.  R.  Co.  v.  Chrystal,  25  Mo.  544;  St.  Louis  etc.  R.  R. 
Co.  v.  Richardson,  45  Mo.  466;  Lee  v.  Tebo  etc.  R.  R.  Co.,  53 
Mo.  178;  Quincy  etc.  R.  R.  Co.  v.  Ridge,  57  Mo.  600;  Hosher 
v.  Kansas  City  etc.  R.  R.  Co.,  60  Mo.  303. 

In  the  decision  of  these  cases  the  constitutional  provision 
applied  read:  "That  no  private  property  ought  to  betaken 
or  applied  to  public  use  without  just  compensation":  Const. 
1820,  art.  13,  sec.  7;  Const.  1865,  art.  1,  sec.  16.  While  a 
slight  change  in  the  phraseology  was  made  in  the  constitu- 
tion of  1875,  the  only  change  in  the  meaning  was  affected  by 
inserting  the  word  "damaged"  and  coupling  it  with  the  word 
"taken,"  and  thereafter  "just  compensation"  was  to  be  made 
for  property  "damagfd,"  as  theretofore  it  had  been  made  for 
property  "  taken."  The  1,s  compensation  for  property  dam- 
aged was  made  just  as  broad,  and  no  broader,  than  compensa- 
tion for  property  taken.  The  standard  for  the  measurement 
of  the  one  had  been  already  settled  by  judicial  action,  and 
by  the  same  standard  is  the  other  to  be  measured  under  the 
constitution  of  1875.  In  the  language  of  Brewer,  J.,  in 
McElroy  v.  Kansas  City,  21  Fed.  Rep.  259:  "The  damage  to 
property  is  placed  upon  the  same  basis  as  the  value  of  prop- 
erty taken,  and  neither  can  be  done  without  compensation 
first  made.  In  other  words,  uniting  'property  damaged  '  with 
'property  taken'  in  the  same  clause  and  subject  to  the  same 
prohibitions,  places  them  in  the  same  category  as  to  judicial 

action When  the  constitutional  convention  met,  the 

rule  of  protection  against  the  taking  of  private  property  had 
long  been  settled,  and  must  have  been  familiar.  It  did  not 
attempt  to  prescribe  two  rules.  It  did  not  even  make  two 
enactments,  but  simply  added  'property  damaged*  to  'prop- 
erty taken';  and  for  the  courts  to  now  hold  that  under  the 
same  language  two  rules  were  prescribed,  is  to  create  a  dis- 
tinction which  has  no  just  foundation,  and  would  be  mere 
judicial  legislation." 

In  the  course  of  the  establishment  by  this  court  of  the  rule 
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in  regard  to  the  benefit  to  be  taken  into  consideration  in 
determining  the  compensation  to  be  made  to  the  landowner, 
and  since,  it  has  from  time  to  time  been  noted  in  the  opin- 
ions that  a  different  rule  obtained  in  some  other  jurisdictions. 
But  this  court  has  consistently  maintained  its  position  from 
the  beginning  through  a  long  line  of  decisions  down  to  the 
present  day:  Wyandotte  etc.  Ry.  Co.  v.  Waldo,  70  Mo.  629; 
Combs  v.  Smithy  78  Mo.  32;  Allen  v.  Wabash  etc.  Ry.  Co.,  84  Mo. 
646;  Springfield  etc.  Ry.  Co.  v.  Calkins,  90  Mo.  538;  Daugherty 
v.  Brown,  91  Mo.  26;  Kansas  City  etc.  R.  R.  Co.  v.  Story,  96 
Mo.  611;  McReynolds  v.  Kansas  City  etc.  Ry.  Co.,  110  Mo.  484; 
Ragan  v.  Kansas  City  etc.  Ry.  Co.,  Ill  Mo.  456;  Spencer  *** 
v.  Metropolitan  St.  Ry.  Co.,  120  Mo.  154;  Kansas  City  v.  Mor- 
ton, 117  Mo.  446. 

These  cases  show  that  the  rule  obtains  and  has  been  ap- 
plied in  the  same  manner  regardless  of  the  character  of  the 
public  use  for  which  the  property  of  the  owner  was  taken  or 
damaged,  whether  for  the  purposes  of  a  railroad,  a  county 
road,  or  a  street.  It  has,  in  fact,  become  a  fundamental  rule, 
universally  recognized  by  the  legislature,  by  the  courts,  and 
the  people,  in  the  measurement  of  damages  sustained  by  a 
landowner  for  the  public  benefit. 

We  have  heretofore  been  urged  to  make  a  distinction  in 
the  measure  of  damages  between  cases  where  the  land  of  the 
owner  was  appropriated  and  damaged,  without  being  pre- 
viously condemned  for  public  use,  and  when  the  damages 
were  to  be  ascertained  in  such  proceedings;  but  the  court 
would  have  none  of  it,  replying  that  "the  damage  was  the 
same,  and  the  compensation  should  be  the  same":  McReynolds 
v.  Kansas  City  etc.  Ry.  Co.,  110  Mo.  484;  Ragan  v.  Kansas 
City  etc.  Ry.  Co.,  Ill  Mo.  456;  Doyle  v.  Kansas  City  etc.  Ry. 
Co.,  113  Mo.  280. 

We  have  also  been  pressed  to  make  a  distinction  between 
a  case  in  which  a  part  of  a  tract  of  land  is  taken,  and  one  in 
which  the  tract  is  damaged  only,  it  being  insisted  that  in  the 
latter  case  the  damage  would  only  be  the  diminution  in  the 
actual  pecuniary  or  market  value,  to  obtain  which  all  bene- 
fits, whether  general  or  special,  would  have  to  enter  into  the 
calculation.  In  Kansas  City  v.  Morton,  117  Mo.  446,  which 
was  a  proceeding  to  assess  the  damages  which  would  result 
to  an  abutting  proprietor  from  the  grading  of  an  alley,  divi- 
sion number  one,  through  Macfarlane,  J.,  replied  that,  "  While 
the  rule  has  been  thus  declared  in  some  of  the  states  under 
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constitutional  and  charter  provisions  similar  to  ours,  we  do 
not  think  it  consistent  with  our  decisions.  Our  constitu- 
tion secures  to  the  property  owner  the  right  **•  to  compen- 
sation when  his  property  is  damaged  in  the  same  terms  as 
when  it  is  actually  invaded  and  taken.  No  reason  is  Been 
why  the  rule  for  assessing  the  benefits  should  be  different." 
And  in  Spencer  v.  Metropolitan  St.  Ry.  Co.,  120  Mo.  154,  which 
was  an  action  for  damages  to  an  abutting  lotowner,  division 
number  two,  speaking  through  Burgess,  J.,  said:  "While  con- 
trary opinions  have  been  maintained  with  great  ability  in 
courts  of  others  states,  and  by  elementary  writers  of  much 
distinction,  the  rule  in  this  state  is  well  established,  that  in 
cases  of  this  kind,  in  estimating  benefits,  the  jury  should  be 
restricted,  in  estimating  such  benefits,  to  peculiar  and  direct 
benefits,  or  increase  of  value,  as  result  to  the  lots  in  contro- 
versy, in  which  other  lots  in  the  same  locality  do  not  partici- 
pate." 

It  would  be  a  work  of  supererogation  to  add  any  thing  to 
what  has  been  so  well  said  in  many  of  the  cases  cited  in  sup- 
port of  the  justice  and  reasonableness  of  the  Missouri  rule  on 
this  subject,  or  to  further  show  that  the  case  in  hand  is  within 
its  principle.  The  rule  is  founded  on  the  broad  and  equitable 
doctrine  that  every  citizen  should  share  the  common  benefits 
of  a  government  whose  common  burdens  he  is  required  to 
bear;  in  the  spirit  of  which  axiom,  while  we  maintain  on  the 
one  hand  that  the  abutting  landowner  whose  property  is  dam- 
aged for  the  public  use  should  have  only  sucli  damages  as  are 
peculiar  to  his  property;  on  the  other  hand,  we  maintain,  as 
illustrated  in  the  cases  cited,  that  in  ascertaining  his  damage 
it  shall  not  be  reduced  by  benefits  other  than  those  that  are 
also  peculiar  to  his  property.  The  vitality  of  the  rule,  in  either 
case,  is  to  be  found  in  its  inherent  equity,  and  furnishes  a 
suflicient  reason  for  its  adoption  and  maintenance.  The  in- 
struction of  the  court  upon  the  measure  of  damages  in  the 
present  case  was  in  harmony  with  this  rule,  and  therefore  not 
erroneous. 

**•  5.  The  railroad  company,  under  its  license  from  the 
county,  had  authority  to  lay  its  track  upon  the  road.  When 
the  city  extended  its  limits  it  succeeded  to  the  relation  for- 
merly sustained  by  the  county  to  the  road,  and  took  municipal 
jurisdiction  of  the  territory,  subject  to  all  rights  acquired 
under  its  predecessor.  When,  thereafter,  the  city  established 
the  grade  of  the  street,  as  it  had  the  power  to  do,  the  only 
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way  possible  for  the  railway  company  to  exercise  its  right 
was  to  lay  its  tracks  in  conformity  to  such  grade.  In  bring- 
ing their  roadbed  to  that  grade  for  the  purpose  of  laying  their 
tracks  they  were  simply  obeying  the  command  of  the  munic- 
ipal government  expressed  by  the  ordinance.  The  damage 
for  which  plaintiff  recovered  was  for  the  injury  to  his  prop- 
erty, resulting  from  raising  the  grade  in  front  of  his  property 
by  the  employees  of  the  railroad  company  and  those  of  the 
city  in  compliance  with  the  requirements  of  that  ordinance. 
The  damage  was  the  result  of  the  exercise  of  the  city's  power, 
for  which  it  is  liable:  Sheehy  v.  Kansas  City  etc.  Ry.  Co.,  94 
Mo.  574;  4  Am.  St.  Rep.  396,  and  cases  supra. 

The  Sheehy  case  is  cited  by  counsel  for  appellant  in  sup- 
port of  the  measure  of  damages  for  which  they  contend,  but 
it  is  not  at  all  in  point  for  that  purpose,  and  we  know  of  no 
Missouri  case  that  does  give  it  support,  except  Taylor  v. 
Kansas  City  etc.  Ry.  Co.,  38  Mo.  App.  668;  the  ruling  in 
which,  upon  that  question,  we  do  not  approve. 

The  fact  that  the  plaintiff,  after  the  grading  of  its  roadbed 
had  been  completed  by  the  cable  company,  requested  that 
the  grading  of  the  street  might  be  finished,  ought  not  to  estop 
him  from  recovering  damages  for  his  injury.  If  any  error  is 
to  be  found  in  the  instructions  upon  this  issue  it  is  in  favor 
of  the  defendant. 

i*r  \ye  jjn(j  n0  error  in  the  record  calling  for  a  reversal, 
and  the  judgment  of  the  circuit  court  is  affirmed. 

All  concur.  

Municipal  Corporations. — Damages  for  Grading  Streets:  See  Davit 
T.  Missouri  Pac.  Ry.  Co.,  119  Mo.  ISO;  ante,  p.  648,  and  note. 

Constitutions. — Self-enforcing  Provisions:  See  the  extended  note  to 
County  of  Cook  v.  Industrial  Scliool,  8  Am.  St.  Rep.  416,  and  Willis  v.  Mabon, 
48  Minn.  140;  31  Am.  St.  Rep.  626. 

Statutory  Remedies — Whether  Exclusive  or  Concurrent.  — The 
statutory  remedy  must  be  pursued  where  both  the  right  and  the  remedy  are 
given  by  statute;  although  if  the  right  existed  at  common  law,  and  a  remedy 
is  given  by  statute,  the  latter  is  regarded  as  cumulative,  and  either  remedy 
might  be  pursued:  People  v.  Craycro/t,  2  Cal.  243;  56  Am.  Dec.  331,  and 
note.  Where  a  new  right  is  introduced  by  statute  the  statutory  remedy  is 
the  one  to  be  pursued,  but  where  there  is  a  pre-existing  right  at  common 
law,  and  an  affirmative  statute  inflicts  a  new  penalty,  the  law  is  otherwise: 
Lang  v.  Scott,  1  Blackf.  405;  12  Am.  Dec.  257,  and  note.  Remedies  are 
cumulative  where  the  statute  gives  a  remedy  with  a  penalty,  a  previous  com- 
mon-law remedy  existing:  Dygert  v.  Schcnclc,  23  Wend.  445;  35  Am.  Dec. 
575.  If  a  statute  provides  a  remedy  for  a  matter  before  actionable  at  com- 
mon law  the  common-law  remedy  is  not  thereby  divested:  Crittenden  v. 
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Wilson,  5  Cow.  165;  15  Am.  Dec.  462,  and  note;  MetJtodUt  Church  v.  Reming- 
ton, 1  Watts,  218;  26  Am.  Dec.  61;  DonneU  v.  Jones,  13  Ala.  490;  48  Am. 
Dec.  59,  and  note;  Dawson  v.  Miller,  20  Tex.  171;  70  Am.  Dec.  380,  and 
note.     See,  also,  the  note  to  Aldrich  v.  Cheshire  R.  R.  Co.,  53  Am.  Deo.  215. 


Glover  v.  Henderson. 

[120  Missouri,  867.] 

Pleading  Quantum  Meruit. — A  complaint  which  alleges  a  contract  of 
employment  between  the  plaintiff  and  the  defendant,  and  the  rendering 
of  services  and  the  expenditure  of  money  under  it,  and  that  the  plain- 
tiff was  wrongfully  discharged,  and  the  value  of  his  services  rendered, 
and  the  amount  of  his  money  expended,  presents  a  cause  of  action  in 
quantum  meruit. 

Principal,  and  Agent,  Revocation  or  Agency,  Principal's  Liability 
TOR. — If  there  is  an  employment  of  an  agent  for  a  definite  period  of 
time,  express  or  implied,  and  he  is  discharged  without  cause  before  the 
expiration  of  that  time,  the  principal  is  answerable  as  for  a  breach  of 
the  agreement,  and  the  agent  may  elect  to  treat  the  contract  as  re- 
scinded and  maintain  an  action  for  the  value  of  services  rendered  and 
money  expended. 

Principal  and  Agent — Revocation  of  Authority  to  Sell  Real  Prop- 
ZRTY,  Damages  for. — If  the  owner  of  real  property  appoints  an  agent 
to  sell  it,  and  agrees  that  he  shall  have  a  specified  compensation  for 
making  sales,  and  further,  that,  if  he  sell  the  whole  within  a  year,  he 
shall  be  entitled  to  an  additional  compensation  there  is  an  implied 
agreement  that  he  shall  have  a  year  in  which  to  make  the  sales  author- 
ized, and  he  may  recover  the  damages  sustained  from  the  revocation  of 
his  agency  before  the  expiration  of  the  year. 

Principal  and  Agent— Unilateral  Contract  Between.— If  an  agent  is 
appointed  with  power  to  sell  certain  property  in  parcels,  and  is,  in  addi- 
tion to  the  compensation  due  on  each  sale,  to  have  a  further  sum  if  he 
sells  the  whole  thereof  within  a  year,  the  fact  that  he  does  not  agree  to 
make  such  sales  within  a  year  or  to  L'ive  the  whole  of  his  time  thereto 
does  not  justify  the  principal  in  revoking  the  authority,  within  the  year, 
and  thus  depriving  the  agent  of  his  power  to  earn  the  compensation 
agreed  to  be  paid  to  him. 

Evidence — Value  or  Services. — In  an  action  by  an  agent  to  recover  the 
value  of  his  services  under  an  authorization  to  sell  certain  real  prop- 
erty, which  authorization  was  wrongfully  revoked  by  his  principal,  evi- 
dence tending  to  prove  what  is  usually  charged  for  such  services,  and 
what,  in  the  opinion  of  competent  witnesses,  such  services  were  worth, 
is  admissible. 

Principal  and  Agent— Damages.  Measure  of  for  Revocation  of 
Aoenct. — If  the  authority  of  an  agent  to  sell  specified  real  property  is 
wrongfully  revoked  after  he  has  performed  services  and  made  expendi- 
tures in  good  faith  under  it,  the  measure  of  his  damages  is  the  reason- 
able value  of  the  services  rendered,  and  the  money  fairly  expended  in 
performing  such  services. 
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Jokt  Trial — Instructions. — If  in  an  action  there  is  a  counterclaim  as  well 
as  a  complaint  and  answer,  and  an  instruction  is  asked  respecting  the 
burden  of  proof  in  its  terms  applicable  to  the  whole  case,  it  may  b» 
refused  if  it  is  correct  with  respect  to  the  issue  presented  by  the  com- 
plaint only. 

Karnes,  Holmes  &  Krauthoff,  for  the  appellant. 

E.  W.  Taylor,  and  Gage,  Ladd  &  Small,  for  the  respondent. 

171  Black,  P.  J.  Plaintiff  brought  this  suit  to  recover  the 
value  of  services  rendered  and  expenses  incurred  in  selling 
for  defendant  a  large  number  of  lots.  The  trial  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  for  $4,000,  from  which 
the  defendant  appealed. 

Mr.  Henderson,  the  defendant,  owned  a  tract  of  30  acrea 
of  land  adjoining  Kansas  City,  upon  which  there  was  an 
encumbrance  of  $25,000.  He  laid  the  land  off  into  an  addi- 
tion under  the  name  of  Round  Top,  so  as  to  contain  280 
lots,  the  lots  in  general  having  a  front  of  25  feet  each.  He 
had  purchased  the  land  on  speculation,  and  became  ,T9  ex- 
ceedingly anxious  to  sell.  With  this  end  in  view  he  and  the 
plaintiff,  Glover,  a  real  estate  agent,  had  frequent  consulta- 
tions. Early  in  1890  they  developed  the  following  scheme 
for  selling  the  lots:  Each  purchaser  was  to  make  a  small 
cash  payment,  and  monthly  deferred  payments  of  $10  each, 
the  deferred  payments  to  be  evidenced  by  notes.  After  the 
payment  of  a  given  number  of  notes  the  defendant  was  to 
execute  to  the  purchaser  a  warranty  deed,  the  purchaser 
securing  the  unpaid  notes  by  deeds  of  trust  upon  the  lot  pur- 
chased. In  this  way  sufficient  cash  was  to  be  obtained  to 
procure  a  release  of  the  particular  lot  from  the  encumbrance. 
The  deed  constituting  the  encumbrance  contained  a  clause  to 
the  effect  that  lots  should  be  released  from  time  to  time  upon 
the  payment  of  a  given  sum  per  lot. 

The  defendant  had  made  a  declaration  of  trust  in  favor  of 
Mr.  Waller  and  Mr.  Rhodes,  whereby  each  became  entitled  to 
a  one-fourteenth  interest  in  the  land.  After  the  plan  for  sell- 
ing the  lots  had  been  matured,  the  parties,  including  Waller 
and  Rhodes,  visited  the  addition  and  placed  prices  upon  each 
and  all  of  the  lots,  which  varied  from  $4  to  $22  per  front 
foot.  These  prices  were  calculated  and  arranged  so  that  all 
the  lots  would  produce  about  $80,000,  that  being  the  cost  price 
of  the  property  to  the  defendant,  with  interest  added.  The 
prices  so  fixed  were  noted  on  a  plat  called  by  Glover  the  net 
price  plat.     Each  party  kept  a  copy  of  this  plat. 
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According  to  the  evidence  of  the  plaintiff  the  agreement 
finally  made  between  him  and  the  defendant  was  to  the  fol- 
lowing effect:  Plaintiff  was  to  have  the  exclusive  right  to  sell 
the  lots.  For  his  compensation  he  was  to  add  $1,  $2,  $3,  or  $4 
per  front  foot,  as  he  saw  fit,  to  the  prices  designated  on  the 
plat  of  net  prices.  The  net  prices  with  this  addition  ST* 
were  to  constitute  the  selling  prices,  for  which  cash  and  notes 
were  to  be  taken.  If  plaintiff  gold  out  the  addition  in  one 
year  he  was  to  have  an  additional  compensation  or  bonus  of 
$1,500  cash.  The  plaintiff  was  to  pay  the  wages  of  all  neces- 
sary employees,  subagents,  and  the  expenses  of  advertising 
out  of  his  own  pocket.  The  expenses  of  staking  out  the  lots, 
clearing  off,  and  sodding  part  of  the  land  were  to  be  paid  by 
plaintiff  in  the  first  instance,  but  for  all  such  expenses  he 
was  to  be  reimbursed  out  of  sales  made  by  him. 

The  defendant  testified  that  the  net  price  plat,  as  it  is  called 
by  the  plaintiff,  was  no  more  than  a  temporary  statement  of 
the  prices,  and  that  they  were  subject  to  change  from  time  to 
time.  He  testified  in  direct  and  positive  terms  that  plaintiff 
was  to  have  $1,  and  only  $1,  per  foot  for  selling  the  lots,  and 
his  evidence  in  this  respect  is  supported  by  that  of  Waller 
and  Rhodes.  In  other  respects  his  evidence  as  to  the  terms 
of  the  contract  is  the  same  as  the  evidence  of  the  plaintiff. 
All  agree  as  to  the  $1,500  bonus. 

The  plaintiff  made  up  what  he  calls  selling-plats,  and 
caused  a  large  number  of  them  to  be  published  and  distrib- 
uted. These  plats  designated  the  prices  at  which  the  lots 
would  be  sold,  as  a  general  rule,  at  $2  per  front  foot  in  excess 
of  the  prices  stated  in  the  net  price  plat.  Lots  were  sold,  con- 
tracts made,  and  notes  received  on  the  basis  of  the  prices  thus 
stated  on  the  selling  plats.  The  evidence  shows  that  plaintiff 
entered  into  the  business  with  great  energy  and  zeal.  He 
advertised  the  property  in  almost  every  conceivable  manner, 
placed  an  office  and  an  agent  on  the  land,  and  employed 
various  subagents,  paying  them  their  commissions  out  of  his 
own  pocket  as  he  had  agreed.  Between  April  and  the  last  of 
August,  1890,  he  had  sold  164  lots,  that  is  to  say,  about  4,000 
out  of  the  7,000  front  *T*  feet.  These  wales  were  reported  to 
the  defendant  from  time  to  time,  the  reports  giving  the  prices 
according  to  the  net  plat;  but  it  appears  the  defendant  signal 
the  contracts  which  set  forth  the  true  selling  prices,  and  he 
had  access  to  and  saw  the  notes  taken,  so  that  it  is  clear  he 
knew  for  what  prices  the  lots  were  being  sold.     At  the  last- 
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named  date  a  difference  arose  between  the  plaintiff  and  the 
defendant,  the  plaintiff  claiming  the  right  to  take  all  notes  in 
excess  of  the  net  plat  prices,  and  the  defendant  claiming  that 
plaintiff  was  entitled  to  a  compensation  of  $1  per  foot  only. 
This  difference  led  to  the  discharge  of  plaintiff. 

The  foregoing  is  but  an  outline  of  the  evidence  found  in  the 
printed  record  of  500  or  600  pages,  so  far  as  it  relates  to  the 
issues  made  by  the  petition  and  answer.  The  evidence  relat- 
ing to  the  counterclaims  will  be  noticed  hereafter.  The  chief 
disputed  question  of  fact  in  the  trial  court  was,  whether  the 
defendant  was  to  have  $1  per  foot,  or  whether  he  had  a  right 
to  add  to  the  net  plat  prices  such  sums  as  he  saw  fit  for  his 
compensation.  The  plaintiff's  evidence  and  some  circum- 
stances support  this  theory  of  the  contract,  while  the  evidence 
of  the  defendant  and  that  of  Waller  and  Rhodes  support  the 
defendant's  theory.  This  was,  therefore,  a  question  of  fact  for 
the  jury  to  determine,  and  we  deem  it  unnecessary  to  set  out 
the  evidence  in  detail,  for  there  being  evidence  to  support  the 
verdict,  the  question  of  fact  is  not  open  to  review  here. 

The  plaintiff,  in  his  petition,  sets  out  the  contract  according 
to  his  version  of  it,  and  states  that  pursuant  to  it  he  sold  lots 
to  the  amount  of  $44,732,  in  notes  and  cash,  being  $8,044  over 
the  aggregate  of  the  prices  designated  on  the  net  price  plat; 
that  he  has  received  in  cash  $1,004,  and  in  notes  of  purchasers, 
$4,004;  that,  though  he  was  ready  and  willing  to  continue  to 
815  act  for  the  defendant  as  his  agent,  the  defendant  refused 
to  allow  him  to  make  any  further  sales.  He  then  states  that 
he  has  expended  the  sum  of  $1,317.42  in  advertising  the 
addition  for  sale,  and  performed  work  and  services  in  and 
about  selling  the  lots  of  the  value  of  $12,000,  and  asks  judg- 
ment for  $13,317.42,  less  $5,008,  received  in  cash  and  in  notes. 

The  defendant,  in  his  answer,  states  that  "he  employed 
plaintiff  to  act  for  him  in  the  sale  of  lots  in  said  addition,  so 
long  as  the  defendant  might  desire  to  continue  said  employ- 
ment and  sale,"  and  this  is  followed  by  a  general  denial. 

From  the  instructions  given,  the  jury  must  have  found  that 
the  contract  between  plaintiff  and  the  defendant  was  the 
same  in  its  terms  as  testified  to  by  the  plaintiff,  as  we  have 
before  stated  his  evidence;  that  up  to  the  1st  of  September, 
1890,  the  plaintiff  carried  out  the  terms  of  the  contract  on 
his  part,  and  was  ready  to  go  on  with  it;  that  defendant  then 
refused  and  declined  to  allow  the  plaintiff  to  sell  any  more 
lots.     The  jury  allowed  plaintiff  the  reasonable  value  of  his 
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services,  including  moneys  expended  to  the  extent  that  the 
outlays  were  reasonable  and  necessary  in  the  performance  of 
his  duties. 

1.  The  first  question  is  whether  this  action  is  quantum 
meruit  for  services  rendered  and  reasonable  expenses  incurred, 
as  claimed  by  the  plaintiff;  or  whether  it  is  an  action  for  dam- 
ages for  breach  of  contract.  That  the  petition  declares  upon 
quantum  meruit  we  think  there  can  be  no  doubt.  It  is  true 
the  petition  sets  out  the  contract  of  employment,  and  shows 
that  services  were  rendered  and  moneys  expended  in  the  exe- 
cution of  it;  but  it  proceeds  to  aver  that  defendant  wrong- 
fully discharged  the  plaintiff,  and  then  states  the  value  of 
the  services  rendered  and  moneys  expended,  and  prays  judg- 
ment therefor,  less  the  S76  amount  received.  Had  the  plain- 
tiff declared  for  the  value  of  his  services,  saying  nothing  about 
the  contract,  and  to  this  the  defendant  had  answered  by  set- 
ting up  the  special  contract  according  to  his  version  of  it,  and 
the  plaintiff  had  replied  by  setting  out  the  contract  according 

•to  his  theory  of  it,  and  alleged  that  the  defendant  wrongfully 
revoked  the  agency,  because  of  which  he  demanded  the  value 
of  his  services  up  to  the  date  of  his  discharge,  the  issues  would 
have  been  in  substance  the  same  that  they  are  under  the  pres- 
ent pleadings.  It  is  the  theory  of  our  code  that  the  plaintiff 
must  state  the  facts  constituting  his  cause  of  action.  If  he 
proposes  to  treat  the  contract  as  rescinded,  and  recover  for  the 
value  of  services  rendered,  as  he  may  do  under  certain  cir- 
cumstances, there  is  no  reason  why  he  may  not  set  out  the 
contract,  the  rendition  of  services  thereunder,  the  wrongful 
termination  of  the  contract  by  the  defendant,  and  then  de- 
clare for  the  value  of  the  services  rendered.  Such  is  the 
plaintiffs  petition  in  this  case,  and  it  is  clearly  a  declaration 
upon  quantum  meruit:  Ehrlich  v.  JEtna  Life  Int.  Co.,  88  Mo. 
249. 

2.  The  contract  in  question  was  one  of  agency,  so  that  we 
are  brought  to  the  question  whether  defendant,  having  revoked 
the  agency,  is  liable  to  the  plaintiff  for  the  value  of  services 
rendered  and  expenses  incurred  up  to  the  date  of  revocation. 

There  is  and  can  be  no  claim  made  in  this  case  that  plain- 
tiff had  conferred  upon  him  a  power  coupled  with  an  inter- 
est. And  as  he  had  no  interest  in  the  subject  matter  of  the 
agency,  the  principal  had  the  power,  and,  in  a  qualified  sense, 
the  right,  to  revoke  the  agency  at  his  will:  State  v.  Walker,  88 
Mo.  279;  Mechem  on  Agency,  sec.  204.     But  the  question  of 
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the  liability  of  the  principal  to  the  agent  for  services  rendered 
is  another  and  a  different  thing  from  the  power,  or  even  right, 
to  terminate  the  agency.  Contracts  8,T  of  agency  are  numer- 
ous and  widely  variant  in  their  objects,  purposes,  and  terms; 
so  that  the  question  of  compensation  of  the  agent,  when  the 
agency  has  been  revoked  by  the  principal,  will  depend  upon 
a  variety  of  circumstances.  It  is  laid  down  by  a  recent  text- 
writer  that  "  the  mere  fact  that  an  agent  is  employed  to  per- 
form a  certain  act  will  not,  of  itself,  amount  to  an  undertaking 
on  the  part  of  the  principal  that  the  agent  shall  be  permitted 
to  complete  the  act,  at  all  events,  and  the  principal  may 
fairly,  and  in  good  faith,  revoke  the  agency  without  liability, 
at  any  time  before  performance."  But  "  where  an  agent  is 
employed  to  perform  an  act  which  involves  expenditure  of 
labor  and  money,  before  it  is  possible  to  accomplish  the  de- 
sired object,  and  after  the  agent  has  in  good  faith  incurred 
expense  and  expended  time  and  labor,  but  before  he  has  had 
a  reasonable  opportunity  to  avail  himself  of  the  results  of  this 
preliminary  effort,  it  could  not  be  permitted  that  the  princi* 
pal  should  then  terminate  the  agency  and  take  advantage 
of  the  agent's  services  without  rendering  any  compensation 
therefor":  Mechem  on  Agency,  sec.  620.  This  is  good  sense, 
and,  we  believe,  good  law. 

But  there  is  still  another  well-settled  and  more  specific 
rule  which  will  determine  this  branch  of  this  case,  and  that 
is  this:  Where  there  is  an  employment  for  a  definite  period  of 
time,  expressed  or  implied,  and  the  agent  is  discharged  with- 
out cause  before  the  expiration  of  that  period,  the  principal 
will  be  liable  to  the  agent  the  same  as  in  case  of  a  breach  of 
any  other  contract;  and  in  such  cases  the  agent  may  elect  to 
treat  the  contract  as  rescinded,  and  bring  an  action  to  recover 
the  value  of  his  services  and  money  expended:  Mechem  on 
Agency,  sees.  614,  621;  Ehrlich  v.  JEtna  Life  Ins.  Co.,  88  Mo. 
249;  Kirk  v.  Hartman,  63  Pa.  St.  97. 

The  contract  between  the  plaintiff  and  the  defendant,  8T® 
as  found  by  the  jury,  contains  no  express  stipulation  to  the 
effect  that  the  agency  should  continue  for  one  year,  but  it 
contains  the  stipulation  that  the  plaintiff  should  have  an 
additional  compensation  of  $1,500  if  he  sold  the  lots  within 
one  year;  and  the  question  then  is,  whether  there  arises  an 
kn plied  agreement  that  he  should  have  one  year  in  which  to 
sell  the  lots. 

Although  a  contract  on  its  face  and  by  its  terms  appears  to 
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be  obligatory  on  one  party  only,  yet,  if  it  was  the  manifest 
intention  of  the  parties  that  there  should  be  a  correlative 
obligation  on  the  other  party,  the  law  will  imply  such  obli- 
gation: Lewis  v.  Atlas  etc.  Ins.  Co.,  61  Mo.  534.  But,  as  said 
in  Churchward  v.  Queen,  L.  R.  1  Q.  B.  195:  "  Where  a  con- 
tract is  silent,  the  court  or  jury  who  are  called  upon  to  im- 
ply an  obligation  on  the  other  side,  which  does  not  appear  in 
the  terms  of  the  contract,  must  take  great  care  that  they  do 
not  make  the  contract  speak  ....  contrary  to  what  .... 
was  the  intention  of  the  parties."  The  question  after  all  is 
one  of  intention,  to  be  gathered  from  the  tenor  and  all  the 
terms  of  the  contract,  considered  in  the  light  of  the  subject 
matter  of  which  the  contract  treats. 

The  subject  of  the  agency  in  question  was  one  whole  addi- 
tion, consisting  of  280  lots,  and  the  plaintiff  was  to  have  the 
exclusive  right  to  sell  all  of  them.  It  is  plain  to  be  seen  that 
the  $1,500  was  an  inducement  to  plaintiff  to  accept  the 
agency.  It  was  a  part,  and  a  considerable  part,  of  the  com- 
pensation which  he  was  to  receive.  It  is  true  this  part  of  the 
consideration  was  conditional,  that  is  to  say,  upon  the  fact 
that  he  sold  the  lots  within  one  year,  but  the  very  condition 
shows  that  he  was  to  have  a  year  in  which  to  perform  it. 
His  right  to  have  a  year  in  which  to  sell  the  lots  is  clearly 
implied,  and  this  implied  part  *79  of  the  agreement  is  as 
certain  and  definite  as  if  it  had  been  stated  in  so  many  words. 
This  conclusion  6eems  to  us  irresistible. 

Nor  was  it  necessary  to  submit  this  question  to  the  jury; 
for  the  jury  found  that  the  plaintiff  was  to  have  an  additional 
compensation  of  $1,500  if  he  sold  out  the  lots  within  one 
year.  The  clear  intendment  and  construction  of  this  lan- 
guage is  that  he  was  to  have  a  year  in  which  to  sell  out 
the  addition. 

But  it  is  said  the  plaintiff  testified  that  he  reserved  the 
right  to  quit  the  work  at  any  time,  and  hence  the  defendant 
had  the  corresponding  right  to  terminate  the  agency  at  will, 
notwithstanding  the  agreement  concerning  the  $1,500.  The 
plaintiff  testified  that  he  did  not  bind  himself  to  sell  the  addi- 
tion for  $80,000  within  one  year,  or  to  pay  a  forfeiture  if  ho 
failed  to  sell  it.  He  states  at  one  place  in  the  lengthy  exam- 
ination that  he  did  not  bind  himself  to  devote  the  entire  year 
to  the  sale  of  Round  Top,  and  could  have  quit  at  any  time, 
but  he  was  not  that  kind  of  a  man.  At  another  place  he  says 
he  was  bound  to  give  his  time  and  attention  to  the  sale  of  the 
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land,  and  to  try  to  sell  it.  He  evidently  undertook  to  make 
a  reasonable  effort  to  sell  the  lots.  This  much  is  implied  in 
the  terms  of  the  agreement  found  by  the  jury  to  have  been 
made  by  these  parties.  It  is  equally  true  that  he  was  not 
bound,  at  all  events,  to  continue  his  efforts  during  the  entire 
year.  But  it  does  not  follow  that  the  defendant  had  the  right 
to  revoke  the  agency,  without  cause,  at  any  time  during  the 
year.  Says  Mechem:  "  It  is,  in  many  cases,  difficult  to  deter- 
mine whether  the  parties  have  made  a  definite  agreement  for 
a  fixed  time  or  not.  It  is  not  indispensable  that  they  should, 
in  the  first  instance,  be  both  bound  for  the  same  period.  It 
may  lawfully  be  made  to  rest  with  either  party  to  determine, 
at  his  38°  option,  that  the  agreement  shall  be  one  for  a  cer- 
tain time":  Mechem  on  Agency,  sec.  211. 

Such  questions  as  this  must  be  considered  in  the  light  of 
the  nature  and  object  of  the  agency,  and  the  agreement  which 
the  parties  have  made.  The  defendant  was  anxious  to  dis- 
pose of  the  addition,  and  the  scheme  devised  to  sell  it  was 
problematical  and  doubtful.  The  defendant  agreed,  as  we 
have  seen,  to  give  the  plaintiff  one  year  in  which  to  earn,  if 
he  could,  the  extra  $1,500,  and  this  agreement  as  to  time  is 
not  void  or  unlawful  because  the  plaintiff  had  the  right,  at  his 
option,  to  abandon  the  contract  before  the  expiration  of  the 
year.  The  fact  that  plaintiff  had  such  right  or  option  gave 
the  defendant  no  right  to  terminate  the  agency  before  the  expi- 
ration of  the  year,  so  long  as  the  plaintiff  was  making  dili- 
gent efforts  to  sell  the  lots. 

3.  As  the  plaintiff  can  maintain  this  action  to  recover  the 
value  of  his  services,  and  the  reasonable  expenses  incurred  by 
him,  it  follows  that  he  had  the  right  to  produce  evidence 
showing  the  value  of  such  services.  Evidence  of  what  is 
usually  charged  for  similar  services  at  the  same  place  was 
admissible.  And  it  was  also  competent  to  show,  by  persons 
who  were  acquainted  with  the  value  of  like  services,  what,  in 
their  opinion,  the  services  of  the  plaintiff  were  worth.  The 
witnesses  called  by  the  plaintiff  for  this  purpose  were  real 
estate  agents,  and  their  evidence  shows  that  they  were  fairly 
acquainted  with  the  value  of  like  services.  The  fact  that 
commissions  in  like  cases  are  generally  regulated  by  contract, 
and  the  further  fact  that  these  lots  were  sold  under  what  is 
called  a  unique  and  unusual  plan,  did  not  affect  the  compe- 
tency of  the  evidence  of  these  witnesses  as  to  the  value  of  the 
services  rendered  by  the  plaintiff.     And  it  was  also  competent 
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to  show  what  commissions  had  been  paid  in  the  same  locality 
for  selling  other  additions.  The  differences  881  between  the 
plans  adopted  in  making  such  other  sales  and  the  sales  in 
question  would  be  a  matter  for  the  jury  to  consider,  but  such 
differences  do  not  affect  the  competency  of  the  evidence. 
There  was  no  error  in  the  admission  of  evidence  on  this  sub* 
ject. 

4.  It  follows,  also,  from  what  has  been  said,  that  the  meas- 
ure of  the  plaintiffs  damages  was  the  reasonable  value  of  the 
services  rendered  and  the  moneys  fairly  expended  in  perform- 
ing such  services.  The  instructions  as  to  damages  proceed 
on  this  theory,  and  there  is  no  error  in  them. 

5.  The  defendant  asked  the  court  to  give  the  following 
instructions,  both  of  which  were  refused: 

M  1.  The  burden  is  on  the  plaintiff  to  show  to  the  jury  by 
the  preponderance  of  the  evidence  in  this  case  that  the  agree- 
ment between  him  and  the  defendant  was  for  a  greater  com- 
pensation than  a  commission  of  one  dollar  per  front  foot. 

"  2.  The  burden  of  proof  is  on  the  plaintiff  to  prove  to  the 
jury  by  the  preponderance  of  credible  evidence  in  this  case 
that  the  agreement  between  him  and  the  defendant  was  that 
the  plaintiff  should  be  entitled  to  any  and  all  excess  realized 
from  the  sale  of  defendant's  lots  over  and  above  the  amount 
claimed  by  plaintiff  as  the  net  prices  for  which  he  was  to 
account  to  defendant." 

These  instructions  are  not  qualified  so  as  to  apply  alone  to 
the  case  made  by  the  petition,  but  they  are  drawn  so  as  to 
apply  to  the  defendant's  cause  of  action  stated  in  the  counter- 
claim, as  well  as  to  the  cause  of  action  stated  in  the  petition. 
The  pleadings  present  the  issues  on  this  matter  of  compensa- 
tion as  follows:  Plaintiff,  in  his  petition,  avers  that  he  was  to 
have  all  the  property  sold  for  over  the  net  plat  prices.  This 
averment  is  denied  by  the  answer.  For  a  further  answer  and 
counterclaim  it  is  alleged  that  the  plaintiff  *••  agreed  to  sell 
the.  property  for  a  commission  of  $1  per  front  foot;  that  he 
sold  3,925  feet,  and  became  entitled  to  commissions  to  the 
amount  of  $3,925;  that  he  collected  $9,650,  and  only  ac- 
counted for  $4,489,  leaving  a  balance  due  defendant  of  $1,235, 
and  for  which  he  asks  judgment.  These  averments  are  denied 
by  the  reply.  The  obligation  to  prove  any  fact  is  upon  the  party 
who  asserts  the  affirmative  of  the  issue.  As  to  this  counterclaim 
the  defendant  asserted  the  affirmative,  and  the  burden  was 
upon  him  to  show  that  by  the  agreement  the  plaintiff  was  to 
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cell  the  property  for  a  commission  of  $1  per  front  foot.  Under 
the  issues  thus  made  the  plaintiff  could  show,  as  he  did,  that 
the  contract  was  as  alleged  by  him  in  his  petition,  and  thereby 
defeat  the  counterclaim,  but  the  burden  of  proof  upon  the 
counterclaim  did  not  rest  upon  him.  It  rested  upon  the 
defendant.  The  instructions  were,  therefore,  too  broad,  and 
were  properly  refused. 

6.  The  defendant  in  his  counterclaim  set  up  other  matters 
to  the  following  effect:  That  plaintiff  fraudulently  and  u  with- 
out the  knowledge  or  consent  of  the  defendant"  took  some  six 
deeds  of  trust  from  as  many  persons,  upon  lots  which  plain- 
tiff had  sold,  and  recorded  them  prior  to  the  deeds  of  trust 
taken  to  secure  the  purchase  price  of  the  lots.  To  this  the 
plaintiff  replied  that  the  deeds  of  trust  were  taken  and  made 
prior  liens  pursuant  to  the  instructions  of  the  defendant,  and 
"  with  his  knowledge  and  consent,"  to  enable  such  persons  to 
raise  money  to  build  houses  on  the  lots,  and  thereby  facilitate 
the  sale  of  other  lots.  Evidence  was  produced  in  support  of 
these  issues  on  the  one  side  and  the  other.  The  defendant 
asked  the  court  to  instruct  the  jury  that  plaintiff  had  no 
right  to  place  building  loans  secured  by  first  mortgages  on 
lots  sold  by  him,  without  the  defendant's  consent;  "  and  if  he 
383  did  so,"  he  could  not  recover  in  this  case.  The  court 
modified  the  instruction  so  as  to  make  the  quoted  words  read 
"  and  if  he  did  so  without  the  express  or  implied  consent  of 
defendant." 

We  do  not  see  that  there  was  any  error  in  thus  modifying 
the  instruction.  Consent  being  averred,  it  could  be  proved 
by  direct  evidence,  or  it  could  be  inferred  from  the  facts  and 
circumstances  in  evidence.  Nor  was  it  necessary  to  tell  the 
jury  what  facts  proved  consent.  Whether  the  defendant 
consented  to  placing  these  prior  liens  on  some  of  the  lots  was 
a  fact  to  be  proved  like  any  other  fact  in  the  case,  either  by 
direct  evidence  or  inferred  from  facts  in  evidence.  A  more 
elaborate  instruction  might  have  been  given  as  to  implied 
consent,  but  the  defendant  did  not  request  further  instruc- 
tions on  that  point,  and  we  cannot  say  there  was  error  in  the 
instruction  as  modified  and  given.  The  real  issues  in  this 
case  were  fairly  and  well  presented  to  the  jury,  and  the  judg- 
ment should  be  affirmed. 

Barclay,  J.,  absent 

The  other  judges  concur. 
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Pleading,  Quantum  Meruit:  See  the  note  to  Allen  v.  Patterson,  57  Am. 
Dec.  545. 

Quantum  Meruit — Recovery  on. — A  party  prevented  from  completing  a 
contract  in  the  time  stipulated  by  the  fault  of  the  other  party,  but  going  on 
with  the  work  after  the  time  until  compelled  to  abandon  it,  may  recover  the 
value  of  the  work  done  on  a  quantum  mei~uit:  Merrill  v.  Ithaca  etc.  B.  B.  Co., 
16  Wend.  586;  30  Am.  Dec.  130,  and  note;  Helm  v.  Wilson,  4  Mo.  41;  28 
Am.  Dec.  336,  and  note.  Quantum  meruit  may  be  recovered  for  work  done 
under  a  special  contract  upon  a  rescission  of  the  same  without  fault  on  the 
part  of  the  plaintiff:  Blood  v.  Enos,  12  Vt.  625;  36  Am.  Dec.  363.  See  the 
notes  to  Porter  v.  Woods,  39  Am.  Dec.  155,  and  Hayward  v.  Leonard,  19 
Am.  Dec.  272. 

Damages  Where  the  Completion  of  the  Contract  is  Prevented  bt 
the  Employer:  See  the  notes  to  Clark  v.  City  of  New  York,  53  Am.  Dec. 
383,  and  Warren  C/iemical  etc  Co.  v.  Holbrook,  16  Am.  St  Rep.  792.  A 
broker  prevented  from  completing  the  business  by  his  employer  is  entitled 
to  compensation  for  the  services  he  has  performed:  Qoltschalk  v.  Jennings,  1 
La.  Ann.  5;  45  Am.  Dec.  70. 


State  v.  Stone. 

[120  Missouri,  428.] 
Mandamus  Cannot  Issue  to  Compel  the  Governor  of  a  state  to  perform 
any  official  duty  whatever  imposed  on  him  as  such  officer,   whether 
political  or  merely  ministerial.     The  fact  that  he  has  voluntarily  sub* 
mitted  himself  to  the  jurisdiction  of  the  court  is  immaterial. 

Silver  &  Brown,  for  the  relator. 

R.  F.  Walker,  attorney  general,  for  the  respondent. 

4,0  Sherwood,  J.  The  relator  in  this  case,  Edward  J. 
Robb,  was  employed  by  David  R.  Francis,  then  governor  of 
the  state,  as  counsel  on  behalf  of  the  state  in  the  case  of  The 
State  of  Missouri  v.  Louis  Ulrich,  at  4S1  that  time  pending  in 
the  supreme  court  of  the  United  States.  This  employment 
had  its  origin  in  an  act  of  the  thirty-sixth  general  assembly, 
approved  March  25,  1891,  which  authorized  and  empowered 
such  employment  to  be  made,  at  and  for  a  sum  not  exceed- 
ing the  sum  of  five  hundred  dollars;  all  disbursements  out  of 
the  fund  thus  created  to  be  made  upon  the  order  of  the  gov- 
ernor. By  an  act  approved  March  31,  1893,  the  general 
assembly  reappropriated  said  amount  for  the  purpose  aforesaid, 
which  act  provided  that  all  disbursements  under  this  section 
should  be  made  by  order  of  the  governor,  and  that  counsel 
fees  should  be  paid  "only  on  determination  of  suit" 

The  sum  which  David  R.  Francis,  then  governor,  agreed  to 
pay  relator  for  his  services  as  counsel  in  that  cause  wa»  th« 
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said  sum  of  five  hundred  dollars,  in  consideration  of  which 
sum  relator  agreed  to  represent  the  state  as  counsel  in  said 
cause  until  the  determination  thereof.  After  thus  entering 
into  such  contract,  relator  duly  performed  all  of  its  conditions 
on  his  part  and  discharged  his  duty  as  counsel  for  the  state 
thereunder,  until  the  final  determination  of  said  cause,  which 
resulted  in  Ulrich  dismissing  his  appeal  therein  on  the  15th 
of  May,  1893. 

No  part  of  the  amount  appropriated  by  the  general  assem- 
bly for  the  payment  of  counsel  fees  and  agreed  to  be  paid 
relator  has  ever  been  paid  him.  On  the  22d  of  August,  1893, 
relator  presented  his  said  contract  with  and  claim  against 
the  state  of  Missouri  to  Governor  William  J.  Stone,  exhibit- 
ing to  him  at  the  same  time  all  necessary  papers,  etc.,  etc., 
and  asked  that  said  sum  of  five  hundred  dollars  be  paid  to 
relator,  but  which  sum  said  governor  neglected  and  refused 
to  order  to  be  paid  to  relator.  Upon  these  facts  thus  pre- 
sented in  the  petition  relator  prays  that  an  alternative  writ 
of  mandamus  issue  directed  to  the  governor,  432  commanding 
him,  etc.,  etc.  Waiving  the  issuance  of  the  alternative  writ* 
the  governor  has  entered  his  appearance  herein,  and  by  his 
counsel  has  filed  a  general  demurrer  to  relator's  petition,  to 
the  effect  that  the  petition  does  not  state  facts  sufficient,  etc. 

As  the  petition  states  a  good  contract  with  and  cause  of  action 
against  the  state,  and  the  demurrer  admits  the  allegations 
of  the  petition  to  be  true,  the  only  question  for  determina- 
tion is,  whether  the  respondent  is  amenable  to  the  process 
of  this  court  in  a  case  of  this  sort;  in  other  words,  whether 
this  court  has  jurisdiction  to  entertain  this  application  made 
by  relator.  The  inquiry  thus  suggested  brings  into  promi- 
nence article  3  of  our  constitution,  by  which  it  is  provided  that: 
"The  powers  of  government  shall  be  divided  into  three  dis- 
tinct departments — the  legislative,  executive,  and  judicial — 
each  of  which  shall  be  confided  to  a  separate  magistracy,  and 
no  person,  or  collection  of  persons,  charged  with  the  exercise 
of  powers  properly  belonging  to  one  of  those  departments,  shall 
exercise  any  power  properly  belonging  to  either  of  the  others, 
except  in  the  instances  in  this  constitution  expressly  directed 
or  permitted." 

In  this  instance  we,  constituting  a  portion  of  the  judicial 
department  of  the  government,  are  called  upon  to  exercise,  or, 
what  amounts  to  the  same  thing,  to  control  the  exercise  of 
powers  belonging  exclusively  to  the  executive  department  of 
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that  government.  To  such  action  on  our  part  the  organic  law 
interposes  an  insuperable  barrier.  In  addition  to  the  provi- 
sions of  the  organic  law  quoted  that  instrument  also  declares 
that:  "  The  supreme  executive  power  shall  be  vested  in  a 
chief  magistrate,  who  shall  be  styled  'the  governor  of  the 
state  of  Missouri'":  Const.,  art.  5,  sec.  4.  Section  6  of  the 
same  article  requires  that  "  the  governor  shall  take  care  that 
the  laws  are  ....  faithfully  4M  executed."  Of  the  same 
article,  section  1  provides  that  the  governor  "shall  perform 
such  duties  as  may  be  prescribed  by  law."  And  section  6  of 
article  14,  as  a  prerequisite  to  his  entering  on  the  duties  of 
his  office,  prescribes  that  he  "  take  and  subscribe  an  oath  to 
support  the  constitution  of  the  United  States  and  of  this  state, 
and  to  demean  himself  faithfully  in  office." 

Under  these  plain  and  comprehensive  provisions  it  must  be 
apparent  that  any  duty  "  prescribed  by  law"  for  the  governor 
to  perform  is  as  much  part  and  parcel  of  his  executive  duties 
as  though  made  so  by  the  most  solemn  language  of  the  con- 
stitution itself. 

Conceding  the  validity  of  any  given  law,  the  fact  that  the 
duties  which  it  prescribes  are  merely  ministerial  cannot  take 
them  out  of  the  domain  of  executive  duties,  nor  make  them 
any  the  less  those  which  "  properly  belong"  to  the  executive 
department  of  the  government.  And  should  we  by  our  pro- 
cess be  able  to  compel  the  performance  by  the  governor  of 
such  duties,  we  would,  in  effect  and  to  all  intents  and  pur- 
poses, be  performing  those  duties  ourselves;  for  there  can  be 
no  substantial  distinction  drawn  between  our  assumption  of 
duties  pertaining  to  another  department  of  the  government 
and  our  intervention  resulting  in  the  compulsory  performance 
of  such  duties;  qui  facit  per  alium,  etc. 

Nor  does  the  fact  that  any  duty  which  the  law  prescribes 
for  the  governor  to  perform  might  have  been  assigned  to  some 
other  officer,  who  would  have  been  amenable  to  the  process  of 
this  court,  alter  the  conclusion  to  be  reached,  or  vary  the  re- 
sult; for  the  fact  would  still  remain  that  the  act  required  to 
be  done  was  nevertheless  an  official  one,  assigned  by  the  legis- 
lative department  of  the  government  to  be  performed  by  the 
executive  department,  eo  nomine  by  the  governor  and  by  him 
alone,  and  therefore,  if  he  is  not  bound  to  obey  the  law  in 
question  as  governor,  he  is  not  bound  to  act  at  all,  4*4  since 
he  only  assumed  to  obey  the  laws  in  his  gubernatorial  capac- 
ity, And  not  otherwise  or  elsewhere:  See  Rice  f.  Atutin,  19 
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Minn.  103;  18  Am.  Rep.  330.  So  that  we  should  manifestly 
be  trenching  on  the  exclusive  powers  of  two  separate  magis- 
tracies of  the  government  should  we  assume  to  exercise  juris- 
diction in  this  case. 

Abundant  authority  establishes  the  position  here  taken 
that  mandamus  will  not  issue  to  the  governor  to  compel  the 
performance  of  any  duty  pertaining  to  his  office,  whether  po- 
litical or  merely  ministerial;  whether  commanded  by  the  con- 
stitution or  by  some  law  passed  on  the  subject:  People  v. 
Governor,  29  Mich.  320;  18  Am.  Rep.  89;  Hawkins  v.  Gover- 
nor, 1  Ark.  570;  33  Am.  Dec.  346;  State  v.  Warmouth,  22  La. 
Ann.  1;  2  Am.  Rep.  712;  State  v.  Warmouth,  24  La.  Ann. 
351;  13  Am.  Rep.  126;  State  v.  Board  etc.,  42  La.  Ann.  647; 
Mauran  v.  Smith,  8  R.  I.  192;  5  Am.  Rep.  564;  Rice  v.  Aus- 
tin, 19  Minn.  103;  18  Am.  Rep.  330;  Dennett,  Petitioner,  32 
Me.  508;  54  Am.  Dec.  602;  Vicksburg  etc.  R.  R.  Co.  v.  Lowry, 
61  Miss.  102;  48  Am.  Rep.  76;  State  v.  Governor,  25  N.  J.  L. 
331;  State  v.  Drew,  17  Fla.  67;  Hovey  v.  State,  127  Ind.  588; 
22  Am.  St.  Rep.  663  (which  distinguishes  or  virtually  over- 
rules Gray  v.  State,  72  Ind.  567);  People  v.  Bissell,  19  111.  229; 
68  Am.  Dec.  591;  People  v.  Yates,  40  111.  126;  People  v.  Cul- 
lorn,  100  111.  472;  Turnpike  Co.  v.  Brown,  8  Baxt.  490;  35  Am. 
Rep.  713;  Bates  v.  Taylor,  87  Tenn.  319;  Stale  v.  Towns,  8  Ga. 
360;  Houston  etc.  Ry.  Co.  v.  Randolph,  24  Tex.  317;  Appeal 
o/Hartranft,  85  Pa.  St.  433;  27  Am.  Rep.  667;  Mississippi  v. 
Johnson,  4  Wall.  475. 

The  same  views  are  enunciated  by  several  text-writers. 
Thus,  High  says:  "  While  as  to  purely  executive  or  political 
functions  devolving  upon  the  chief  executive  officer  of  a  state, 
and  as  to  duties  necessarily  involving  the  exercise  of  official 
judgment  and  discretion,  the  doctrine  may  be  regarded  as 
uncontroverted  that  mandamus  will  not  lie,  yet  as  to  duties  of 
a  ministerial  nature  and  involving  no  element  of  discretion, 
435  which  have  been  imposed  by  law  upon  the  governor  of  a 
state,  the  authorities  are  exceedingly  conflicting,  and,  indeed, 
utterly  irreconcilable.  Upon  the  one  hand  it  is  contended, 
and  with  much  show  of  reason,  that  as  to  duties  of  this  char- 
acter the  general  principle  allowing  relief  by  mandamus 
against  ministerial  officers  should  apply,  and  the  mere  fact 
of  ministerial  duties  having  been  required  of  an  executive 
officer,  should  not  deter  the  courts  from  the  exercise  of  their 
jurisdiction.  Upon  the  other  hand,  it  is  held  that  under  our 
structure  of  government,  with  its  three  distinct  departments — ■ 
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executive,  legislative,  and  judicial — each  department  being 
wholly  independent  of  the  other,  neither  branch  can  properly 
interfere  with  the  duties  of  the  other,  and  that  as  to  the  na- 
ture of  the  duties  required  of  the  executive  department  by 
law,  and  as  to  its  obligation  to  perform  those  duties,  it  is  en- 
tirely independent  of  any  control  by  the  judiciary.  While 
the  former  theory  has  the  support  of  many  respectable  author- 
ities, and  is  certainly  in  harmony  with  the  general  principles 
underlying  the  jurisdiction  as  applied  to  purely  ministerial 
officers,  the  latter  has  the  clear  weight  cf  authority  in  its 
favor,  and  may  be  regarded  as  the  established  doctrine  upon 
this  subject":  High  on  Extraordinary  Legal  Remedies,  2d 
ed.,  sec.  118. 

Touching  this  subject  Wood  says:  "The  attempt  on  the^ 
part  of  some  of  the  courts  to  interfere  with  the  discharge  of 
executive  duties  is  not  only  in  opposition  to  our  theory  of 
government,  and  in  excess  of  their  power,  but  also  attended 
with  great  danger.  If  the  courts  may  interfere  with  the  dis- 
charge of  any  ministerial  duties  of  the  executive  department 
of  the  government  they  may  with  all,  and  we  should  have  the 
singular  spectacle  of  a  government  run  by  the  courts,  instead 
of  the  officers  provided  by  the  constitution.  Each  depart- 
ment of  the  government  is  essentially  and  necessarily  4SS 
distinct  from  the  others,  and  neither  can  lawfully  trench  upon 
or  interfere  with  the  powers  of  the  other;  and  our  safety,  both 
as  to  national  and  6tate  governments,  is  largely  dependent 
upon  the  preservation  of  the  distribution  of  power  and  author- 
ity made  by  the  constitution,  and  the  laws  made  in  pursuance 
thereof.  If  the  governor  refuses  or  neglects  to  discharge  his 
duties,  exceeds  his  powers  in  flagrant  cases,  there  is  ample 
remedy  by  impeachment  and  removal  from  office.  It  is  not 
believed  that  the  courts  have  the  power  to  discharge  his  duties 
for  him,  or  to  say  what  he  shall  or  what  he  shall  not  do": 
Wood  on  Mandamus,  123,  124.  See,  also,  Merrill  on  Man- 
damus, sec.  97. 

Although  the  precise  point  now  presented  has  never  been 
decided  in  this  state,  yet  in  State  v.  Governor,  39  Mo.  398, 
the  clear  intimation  is  made  by  this  court,  speaking  through 
Wagner,  J.,  that  there  was  really  no  valid  distinction  between 
a  political  and  a  ministerial  act  of  the  governor,  when  con- 
sidered with  reference  to  the  issuance  of  a  mandamus  against 
him. 

There  are  many   respectable  authorities,  however,  which 
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maintain  views  diametrically  opposed  to  those  here  advanced. 
Most  of  them  will  be  found  collated  in  the  brief  filed  for 
relator:  Tennessee  etc.  R.R.  Co.  v.  Moore,  36  Ala.  371;  Middle- 
ton  v.  Low,  30  Cal.  596;  Greenwood  etc.  Land  Co.  v.  Rowtt,  17 
Col.  156;  31  Am.  St.  Rep.  284;  Gray  v.  State,  72  Ind.  567; 
Magruder  v.  Swann,  25  Md.  173;  Groome  v.  Gwinn,  43  Md. 
572;  Chumasero  v.  Potts,  2  Mont.  242;  State  v.  Blasdel,  4  Nev. 
241;  State  v.  Governor,  5  Ohio  St.  528;  State  v.  Nicholls,  42 
La.  Ann.  209.  In  addition  to  those  cited  see  Martin  v.  Ing- 
ham, 38  Kan.  641;  State  v.  Thayer,  31  Neb.  82. 

The  fact  that  the  governor  has  voluntarily  submitted  him- 
self to  the  jurisdiction  of  this  court  has  been  pressed  upon 
our  attention  as  a  reason  why  we  43T  should  pass  on  or  ad- 
judicate the  question  submitted;  and  cases  have  been  cited, 
among  them  Pacific  R.  R.  Co.  v.  Governor,  23  Mo.  360,  66 
Am.  Dec.  673,  as  showing  that  where  the  governor  does  not 
claim  his  exemption,  then  this  court  may  adjudicate  the  mat- 
ters at  issue,  and  leave  the  governor  to  claim  his  exemption 
afterwards.  But  we  regard  such  cases  as  wrong  in  theory,  and 
unsafe  and  unsound  in  practice.  If  we  have  authority  to 
render  a  judgment,  then  we  have  jurisdiction  to  enforce  that 
judgment  by  all  appropriate  process,  and  need  not  inquire 
whether  any  exemption  from  that  process  will  be  pleaded. 
If,  however,  we  have  no  jurisdiction  over  the  chief  magistrate, 
his  consent  will  not  confer  it  on  us.  We  will  not  u  assume  a 
jurisdiction  if  we  have  it  not";  we  will  not  sit  as  a  moot 
court  and  pass  upon  questions  and  enter  a  judgment  thereon 
which  we  are  powerless  to  enforce.  "For  all  jurisdiction 
implies  superiority  of  power;  authority  to  try  would  be  vain 
and  idle,  without  any  authority  to  redress;  and  the  sentence 
of  a  court  would  be  contemptible  unless  that  court  had  power 
to  command  the  execution  of  it":  1  Cooley's  Blackstone,  242. 

As  we  do  not  possess  any  jurisdiction  over  the  governor  we 
shall  decline  any  further  discussion  of  this  cause,  hold  the 
demurrer  well  taken,  and  deny  the  issuance  of  the  peremptory 
writ. 

All  concur.  

Mandamus  to  Govebnok. — The  writ  of  mandamus  will  not  lie  to  control 
the  action  of  the  governor  of  a  state,  in  the  exercise  of  any  of  his  political 
or  governmental  powers,  whether  such  powers  are  conferred  upon  him  by 
the  constitution  or  by  statute:  Greenwood  Cemetery  etc.  Co.  v.  Routt,  17  Col. 
156;  31  Am.  St.  Rep.  284,  and  extended  note;  also  monographic  not*  to 
Hawkins  r.  The  Governor,  33  Am.  Dec.  661-668. 
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[120  Missouri,  498.] 

Conveyance — Construction  of. — A  conveyance  purporting  to  convey  "one 
divided  fourth  part"  of  certain  real  property  will  not  be  treated  as  con* 
▼eying  an  undivided  fourth  part  of  auch  property  if  the  grantee  did  not 
then  have  any  interest  beyond  an  estate  for  life.  The  word  "divided" 
cannot  be  rejected  from  the  description. 

Estoppel — Inuring  of  Title  by. — If  a  Deed  of  Gift  contains  words  of 
conveyance  purporting  to  convey  property  in  fee  simple,  any  title  sub- 
sequently acquired  by  the  grantor  will  vest  in  the  grantee  as  against 
subsequent  purchasers  having  notice  of  such  deed. 

Estoppel — In u ri.no  of  Title  by — Notice  of. — If  a  person  has,  before  ac- 
quiring title  to  real  property,  made  a  conveyance  thereof  in  such  a  form 
that  the  title,  when  acquired,  vests  in  his  grantee  under  the  pre-exist* 
ing  deed,  nevertheless,  the  record  of  such  deed  does  not  operate  as  con- 
structive notice  to  a  person  purchasing  from  the  common  grantor  after 
his  acquisition  of  the  title,  and  such  subsequent  purchaser  may  there- 
fore, unless  he  had  actual  notice  of  the  first  conveyance,  hold  the  prop- 
erty as  against  the  first  grantee  to  whom  the  title  inured. 

Conveyance— Registry  Acts. — The  Record  of  a  Conveyance  of  Real 
Property  Made  by  One  Having  no  Title  Thereto  does  not,  after  his 
acquisition  of  the  title,  operate  as  constructive  notice  to  subsequent  pur- 
chasers from  him.  An  intending  purchaser  who  searches  the  records 
from  the  time  of  the  acquisition  of  such  title  does  his  whole  duty,  and 
cannot  be  deprived  of  the  benefit  of  his  purchase,  though  the  prior  deed 
made  by  his  grantor  before  acquiring  title  was  in  such  form  that  on  the 
acquisition  of  the  title  it  vested  in  the  first  grantee  as  against  all  per* 
sons  having  notice  of  the  conveyance. 

M.  A.  Reed,  and  B.  R.  Vineyard,  for  the  appellant. 

James  A,  Plotner,  Hall  &  Pike,  and  Joseph  Morton,  for  the 
respondent. 

801  Gantt,  P.  J.  This  is  an  action  of  ejectment  for  the 
recovery  of  the  6outh  eight  feet  of  lot  6,  all  of  lot  7,  and  the 
north  two  feet  of  lot  8,  all  in  block  23,  in  Smith's  addition  to 
the  city  of  St.  Joseph.  The  answer  admits  possession  and 
denied  each  and  every  other  allegation  in  plaintiff's  petition. 
The  case  was  ao*  tried  to  a  jury,  and  resulted  in  a  verdict 
and  judgment  for  the  plaintiff. 

At  the  trial  plaintifr  introduced  a  patent  from  the  United 
8tates  to  Fred  W.  Smith,  a  plat  of  Smith's  addition  to  the 
city  of  St.  Joseph,  and  a  deed  from  Smith  to  James  Cargill 
for  lots  3,  4,  5,  6,  7,  and  8,  all  in  block  23,  of  said  addition,  of 
which  the  land  sued  for  is  a  part. 

James  Cargill,  who  is  the  common  source  of  title,  died  in 
1858,  leaving  a  widow,  Nancy  G.  Cargill,  sometimes  culled 
Agnes  G.  Cargill,  and  four  children,  George  W.  Cargill,  John 
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C.  Cargill,  Agnes  Owen,  and  Abby  N.  Ford.  James  Cargill 
left  a  will,  which  was  duly  admitted  to  probate  in  the  probate 
court  of  Buchanan  county,  by  the  second  clause  of  which  he 
gave  all  his  estate,  real  and  personal,  to  his  wife  for  life,  or 
until  she  should  marry  again.  Mrs.  Cargill,  who  survived 
her  husband,  lived  until  1877,  when  she  died  without  having 
married  again.  By  the  third  clause  of  James  Cargill's  will 
he  gave,  at  the  death  of  his  wife,  his  home  place,  describing 
it,  to  his  son  George  Cargill,  whom  he  appointed  as  his  exec- 
utor. By  the  fourth  clause  of  his  will  it  was  provided  that 
at  the  death  of  his  wife  his  executor  should  take  charge  of 
all  his  property,  real,  personal,  and  mixed,  and,  after  setting 
aside  said  home  place  to  his  son  George,  he  should  select  three 
disinterested  persons  to  divide  all  the  remainder  into  four 
equal  parts,  and  to  each  of  his  four  children  he  devised  and 
bequeathed  one  of  these  parts  thus  to  be  divided. 

In  1879,  after  the  death  of  Mrs.  Cargill,  the  executor  selected 
three  persons,  who  made  division  of  the  lands  of  which  James 
Cargill  died  seised,  into  four  parts,  and  assigned  one  of  these 
parts  to  each  of  the  children  named  in  the  will,  or  to  their 
assigns.  The  report  of  these  commissioners  is  too  long  to  be 
inserted  50S  in  this  statement.  The  lots  sued  for  appear  in 
that  part  which  was  assigned  to  John  Cargill  and  his  assign, 
the  Real  Estate  Loan  Company,  through  which  defendant's 
chain  of  title  runs,  being  named  the  assignee  of  this  particu- 
lar portion. 

Prior  to  this  division,  and  prior  to  the  death  of  his  mother, 
even  as  early  as  1860,  John  C.  Cargill,  in  conjunction  with 
his  wife,  Sarah  L.  Cargill,  conveyed  by  deed  of  trust  his  inter- 
est in  all  the  real  estate  which  his  father  owned  at  his  death 
to  Joseph  C.  Hull,  trustee,  to  secure  the  payment  of  certain 
debts  in  said  deed  of  trust  described.  Having  made  default, 
the  trustee,  Hull,  in  1865  sold  and  conveyed,  under  the  power 
conferred  by  said  deed  of  trust,  all  the  interest  of  John  Car- 
gill in  said  real  estate  to  his  mother,  Agnes  or  Nancy  G. 
Cargill. 

In  1863,  by  a  deed  dated  September  5th  of  that  year,  Mrs. 
Cargill,  in  consideration  of  one  dollar  and  natural  love  and 
affection,  made  a  deed  containing  covenants  of  warranty,  to 
her  daughter,  Abby  N.  Ford,  purporting  to  convey  to  her 
"  the  one  divided  fourth  part"  of  certain  described  real  estate, 
including  said  lots  3,  4,  5,  6,  7,  and  8,  of  which  the  lots  sued 
for  are  a  part.    To  the  introduction  of  this  deed  in  evidence 
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by  plaintiff  the  defendant  objected,  because  it  was  incompe- 
tent and  irrelevant,  because  the  deed  was  void,  and  ineffectual 
to  pass  title  to  any  real  estate,  and  becau.se  no  real  estate  was 
described  therein.  But  the  court  overruled  said  objection, 
and  the  defendant  saved  its  exceptions.  In  fact,  defendant 
objected  to  the  introduction  of  every  instrument,  except  the 
patent,  the  plat,  and  defendant's  original  answer,  read  in  evi- 
dence by  plaintiff,  on  the  grounds,  among  others,  that  such 
instruments  were  irrelevant  and  incompetent,  and  saved  ex- 
ceptions to  the  action  of  the  court  in  overruling  defendant's 
objections  thus  made. 

604  After  introducing  a  deed  from  Mrs.  Abby  N.  Ford  to 
the  plaintiff,  who  is  Mrs.  Ford's  son,  and  the  admission  by 
defendant  to  the  effect  that  at  the  death  of  her  father  Abby 
N.  Ford  was  a  married  woman,  and  that  she  continued  to  be 
such  until  February,  1890,  when  her  husband,  Erastus  D. 
Ford,  died,  the  plaintiff  rested. 

Defendant  demurred  to  plaintiff's  evidence,  which  being 
overruled  the  defendant  duly  excepted. 

The  defendant's  title,  as  shown  by  the  deeds  introduced  in 
evidence,  runs  by  two  chains  into  Saxton,  whence,  becoming 
united,  it  runs  into  defendant.  One  of  these  chains  of  title 
into  Saxton  passes  from  John  C.  Cargill,  by  his  deed  of  trust, 
to  Joseph  Hull,  trustee,  conveying  his  fourth,  subject  to  his 
mother's  life  estate  in  the  land,  and  by  the  trustee's  ileed 
from  Joseph  Hull,  trustee,  to  Mrs.  Cargill,  and  by  the  war- 
ranty deed  from  Mrs.  Cargill  to  Sarah  L.  Cargill,  and  by  the 
deed  of  trust  from  Sarah  L.  Cargill  to  James  Hull,  trustee, 
and  by  the  trustee's  deed  from  James  Hull,  trustee,  to  tho 
Real  Estate  and  Savings  Association,  and  by  the  warranty 
deed  from  the  Real  Estate  and  Savings  Association  to  the 
Real  Estate  Loan  Company  to  A.  M.  Saxton.  All  these  deeds 
were  executed  upon  valuable  considerations. 

The  other  chain  of  title  into  Saxton  passed  from  Abby  N. 
Ford,  by  the  deed  of  trust  of  herself  and  husband,  to  Saxton, 
trustee,  and  by  the  trustee's  deed  from  Saxton,  trustee,  to 
John  D.  Richardson,  and  by  the  deed  from  John  D.  Richard- 
son to  Saxton. 

By  these  two  chains  of  title  the  defendant  contends  that 
two-fourths  of  the  land  (the  John  Cargill  fourth,  and  the 
Abby  N.  Ford  fourth)  passed  into  Saxton,  but  that  if  only 
one-fourth  passed  into  him  it  is  sufficient  to  uphold  defend- 
ant's title. 
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The  chain  of  title  from  Saxton  to  defendant  passed  *°* 
through  the  warranty  deed  from  Saxton  to  Floyd,  Ransom, 
and  Steinacker,  and  through  the  warranty  deed  from  Floyd, 
Ransom,  and  Steinacker  to  defendant,  the  consideration  ex- 
pressed in  the  former  deed  being  three  thousand  five  hundred 
dollars,  and  in  the  latter  four  thousand  five  hundred  dollars. 

At  the  close  of  the  evidence  the  court  gave  three  instruc- 
tions, which  peremptorily  required  the  jury  to  find  for  plaintiff, 
to  all  of  which  defendant  objected  and  excepted.  Defendant 
asked  eight  instructions  embodying  its  views  of  the  law,  all 
of  which  were  refused,  and  it  excepted. 

1.  The  plaintiff's  case  may  be  stated  in  a  few  words:  By 
the  will  of  his  grandfather,  James  Cargill,  an  estate  for  life 
only  was  given  to  his  grandmother,  Agnes  G.  Cargill,  and  a 
remainder  of  one-fourth  to  each  of  his  children  at  her  death. 
That  fourth  was  to  be  set  off  by  commissioners  to  be  appointed 
by  his  executor.  After  his  grandfather's  death  on  September 
5,  1863,  his  grandmother,  who  had  a  life  estate  in  all  the 
lands,  made  a  deed  with  covenants  of  warranty  to  his  mother, 
Mrs.  Ford,  "in  consideration  of  natural  love  and  affection 
and  one  dollar,"  which  purports  on  its  face  to  convey  a  fee 
simple  absolute  to  the  one  divided  fourth  of  the  real  estate 
devised  by  her  husband,  including  the  land  in  controversy. 
He  concedes  that  at  that  time  no  division  had  been  made  of 
James  Cargill's  lands,  and  none  could  have  been  made  under 
his  will  prior  to  the  widow's  death,  and  that,  if  the  deed  is  to 
be  construed  as  it  is  written,  it  is  void  for  uncertainty,  but  he 
invokes  the  rule  that  where  one  part  of  the  description  is 
false  and  impossible,  but  by  rejecting  that  part  a  perfect 
description  remains,  that  part  should  be  rejected  and  the  deed 
held  good  and  effectual,  and  he  therefore  asks  that  the  word 
u  divided  "  be  entirely  rejected. 

That  this  court  has  often  in  actions  at  law  rejected  50*  in- 
consistent and  repugnant  clauses  in  both  deeds  and  wills 
where  their  retention  was  evidently  contrary  to  the  intention 
of  the  parties,  is  abundantly  attested  by  its  decisions:  West 
v.  Bretelle,  115  Mo.  653;  Gibson  v.  Bogy,  28  Mo.  478;  Ruther- 
ford v.  Tracy,  48  Mo.  326;  8  Am.  Rep.  104.  In  so  doing, 
however,  it  was  seeking  to  carry  out  the  intention  of  the 
grantor  or  testator,  by  a  reasonable  construction  of  the  lan- 
guage used.  But  in  Campbell  v.  Johnson,  44  Mo.  247,  while 
this  rule  was  recognized  and  approved,  it  was  said:  "But  if 
the  land  granted  be  so  inaccurately  described  as  to  render  its 
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identity  wholly  uncertain,  then  it  is  admitted  the  grant  is 

void:  Boardman  v.  Reed,  6  Pet.  328 The  ambiguity 

must  be  patent." 

Accordingly,  in  that  case,  where  the  description  in  the  deed 
was  "  the  southwest  quarter  of  section  eleven  containing  forty 
acres,"  the  court  was  asked  to  reject  the  words  "forty  acres"; 
Judge  Wagner  said:  "This  description,  by  rejecting  the  quan- 
tity of  acres,  would  pass  the  title  to  the  whole  quarter  section. 
That  such  was  not  the  intention  of  the  maker  of  the  deed  is 
demonstrable,  from  the  fact  that  one  of  the  other  tracts  con- 
veyed is  the  southwest  fourth  of  the  same  quarter  section. 
....  To  give  effect  to  the  deed  according  to  its  literal  im- 
port the  plaintiff  would  have  eighty  acres  more  than  she 

contracted  for It  is   not  insisted   that  the  plaintiff 

bought  more  than  the  forty-acre  tract  sued  for  in  this  action. 
....  The  ambiguity  is  patent,  and  cannot  be  removed  by 
the  application  of  extrinsic  evidence." 

Now,  if  the  court  had  been  merely  governed  by  a  desire  to 
get  a  legal  description,  irrespective  of  the  intention  of  the 
grantor  or  the  right  of  the  case,  nothing  would  have  been 
simpler  than  to  have  rejected  the  number  of  acres,  and  it 
could  have  have  called  to  its  aid  the  familiar  canon  that  "  a 
call  for  quantity  must  give  50T  away  to  metes  and  bounds," 
but  when  it  was  considered  that  by  rejecting  those  words 
the  grantor  was  made  to  convey  four  forty-acre  tracts  instead 
of  one,  and  his  covenants  made  to  convey  eighty  acres  more 
than  he  had  sold,  the  court  wisely  left  the  parties  where  it 
found  them,  and  indicated  that  the  place  to  reform  the  deed 
was  in  equity,  where  the  rights  of  both  could  be  preserved: 
See,  also,  Jenningt  v.  Brizeadine,  44  Mo.  332;  King  v.  Fink, 
51  Mo.  209. 

Now,  in  this  case,  what  will  be  the  effect  of  rejecting  the 
word  "divided"?  If  the  deed  thereby  only  conveyed  what 
her  mother  then  owned,  or  only  secured  to  Mrs.  Ford,  the 
daughter,  the  life  estate  in  the  one-fourth  of  which  she  owned 
the  remainder,  and  thereby  enabled  her  to  anticipate  her 
father's  will,  and  realize  on  her  share  in  remainder,  it  would 
be  at  once  conceded  that  it  ought  to  be  done;  but  when  it 
appears  that  this  is  not  the  purpose,  but  that  plaintiff  pro- 
poses if  this  patent  ambiguity  is  removed  to  claim  that  it 
conveyed  to  Mrs.  Ford  not  her  one-fourth,  free  of  her  mother's 
life  estate,  but  the  fourth  in  fee  simple  remainder  devised  to 
John  Cargill,  and  subsequently  bought  in  by  Mrs.  Agnes  Car- 
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gill  under  foreclosure  sale  of  John's  fourth,  it  is  perfectly  evi- 
dent that  a  result  that  never  was  contemplated  by  Mrs.  Cargill, 
or  Mrs.  Ford  either,  will  be  attained. 

That  Mrs.  Cargill  never  for  a  moment  considered  she  had 
accomplished  such  a  result  is  fully  evinced  by  her  own  war- 
ranty deed  to  Mrs.  John  Cargill,  her  son's  wife,  made  after 
she  had  purchased  his  remainder  in  fee.  Putting  ourselves 
in  the  place  of  Mrs.  Cargill,  and  understanding  that  she  only 
had  a  life  estate  in  this  land,  and  her  daughter,  Mrs.  Ford,  a 
remainder  in  a  fourth  of  it,  and  that  Mrs.  Cargill  had  three 
other  children,  having  the  same  interest,  and  that  Mrs.  Car- 
gill did  not  acquire  the  title  to  John  Cargill's  fourth  50® 
interest  in  remainder  for  more  than  two  years  after  the  exe- 
cution of  the  deed  to  Mrs.  Ford,  is  it  not  clear  that  she  had 
no  intention  of  giving  to  Mrs.  Ford  John's  share  when  she 
should  buy  it?  To  reject  any  part  of  her  deed  to  reach 
such  a  result  would  be  to  ignore  her  intention. 

If  Mrs.  Ford  was  not  satisfied  with  this  description  she 
should  have  applied  to  her  mother  in  her  lifetime  to  correct 
it,  for  it  is  very  clear  that  this  deed  being  a  simple  gratuity 
a  court  of  equity  would  not  have  enforced  it:  Mulock  v.  Mulock, 
31  N.  J.  Eq.  602;  Fry  on  Specific  Performance  of  Contracts, 
2d  ed.,  45;  Broumlee  v.  Fenwick,  103  Mo.  420;  Anderson  v. 
Scott,  94  Mo.  637. 

But  granting  that  the  word  "divided"  should  be  rejected 
from  the  description,  and  that  the  deed  is  construed  to  con- 
vey one  "  undivided  "  fourth,  the  very  opposite  of  what  the 
grantor  declared  she  was  conveying,  can  the  claim  of  plaintiff 
be  sustained,  that  the  subsequently  acquired  title  of  Mrs. 
Agnes  Cargill  to  the  fourth  devised  to  her  son  John  passed 
to  Mrs.  Ford  by  that  deed?  This  claim  is  based  upon  the 
statute  as  it  stood  in  1855.  "  If  any  person  shall  convey  any 
real  estate,  by  conveyance,  purporting  to  convey  the  same  in 
fee  simple  absolute,  and  shall  not,  at  the  time  of  such  con- 
veyance, have  the  legal  estate  in  such  real  estate,  but  shall 
afterward  acquire  the  same,  the  legal  estate  subsequently 
acquired  shall  immediately  pass  to  the  grantee,  and  such 
conveyance  shall  be  valid,  as  if  such  legal  estate  had  been  in 
the  grantor  at  the  time  of  the  conveyance":  1  Rev.  Stats.  1855, 
sec.  3,  p.  355. 

This  section  came  under  review  in  Bogy  v.  Shoab,  13  Mo. 
365.  Judge  Napton  said  in  that  case,  in  regard  to  the  words 
"  fee  simple  absolute":  "  It  then  depends  upon  the  character 
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of  the  deed,  whether  it  is  to  be  affected  by  our  statute.  It 
must  be  a  conveyance  purporting  to  pass  the  fee  simple  abso- 
lute  The  term  50*  'fee  simple'  is  known  at  the  com- 
mon law  as  one  which  defines  the  quantity  of  estate.  It  is 
used  in  contradistinction  from  a  fee  tail,  a  life  estate,  or  a 
term  of  years.  It  is  evidently  not  employed  in  this  sense  in 
this  provision  of  the  act.  It  was  surely  not  intended  that  a 
quitclaim  deed,  although  the  deed  uses  language  to  pass  the 
fee,  and  not  any  smaller  estate,  would  therefore  pass  a  new 
title  not  belonging  to  the  grantor  when  he  makes  the  deed. 
It  was  hardly  intended  to  apply  to  a  deed  conveying  all  right, 
title,  and  interest  of  the  grantor.  Such  a  deed  will  undoubt- 
edly pass  the  land  itself,  if  the  grantor  has  an  estate  therein, 
at  the  time  of  the  conveyance,  but  it  passes  no  estate  which 

was  not  then  possessed:  Brown  v.  Jackson,  3  Wheat.  452 

So,  where  a  party  had  a  vested  interest,  and  also  a  contingent 
remainder  in  lands,  and  conveyed  'all  his  right,  title,  and 
interest,'  the  deed  was  held  only  to  convey  his  vested  interest, 
although  in  this  case  the  deed  contained  a  general  warranty. 
....  Pelletreau  v.  Jackson,  11  Wend.  110":  Valle  v.  Clemens, 
18  Mo.  486. 

In  Brawford  v.  Wolfe,  103  Mo.  391,  it  was  held  that  the  doc- 
trine of  inurement,  whether  under  the  statute  or  common  law, 
is  raised  upon  the  covenants  of  title  contained  in  the  deed 
under  which  it  operates,  and  consequently  the  deed  of  a  mar- 
ried woman  only  operated  to  pass  all  her  existing  right,  title, 
and  interest,  citing  Barker  v.  Circle,  60  Mo.  259;  Reese  v. 
Smith,  12  Mo.  348;  State  Nat.  Bank  v.  Robidoux,  57  Mo.  446. 

The  common-law  reason  for  asserting  the  title  passed  by 
way  of  estoppel  was  that  it  prevented  circuity  of  action,  and 
hence  where  no  right  of  action  ever  existed  on  the  covenants, 
and  they  had  been  released,  extinguished,  or  otherwise  closed, 
some  courts  held  there  tub  no  estoppel,  and  the  after-acquired 
estate  would  not  pass. 

MO  To  this  rule,  that  where  no  action  existed  no  estoppel 
was  created,  there  are,  however,  a  number  of  well-defined 
exceptions.  Among  these  Mr.  Bigelow,  in  his  work  on  Estop- 
pel, 5th  ed.,  445,  mentions  as  a  sixth  exception  to  the  rule 
that,  "  where  the  consideration  of  the  grant  with  warranty 
was  love  and  affection  only." 

In  Robinson  v.  Douthitt,  64  Tex.  101,  the  father  conveyed  to 
his  son  for  love  and  affection  onlv.  The  father  bad  previously 
mortgaged  the  land.     Under  ttia  mortgage  it  was  sold  ana 
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purchased  by  a  stranger,  from  whom  the  father  subsequently 
bought  again.  The  father  again  sold  it  to  a  third  person.  In 
a  contest  between  the  son  and  the  last  purchaser  from  the 
father  it  was  held  that  the  father's  purchase  from  the  pur- 
chaser under  his  mortgage  inured  to  the  son. 

Stay  ton,  justice,  saying:  "We  are  of  the  opinion  that  the 
estoppel  exists  in  all  cases  as  against  a  grantor  and  subse- 
quent purchasers  from  him  with  notice  of  the  prior  convey- 
ance, when  a  valid  conveyance,  having  such  covenants  as  are 
found  in  the  deed  before  us,  is  executed  ":  Rawle  on  Covenants 
for  Title,  5th  ed.,  sec.  257;  3  Washburn  on  Real  Property,  399, 
407,  and  cases  cited. 

We  think  the  deed  in  this  case  must  be  considered  as 
founded  on  a  consideration  of  love  and  affection  alone,  and 
that  the  mere  nominal  sum  of  one  dollar  does  not  change  it 
into  one  for  bargain  and  sale:  Hatch  v.  Straight,  3  Conn.  34; 
8  Am.  Dec.  152;  Peck  v.  Vandenberg,  30  Cal.  11;  Salmon  v. 
Wilson,  41  Cal.  595;  Bradley  v.  Love,  60  Tex.  472;  1  Devlin 
on  Deeds,  sec.  11. 

But  notwithstanding  it  was  a  pure  donation,  if  otherwise 
valid,  a  subsequent  acquired  title  obtained  by  Mrs.  Cargill 
would  inure,  by  virtue  of  its  covenants,  to  Mrs.  Ford  and  her 
grantees  as  against  subsequent  purchasers  of  Mrs.  Cargill 
with  notice  of  said  deed.  Conceding,  then,  it  would  carry  an 
after-acquired  title  M1  as  against  one  having  notice,  the  only 
notice  with  which  Saxton  and  his  grantees  are  charged  is 
such  as  is  imparted  by  our  recording  acts. 

When  Mrs.  Cargill  made  the  deed  September  5,  1863,  she 
had  no  title  to  the  remainder  in  the  fourth  of  said  lands  de- 
vised to  John  Cargill,  her  son,  and  construing  her  deed  as  not 
void  for  uncertainty,  it  purported  to  convey  a  fee  simple,  but 
it  did  not  and  could  not  pass  John  Cargill's  fourth  until  she 
acquired  it  in  1865  by  the  trustee's  deed  recorded  December 
4,  1865.  On  March  4,  1871,  by  a  warranty  deed,  she  con- 
veyed this  share  of  John  Cargill  so  purchased  by  her  to 
Sarah  L.  Cargill,  his  wife,  which  deed  was  duly  recorded. 
By  mesne  conveyance,  for  value,  Saxton  became  the  pur- 
chaser of  this,  John  Cargill's,  fourth.  Mrs.  Nancy  Cargill  died 
in  1877.  Saxton  and  all  the  purchasers  subsequent  to  him 
bought  after  Mrs.  Cargill's  death. 

The  question  now  is,  when  they  came  to  search  the  record 
of  oonveyanoes,  were  they  bound  to  look  for  deeds  by  her  to 
this  fourth,  antedating  her  purchase  of  this  land  at  the  true- 
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tee's  sale  in  December,  1865?  Perhaps  no  more  important 
question  affecting  the  title  of  real  estate  could  be  raised  than 
the  effect  of  this  doctrine  of  inurement  of  after-acquired  title 
by  estoppel,  considered  with  reference  to  our  recording  acts, 
when  rights  of  innocent  purchasers  for  value  are  involved. 
Some  courts  hold  that:  "  The  obligation  created  by  estoppel 
not  only  binds  the  party  making  it,  but  all  persons  privy  to 
him;  the  legal  representatives  of  the  party,  those  who  stand 
in  his  situation  by  act  of  law,  and  all  who  take  his  estate  by 
oontract,  stand  in  his  stead,  and  are  subjected  to  all  the 
consequences  which  accrue  to  him.  It  adheres  to  the  land, 
is  transmitted  with  the  estate;  it  becomes  a  muniment  of 
title,  and  all  who  afterwards  acquire  the  title  take  it  subject 
to  the  51S  burden  which  the  existence  of  the  fact  imposes  on 
it.  These  principles  had  their  origin  at  a  very  early  period 
in  the  common  law":  Douglass  v.  Scott,  5  Ohio,  198;  Knight 
v.  Thayer,  125  Mass.  25.  Now,  this  language  is  broad  enough, 
if  logically  followed,  to  lead  to  the  result  that  the  after-ac- 
quired title  vested  in  the  grantee,  not  only  as  against  the 
grantor  and  his  heirs,  but  as  against  a  subsequent  purchaser 
from  the  latter  of  the  after-acquired  title. 

Mr.  Rawle,  who  has  given  the  subject  a  most  thorough  and 
rigid  analysis,  says:  This  rule,  when  applied  to  the  case  of 
a  bona  fide  purchaser  for  value  without  notice,  "cannot  har- 
monize with  the  spirit  of  the  registry  acts  in  force  in  this 
country,  and  leads  to  the  position,  which  certainly  cannot  be 
considered  as  tenable,  that  a  purchaser  must  search  the  reg- 
istry of  deeds,  not  only  from  the  time  when  his  grantor  ac- 
quired title,  but  also  for  a  series  of  years  before  that  time,  in 
order  to  discover  whether  he  had  previously  made  any  con- 
veyance (though  without  title)  to  any  other  person;  for,  if  he 
have,  that  person  will,  according  to  this  doctrine,  hold  the 
estate  as  against  this  purchaser,  and  if  the  property  has 
passed  through  several  hands,  a  similar  search  must  be  made'' 
as  to  each:  Rawle  on  Covenants  for  Title,  5th  ed.,  sec.  259. 
He  says  nothing  is  more  simple  than  what  is  termed  "  the 
line  of  title."  It  is  that  the  first  purchaser  should  search 
the  registry  for  the  deed  to  his  vendor,  and  trace  the  title 
thence  back  to  its  source.  If  he  finds  no  title  in  him,  as 
would  have  been  the  case  here,  then  it  is  his  fault  if  he  takes 
the  deed.  Now,  as  to  the  second  purchaser — one  who  buys 
after  the  vendor  acquires  a  title.  He  searches  till  he  finds  the 
deed  to  his  vendor,  and  traces  the  title  back  to  its  source.    He 
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finds  it  regular,  and  that  since  his  vendor  acquired  the  title  he 
has  not  conveyed  to  any  one  else.  He  is  not  expected  to  look 
for  conveyances  from  51S  his  vendor  prior  to  the  time  the 
vendor  acquired  the  title.  "  Yet,"  as  Mr.  Rawle  says,  "  ac- 
cording to  the  practical  effect  of  the  doctrine  now  being  con- 
sidered, and  apart  from  counter  equities,  the  purchaser,  having 
thus  brought  himself  within  all  the  provisions  of  the  registry 
laws,  is  not  protected  at  all  if  his  vendor  had,  before  he  ac- 
quired title,  conveyed  to  another,  with  covenants,  a  title 
which  was  without  existence  or  value":  Rawle  on  Covenants 
for  Title,  5th  ed.,  sec.  259. 

Judge  Hare  concurs  in  Mr.  Rawle's  views,  and  says  in  a 
note  to  Duchess  of  Kingston's  case,  2  Smith's  Lead.  Cas.,  8th 
ed.,  744:  "  It  necessarily  tends  to  give  to  a  vendee  who  has 
been  careless  enough  to  buy  what  the  vendor  has  not  got  to 
sell,  a  preference  over  subsequent  purchasers  who  have  ex- 
pended their  money  in  good  faith,  and  without  being  guilty 
of  negligence." 

In  Crockett  v.  Maguire,  10  Mo.  34,  Judge  Scott  said:  "The 
registry  of  a  deed  is  only  evidence  of  a  notice  to  after  pur- 
chasers under  the  same  grantor." 

In  Dodd  v.  Williams,  3  Mo.  App.  278,  the  St.  Louis  court  of 
appeals  held  that  an  examiner  of  titles  was  not  bound  to  ex- 
amine for  deeds  of  any  person  in  the  chain  of  title  before  the 
date  of  his  record  title. 

In  Calder  v.  Chapman,  52  Pa.  St.  359,  91  Am.  Dec.  163, 
Judge  Read  said:  "It  is  said  that,  'if  a  man  sells  and  con- 
veys land  to  which  he  has  no  right  or  title,  and  afterwards 
buys  or  acquires  the  title  to  the  same  land,  he  cannot  claim 
it  as  against  his  grantee';  and,  whether  this  rule  is  based  on 
estoppel  or  rebutter,  or  upon  the  equity  as  practiced  in  Penn- 
sylvania, by  which  that  which  ought  to  be  done  is  considered 
as  done,  is  perhaps  immaterial,  as  the  effects  of  our  recording 

acts  must  be  the  same  in  either  case '  It  is  a  doctrine, 

....  when  properly  understood  and  applied,  that  concludes 
the  truth  in  order  to  prevent  514  fraud  and  falsehood,  and 
imposes  silence  on  a  party  only  where,  in  conscience  and 
honesty,  he  should  not  be  allowed  to  speak.'  Now,  in  the 
present  case,  in  searching  for  encumbrances  or  conveyances, 
the  search  against  Calder  would  begin  with  his  title  from 
Chapman,  and  the  search  beyond  would  be  against  Chapman 
and  those  through  whom  he  claimed,  and  a  search  against 
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Calder  during  the  same  period  would  be  considered  an  utter 
absurdity." 

In  Ely  v.  Wilcox,  20  Wis.  523,  91  Am.  Dec.  436,  it  is  said: 
u  In  Massachusetts  it  is  held  that  in  searching  the  title  it  is 
not  necessary  to  search  the  record  as  against  an  antecedent 
grantor  of  the  land,  further  than  the  registry  of  a  deed  duly 
executed  by  him,  and  that,  when  such  a  deed  has  been  regis- 
tered, a  purchaser  under  the  grantee  will  not  be  affected  with 
notice  of  a  prior  deed  recorded  subsequently,  but  before  the 
period  of  his  purchase:  Connecticut  v.  Bradish,  14  Mass.  296; 
Trull  v.  Bigelow,  16  Mass.  418;  8  Am.  Dec.  144;  Soma  v. 
Brewer,  2  Pick.  184;  13  Am.  Dec.  406."  And  the  Massa- 
chusetts rule  is  approved  by  the  Wisconsin  court:  Odle  v. 
Odle,  73  Mo.  289;  2  Pomeroy's  Equity  Jurisprudence,  sec 
658. 

Our  conclusion  is,  that  a  recorded  deed  by  one  who  has  no 
title,  but  who  afterwards  acquires  the  title  by  recorded  deed, 
is  not  constructive  notice  to  a  subsequent  purchaser  in  good 
faith  from  the  common  grantor.  We  think  when  he  searches 
till  he  finds  the  deed  by  which  his  grantor  acquires  the  title, 
he  is  not  bound  to  look  for  deeds  made  prior  to  that  time. 
Such  prior  deeds  are  not  "  in  the  line  of  title,"  as  that  term  is 
used  by  conveyancers  and  searchers. 

When  Saxton  and  those  who  claimed  under  him  bought, 
Mrs.  Agnes  Cargill  was  dead.  The  fourth  they  bought  on  the 
face  of  the  deed  purported  to  be  John  Cargill's  fourth.  That 
fourth  was  conveyed  to  Sarah  Cargill  by  Mrs.  Agnes  Cargill. 
Looking  back,  5I5  then,  they  would  discover  that  John  Car- 
gill's  fourth  was  sold  to  his  mother  in  December,  1865.  The 
mother  was  dead.  Were  they  required  to  look  back  of  the 
time  she  acquired  John's  fourth  to  see  whether  she  had  deeded 
it  to  Mrs.  Ford  in  1863?    We  think  not. 

But  plaintiffs  claim,  that,  admitting  the  rule  to  be  as  we 
think  it  most  clearly  should  be,  still  Mrs.  Sarah  Cargill  was 
bound  to  look  back  and  see  whether  Mrs.  Agnes  Cargill  had 
not  conveyed  her  life  estate  in  John's  share  which  she  was 
conveying  to  her.  For  several  reasons  we  think  this  will  not 
avail  plaintiff.  1.  There  are  no  words  in  the  deed  of  1863  to 
Mrs.  Ford  that  in  any  manner  indicate  that  Mrs.  Agnes  Car- 
gill had  the  slightest  intention  of  conveying  the  John  Cargill 
share  at  that  time,  and  as  she  was  conveying  only  one-fourth 
out  of  four,  and  as  she  had  no  title  to  John's  share,  there  was 
nothing  in  that  deed  which  would  carry  notice  as  to  her  life 
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estate  in  John's  share:  Gatewood  v.  House,  65  Mo.  663.  But 
more  than  that,  John  Cargill,  by  his  father's  will,  only  took 
a  fourth  in  remainder.  He  only  mortgaged  a  fourth  in 
remainder.  His  mother  only  bought  what  he  mortgaged, 
and  by  her  deed  she  only  conveyed  what  she  purchased  at 
that  sale,  so  that  her  life  estate  was  not  involved  in  the 
examination,  and  we  must  hold  that  the  subsequent  pur- 
chasers were  unaffected  by  Mrs.  Ford's  deed,  even  if  it  were 
not  void  for  uncertainty. 

The  plaintiff  and  his  mother  have  paid  no  taxes  on  this 
land  since  obtaining  the  deed  in  1863,  have  asserted  no  title, 
and  his  claim  is  wholly  without  merit.  The  judgment  of  the 
circuit  court  is  reversed. 

All  concur.  

Deeds — After-acqoired  Title. — Where  a  person  conveys  land  in  which 
he  had  no  interest  at  the  time,  but  afterwards  acquires  title  thereto,  he  will 
not  be  permitted  to  claim  in  opposition  to  his  deed  from  the  grantee  or  any 
person  claiming  under  him:  Brown  v.  McCormick,  6  Watts,  60;  31  Am.  Dec. 
450,  and  note.  Land  acquired  by  a  grantor  subsequent  to  his  conveyance 
of  the  same  to  different  grantees  inures  to  the  benefit  of  the  first  grantee: 
Morrison  v.  Caldwell,  5  T.  B.  Mon.  426;  17  Am.  Dec.  84;  Wilson  v.  Troup, 
2  Cow.  195;  14  Am.  Dec.  458;  Clark  v.  Baker,  14  Cal.  612;  76  Am.  Dec.  449, 
and  note;  Kirkaldie  v.  Larrabee,  31  Cal.  455;  89  Am.  Dec.  205,  and  note. 
See,  also,  the  extended  notes  to  Trull  v.  Eastman,  37  Am.  Dec.  129;  Bank 
v.  Mersereau,  49  Am.  Dec.  231,  and  Frink  v.  Darst,  58  Am.  Dec.  583.  The 
decision  in  the  principal  case  is  well  calculated  to  thwart  or  annul  the  stat- 
ute therein  referred  to,  providing  that  if  a  person  conveying  property  by  a 
deed  purporting  to  be  of  the  fee  has  not  the  title,  but  acquires  it  subse- 
quently, such  after-acquired  title  shall  pass  by  such  prior  conveyance.  The 
decision  is  based  upon  two  assumptions:  1.  That  to  permit  the  prior  grantee 
to  hold  the  "title,  as  against  a  subsequent  one,  is  to  reward  one"  who  has 
been  careless  enough  to  buy  what  the  vendor  has  not  got  to  sell;  and  2. 
That  a  searcher  of  records  may  properly  content  himself  with  examining 
the  records  for  conveyances  and  encumbrances  only  from  the  time  of  the 
making  of  a  conveyance  to  the  party  whose  title  he  is  examining.  If,  how- 
ever, the  person  taking  the  first  conveyance  has  had  inserted  therein  cove- 
nants of  seisin  or  of  warranty,  or  such  words  as  the  statute  of  the  state 
require  to  vest  in  him  any  title  which  his  grantor  may  subsequently  acquire, 
he  has  not  been  negligent.  Moreover,  if  his  grantor  does  afterwards  acquire 
the  title,  it  at  once,  by  operation  of  law,  passes  by  the  prior  conveyance, 
and  vests  in  the  prior  grantee.  If,  afterwards,  the  grantor  makes  a  second 
sale  and  conveyance  he  makes  them  when  he  again  has  no  title;  and  if  the 
first  purchaser  was  careless  in  taking  his  conveyance  before  the  grantor  had 
any  title  the  second  purchaser  is  equally  careless  in  making  a  purchase  after 
the  only  title  which  the  common  grantor  ever  held  has  passed  to  the  first 
purchaser  by  the  operation  given  by  law  to  the  first  deed. 

If  it  be  true,  as  it  has  always  been,  that  a  title  when  acquired  may,  with- 
er! any  conveyance  made  after  its  acquisition,  pass,  by  way  of  estoppel. 
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under  a  prior  conveyance,  then  searchers  of  records  have  no  right  to  ignore 
this  principle  of  law;  but,  in  recognition  of  it,  must  search  for  conveyances 
containing  covenants  for  title  as  against  each  person  in  whom  at  any  time 
the  title  has  vested,  irrespective  of  the  date  of  such  conveyances.  If  this 
be  not  true,  the  effect  of  such  conveyances  and  covenants  may  always  be 
avoided  by  a  sale  of  the  property  to  a  person  having  no  knowledge  thereof, 
and  persons  without  such  knowledge  may  always  be  found  if,  as  in  the  prin- 
cipal case,  they  are  rewarded  for  their  ignorance.  In  nearly  all  of  the  states 
a  judgment  lien  is  held  to  attach  to  lands  acquired  after  the  docketing  of 
the  judgment:  Freeman  on  Judgments,  sec.  307;  and,  if  this  is  true,  there 
must  be  a  necessity  for  searching  for  judgment  liens  against  the  owner  of 
real  property  before,  as  well  as  after,  he  acquired  his  title.  We  do  not 
understand  that  the  effect  of  the  registration  laws  is  restricted  to  the  mere 
indexing  of  conveyances  and  encumbrances,  and  that  an  intending  purchaser 
does  his  whole  duty  by  examining  the  indices  as  to  any  claimant  from  and 
after  his  acquisition  of  the  title.  He  is  charged  by  law  with  notice  of  the 
content*  of  all  instruments  properly  of  record,  and  which,  in  fact,  affect  the 
title. 
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Liverpool  and  London  and  Globe   Insurance 
Company  v.  Buokstaff. 

[38  Nebraska,  146.] 

Insurance — Condition  Against  Allowing  Premises  to  Become  Vacant. 
If  a  tenant  of  the  insured  occupies  the  insured  premises  until  one  day 
before  they  are  destroyed  by  fire,  when  he  partially  moves  out,  leaving 
a  part  of  his  furniture  in  the  building,  the  premises  are  not  vacant  and 
unoccupied  within  the  meaning  of  a  policy  which  becomes  void  if  the 
insured  property  becomes  vacant  and  unoccupied  during  the  term  of 
the  insurance,  without  notice  to  and  the  written  consent  of  the  insurer. 

Appellate  Practice — Judgments— Admission  of  Incompetent  Evidence. 
A  judgment  rendered  by  the  court  in  a  case  tried  without  a  jury 
cannot  be  reversed  for  the  admission  of  incompetent  evidence. 

Harwood,  Ames  &  Kelly,  for  the  plaintiff  in  error. 
C.  0.  Whedon,  for  the  defendant  in  error. 

14T  Norval,  J.  This  is  an  action  upon  a  fire  insurance 
policy  issued  by  the  plaintiff  in  error  upon  the  same  building 
covered  by  the  policy  sued  on  in  the  case  of  German- American 
Ins.  Co.  v.  Buckstaff,  38  Neb.  135,  decided  herewith.  The 
stipulations  in  the  policies  are  substantially  alike,  and  the 
issues  presented  by  the  pleadings  in  the  two  cases  are  the 
same.  By  agreement  of  parties  this  cause  was  submitted  to 
the  trial  court  on  the  evidence  taken  in  that  suit.  There 
was  judgment  for  plaintiff  in  the  sum  of  sixteen  hundred  and 
ninety-four  dollars  and  eighty-two  cents. 

What  is  said  in  the  opinion  in  the  case  above  referred  to 
bearing  upon  the  charge  of  the  court  does  not  apply  to  the 
case  before  us,  nor  will  a  cause  tried  to  the  court  be  reversed 
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for  the  admission  of  incompetent  testimony:  Enyeart  v.  Davis, 
17  Neb.  228;  Willard  v.  Foster,  24  Neb.  213.        * 

It  is  claimed  that  the  building  was  vacant  and  unoccupied 
without  the  consent  of  the  company.  The  proof  shows  that 
when  the  policy  was  written,  and  from  thence  until  about  the 
time  of  the  loss,  the  building  was  occupied  and  used  as 
a  hotel  by  one  William  Splain,  a  tenant  of  the  plaintiff. 
The  hotel  was  closed  to  the  public  on  October  20th,  and  the 
tenant  moved  out  on  that  day,  or  the  following,  and  the 
building  thereby  became  unoccupied,  except  a  portion  of 
the  furniture  and  other  personal  property  remained  therein 
at  the  time  of  the  fire,  which  occurred  on  the  night  of  October 
21st.  As  to  just  what  amount  of  property  was  in  the  build- 
ing when  it  burned,  the  evidence  is  conflicting.  That  intro- 
duced by  the  plaintiff  tends  to  prove  that  a  considerable 
portion  yet  remained,  while  there  is  other  evidence  148  which 
goes  to  show  that  all  the  personal  effects  belonging  to  the 
tenant  were  removed,  except  a  table,  some  broken  bedsteads, 
a  few  dishes,  and  a  lot  of  broken  crockery.  There  was  also 
evidence  to  the  effect  that  the  tenant  had  paid  up  his  rent 
to  November  1st,  while  there  is  to  be  found  other  testimony 
contradicting  this,  and  tending  to  show  that  Mr.  Splain  was 
in  default  in  the  payment  of  rent,  and  that  a  few  days  before 
the  loss  he  was  notified  by  the  plaintiff  to  quit  the  premises. 
The  plaintiff  had  not  taken  possession  of  the  building,  nor 
had  he  received  the  keys  therefor  from  the  tenant.  Of  course 
it  was  competent  for  the  trial  court  to  pass  upon  the  conflict- 
ing evidence  and  determine  what  should  be  believed  and 
what  rejected.  The  finding  being  in  favor  of  the  plaintiff, 
we  must  regard  as  established  every  fact  which  the  testimony 
in  his  favor  tends  to  prove. 

Is  the  company  relieved  from  liability  for  the  loss  by  rea- 
son of  the  condition  in  the  policy  declaring  the  policy  void,  if 
the  insured  premises,  during  the  term  of  the  insurance, 
should  become  vacant  or  unoccupied  without  notice  to  and 
consent  of  the  company  in  writing? 

In  Springfield  Fire  etc.  Ins.  Co.  v.  McLimans,  28  Neb.  846, 
it  was  held  that  a  temporary  vacancy  of  a  building  will  not 
defeat  a  recovery  upon  a  policy.  And  there  can  be  no  doubt, 
both  upon  reason  and  authority,  that  such  is  the  rule.  Some 
of  the  authorities  hold  that  the  vacancy  of  a  building  during 
the  time  necessary  for  the  changing  of  tenants  of  the  assured 
will  be  fatal  under  the  ordinary  terms  and  conditions  in  a 


726       Liverpool  etc.  Ins.  Co.  v.  Buckstafp.     [Nebraska, 

fire  insurance  policy.  But  we  are  unwilling  to  go  that  far. 
It  seems  to  the  writer  that  such  a  temporary  vacancy  was  a 
contingency  contemplated  by  the  parties,  and  against  which 
the  provision  was  not  intended  to  apply.  Many  recent  au- 
thorities so  hold. 

In  Hotchkiss  v.  Phoenix  Ins.  Co.,  76  Wis.  269,  20  Am.  St. 
Rep.  69,  Lyon,  J.,  in  construing  the  term  "  vacant  or  un- 
occupied "  in  an  insurance  policy,  observes:  "Under  certain 
circumstances,  premises  may  be  vacant  or  unoccupied,  when 
under  other  circumstances  premises  in  like  situation  may  not 
be  so  within  the  meaning  of  that  term  in  insurance  policies. 
Thus,  if  one  insures  his  dwelling-house,  described  in  the 
policy  as  occupied  by  himself  as  his  residence,  and  moves 
out  of  it,  leaving  no  person  in  the  occupation  thereof,  it 
thereby  becomes  vacant  or  unoccupied.  But  if  he  insures 
it  as  a  tenement-house  or  as  occupied  by  a  tenant,  it  may 
fairly  be  presumed,  nothing  appearing  to  the  contrary,  that 
the  parties  to  the  contract  of  insurance  contemplated  that  the 
tenant  was  liable  to  leave  the  premises,  and  that  more  or 
less  time  might  elapse  before  the  owner  could  procure  an- 
other tenant  to  occupy  them,  and  hence  that  the  parties  did 
not  understand  that  the  house  should  be  considered  vacant, 
and  the  policy  forfeited  or  suspended,  according  to  its  terms, 
immediately  upon  the  tenant's  leaving  it.  This  distinction 
is  made  in  some  of  the  cases — in  Lockwood  v.  Middlesex  Mu- 
tual Assur.  Co.,  47  Conn.  561;  Whitney  v.  Black  River  Ins.  Co., 
9  Hun,  39;  1  Wood  on  Insurance,  sec.  91,  pp.  208-210,  and 
cases  cited." 

The  following  sustain  the  above  doctrine:  Traders'  Ins.  Co 
v.  Race,  142  111.  338;  Home  Ins.  Co.  v.  Wood,  47  Kan.  521 
Doud  v.  Citizens'Ins  Co.,  141  Pa.  St.  47;  23  Am.  St.  Rep.  263 
Roe  v.  Dwelling  House  Ins.  Co.,  149  Pa.  St.  94;  34  Am.  St 
Rep.  595;  American  Central  Ins.  Co.  v.  Clarey,  28  111.  App 
195;  City  Planing  etc.  Co.  v.  Merchants'  etc.  Ins.  Co.,  72  Mich 
654;  16  Am.  St.  Rep.  552. 

We  are  satisfied  that  the  trial  court  was  justified  in  finding 
that  the  premises  were  not  "  vacant  and  unoccupied  "  within 
the  meaning  of  that  term  in  the  policy.  The  judgment  is 
affirmed.  

Insurance— Vacancy  or  Premises— Change  o*  Tenants. — A  tempo- 
rary vacation  of  insured  premises  for  four  days  occurring  upon  a  change  of 
tenants,  and  to  suit  the  convenience  of  the  departing  tenant,  is  not  such  a 
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cessation  of  occupancy  as  will  vitiate  a*policy,  providing  that  it  shall  be 
void  if  the  building  insured  shall  "  become  vacant  or  unoccupied  or  not  in 
a8e,"  and  provided,  also,  that  the  loss  occurred  during  sncb  vacancy:  Roe  v« 
Dwelling  House  Ins.  Co.,  149  Pa.  St.  94;  34  Am.  St.  Rep.  595,  and  note,  with 
the  cases  collected.  Under  a  policy  of  insurance  on  leased  premises,  which 
contains  a  condition  against  leaving  the  premises  vacant  or  unoccupied,  a 
reasonable  time  must  be  allowed  to  carry  out  a  chauge  of  tenants  or  occu- 
pancy: Doud  v.  Citizens'  Ins.  Co.,  141  Pa.  St.  47;  23  Am.  St.  Rep.  263,  and 
note;  Cummins  v.  Agricultural  Ins.  Co.,  67  N.  Y.  260;  23  Am.  Rep.  Ill, 
and  note. 

Appeal — Immaterial  Error. — Error  cannot  be  predicated  upon  the  ad- 
mission  of  immaterial  testimony  in  a  case  tried  by  the  court  without  a  jury, 
when  the  evidence  otherwise  justifies  the  findings  and  judgment:  Deioey  v. 
Allgire,  37  Neb.  6;  40  Am.  St  Rep.  468.  The  reception  of  incompetent  evi- 
dence is  not  a  sufficient  ground  for  reversing  the  judgment  when  the  action 
was  tried  before  the  court  without  a  jury:  Frisk  v.  Reigelman,  75  Wis.  499; 
17  Am.  St.  Rep.  198. 


Fireman's    Fond    Insurance  Co.  v.  'Bookstaff. 

[38  Nebraska,  150.] 
Insurance— Limitation  of  Time  to  Commence  Action.— Under  a  policy 
of  insurance  providing  that  no  action  shall  be  maintained  thereon  unless 
brought  within  six  months  after  the  loss,  which  shall  not  become  pay- 
able until  sixty  days  after  proofs  thereof  are  received  by  the  company, 
the  limitation  commences  to  run  only  from  the  time  the  loss  is  due  and 
payable,  and  suit  may  be  brought  within  six  months  from  the  expira- 
tion of  the  sixty  days. 

Harwood,  Ames  &  Kelly,  for  the  plaintiff  in  error. 
C.  0.  Whedon,  for  the  defendant  in  error. 

181  Nobval,  J.  This  record  presents  one  question  not 
raised  nor  considered  in  the  cases  of  the  German- American 
Ins.  Co.  v.  Buckstaff,  38  Neb.  135,  and  Liverpool  etc.  Ins.  Co. 
v.  Buckstaff,  38  Neb.  146,  ante,  p.  724,  and  that  is,  whether 
the  action  is  barred  by  the  terms  of  the  policy.  One  of  the 
stipulations  in  the  policy  is  as  follows: 

"It  is  furthermore  hereby  expressly  provided  and  mutually 
agreed  that  no  suit  or  action  against  this  company  for  the 
recovery  of  any  claim  by  virtue  of  this  policy  shall  be  sus- 
tained in  any  court  of  law  or  chancery  ....  unless  such 
suit  or  action  shall  be  commenced  within  six  months  after  the 
occurrence  of  the  fire  by  reason  of  which  the  claim  for  loss  or 
damage  is  made;  and  should  any  suit  or  action  be  commenced 
against  this  company  after  the  expiration  of  the  aforesaid  six 
months,  lapse  of  time  shall  be  taken  and  deemed  as  conclu- 
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sive  evidence  against  the  validity  of  such  claim,  any  statute 
of  limitations  to  the  contrary  notwithstanding." 

The  policy  also  provides  that  the  loss  is  not  payable  until 
sixty  days  after  the  proofs  of  loss  have  been  received  by  the 
company  at  its  office  in  Chicago,  Illinois.  It  appears  that 
such  proofs  were  furnished  November  3,  1887;  that  the  fire 
occurred  on  the  twentj'-first  day  of  October  of  the  same  year, 
and  this  action  was  begun  on  the  fourth  day  of  May,  1888. 

When  did  the  period  of  limitation  commence  to  run?  The 
identical  question  was  before  the  court  in  German  Ins.  Co.  v. 
Fairbank,  32  Neb.  750;  29  Am.  St.  Rep.  459.  It  was  there 
held  that  the  limitation  commenced  to  run  from  the  time  the 
loss  is  due  and  payable.  Following  that  case,  and  the  nu- 
merous authorities  cited  in  the  opinion,  we  must  hold  that 
the  plaintiff's  cause  of  action  did  not  accrue  until  the  expira- 
tion of  sixty  days  after  the  proofs  of  loss  were  received  by  the 
company,  and,  the  action  having  been  instituted  within  six 
15a  months  after  the  expiration  of  this  sixty  days,  the  suit 
was  not  barred. 

This  case  was  decided  in  the  district  court  upon  the  evi- 
dence adduced  on  the  trial  of  the  German  American  Insur- 
ance Company  against  this  defendant  in  error,  and  upon 
which  the  decision  was  based  in  the  Liverpool  &  London  & 
Globe  Insurance  Company  case.  For  the  reasons  stated  in 
the  opinion  filed  herewith  in  the  latter  case  the  same  judg- 
ment will  be  entered  in  this. 

Judgment  affirmed.  

Insurance— Limitation  of  Action  on  Policy.  —  Where  a  policy  of  fir» 
insurance  contains  a  stipulation  that  no  action  upon  the  policy  shall  be  sus- 
tained unless  commenced  within  six  months  after  the  time  the  fire  shall  have 
occurred,  the  period  of  limitation  begins  to  run  from  the  date  of  the  fire,  al- 
though the  policy  also  provides  that  uo  loss  shall  become  due  and  payable  until 
proof  of  loss  is  made  and  examined  by  the  company:  State  Ins.  Co.  v.  Meesman, 
2  Wash.  459;  26  Am.  St.  Rep.  870,  and  extended  note;  Hart  v.  Citizens'  Ins. 
Co.,  86  Wis.  77;  39  Am.  St.  Rep.  877.  The  doctrine  of  the  principal  case 
that  the  limitation  commences  to  run  only  from  the  time  that  the  loss  is  due 
and  payable  is  sustained  by  German  Ins.  Co.  v.  Fairbank,  32  Neb.  750;  29 
Am.  St.  Rep.  459. 
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Belknap  v.  Stewart. 

[38  Nebraska,  304.] 

Evidence. — Decree  or  Divorce  ii  not  evidence  in  another  suit  except  in 
a  case  in  which  the  same  parties,  or  their  privies,  are  litigating  in 
regard  to  the  same  subject  of  controversy. 

Evidence — Decree  of  Divorce In  an  action  by  a  third  person  against 

a  husband  to  recover  for  necessaries  furnished  his  wife  while  living 
apart  from  him  a  judgment  granting  the  wife  a  decree  of  divorce  on 
the  ground  of  her  husband's  cruelty  is  not  admissible  to  show  that  she 
waa  justified  in  living  apart  from  him,  and  therefore  carried  his  credit 
with  her. 

Husband  and  Wife —  Separation  —  Liability  of  Husband  for  Neces- 
saries Fdrnished  Wife.— Without  a  special  promise  of  the  husband 
to  pay  for  the  board  and  lodging  of  his  wife,  living  apart  from  him,  he 
is  not  liable  therefor  unless  she  is  living  separate  from  him  by  his  con* 
sent,  or  his  conduct  is  such  as  to  justify  her  in  thus  living  apart  from 
him. 

Pound  &  Burr,  for  the  plaintiff  in  error. 

Sawyer  &  Snell,  for  the  defendant  in  error. 

306  Raoan,  C.  Belknap  sued  Stewart  in  the  district  court 
of  Lancaster  county,  alleging  in  his  petition  "  thaton  the  seven- 
teenth day  of  September,  1889,  Anna  R.  Stewart,  wife  of  the 
defendant,  commenced  boarding  and  lodging  at  plaintiff's 
house,  and  continued  to  board  and  lodge  with  plaintiff  until 
the  thirty-first  day  of  December,  1889;  that  said  defendant 
caused  the  said  Anna  R.  Stewart,  his  wife,  to  leave  the  home 
of  the  defendant,  and  that  she  was  obliged  to  leave  said  de- 
fendant's home  on  or  about  said  seventeenth  day  of  Septem- 
ber; that  the  defendant  agreed  to  pay  for  said  board  and 
lodging  what  the  same  was  reasonably  worth,  and  that  said 
board  and  lodging  were  reasonably  wortli  the  sum  of  four 
dollars  and  fifty  cents  per  week.  No  part  of  the  same  had 
been  paid,  and  there  was  due  the  plaintiff  from  the  defendant 

the  sum  of  $ ."     Stewart's  answer  to  this  petition,  so  far 

as  we  notice  it,  was:  1.  A  general  denial  of  all  the  allegations 
of  the  petition;  2.  That  at  all  the  times  mentioned  in  plain- 
tiff's petition  he  was  the  owner  of,  and  in  possession  of,  a 
comfortable  home  in  the  city  of  Lincoln,  which  he  had  pro- 
vided with  suitable  provisions  and  board,  all  of  which  were 
free  to  the  said  Anna  R.  Stewart,  and  that,  if  she  procured 
board  of  the  plaintiff,  she  did  it  without  the  consent  of  the 
defendant,  and  wholly  upon  her  own  responsibility.  Stewart 
had  a  verdict  and  judgment,  and  Belknap  brings  the  case 
here. 
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From  the  record  before  us  it  appears  that  on  the  22d  of 
September,  1889,  Stewart's  wife  left  his  home  and  began 
boarding  and  lodging  with  Belknap,  and  so  continued  until 
December  31,  1889.  Two  days  after  Stewart's  wife  left  him 
she  began  a  suit  against  him  for  divorce  on  the  grounds  of 
extreme  cruelty,  and  some  time  afterwards  obtained  a  decree 
of  divorce  on  those  grounds.  On  the  trial  of  this  case  the 
pleadings,  findings,  decree,  and  all  the  other  proceedings  in 
the  divorce  case  were  without  objection  30T  read  in  evidence 
to  the  jury  by  Belknap's  counsel.  When  the  court  came  to 
charge  the  jury  he  excluded  from  their  consideration  all  these 
pleadings  and  proceedings  in  the  divorce  suit.  This  action 
of  the  court  is  one  of  the  errors  assigned  here  by  Belknap. 
The  court  was  entirely  right  in  so  excluding  them  from  the 
jury's  consideration.  They  should  not  have  been  admitted 
in  the  first  place.  The  object  of  using  these  divorce  proceed- 
ings and  decree  as  evidence  in  this  case  was  to  establish  con- 
clusively the  fact  that  Mrs.  Stewart,  by  reason  of  her  husband's 
extreme  cruelty  towards  her,  had  just  cause  for  leaving  his 
home,  and  that  she  therefore  carried  her  husband's  credit 
with  her.  But  were  the  divorce  proceedings  and  decree  com- 
petent evidence  in  the  case  at  bar  for  such  purpose?  We 
think  not. 

Burlen  v.  Shannon,  3  Gray,  388,  was  a  suit  by  a  third 
party  against  the  husband  for  necessaries  furnished  the  wife 
The  court  said:  u  The  decree  of  divorce  was  not  competent 
evidence,  because  it  was  not  between  the  same  parties.  In 
that  case  it  was  the  wife  against  the  husband;  in  the  present, 
it  is  a  person  who  has  furnished  the  wife  with  necessaries,  and 
he  sues  the  husband.  It  has  been  argued  that  a  direct 
adjudication  of  a  court  having  a  peculiar  jurisdiction  on  the 
subject  of  marriage  and  divorce,  like  a  decree  in  a  process 
in  rem,  is  conclusive  and  binding  upon  all  persons  having  to 
establish  or  contest  the  conclusions  of  fact  determined  by  it. 
We  have  no  doubt  that  this  court  has  a  peculiar  jurisdiction 
on  the  subject  of  marriage  and  divorce,  and  that  a  decree 
upon  a  libel  for  divorce  directly  determining  the  status  of  the 
parties,  that  is,  whether  two  persons  are  or  are  not  husband 
and  wife,  or,  if  they  have  been  husband  and  wife,  that  such 
a  decree  divorcing  them,  a  vinculo  or  a  mensa,  would  be  con- 
clusive of  the  fact,  in  all  courts  and  everywhere,  that  they 
are  so  divorced.  If  it  were  alleged  that  a  marriage  were  abso- 
lutely void  as  being  within  the  degrees  of  consanguinity,  a 
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decree  of  this  court,  on  a  libel  by  *08  one  of  the  parties 
against  the  other,  adjudging  the  marriage  to  be  void  or  valid, 
would  be  conclusive  everywhere The  legal  social  re- 
lation and  condition  of  the  parties,  as  being  husband  and 
wife  or  otherwise,  divorced  or  otherwise,  is  what  we  under- 
stand by  the  term  'status.1  To  this  extent  the  decree  in 
question  had  its  full  effect  by  which  every  party  is  bound. 
....  Beyond  this  legal  effect  in  a  judgment  in  a  case  of 
divorce — that  of  determining  the  status  of  the  parties — the 
law  applies  as  in  other  judicial  proceedings,  that  a  judgment 
is  not  evidence  in  another  suit,  except  in  a  case  in  which 
the  same  parties  or  their  privies  are  litigating  in  regard  to 
the  same  subject  of  controversy. 

"  But  it  is  contended  that  there  was  a  privity  between  the 
party  suing  for  necessaries  furnished  the  wife  and  the  wife 
herself,  so  as  to  make  the  judgment  in  a  former  suit  by  the 
wife  against  the  husband  evidence  in  plaintiff's  suit  against 
him.  But  the  case  is  not  within  any  of  the  definitions  of 
privity,  either  in  law  or  in  fact,  known  and  recognized  by 
the  rules  of  the  law.  In  regard  to  the  rights  sued  for  in  this 
action,  this  plaintiff  does  not  claim  the  same  right  or  inter- 
est which  the  wife  could  claim  as  privy  in  contract  or  in 
blood,  or  in  estate.  The  relation  of  the  wife  was  much  more 
nearly  that  of  an  agent  having  an  authority  to   bind  the 

defendant  by  a  contract No  judgment  in  a  suit  between 

such  agent  and  the  defendant  can  be  evidence.  One  test  to 
decide  whether  a  judgment  is  admissible  as  between  privies 
is  to  inquire  whether  it  would  be  mutual.  Both  of  the  liti- 
gants must  be  alike  concluded,  or  the  proceedings  cannot  be 
set  up  as  conclusive  upon  either. 

44 This  rule,  that  a  judgment  must  be  between  the  same 
parties  or  their  privies  is  to  be  construed  strictly  to  mean 
parties  claiming  under  the  same  title.  The  present  plaintiff 
could  not  in  any  form  have  appeared  in  the  suit  for  divorce  or 
taken  any  part  in  the  trial,  or  put  any  question  to  *°*  a  wit- 
ness, or  appealed  from  the  judgment A  judgment  or 

judicial  determination  is  conclusive  even  between  the  parties 
as  evidence  only  of  what  is  directly  put  in  issue  and  tried, 
not  of  the  collateral  and  incidental  facts  which  are  involved 
in  the  discussion,  but  not  embraced  in  the  decree. 

41  The  decree  in  question  does  not  directly  bear  upon  the 
fact  whether  the  wife  was  justified  in  absenting  herself  from 
her  husband's  house,  or  whether  in  fact  she  did  absent  her- 
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self.  ....  She  may  have  suffered  extreme  cruelty,  and  yet  not 
absented  herself  from  her  husband's  house;  and  so,  vice  versa* 
she  may  have  been  placed  in  such  a  condition  of  suffering  or 
danger  as  would  render  it  justifiable  to  leave  her  husband's 
house  without  having  suffered  extreme  cruelty." 

This  case  is  directly  in  point  here,  and  we  approve  both  of 
the  reasoning  and  the  conclusion  thereof.  It  follows  that  the 
court  did  not  err  in  taking  the  divorce  proceedings  from  the 
consideration  of  the  jury. 

Another  error  alleged  here  by  Belknap  is  the  refusal  of  the 
court  to  give  to  the  jury  the  following  instruction:  "  The  jury 
are  instructed  that  if  they  find  from  the  evidence  that  said 
defendant,  Asa  Stewart,  and  his  wife,  Anna  Stewart,  had  due 
and  regular  trial  in  the  action  for  a  divorce  in  this  court  before 
the  Honorable  Allen  W.  Field,  and  that  in  that  action  the 
said  court  made  findings  of  fact  as  follows:  'Finds  that  the 
plaintiff  and  defendant  were  duly  married  at  the  city  of  Keo- 
kuk, state  of  Iowa,  on  the  seventh  day  of  November,  1865,  as 
6et  forth  in  said  petition,  and  that  ever  since  said  marriage 
plaintiff  has  conducted  herself  towards  the  defendant  as  a 
faithful,  chaste,  and  obedient  wife;  finds  that  the  defendant 
has  been  guilty  of  extreme  cruelty  towards  the  plaintiff  as  in 
her  petition  alleged,  and  all  without  just  cause  or  provocation/ 
then  you  are  instructed  that  said  defendant,  Asa  Stewart,  is 
bound  and  concluded  by  such  findings  of  the  court  in  said 
action  for  a  divorce."  31°  What  has  already  been  said  dis- 
poses of  this  assignment.  Had  the  court  permitted  the  divorce 
proceedings  to  remain  before  the  jury  it  would  have  been  error 
to  give  this  instruction. 

Another  error  alleged  is:  "On  the  trial  of  this  case  the 
rules  of  evidence  seem  to  have  been  entirely  disregarded,  as 
leading  questions  were  allowed  to  be  asked  Stewart  as  a  wit- 
ness." The  record  discloses  that  Stewart  was  afflicted  with 
paralysis,  and,  in  order  to  elicit  any  thing  from  him,  it  seems 
to  have  been  necessary  to  so  frame  questions  that  he  could 
answer  in  monosyllables.  The  court  did  not  err  in  permitting 
leading  questions  to  be  propounded  to  this  witness.  There 
were  two  issues  in  this  case:  1.  Did  Mrs.  Stewart  have  such 
cause  for  leaving  her  husband's  home  as  to  render  him  liable 
for  her  support  by  Belknap?  2.  Did  Belknap  furnish  Mrs. 
Stewart  board  and  lodging  on  her  own  credit  or  on  the  credit 
of  her  husband?  There  is  evidence  in  the  record  to  support 
the   finding  of  the  jury  in  Stewart's  favor  on   both  these 
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issues.  The  correct  rule  undoubtedly  in  such  cases  as  the 
one  at  bar  is,  in  the  absence  of  any  special  promise  of  the 
husband  to  pay  for  the  board  and  lodging  of  his  wife  living 
apart  from  him,  he  will  not  be  responsible  therefor,  unless  she 
was  living  separate  from  him  by  his  consent,  or  his  conduct 
was  such  as  to  justify  her  in  leaving  his  bed  and  board: 
Schnuckle  v.  Bierman,  89  111.  454.  There  is  no  evidence  in 
the  record  that  Stewart  ever  promised  to  pay  his  wife's  board 
and  lodging,  nor  is  there  any  evidence  that  she  lived  apart 
from  him  by  his  consent. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  affirmed.       

Evidence. — Judgments,  When  Admissible  Against  Persons  not  Par- 
ties nor  Privies  to:  See  Missouri  Pac.  By.  Co.  v.  Heidenheimer,  82  Tex. 
195;  27  Am.  St.  Rep.  861;  Bridger  v.  Ashville  etc.  B.  B.  Co.,  27  S.  C.  456; 
13  Am.  St.  Rep.  653;  FaJiey  v.  Grotty,  63  Mich.  383;  6  Am.  St.  Rep.  305; 
and  note;  and  Pico  v.  Webster,  14  CaL  202;  73  Am.  Dec.  647,  and  note. 

HCSBAND    AND    WlFE — SEPARATION — HUSBAND'S    LIABILITY    FOR    NECES- 

8aries. — A  husband  is  liable  for  necessaries  supplied  to  a  wife  constrained 
to  live  apart  from  him  by  his  mistreatment  of  her:  Mitchell  v.  Treanor,  1 1 
Ga.  324;  56  Am.  Dec.  421,  and  note;  Billing  v.  PilcJier,  7  13.  Mon.  458;  46 
Am.  Dec.  523,  and  note;  Walker  v.  Simpson,  7  Watts  &  S.  83;  42  Am.  Dec. 
216,  and  note.  If  a  wife  has  adequate  means  of  support  she  cannot  pro- 
cure necessaries  on  the  credit  of  her  husband,  though  she  is  living  separate 
from  him  for  a  justifiable  cause:  Hunt  v.  Hayes,  64  Vt.  89;  33  Am.  St.  Rep. 
917,  and  note.  A  wife  deserted  without  cause  by  her  husband  may  bind 
him  by  a  contract  for  her  necessaries:  Oinson  v.  Heritage,  45  Ind.  73;  15 
Am.  Rep.  258;  Carstens  v.  Hanselman,  61  Mich.  426;  1  Am.  St.  Rep.  606, 
and  note.  The  implied  authority  of  a  wife,  known  to  live  separate  from  her 
husband,  to  bind  him  for  necessaries  furnished  her  depends  wholly  upon  his 
legal  obligation  to  provide  for  her:  QUI  v.  Bead,  5  R.  I.  343;  73  Am.  Dec 
73,  and  note.  See,  also,  Cunning/iam  v.  Irwin,  7  Serg.  &  R.  247;  10  Am. 
Deo.  458,  and  extended  note. 
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Negotiable  Instruments— Indorsement  of— Parol  Evidence  to  Vary.— 
Parol  proof  of  a  contemporaneous  parol  agreement  is  admissible  to  ex- 
plain or  qualify  a  blank  indorsement  of  a  promissory  note  in  an  action 
between  the  parties  thereto. 

Negotiable  Instruments— Indorsement  in  Blank  -Parol  Evidence  to 
Vary. — A  blank  indorsement  of  a  negotiable  instrument  before  due, 
transferred  to  a6ow«  fide  holder  in  the  due  course  of  business,  establishes 
a  liability  which  cannot  be  varied  by  parol  evidence. 

Negotiable  Instruments— Blank  Indorsements— Parol  Evidence  to 
Vary. — As  between  the  partis*  to  a  negotiable  instrument,  a  blank  iu- 


734  Holmes  v.  First  National  Bank.     [Nebraska, 

dorsenieut  may  be  modified  by  parol  evidence,  and  tbe  entire  transac- 
tion may  be  thus  shown,  although  resting  partly  in  writing  and  partly 
in  parol.  This  does  not  affect  a  third  party  who  is  a  holder  without 
notice  before  due,  and  for  a  valuable  consideration. 

Webster,  Rose  &  Fisherdick,  for  the  plaintiff  in  error. 

A.  G.  Greenlee,  and  Marquett,  Deweese  &  Hall,  for  the  defend- 
ant in  error. 

328  Maxwell,  C.  J.  On  the  twenty-second  day  of  January, 
1890,  J.  G.  Hutchins  and  C.  H.  Hutchins  made  and  delivered 
to  the  plaintiff  Holmes  a  promissory  note  for  the  sum  of  three 
thousand  four  hundred  dollars,  due  in  ninety  days  from  date, 
with  ten  per  cent  interest.  Afterwards,  but  at  what  time  does 
not  clearly  appear,  Holmes  indorsed  said  note  in  blank  and 
waived  demand  and  notice,  and  delivered  the  note  to  the  de- 
fendant, and  this  action  is  upon  the  indorsement.  Holmes 
in  his  answer  alleges: 

1.  That  the  note  was  given  by  the  makers  for  building  ma- 
terial furnished  by  him  for  the  erection  of  certain  buildings 
in  the  city  of  Lincoln,  on  which  he  had  taken  a  mechanic's 
lien,  which  had  been  assigned  to  sureties  on  the  note. 

2.  That  the  sureties  would  not  consent  to  a  renewal  of  the 
note  unless  he  would  proceed  to  foreclose  his  lien;  that  there- 
upon John  R.  Clark,  the  president  of  the  bank,  proposed  to 
take  the  note  in  question  and  an  assignment  of  the  lien,  and 
permit  the  makers  of  the  note  to  pay  from  two  hundred  dol- 
lars to  four  hundred  dollars  per  month  thereon,  and  that  the 
bank  would  carry  said  indebtedness  and  exhaust  the  prop- 
erty to  which  the  lien  attached  before  bringing  an  action 
against  Holmes,  and  he  was  required  to  refrain  from  prose- 
cuting an  action  3*9  on  the  lien;  that  Holmes  did  refrain 
from  prosecuting  said  lien  and  accepted  the  note  in  question, 
and  indorsed  the  same  to  the  bank,  it  being  expressly  agreed 
between  Holmes  and  the  bank  that  it  should  first  exhaust 
its  said  security  before  resorting  to  an  action  on  the  indorse- 
ment. 

3.  "  That  before  plaintiff  herein  brought  this  action  and  re- 
fusing to  foreclose  said  lien,  though  then  holder  thereof,  this 
defendant,  for  his  own  protection  and  for  use  of  said  bank, 
instituted  an  action  thereon  in  the  name  of  himself  and  of 
said  plaintiff  in  this  court  against  said  Hutchins,  and  Hutch- 
ins and  others,  and  therein  expressly  alleged  that  said  plain- 
tiff was  entitled  to  receive  all  the  proceeds  of  said  lien  to  be 
applied  on  said  note,  and  said  plaintiff  in  said  action  fully 
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affirmed  and  ratified  the  same,  and  claimed  the  benefit  of  said 
lien  under  the  assignment  thereof;  and  in  the  trial  of  said  ac- 
tion said  plaintiff,  by  its  cashier,  produced  in  this  court  the  said 
note,  and  its  cashier  was  sworn,  and  testified  on  behalf  of  the 
said  plaintiff  and  this  defendant,  and  plaintiff  in  said  action 
recovered  a  judgment  of  foreclosure  of  said  mechanic's  lien 
against  each  of  said  pieces  of  real  estate  and  improvements; 
but  said  judgment  has  in  part  been  appealed  from,  and  is  in 
consequence  thereof  not  yet  realized  or  collected;  but  said 
judgment  is  yet  unreversed,  and  is  in  full  force  and  effect,  and 
said  action  was  pending  when  this  suit  was  commenced,  and 
then  undetermined." 

The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  court  directed  the  jury  to  return 
a  verdict  for  the  bank,  which  was  done. 

The  proof  tends  to  show  the  following  facts:  The  note  sued 
on  was  a  renewal  of  a  former  note.  The  indorsers  of  the  orig- 
inal note  were  J.  H.  McClay  and  J.  R.  Webster.  A  mechan- 
ic's lien  was  filed  and  assigned  to  Webster  and  McClay  as 
indemnity  against  their  indorsement.  When  the  note  became 
due  foreclosure  was  commenced  by  Holmes.  Then  Hutchins 
proposed  to  Holmes  to  borrow  at  the  bank  330  for  Holmes. 
Clark,  the  president  of  the  bank,  sent  for  Holmes  and  said,  in 
substance,  that  he  was  willing  to  let  Hutchins  have  the  money 
if  Holmes  would  assign  the  lien  to  the  bank,  and  he  would 
release  McClay  and  Webster  as  sureties.  Holmes'  counsel 
advised  him  not  to  risk  any  further  delay  in  collecting  from 
Hutchins;  but,  through  the  importuning  of  Hutchins  and 
Clark,  the  suit  was  stopped  and  Holmes  made  a  transfer  of 
his  mechanic's  lien  to  the  bank,  and  delivered  the  security  to 
Mr.  Clark.  Hutchins  had  agreed  to  pay  from  two  hundred 
dollars  to  four  hundred  dollars  a  month  until  the  note  was 
paid,  and  Clark  agreed  to  take  this  mechanic's  lien  as  security 
for  the  note  until  such  time  as  it  was  paid.  Clark  thought 
Hutchins  would  pay  the  note,  and  it  would  get  Hutchins  out 
of  his  embarrassment  until  he  could  dispose  of  his  property. 
There  was  this  agreement,  that,  in  indorsing  that  note,  Clark 
took  the  lien  as  security,  and  if  there  should  ever  be  any 
trouble  there  would  be  nothing  done  until  that  lien  was  ex- 
hausted. After  the  note  became  due  the  bank,  when  about 
to  institute  foreclosure  suit,  discovered  a  discrepancy  in  the 
description  of  one  piece  of  the  property,  and  Mr.  Callahan, 
the  cashier,  directed  Holmes  to  begin  foreclosure,  which  was 
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done.  The  petition  in  the  foreclosure  suit,  founded  on  the 
lien  and  note  sued  on  here,  was  given  in  evidence;  so  also 
were  the  original  mechanic's  lien  and  assignments  thereof,  and 
the  decree  in  the  foreclosure  suit.  The  suit  on  the  lien  was 
commenced  September  19,  1890,  more  than  a  month  prior  to 
the  bringing  of  this  action.  The  principal  question  in  this 
case  is  the  right  to  permit  proof  of  a  contemporaneous  parol 
agreement  to  explain  or  qualify  a  blank  indorsement  of  a 
promissory  note  in  an  action  between  the  parties. 

In  Dye  v.  Scott,  35  Ohio  St.  194,  35  Am.  Rep.  604,  the  su- 
preme court  of  Ohio,  in  an  able  opinion,  discusses  the  question. 
It  is  said:  "There  are  authorities  which  hold  that  the  con- 
tract which  the  law  implies  or  presumes  in  such  cases  is  as 
conclusive  and  certain  as  if  written  out  in  full,  and  that  parol 
evidence  ssl  is  not  admissible  to  vary  or  contradict  it.  The 
reason  given  for  requiring  such  strictness,  in  substance,  is 
that  the  indorsement  adds  to  the  value  of  the  instrument  by 
giving  it  currency  in  commercial  transactions;  and  that  its 
value  would  be  impaired,  and  circulation  restricted,  by  admit- 
ting oral  testimony  to  vary  or  contradict  the  terms  of  the  con- 
tract which  the  law  presumes  or  implies  from  the  indorsement, 
even  as  between  indorser  and  indorsee:  See  Bank  of  United 
States  v.  Dunn,  6  Pet.  51;  Dale  v.  Gear,  38  Conn.  15;  9  Am. 
Rep.  353;  Barnard  v.  Gaslin,  23  Minn.  192;  Bartlett  v.  Lee,  33 
Ga.  491.  While  we  sanction  the  doctrine  that  upholJs  the 
credit  and  negotiability  of  commercial  paper  in  the  hands  of 
any  bona  fide  holder  for  value,  we  do  not,  in  order  to  accom- 
plish this,  see  the  necessity  of  carrying  the  doctrine  quite  so 
far  as  it  is  carried  in  the  cases  above  cited.  As  between  the 
indorser  and  indorsee,  we  regard  the  blank  indorsement  as 
only  prima  facie  evidence  of  the  contract  which  the  law  pre- 
sumes to  arise  therefrom.  If  the  indorsement  is  made  upon 
no  other,  that  contract  will  control  the  rights  of  the  parties. 
If  there  was  a  contemporaneous  contract  between  the  parties 
upon  which  the  indorsement  was  made,  both  reason  and  jus- 
tice require  that,  as  between  themselves,  the  actual,  and  not 
the  presumed  contract  should  be  enforced;  and,  as  between 
them,  oral  testimony  should  be  admissible  to  prove  the  con- 
temporaneous contract.  This  will  not  be  necessary,  or  even 
probably  impair  the  currency  or  credit  of  the  instrument  as 
commercial  paper.  Prior  parties  to  it  will  not  be  affected, 
nor  will  the  rights  of  subsequent  indorsees  without  notice  be 
impaired  or  limited  in  any  degree.    As  to  all  the  world  except 


Nov.  1893.]     Holmes  v.  First  National  Bank.  737 

the  parties  to  the  special  contract,  and  as  between  themselves 
only,  the  character  of  the  instrument  as  commercial  paper 
will  remain  unaffected  ":  To  the  same  effect,  Hudson  v.  WoU 
cott,  39  Ohio  St.  618. 

In  Bailey  ▼.  Stoneman,  41  Ohio  St.  148,  the  court  held; 
"The  indorsement  being  in  blank,  parol  evidence  of  what  *** 
was  said  by  the  parties  in  and  about  the  transfer  was  prop- 
erly admitted:  Dye  v.  Scott,  35  Ohio  St.  194;  35  Am.  Rep. 
604,  followed. 

"2.  The  indorsement  prima  facie  implied  that  the  indorser 
assumed  its  usual  obligations,  and  upon  him  rested  the  burden 
of  proving  a  different  understanding  and  agreement. 

"3.  If  the  evidence  justified  a  finding  that  the  then  under- 
standing or  agreement  was  that  the  indorser  assumed  the 
usual  obligation,  the  fulfillment  by  E.  T.  B.  of  his  contract  to 
build  applied  as  a  consideration  to  support  the  transfer  of  the 
note  as  made." 

In  Preston  v.  Gould,  64  Iowa,  44,  this  rule  was  approved, 
and  undoubtedly  is  the  law  of  the  modem  cases.  A  blank 
indorsement  of  a  negotiable  instrument  before  due,  where  the 
transfer  is  to  a  bona  fide  holder  in  the  due  course  of  business, 
establishes  a  liability  which  cannot  be  varied  by  parol  evi- 
dence. But  as  between  the  original  parties,  a  blank  indorse- 
ment may  be  modified  by  parol.  At  most  it  is  only  prima 
facie  evidence  of  the  contract  which  the  law  implies  there- 
from. Between  the  parties  the  entire  transaction  may  be 
shown,  although  a  part  of  it  is  in  writing,  and  a  part  rests  in 
parol;  that  is,  what  was  the  actual  contract  between  the  par- 
ties? And  oral  testimony  is  admissible  to  prove  the  actual 
agreement.  This  does  not  affect  the  paper  as  to  third  persons 
who  have  no  notice  of  this  agreement,  where  the  paper  is 
transferred  before  due  for  a  valuable  consideration:  Wharton 
on  Evidence,  sec.  1059;  Kidson  v.  Dilwortk,  5  Price,  564; 
Castrique  v.  Buttigieg,  10  Moore  P.  C.  C.  94;  Susquehanna 
Bridge  etc.  Co.  v.  Evans,  4  Wash.  C.  C.  480;  Smith  v.  Morrill, 
54  Me.  48;  Brewer  v.  Woodward,  54  Vt.  581;  41  Am.  Rep.  857; 
Hamburger  v.  Miller,  48  Md.  317;  Bruce  v.  Wright,  3  Hun, 
548;  Ross  v.  Espy,  66  Pa.  St  481;  5  Am.  Rep.  394;  Hudson 
v.  Wolcott,  39  Ohio  St.  618;  Bailey  v.  Stoneman,  41  Ohio  St. 
148;  Rothschild  v.  Qrix,  31  Mich.  150;  18  Am.  Rep.  171; 
Qreusel  v.  Hubbard,  51  Mich.  95;  47  Am.  Rep.  549;  Hueske 
v.  Broussard,  55  Tex.  201;  Preston  v.  Oould,  64  Iowa,  44. 

In  the  case  at  bar  the  court  should  have  submitted  the  U#> 
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timony  to  the  jury,  and  it  erred  in  directing  a  verdict.  The 
judgment  is  therefore  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 

Negotiable  Instruments — Parol  Evidence  to  Vart  Indorsements  ik 
Blank. — The  payee  of  a  negotiable  instrument  indorsing  it  in  blank  is  liable 
as  an  indorser  only,  and  cannot  be  made  liable  as  a  guarantor  by  parol:  Fuller 
v.  McDonald,  8  GreenL  213;  23  Am.  Dec.  499,  and  note.  In  an  action  by 
the  indorsee  against  the  indorser  in  blank  of  a  promissory  note  parol  evi- 
dence is  not  admissible,  in  the  absence  of  fraud  or  mistake,  to  show  a  con- 
temporaneous agreement  between  the  parties  that  the  indorsement  was 
without  recourse:  Charles  v.  Denis,  43  Wis.  56;  24  Am.  Rep.  383.  By  the 
law  of  New  York  a  parol  contract  cannot  be  introduced  in  evidence  to 
change  the  legal  import  of  a  blank  indorsement:  Downer  v.  Cheseborough,  36 
Conn.  39;  4  Am.  Rep.  29.  Where  the  owner  of  a  note  not  a  party  to  it 
indorses  it  in  blank  to  another  parol  evidence  is  competent  in  an  action 
between  them  to  show  an  agreement  that  he  was  not  to  be  liable  in  a  certain 
event:  Brewer  t.  Woodward,  54  Vt.  581;  41  Am.  Rep.  857,  and  note.  Parol 
evidence  is  admissible  to  show  that  an  indorser  in  blank  signed  with  the 
express  understanding  that  he  was  not  to  be  liable  as  a  joint  promisor,  but 
collaterally  only:  Barrows  v.  Lane,  5  Vt.  161;  26  Am.  Dec.  293.  Parol  evi- 
dence is  admissible  to  vary  the  prima  facie  effect  of  an  indorsement  in  blank, 
by  showing  an  oral  agreement  made  by  the  parties  at  the  time  of  the  in- 
dorsement: Perkins  v.  Gatlin,  11  Conn.  213;  29  Am.  Dec.  282,  and  note. 
See,  also,  the  notes  to  Kulenkamp  v.  Oroff,  15  Am.  St.  Rep.  288;  Drennan  v. 
Bunn,  7  Am.  St.  Rep.  367,  and  the  extended  notes  to  Stack  v.  Beach,  39  Am. 
Rep.  116;  Prentiss  r.  Dankhon,  13  Am.  Dec.  56,  and  Hill  r.  Ely,  7  Am.  Dec- 
SSL 


Union  Stockyards  Company  v.  Conoyeb. 

[38  Nebraska,  488.] 

Negligence — Defective  Appliances — Pleading. — In  an  action  by  a  serv- 
ant against  his  master  to  recover  for  personal  injuries  received  through 
the  negligence  of  the  latter  in  furnishing  defective  appliances  it  is 
unnecessary  for  the  servant  to  plead  and  prove  want  of  knowledge  of 
such  defect.  Such  knowledge  is  matter  of  defense  which,  to  admit 
proof,  must  be  pleaded. 

Practice — Motion  to  Direct  Verdict. — A  motion  by  defendant  to  direct 
a  verdict  in  his  favor  can  only  be  sustained  by  the  court  when  there  is 
a  failure  to  prove  some  material  fact  in  the  case,  by  reason  of  which  no 
liability  of  the  defendant  to  plaintiff  is  shown.  For  the  purposes 
of  such  motion  every  point  which  the  evidence  tends  to  prove  in  favor 
of  plaintiff  must  be  considered  as  established. 

Breckenridge,  Breckenridge  &  Crofoot,  for  the  plaintiff  in, 
error. 

Mahoncy,  Minahan  &  Smyth,  for  the  defendant  in  error. 
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489  Maxwell,  C.  J.  This  is  an  action  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error  to  recover  for  the 
death  of  49°  W.  J.  McAnnelly,  caused,  it  is  alleged,  by  the 
negligence  of  the  plaintiff  in  error.  On  the  trial  of  the  cause 
the  jury  returned  a  verdict  for  five  thousand  dollars  in  favor 
of  the  defendant  in  error,  and  made  special  findings  as  follows: 

"The  jury  are  directed  to  make  the  special  findings  in 
answer  to  the  following  interrogatives: 

"  1.  What  was  the  conditiou  of  the  track  at  the  point  where 
the  forward  trucks  of  the  next  to  the  last  car  in  the  train  left 
the  rails?     A.  Covered  by  coal  and  cinders  and  other  rubbish. 

"2.  Did  the  defendant  know  the  condition  of  the  track  as 
it  was  on  the  morning  of  the  accident  ?     A.  Not  known. 

"  3.  Did  Mr.  McAnnelly  have  knowledge,  or  means  of  knowl- 
edge, of  the  condition  of  things  at  the  place  where  the  acci- 
dent occurred  ?     A.  Not  known. 

"  4.  What  caused  the  forward  trucks  of  the  car  next  to  the 
last  one  to  jump  the  rails?    A.  Cinders  and  coal. 

"5.  Was  or  was  not  the  death  of  Mr.  McAnnelly  acci- 
dental?    A.  It  was  not  accidental. 

"  6.  How  did  Mr.  McAnnelly  come  to  be  thrown  under  the 
cars?  A.  It  was  caused  by  the  jar  received  from  the  trucks 
leaving  the  rails. 

"  7.  What  caused  the  death  of  Mr.  McAnnelly?  A.  He  was 
crushed  beneath  the  cars." 

A  motion  for  a  new  trial  was  overruled  and  judgment  en- 
tered on  the  verdict. 

1.  The  principal  ground  of  the  action  is  that  the  death 
was  caused  by  the  defective  condition  of  the  track,  and  it  is 
objected  by  plaintiff  in  error  that  there  is  no  allegation  in  the 
petition  that  the  deceased  "  did  not  know,  or  had  any  means 
of  knowledge,  of  the  defective  condition  of  the  *•'  track  com- 
plained of."  These  facts  are  a  matter  of  defense  and  need 
not  be  alleged  or  proved  in  the  first  instance.  This  question 
was  before  the  supreme  court  of  Iowa  in  Mayes  v.  Chicago  etc. 
Ry.  Co.,  63  Iowa,  562,  and  Wells  v.  Burlington  etc.  Ry.  Co.,  56 
Iowa,  520,  and  it  was  held  to  be  a  matter  of  defense,  and 
unless  pleaded  by  the  defendant,  proof  could  not  be  given  on 
that  point.  There  are  many  other  cases  sustaining  the  deci- 
sions of  the  Iowa  court,  but  it  is  unnecessary  to  burden  this 
opinion  with  them.  Substantially  the  same  rule  was  adopted 
by  this  court  in  City  of  Lincoln  v.  Walker,  18  Neb.  244,  and 
other  cases  since  decided.     The  first  objection  is  untenable. 
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2.  A  number  of  objections  are  made  to  the  introduction  of 
evidence.  It  is  unnecessary  to  review  these  at  length.  No 
material  error  has  been  pointed  out,  and  no  material  error  in 
that  regard  was  committed  by  the  court. 

3.  At  the  close  of  the  testimony  of  the  plaintiff  below 
defendant  below  asked  the  court  to  instruct  the  jury  to 
return  a  verdict  in  its  favor.  This  the  court  refused  to  do, 
to  which  the  defendant  below  excepted,  and  now  assigns  the 
ruling  of  the  court  for  error.  The  record  shows  that  there 
was  testimony  tending  to  sustain  every  proposition  in  the 
petition.  Where  this  is  the  case,  and  a  motion  is  made  to 
direct  a  verdict,  the  rule  is  that  every  point  which  the  evi- 
dence tends  to  prove  for  the  purposes  of  the  motion  must  be 
considered  as  established.  Such  a  motion  can  only  be  sus- 
tained where  there  is  a  failure  to  prove  6ome  material  fact  in 
the  case  by  reason  of  which  no  liability  of  the  defendant  to 
the  plaintiff  is  shown.  The  motion,  therefore,  was  properly 
overruled. 

4.  Errors  are  assigned  in  giving  various  instructions,  and 
also  in  refusing  to  give  several  instructions  asked  by  the 
defendant  below.  It  is  unnecessary  to  review  these  at  length. 
The  instructions  given  seem  to  be  applicable  to  the  testi- 
mony, and  those  asked  were  properly  refused.  49a  There  is 
no  material  error  in  the  record,  and  the  judgment  is  affirmed. 


Master  and  Servant — Defective  Appliances — Pleading. — A  servant 
suing  to  recover  for  personal  injury  need  neither  allege  nor  prove  his  igno- 
rance or  lack  of  means  of  knowing  that  the  agency  which  he  was  called  upon 
to  use  was  dangerous  and  unsafe,  as  it  is  the  duty  of  the  master  to  know 
this:  Donahue  v.  Entei-prise  R.  R.  Co.,  32  S.  C.  299;  17  Am.  St.  Rep.  854; 
Magee  v.  North  Pac.  etc.  R.  R.  Co.,  78  Cal.  430;  12  Am.  St.  Rep.  69.  The 
contrary  rule  is  maintained  in  Buzzellv.  Laconia  Mfg.  Co.,  48  Me.  113;  77 
Am.  Dec.  212;  and  Pennsylvania  Co.  v.  Congdon,  134  Ind.  226;  39  Am.  St. 
Rep.  251. 

Negligence — Directing  Verdict. — If  a  party  alleging  negligence  fails 
to  establish  by  proof  all  of  the  elements  necessary  to  constitute  it  the  court 
may  instruct  the  jury  to  return  a  verdict  for  the  defendant:  Faris  v.  Hoberg, 
134  Ind.  269;  39  Am.  St  Rep.  261,  and  note  with  the  cases  collected. 
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Kilpatrick  v.  Kansas  City  and  Beatrice  Rail- 
road Compant. 

[38  Nebraska,  62a] 

Mechanics'  Liens  —  Mortgage — Priorities.  —  An  investment  company 
which  famishes  the  money  for  the  construction  of  s  railroad,  taking  the 
notes  of  the  persons  proposing  to  build  it,  guaranteed  by  an  existing 
railroad  company  controlled  by  them,  and  to  be  secured  by  a  mortgage 
to  be  executed  by  the  proposed  railroad  company  when  incorporated,  is  to 
be  regarded  as  a  promoter  and  builder  of  the  road,  and  is  not  entitled 
to  have  the  mortgage  declared  a  lien  upon  the  franchises  and  property 
of  the  road  constructed,  superior  to  mechanics'  liens  arising  out  of  its 
construction,  when  at  the  date  of  the  execution  and  delivery  of  the 
mortgage  the  proposed  railroad  company  has  acquired  no  right  of  way 
or  franchises,  and  has  taken  no  steps  toward  their  acquisition  further 
than  filing  its  articles  of  incorporation  and  naming  its  officers  and  direct- 
ors, and  the  money  has  been  paid  over  to  the  individual  contracting 
parties  then  officers  of  the  corporation,  to  be  expended  by  them  in  the 
construction  of  the  road,  and  the  contracts  for  labor  and  material  have 
been  made  by  them  in  the  uame  of  the  company. 

Mechanics'  Liens — Waiver  by  Taking  Collateral  Security. — Waiver  of 
a  mechanic's  lien  is  not  inferred  from  the  taking  of  collateral  security 
from  another,  in  a  manner  not  inconsistent  with  the  continued  existence 
of  the  lien. 

Judgments. — Interlocutory  Orders  or  Findings  in  a  pending  suit  in 
equity  in  a  federal  court  is  not  such  final  determination  of  the  rights  of 
the  parties  as  to  bar  litigation  of  the  same  matters  in  a  state  court. 

Actions — Abatement. — The  mere  pendency  in  a  federal  court  of  an  action 
between  the  same  parties,  and  concerning  the  same  subject  matter,  can- 
not be  successfully  pleaded  in  bar  or  abatement  of  an  action  in  a  state 
court. 

Evidence — Judicial  Notice.— State  courts  do  not  take  judicial  notice  of 
former  adjudications  in  federal  courts  upou  the  subject  matter  in  con- 
troversy. 

Hornblower,  Byrne  &  Taylor,  Warner,  Dean  &  Hagerman 
and  Origgs  &  Rinaker,  for  the  appellant 

Harwood,  Ames  <Sc  Kelly,  and  I.  P.  Dana,  and  R.  S.  Bibb 
for  the  appellees. 

Marquett,  Deweeee  &  Hall,  for  the  intervenors. 

•ai  Rag  an,  C.  This  is  an  appeal  from  a  decree  of  the 
district  court  of  Gage  county,  rendered  July  17,  1891.  The 
action  was  brought  by  the  appellees,  Kilpatrick  Bros.  <fe  Col- 
lins, to  foreclose  a  mechanic's  lien  against  the  property  of  the 
Kansas  City  &  Beatrice  Railroad  Company  (hereinafter 
called  the  "Beatrice  company")  for  a  balance  due  for  labor 
and  material  furnished  in  the  grading  of  that  company's  rail- 
road.    •**  The  appellant,  the  New  York  Security  &  Trust 
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Company  (hereinafter  called  the  "  trust  company"),  was  made 
a  party  defendant,  as  it  held  a  mortgage  on  the  road  of  the 
Beatrice  company,  given  by  it  to  secure  an  issue  of  $400,000 
of  its  negotiable  bonds.  The  appellee,  the  Kansas  City,  Fort 
;Scott  &  Memphis  Railroad  Company  (hereinafter  called  the 
*'Fort  Scott  company"),  was  also  made  a  party  and  filed  its 
answer,  claiming  a  lien  for  a  balance  due  it  for  ties  sold  and 
delivered  to  the  Beatrice  company,  and  used  in  the  construc- 
tion of  its  road.  The  appellee,  the  Kansas  City,  Wyandotte, 
&  Northwestern  Railroad  Company  (hereinafter  called  the 
"Wyandotte  company"),  was  made  a  party  defendant,  as  it 
was  in  the  possession  as  lessee  of  the  road  of  the  Beatrice 
company.  By  the  decree  of  the  district  court  Kilpatrick 
Bros.  &  Collins  were  given  a  lien  upon  the  property  in  ques- 
tion for  the  sum  of  $29,445.17;  and  the  Fort  Scott  company 
was  given  a  lien  for  the  sum  of  $33,864.79.  The  two  were 
declared  first  liens  of  equal  rank,  and  to  prorate  one  with  the 
other.  The  trust  company,  by  the  decree,  was  also  given  a 
lien  on  the  property,  subject  to  the  first  two  liens,  for  the  sum 
of  $278,267.85.  The  decree  also  provided,  that,  in  case  of 
default  in  the  payment  of  these  amounts  within  a  time  fixed 
the  property  and  franchises  of  the  Beatrice  company  should 
be  sold,  and  the  proceeds  of  the  sale  applied  to  the  satisfaction 
of  the  liens  in  the  order  of  their  priority.  The  trust  company 
brings  the  case  here,  and  avers  that  the  decree  is  erroneous, 
in  the  fact  that  its  lien  is  postponed  to  those  of  the  Kilpatrick 
Bros.  &  Collins  and  the  Fort  Scott  company. 

It  is  conceded  that  the  value  of  the  property  in  controversy 
is  insufficient  to  pay  the  amount  of  all  the  liens  adjudged 
against  it.  The  facts  disclosed  by  the  record  before  us,  so 
far  as  they  are  deemed  material,  are  these:  That  some  time 
prior  to  the  twenty-ninth  day  of  May,  1889,  the  Wyandotte 
company,  a  foreign  corporation,  had  constructed  a  line  of 
623  railroad  from  Kansas  City,  Missouri,  to  the  line  between 
the  state  of  Kansas  and  the  state  of  Nebraska,  at  a  point 
called  Summerfield.  For  the  prosecution  of  this  undertaking 
money  had  been  furnished  by  the  Philadelphia  Investment 
Company  (hereinafter  called  the  "investment  company"), 
a  Pennsylvania  corporation,  having  its  place  of  business  in 
the  city  of  Philadelphia,  in  said  state,  upon  terms  and  secu- 
rity which  are  not  disclosed  by  the  record,  and  which  are 
immaterial  except  as  showing  that  the  investment  company 
was  familiar  with  the  affairs  of  the  Wyandotte  company, 
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which  shortly  thereafter  proved  to  be  insolvent,  and  was,  at 
the  date  of  the  negotiations  hereinafter  mentioned,  financially 
unable  to  carry  out  an  enterprise  involving  an  outlay  of  con- 
siderable Bums  of  money.  Previous  to  this  time,  however, 
and  during  the  progress  of  the  construction  of  the  road  of  the 
Wyandotte  company,  and  probably  as  a  part  of  that  under- 
taking, it  was  proposed  to  extend  this  line  of  road  to  Beatrice, 
Nebraska.  At  the  time  this  project  was  first  undertaken  it 
was  supposed  and  intended  that  this  extension  would  be  made 
in  the  name  and  under  the  authority  of  the  Wyandotte  com- 
pany. Subsequently,  however,  pursuant  to  correspondence 
between  one  Erb,  the  president  of  the  Wyandotte  company, 
and  one  Brockie,  the  president  of  the  investment  company, 
the  plan  was  so  changed  as  to  require  the  formation  of  a 
Nebraska  corporation,  and  accordingly  a  certificate  of  incor- 
poration of  the  Beatrice  company  was  executed  and  recorded 
on  the  nineteenth  day  of  June,  1889.  On  the  first  day  of 
July,  1889,  a  mortgage  was  executed  by  the  Beatrice  company 
upon  all  its  property  and  franchises  then  existing,  or  there- 
after to  be  acquired,  purporting  to  be  given  to  secure  its 
negotiable  bonds  to  the  amount  of  $400,000.  This  mortgage, 
which  was  filed  for  record  on  the  thirteenth  day  of  July,  1889, 
contained,  among  other  things,  the  following: 

"Whereas,  the  said  party  of  the  first  part  is  the  owner  of  a 
line  of  railroad  constructed,  and  in  process  of  construction, 
•s4  from  a  point  on  the  line  of  the  Kansas  City,  Wyandotte 
&  Northwestern  Railroad  where  the  same  intersects  the  state 
line  between  Kansas  and  Nebraska,  thence  extending  in  a 
northerly  direction  through  Pawnee  county,  state  of  Nebraska, 
to  the  city  of  Beatrice,  in  Gage  county,  in  said  state,  all  of 
said  line  of  railroad  being  of  the  estimated  length  in  the 
aggregate  of  thirty-five  miles,  or  thereabouts;  .... 

"  Whereas,  for  the  purpose  of  building,  furnishing,  equip- 
ping, and  operating  said  railroad,  the  party  of  the  first  part 
is  desirous  of  borrowing  money,  and  has  resolved  to  execute 
bonds  of  said  company  in  amounts  of  $500  each,  as  herein- 
after stated:  ....  Upon  the  execution  and  delivery  of  this 
mortgage,  and  from  time  to  time  thereunder,  the  trustee  shall, 
as  requested  by  resolution  of  the  board  of  directors  of  the  rail- 
road company,  certify  the  bonds  hereunder  to  the  extent  of, 
and  not  exceeding  $400,000,  and  on  said  resolutions  of  said 
board  of  directors  shall  sell  all  bonds  requested  to  be  certified, 
and  their  proceeds  shall  actually  be  used  for  and  applied, 
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under  the  direction  of  said  board,  to  the  construction,  comple- 
tion, maintenance,  and  operation  of  said  railroad,  and  not 
otherwise." 

On  the  seventeenth  day  of  July,  1889,  all  these  bonds  were 
delivered  to  the  investment  company  under  an  agreement  as 
finally  perfected,  that  the  latter  company  should  advance, 
from  time  to  time,  to  the  Wyandotte  company,  or  to  Erb,  as 
its  president,  money  for  the  construction  of  the  proposed 
Beatrice  company,  upon  the  notes  of  the  Beatrice  company, 
guaranteed  by  the  Wyandotte  company,  for  the  payments  of 
which  these  bonds  should  be  held  as  collateral  security.  The 
entire  amount  of  the  capital  stock  of  the  Beatrice  company 
was  subscribed  by  and  issued  to  the  Wyandotte  company; 
but  it  is  evident  that  nothing  was  ever  paid  or  intended  to  be 
paid  therefor.  During  the  earlier  weeks  of  these  negotiations, 
and  until  about  the  time  of  the  execution  of  the  bonds  and 
mortgage,  it  had  6*5  not  been  decided  whether  a  Nebraska 
corporation  should  be  formed  or  not;  nor,  if  so,  what  should 
be  its  name;  nor  had  the  right  of  way  been  secured,  or  the 
route,  or  the  Nebraska  terminus  of  the  road  determined  upon. 

Elias  Summerfield,  the  treasurer  and  general  manager  of 
the  Wyandotte  Company,  testified  on  the  trial  as  follows: 

Q.  Was  there  a  note  for  this  money?     A.  Yes,  sir. 

Q.  Who  executed  it?  A.  It  was  first  executed  by  the  Kan- 
sas City  &  Northwestern  road.  Afterwards  the  attorney  of 
the  trust  company  suggested  that  it  had  better  be  changed, 
and  returned  the  note  to  us  to  be  executed  by  the  Kansas 
City  &  Beatrice  road,  and  indorsed  by  the  Kansas  City, 
Wyandotte  &  Northwestern  road,  and  by  the  Northwestern 
Construction  Company. 

Q.  When  was  that  exchange  made?  A.  I  can't  tell  you 
now.  It  was  after  the  first  note  was  signed,  and  we  had  got- 
ten some  of  the  money  on  it. 

Q.  Was  it  as  late  as  October?  A.  I  can't  remember.  I 
possibly  might  find  out  at  my  office. 

Q.  But  the  original  notes  were  made  by  the  Kansas  City, 
Wyandotte  &  Northwestern  Railroad  Company,  and  indorsed 
by  the  construction  company?  A.  Yes,  sir.  We  hadn't 
even  incorporated  the  Kansas  City  &  Beatrice  road. 

Q.  It  had  n't  been  incorporated?  A.  No,  sir;  I  think  not, 
when  the  arrangement  was  made  for  the  loan. 

Q.  The  money  was  borrowed  by  the  Kansas  City,  Wyan- 
dotte &  Northwestern  road  and  placed  in  its  treasury?    A. 
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The  exchange  of  notes  was  made  before  we  got  all  the  money. 
We  might  have  got  one  payment,  or  the  second,  I  can't  tell 
which. 

•*•  Q.  Did  you  have  a  treasurer  for  the  Kansas  City  & 
Beatrice  road?    A.  Yes,  sir;  a  nominal  one. 

Q.  But  none  of  this  money  went  into  his  hands?  A.  No, 
sir. 

Q.  And  these  bonds  of  the  Kansas  City  &  Beatrice  road 
were  placed  as  collateral,  after  issued,  to  these  notes?  A. 
Yes,  sir. 

Q.  Do  you  know  when  the  bonds  were  issued,  as  a  matter 
of  fact?  A.  I  think  it  was  some  time  after  we  got  the  first 
issue— the  first  $65,000. 

Q.  After  that?    A.  Yes,  sir. 

Q.  How  long  after?  A.  I  think  some  time  after  the  latter 
part  of  July,  1889;  I  am  not  sure. 

Q.  At  the  time  these  first  notes  were  executed,  what,  if 
any  thing,  had  been  done  by  the  Kansas  City  &  Beatrice  road 
towards  the  organization  for  the  building  of  such  road?  A. 
Nothing  at  all. 

Q.  Had  the  grade  stakes  been  set?  A.  No,  sir;  we  had  not 
even  concluded  on  the  final  location  at  that  time,  nor  even 
the  name  of  the  road. 

Q.  And  the  right  of  way  had  not  been  procured?  A.  No, 
sir. 

Q.  So  that  nothing,  in  fact,  had  been  done  at  the  time  you 
executed  these  first  notes  and  got  the  first  money?  A.  I  think 
not.     Of  course,  we  had  made  preliminary  surveys. 

Q.  But  had  not  established  your  lines?  A.  We  had  not 
done  any  thing  until  the  eighth  day  of  AugUBt,  1889;  the  date 
of  the  vote  for  municipal  bonds  was  had  at  Beatrice.  If  we 
had  n't  gotten  the  bonds  we  would  not  have  built.  We  in- 
tended going  to  Wymore. 

Q.  Are  you  able  to  state  approximately  the  amount  of 
actual  cash  you  received  from  the  Philadelphia  Investment 
•*T  Company  or  from  the  Wyandotte  &  Northwestern  com- 
pany? A.  I  think  something  about  $250,000.  There  was 
about  three  per  cent  commission  paid  for  the  loan. 

Q.  Money  was  constantly  taken  out  for  interest  on  these 
notes  from  month  to  month?  A.  No,  sir;  they  were  not  due. 
The  road  went  into  the  hands  of  a  receiver  before  the  notes 
became  due,  I  think;  that  is  my  impression.  We  might  have 
made  one  payment  of  interest,  I  am  not  sure — I  expect  we 
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did;  I  think  we  paid  the  interest  on  the  Biz  months'  install- 
ment; I  have  forgotten  about  that. 

It  was  estimated  that  the  proposed  construction  would  cost 
$350,000.  Of  this  sum  $260,000  was  to  be  furnished  by  the 
investment  company  upon  the  notes  of  the  Wyandotte  com- 
pany, afterwards  changed  to  the  notes  of  the  Beatrice  com- 
pany, guaranteed  by  the  Wyandotte  company,  and  collaterally 
secured  by  the  bonds  of  the  Beatrice  company,  to  the  amount 
of  $400,000,  secured  by  a  mortgage  on  its  anticipated  prop- 
erty. These  bonds,  when  executed,  were  to  be  placed  in  the 
possession  of  the  investment  company.  Sixty-five  thousand 
dollars  of  the  cost  of  the  proposed  road  was  expected  to  be 
realized  from  municipal  donations,  and  any  deficiency  was  to 
be  made  up  from  the  treasury  of  the  Wyandotte  company. 
The  success  of  the  enterprise  depended  upon  the  co-operation 
of  the  investment  company,  and  its  officers  and  attorneys 
were  consulted  at  every  step  in  the  organization  and  progress 
of  the  enterprise.  Pursuant  to  this  arrangement  money  was 
furnished  from  time  to  time  by  the  investment  company  to 
Erb  and  his  associates,  which  it  was  intended  by  the  invest- 
ment company  should  be  used  in  the  building  of  the  road. 
However,  the  investment  company  does  not  know  how  much 
thereof  was  in  fact  so  employed,  nor  how  much,  if  any,  was 
diverted  to  other  purposes.  Erb  and  his  associates  proceeded 
to  make  contracts,  as  officers  of,  and  in  the  name  of,  628  the 
Beatrice  company,  for  work  and  material  for  the  construc- 
tion of  the  road  of  that  corporation,  and  among  others  entered 
into  a  contract  with  Kilpatrick  Bros.  &  Collins  for  grading 
and  with  the  Fort  Scott  company  for  ties.  The  parties  thus 
contracted  with  fulfilled  their  respective  obligations,  perform- 
ing the  labor  and  furnishing  the  material  contemplated,  until 
the  eighth  day  of  January,  1890,  when  the  same  was  com- 
pleted. For  the  balance  remaining  unpaid  on  both  their 
accounts  notice  of  liens  against  the  property  of  the  Beatrice 
company  was  duly  filed.  It  is  not  denied  that  all  of  the 
bonds,  together  with  the  notes  for  which  they  were  deposited 
as  collateral,  remain  in  the  possession  of  the  investment 
company. 

The  important  and  controlling  question  in  this  case  is 
whether  the  liens  of  the  men  who  furnished  the  material  and 
labor  that  entered  into  the  construction  of  this  railroad  are 
superior  to  the  lien  of  this  mortgage  made  thereon  before  the 
road  had  any  existence,  except  on  paper,  and  made  for  the 
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benefit  of  the  investment  company,  which  knew,  at  the  time 
of  its  execution,  that  the  property  which  it  purported  to  cover 
had  in  fact  no  existence.  The  statute  relative  to  mechanics', 
materialmen's,  and  contractors'  liens  upon  property  of  this 
character  is  found  in  chapter  54,  article  2  of  the  Compiled 
Statutes,  1893,  sections  2  and  3  of  which  are  as  follows: 

"  Sec.  2.  And  when  material  shall  have  been  furnished,  or 
labor  performed,  in  the  construction,  repair,  and  equipment 
of  any  railroad,  canal,  bridge,  viaduct,  or  other  similar  im- 
provement, such  labor  and  materialman,  contractor,  or  sub- 
contractor shall  have  a  lien  therefor,  and  the  said  lien 
therefor  shall  extend  and  attach  to  the  erections,  excava- 
tions, embankments,  bridges,  roadbed,  and  all  land  upon 
which  the  same  may  be  situated,  including  the  rolling  stock 
thereto  appertaining  and  belonging,  all  of  which,  including 
the  right  of  way,  shall  constitute  the  excavation,  erection,  or 
improvement  provided  for  and  mentioned  in  this  act. 

6,9  "Sec.  3.  Every  person,  whether  contractor  or  subcon- 
tractor, or  laborer  or  materialman,  who  wishes  to  avail  himself 
of  the  provisions  of  the  foregoing  section,  shall  file  with  the 
clerk  of  the  county  in  which  the  building,  erection,  excavation, 
or  other  similar  improvement  to  be  charged  with  the  lien  is 
situated,  a  just  and  true  statement  or  account  of  the  demand 
due  him  after  allowing  all  credits,  setting  forth  the  time 
when  such  material  was  furnished  or  labor  performed,  and 
when  completed,  and  containing  a  correct  description  of  the 
property  to  be  charged  with  the  lien  and  verified  by  affidavit; 
such  verified  statement  or  account  must  be  filed  by  a  prin- 
cipal contractor  within  ninety  days,  and  by  a  subcontractor 
within  sixty  days,  from  the  date  on  which  the  last  of  the 
material  shall  have  been  furnished,  or  the  last  of  the  labor  is 
performed;  but  a  failure  or  omission  to  file  the  same  within 
the  periods  last  aforesaid  shall  not  defeat  the  lien,  except 
against  purchasers  or  encumbrances  in  good  faith  without 
notice,  whose  rights  accrued  after  the  thirty  or  ninety  days, 
as  the  case  may  be,  and  before  any  claim  for  the  lien  was 
filed." 

It  is  urged  that  this  statute  is  not  unlike  other  enactments 
of  the  same  general  character,  in  that  it  entitles  the  con- 
tractor, laborer,  or  materialman  to  a  lien  only  upon  the 
interest  of  the  party  or  parties  at  whose  instance  the  work 
may  be  done  or  material  furnished;  and  that,  therefore,  if  at 
the  time  the  work  of  the  construction  or  reparation  is  begun 
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the  property  is  subject  to  existing  liens  shown  on  the  public 
records,  such  liens  will  be  entitled  to  precedence  over  any 
claim  that  may  be  asserted  for  labor  or  material  furnished 
for  improvements  on  the  property  after  the  date  of  the  filing 
of  said  liens;  and  it  is  argued,  therefore,  that  the  appellant 
is  entitled  to  a  first  lien  upon  the  property  in  question  for  the 
amount  of  the  advances  made  by  the  investment  company  to 
Erb  and  his  associates,  because  the  mortgage  of  the  Beatrice 
company  was  executed  and  filed  for  record  at  a  date  prior  to 
that  at  which  the  630  contracts  for  labor  and  material  were 
entered  into.  To  sustain  this  contention  the  learned  counsel 
for  the  appellant  cite  many  authorities.  Of  the  authorities 
so  cited,  the  one  most  relied  upon,  perhaps,  is  Toledo  etc. 
R.  R.  Co.  v.  Hamilton,  134  U.  S.  296,  in  which  it  is  said:  "  A 
recorded  mortgage,  given  by  a  railroad  company  on  its  road- 
bed and  other  property,  creates  a  lien  whose  priority  cannot 
be  displaced  thereafter,  either  directly  by  a  mortgage  given 
by  the  company,  or  indirectly  by  a  contract  between  the 
company  and  a  third  party  for  the  erection  of  buildings  or 
other  works  of  original  construction."  It  appears  from  the 
reported  opinion  in  this  case  that  January  17,  1880,  the  rail- 
road company  executed  a  mortgage  on  this  property  to  the 
Central  Trust  Company  of  New  York  to  secure  the  payment  of 
$1,250,000  of  six  per  cent  bonds.  The  mortgage  was  to  cover 
all  the  property  then  owned,  or  that  might  thereafter  be 
acquired,  by  the  railroad  company.  The  trust  company 
accepted  the  trust  created  by  the  mortgage,  and  the  railroad 
company  issued  its  bonds.  They  were  certified  by  the  trust 
company  and  sold  on  the  market.  On  March  20,  1883, 
Hamilton  entered  into  a  contract  with  the  company,  under 
and  by  which  he  furnished  material,  and  erected  for  the 
company  a  dock  on  the  Maumee  river,  and,  having  received 
only  a  partial  payment,  he  filed  a  claim  for  a  mechanic's  lien 
for  the  balance  due  him.  The  land  on  which  the  dock  was 
built  was  a  part  of  the  railroad,  and  covered  by  the  mortgage 
made  to  the  Central  Trust  Company.  Brewer,  justice,  speak- 
ing for  the  supreme  court  of  the  United  States,  said:  "It  will 
be  noticed,  and  it  is  a  fact  which  lies  at  the  foundation  of  this 
case,  that  the  contracts  for  the  construction  of  the  dock  were 
not  made  till  more  than  three  years  after  the  execution  and 
record  of  the  mortgage.  The  record  imparted  notice  to 
Hamilton  and  to  all  others  of  the  fact  and  terms  of  the 
mortgage;  and  the  question  is  thus  presented    whether  a 
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railroad  company,  mortgagor,  can,  three  years  after  creating 
by  a  recorded  631  mortgage  an  express  lien  upon  its  prop- 
erty, by  contract  with  a  third  party,  displace  the  priority  of 
the  mortgage  lien.  It  would  seem  that  the  question  admits 
of  but  a  single  answer.  Certainly  as  to  ordinary  real  estate 
no  one  would  have  the  hardihood  to  contend  that  it  could  be 
done,  and  there  is  in  this  respect  no  difference  between  ordi- 
nary real  estate  and  railroad  property.  A  recorded  mortgage, 
given  by  a  railroad  company  on  its  roadbed  and  other 
property,  creates  a  lien  whose  priority  cannot  be  displaced 
thereafter  directly  by  a  mortgage  given  by  the  company,  nor 
indirectly  by  a  contract  between  the  company  and  a  third 
party  for  the  erection  of  buildings  or  other  works  of  original 
construction." 

By  the  judgment  of  the  court  pronounced  in  that  case 
Hamilton's  lien  was  held  to  be  subject  to  the  lien  of  the 
mortgage  executed  by  the  railroad  company  in  January,  1880. 
But  in  that  case  the  railroad  company  had  a  real  franchise. 
It  owned,  and  had  owned  for  some  time,  the  lands  upon  which 
the  docks  were  built.  The  mortgage  had  been  of  record  on  a 
railroad  in  existence  for  some  years  prior  to  the  perform- 
ance of  this  work  by  Hamilton. 

In  our  opinion  the  principles  of  law  announced  by  the 
supreme  court  of  the  United  States  in  that  case  are  inappli- 
cable to  the  facts  disclosed  by  the  record  in  the  case  we  have 
under  consideration.  When  the  mortgage  of  the  Beatrice 
company  was  executed  that  company  had,  at  most,  but  a 
nominal  existence,  and  nothing  whatever  upon  which  a  mort- 
gage or  other  conveyance  could  operate.  Property  or  property 
rights  it  did  not  have;  but  it  is  said  that  it  had  a  franchise, 
and  that  this  could  be  mortgaged,  and  that  the  mortgaging 
of  it,  together  with  the  after-acquired  property,  drew  with  it 
the  subsequently  constructed  road  and  appurtenances.  How 
can  it  be  said  with  any  degree  of  accuracy  that  the  Beatrice 
company,  at  the  time  of  the  execution  of  this  mortgage,  was 
possessed  of  a  franchise?  At  that  time  nothing  had  been 
done,  or  certainly  determined  upon,  in  its  6M  behalf,  except- 
ing the  mere  execution  and  filing  of  its  certificate  of  incorpo- 
ration. No  map  of  its  proposed  line  of  road  had  been  filed 
or  prepared.  No  right  of  way  had  been  procured,  nor  steps 
been  taken  towards  its  acquisition;  nor  bad  the  proposed 
route  or  Nebraska  terminus  of  the  road  been  determined 
upon,  further  than  if  the  road  should  be  built  at  all,  which 
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was  a  matter  still  in  abeyance,  and  dependent  upon  certain 
contingencies,  it  would  extend  through  and  into  certain  coun- 
ties. It  is  quite  certain,  at  least,  prior  to  the  location  of  the 
line  of  the  proposed  road  and  the  procurement  of  its  right  of 
way,  either  actually  or  by  the  beginning  of  proceedings  there- 
for, under  the  statutory  enactments  for  such  purposes,  any 
other  five  persons  might  have  filed  a  like  certificate  of  in- 
corporation, and,  if  possessed  of  the  inclination  and  neces- 
sary pecuniary  ability,  might  have  constructed,  maintained, 
and  operated  the  very  line  of  road  now  in  controversy. 

A  franchise  which  not  only  imposes  upon  its  possessor  no 
obligation,  but  confers  upon  him  no  right  or  privilege  not 
enjoyed  by  every  other  person,  is  so  singular  as  to  defy 
classification.  Mankind  are  prone  to  mistake  words  for 
things,  and  are  often  pardonable  for  the  fault;  but  it  is  dif- 
ficult to  form  a  sufficient  excuse  when  there  is  nothing  in  ex- 
istence for  which  the  word  is  in  any  sense  descriptive.  Be 
that  as  it  may,  it  is  evident  from  facts  disclosed  in  this  record 
that  the  Beatrice  company  never  had  or  was  intended  to  have, 
either  by  the  investment  company  or  by  Erb  and  his  associ- 
ates, any  beneficial  interest  in  or  control  over  its  franchise  or 
property,  at  least  not  until  after  the  building  and  equipment 
of  the  line.  The  controlling  motive  and  intent  of  the  parties, 
and  the  sole  purpose  from  the  inception  of  the  scheme,  was 
not  that  the  Beatrice  company  should  build  the  road,  borrow- 
ing such  sums  as  in  addition  to  its  own  means  should  be 
necessary,  but  that  the  investment  company  should  construct 
the  road  through  the  instrumentality  of  the  Wyandotte  com- 
pany and  Erb  63S  and  his  associates,  as  its  agents,  retain 
at  all  times,  by  means  of  the  bonds  and  mortgage,  the  prac- 
tical possession  and  control  of  its  franchise,  property,  and 
revenues.  Doubtless  it  was  hoped  by  the  Beatrice  stock- 
holders and  incorporators  that  something  would  be  realized 
in  the  way  of  dividends  or  otherwise,  over  and  above  what 
would  be  required  for  the  satisfaction  of  the  principal  and  in- 
terest of  the  advances  made  by  the  investment  company;  and 
this  sum,  whether  great  or  small,  would  accrue  to  them  upon 
the  sale  of  the  Beatrice  road,  or  otherwise,  as  a  compensation 
for  their  participation  in  the  undertaking.  But  they  em- 
barked nothing  in  the  venture,  and  cannot,  with  any  propriety, 
be  said  to  have  had  any  interest  in  its  success,  except  the 
contingent  and  speculative  one  just  mentioned.  Practically, 
the  investment  company  undertook  to  construct  the  railroad 
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of  the  Beatrice  company,  furnishing  the  requisite  means 
therefor,  and  employing  Erb  and  his  associates,  as  its  agents, 
to  effect  a  technical  organization,  procure  such  municipal  do- 
nations as  were  obtainable,  look  after  and  make  the  requisite 
contracts  for  the  procurement  of  the  material  and  construction 
of  the  road,  see  to  the  disbursement  of  the  money,  they  assum- 
ing no  personal  obligation  or  responsibility  in  the  matter,  and 
accepting  as  compensation  for  their  service  such  profits,  if 
any,  as  should  be  realized  out  of  the  speculation.  To  regard 
such  a  transaction  in  the  same  light  as  that  of  the  erection  of 
a  building  by  a  mortgagor  upon  mortgaged  lands  for  which 
he  retains  the  title  is,  it  seems  to  us,  false  reasoning. 

It  is  urged  with  much  force  by  counsel  for  the  appellant, 
that  the  record  of  the  mortgage  was  constructive  notice  to 
persons  dealing  with  the  railroad  of  the  rights  of  the  mort- 
gagee. True,  but  that  is  the  extent  of  its  effect.  The  record- 
ing of  the  mortgage  created  no  rights  or  obligations.  Under 
the  circumstances  of  this  case  the  facts  that  the  bonds  which 
the  mortgage  purported  to  secure  were  negotiable  is  of  no  sig- 
nificance. The  rights  of  the  parties  and  634  the  legal  effect  of 
the  transaction  would  be  precisely  the  same  had  no  such 
bonds  been  executed  or  contemplated,  and  had  the  mortgage 
recited  at  length  the  transactions  and  agreements  between 
the  investment  company  and  Erb  and  his  associates,  and 
simply  pledged  the  proposed  road  and  franchise  to  the  invest- 
ment company  as  security  for  its  advances  for  the  construc- 
tion of  the  road.  Had  the  mortgage  contained  such  a  recital 
no  one  would  doubt,  it  seems  to  us,  that  the  investment  com- 
pany was  the  real  promoter  and  builder  of  this  road,  and 
that  Erb  and  his  associates,  and  the  officers  of  the  Beatrice 
company  were  in  reality,  though  not  nominally,  the  invest- 
ment company's  agents,  and  that  the  contracts  and  obliga- 
tions incurred  by  them,  even  in  their  own  names,  in  and 
about  the  construction  of  this  road,  would  be  binding  upon 
the  investment  company. 

It  is  admitted  by  counsel  for  the  appellant  that,  if  the 
bonds  had  remained  in  the  hands  of  Erb  or  the  Wyandotte 
company  into  whose  possession  they  first  came,  the  mortgage 
would  not  have  been  entitled  to  priority  over  the  mechanic's 
lien  claimants,  and  we  are  unable  to  see  that  any  thing  sub- 
sequently occurred  which  improves  the  status  of  these  bonds. 
What  recourse  or  remedy,  if  any,  the  lienholders  would  have 
had  if  the  bonds  had  been  bold  to  innocent  purchasers,  or 
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whether  prior  to  the  completion  of  the  road  and  filing  of  the 
liens  there  could  have  been  any  such  purchasers*  we  are  not 
called  upon  to  determine. 

Another  case  relied  upon  by  counsel  for  the  appellant  is 
Porter  v.  Pittsburg  Bessemer  Steel  Co.,  120  U.  S.  649.  The 
syllabus  of  that  case  is  as  follows:  "  In  this  case  unsecured 
floating  debts,  due  by  a  railroad  company  for  construction, 
were,  in  the  absence  of  a  statutory  provision,  held  not  to  be 
a  lien  on  the  railroad  superior  to  the  lien  of  a  valid  mortgage 
on  it,  duly  recorded,  and  of  bonds  secured  thereby,  and  held 
by  bona  fide  purchasers  for  value."  It  will  be  seen  from  an 
examination  of  the  opinion  in  that  case  635  that  it  differs 
from  the  one  at  bar  in  many  important  particulars.  There  the 
railroad  company,  at  the  time  of  the  execution  of  the  mort- 
gage, owned  not  only  its  franchises,  but  the  roadbed  and 
right  of  way  and  township  aid  voted  for  the  construction  of 
the  road;  and  the  bonds  which  the  mortgage  was  intended  to 
secure  were  delivered  by  the  railroad  company  to  one  Craw- 
ford in  consideration  of  his  agreement  to  construct  the  road, 
and  he,  and  not  the  company,  negotiated  and  pledged  the 
bonds  for  money  with  which  to  perform  his  contract;  and  the 
lien  claimants  contracted,  not  with  the  railroad  company,  but 
with  Crawford,  with  actual  knowledge  of  the  existence  of  the 
mortgage  and  of  the  consideration  upon  which  the  bonds  were 
delivered  to  Crawford,  and  of  the  fact  that  they  were  negoti- 
ated by  him,  and  that  the  proceeds  belonged  to  him  and 
were  being  expended  in  the  fulfillment  of  his  contract.  Of 
course  the  fact  that  the  parties  to  whom  he  sold  the  bonds 
took  precautions  to  have  the  proceeds  actually  expended  in 
the  construction  could  not  have  the  effect,  equitably  or  other- 
wise, to  postpone  the  lien  of  the  mortgagee  to  that  of  the 
other  persons,  who,  with  full  knowledge  of  all  the  circum- 
stances, were  selling  Crawford  material  for  use  under  his  con- 
tract for  the  railroad  company,  for  the  procurement  of  which, 
on  his  part,  he  had  been  paid  by  the  very  securities  which 
they  sought  to  have  deferred  for  their  benefit. 

A  case  very  much  like  the  one  at  bar  is  the  Farmers'  Loan 
&  Trust  Co.  v.  Canada  etc.  Ry.  Co.,  127  Ind.  250,  where  it  is 
said:  "The  remaining  question  maybe  thus  stated:  Is  the 
lien  of  the  appellant's  mortgage  superior  to  the  liens  of  the 
appellees?  In  order  to  intelligently  discuss  this  question  it 
is  necessary  to  state  the  material  facts  out  of  which  it  arises. 
Those  facts  may  be  thus  summarized:  On  the  twenty-eighth 
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day  of  May,  1888,  the  railway  company  entered  into  a  con- 
tract with  the  Burns  Construction  Company  to  build  and 
equip  its  road.  Burns  *36  was  the  president  of  the  railway 
company  and  also  the  general  manager  of  the  construction 
company.  On  the  28th  of  August,  1888,  the  railway  company 
ordered  the  execution  of  a  trust  deed,  and  the  instrument  was 
written  and  signed  in  duplicate.  One  of  the  duplicates  was 
delivered  by  Burns  to  the  Farmers'  Loan  &  Trust  Company  on 
the  eighteenth  day  of  October,  1888.  The  other  was  retained 
by  the  railway  company.  The  bonds  which  the  trust  deed 
was  executed  to  secure  were  retained  by  the  company  that 
executed  the  mortgage;  but  from  time  to  time  bonds  were 
delivered  to  Burns  upon  estimates  issued  to  him  by  the  rail- 
way company's  engineer.  Ten  of  the  bonds  were  transferred 
to  William  Dallin,  and  sixty-six  were  transferred  to  John 
Fitzgerald,  a  subcontractor.  The  remainder  of  the  bonds, 
three  hundred  and  sixty-four  in  number,  were  hypothecated 
by  the  Burns  Construction  Company,  but  when,  where,  to 
whom,  or  for  how  much,  is  not  shown.  In  considering  the 
question  of  priority,  one  of  the  important  things  to  be  kept  in 
mind  is  that  the  mortgage  was  executed  upon  property  that 
had  in  fact  no  existence,  for  the  railroad  mortgaged  had  not 
been  built.  That  there  is  a  material  difference  between  a 
case  such  as  this,  where  the  railroad  had  not  been  built,  and 
a  case  where  the  railroad  has  been  constructed,  is  so  evident 
that  no  one  can  fail  to  perceive  it  the  instant  his  attention  is 
directed  to  the  matter.  As  held  in  Brooks  v.  Railway  Co.,  101 
U.  S.  443,  parties  must  in  such  a  case  as  this  be  deemed  to 
have  contracted  with  reference  to  the  existing  condition  of 
things  so  far  as  they  were  open  to  observation.  The  mort- 
gagee must  have  known  that  its  security  was  valueless  as 
long  as  there  was  no  road  in  existence,  and  it  must  have 
known,  also,  that  labor,  material,  and  money  would  be  re- 
quired to  build  the  road.  It  was  bound  to  know,  too,  what 
the  law  was,  for  '  it  entered  into  and  became  a  part  of  their 
contract.'  This  general  rule  has  been  repeatedly  declared 
and  enforced  by  this  court.  The  principle  we  are  discussing 
was  applied  6,T  to  the  case  of  a  lien  asserted  by  a  miner,  and 
it  was  held  that  the  lien  was  superior  to  a  mortgage.  But 
the  present  case  is  much  stronger  than  the  one  referred  to,  for 
here  there  was  in  fact  no  property  in  existence  when  the 
mortgage  was  made.  The  property  upon  which  the  mortgage 
finally  fastened  was  created  by  the  labor,  materiuls,  and  the 
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money  of  the  appellees.  We  are  strongly  inclined  to  doubt 
whether  the  mortgage  lien  would  be  paramount  even  if  the 
bonds  which  the  mortgage  was  executed  to  secure  had 
been  delivered  before  any  notices  of  liens  were  filed.  Very 
strongly  reasoned  decisions  declare  that  the  liens  of  the  me- 
chanics are  superior  to  the  lien  of  the  mortgage  in  cases 
where  the  mortgage  is  executed  before  the  construction  of  the 
railroad:  Neilson  v.  Iowa  Eastern  Ry.  Co.,  44  Iowa,  71;  Equi- 
table Life  Ins.  Co.  v.  Slye>  45  Iowa,  615.  We  need  not,  how- 
ever, decide  this  question,  but  it  is  proper  to  say  that  as  the 
labor,  materials,  and  money  of  the  appellees  gave  all  there  is 
of  value  to  the  property  claimed  under  the  mortgage,  the 
mortgagee  ought  to  show  a  clear  and  strong  superior  right  in 
order  to  defeat  the  claims  of  those  who  in  reality  brought  the 
property  into  existence.  The  doubt  in  our  minds  is  whether 
the  mortgagee's  lien  can,  in  any  event,  be  justly  held  to  be 
the  prior  one.  We  have  no  doubt  that  if  the  mortgagee  can 
succeed  at  all,  it  must  be  because  it  is  shown  clearly  and 
strongly  that  the  mortgagee  is  a  bona  fide  purchaser.  In  our 
judgment  the  appellant  has  shown  no  such  right  as  entitles  it 
to  the  paramount  lien.  It  is  true  that  the  trust  deed  or  mort- 
gage was  placed  in  the  hands  of  the  mortgagee  or  trustee  be- 
fore some  of  the  notices  were  filed,  but  the  instrument  securing 
the  bond  was  a  mere  shadow;  for  had  no  bonds  ever  been  de- 
livered to  bona  fide  holders,  the  instrument  would  never  have 
been  .effective  against  these  lienholders.  We  are  far  within 
the  authorities  in  asserting  this,  as  they  carry  the  doctrine 

much  further 

"  The  delivery  of  the  mortgage  or  trust  deed  alone  did  •*• 
not  destroy  the  priority  of  the  liens  of  the  appellees,  for  the 
delivery  of  such  an  instrument  cannot  of  itself  defeat  equi- 
table or  legal  claims,  since  it  is  essential  that  one  who  asserts 
a  right  against  a  legal  or  equitable  claim  should  show  that 
he  parted  with  value  before  notice  of  such  equitable  or  legal 
right:  Anderson  v.  Hubble,  93  Ind.  570;  47  Am.  Rep.  394,  and 
cases  cited;  Hunsinger  v.  Hofer,  110  Ind.  390.  This  is  the 
rule  in  ordinary  cases,  and  certainly  it  must  govern  a  case 
like  this,  where  the  mortgagee  seeks  to  defeat  the  claims  of 
those  whose  labor,  materials,  and  money  created  the  property 
which  it  is  sought  to  subject  to  the  lien  of  the  mortgage.  The 
mortgagee  must  succeed,  if  at  all,  as  a  bona  fide  holder  of 
bonds  executed  under  the  mortgage.  It  cannot,  as  against 
the  claims  of  the  laborers,  mechanics,  and  materialmen,  be 
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deemed  a  bona  fide  holder  unless  it  affirmatively  shows  that 
it  paid  value  for  the  bonds  before  notice  of  the  liens.  The 
rule  in  analogous  cases  is  well  settled  in  this  state,  and  the 
strong  equities  of  the  appellees  call  for  its  liberal  application 

in  this  instance There  is  reason  for  saying  that  it  was 

the  duty  of  the  party  buying  the  bonds  to  ascertain  whether 
a  lien  had  been  placed  on  the  property  prior  to  the  time  of  its 
acquisition  of  those  instruments,  but  we  do  not  go  as  far  as 

that  in  this  case We  are  not  here  seeking  a  general 

rule  that  shall  apply  to  every  case  resembling  the  present, 
nor  do  we  attempt  to  lay  down  any  such  rule.  We  6imply 
adjudge  that  in  such  a  case  as  this  the  mortgagee  cannot  pre- 
vail over  laborers  and  materialmen  without  showing  that  it  is 
a  bona  fide  holder  of  the  principal  debt  in  all  that  the  term 
1  bona  fide  holder'  implies.  It  cannot,  in  a  case  like  this, 
where  there  was  no  railroad  in  existence  when  the  mortgage 
was  delivered,  be  deemed  a  bona  fide  holder  as  against  labor- 
ers, mechanics,  and  materialmen  without  showing  that  before 
notice  of  the  acquisition  of  the  liens  under  the  statute  a  fair 
value  was  paid  for  the  bonds." 

•*•  We  concur  in  both  the  reasoning  and  the  conclusion  of 
the  foregoing  opinion.  It  is  not  to  be  denied  that  the  supreme 
court  of  the  United  States  distinguishes  between  the  rolling 
stock  and  chattels  of  a  railroad  company,  which  it  character- 
izes as  u  loose  property  susceptible  of  separate  ownership  and 
separate  liens,"  and  the  roadbed,  station-houses,  tracks,  etc., 
and  upon  this  distinction  holds  that,  while  the  doctrine  as  to 
the  after-acquired  property  applies  to  the  former,  it  does  not 
apply  to  the  latter.  The  basis  of  this  distinction  is  the  doc- 
trine relative  to  fixtures  to  real  property.  It  is  not  denied 
that  if  one  owns  real  estate  which  is  subject  to  a  valid  mort- 
gage or  other  lien,  and  another  sells  him  personal  property 
which  he  permits  to  be  affixed  to  or  incorporated  into  the  real 
estate,  he,  by  so  doing,  waives  any  right  he  might  otherwise 
have  to  claim  a  lien  for  the  purchase  price  superior  to  the 
prior  mortgage;  and  this  arises  out  of  the  necessity  of  the  case, 
because,  otherwise,  the  mortgagee  might  be  deprived  of  his 
security  by  the  depreciation  of  values,  or  by  extravagant  or 
exorbitant  improvements  without  his  knowledge  or  consent. 
But  how  can  this  be  the  case  when  a  mortgage  is  made  and 
the  money  advanced  upon  it  for  the  sole  purpose  of  bringing 
into  existence  the  entire  property  upon  which  the  mortgage  is 
intended  to  rest?    The  case  at  bar  is  a  good  illustration.     The 
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investment  company  knew  that  its  bonds  and  mortgage  were, 
and  would  remain,  of  no  value  unless  the  railroad  should  be 
constructed;  it  knew  that  in  order  that  such  a  road  should  be 
constructed  that  material  and  labor  were  indispensable,  and 
that  the  Nebraska  statute  guarantees  a  lien  to  those  who 
should  furnish  them.  The  investment  company  made  Erb 
and  the  Wyandotte  company  its  agents  for  the  purposes  of 
this  construction,  and  it  owed  the  duty  to  persons  furnishing 
material  and  labor  in  the  building  of  this  railroad  to  see  that  the 
money  advanced  was  applied  to  the  payment  of  their  claims. 

•40  Another  point  made  by  the  appellant  is  that  Kilpatrick 
Bros.  &  Collins,  by  their  conduct,  have  waived  their  rights  to 
a  lien.  It  appears  that,  after  the  completion  of  the  work,  one 
Strohm,  who  was  their  accountant  and  book-keeper,  together 
with  Erb,  the  president  of  both  railroad  companies,  made 
a  computation  and  agreement  as  to  the  amount  remaining 
unpaid  under  the  contract,  and  received  from  the  latter  ac- 
cepted drafts  upon  the  Wyandotte  company  for  that  amount; 
but  he  testified,  without  contradiction,  that  it  was  expressly 
agreed  that  these  drafts  were  not  taken  or  to  be  considered  as 
payment,  but  only  as  collateral  security  therefor,  and  as  con- 
stituting a  record  of  the  computation  and  accord;  and  that 
there  was  no  agreement  for  the  relinquishment  of  any  exist- 
ing or  prior  obligation  in  favor  of  his  principals,  and  that  no 
such  release  was  intended  by  him,  nor,  so  far  as  he  was  aware, 
by  Erb.  We  do  not  think  that  the  mere  receipt  of  the  drafts 
under  such  circumstances  amounted  to  a  waiver,  which,  in 
the  absence  of  an  express  agreement,  will  not  be  presumed  or 
implied  contrary  to  the  intention  of  the  party  whose  rights 
would  be  injuriously  affected  thereby,  unless  by  his  own  con- 
duct the  opposite  party  has  been  misled,  to  his  prejudice,  into 
the  honest  belief  that  such  waiver  was  intended,  or  consented 
to;  and  it  is  not  claimed  that  such  was  the  case  here. 

In  Farlow  v.  Ellis,  15  Gray,  229,  it  is  said:  "Waiver  is  a 
voluntary  relinquishment  or  renunciation  of  some  right,  a  fore- 
going or  giving  up  of  some  benefit  or  advantage  which,  but 
for  such  waiver,  he  [the  party  relinquishing]  would  have 
enjoyed.  It  may  be  proved  by  express  declaration,  or  by  acts 
and  declarations  manifesting  an  intent  and  purpose  not  to 
claim  the  supposed  advantage,  or  by  a  course  of  acts  and  con- 
duct, or  by  so  neglecting  and  failing  to  act,  as  to  induce  a 
belief  that  it  was  his  intention  and  purpose  to  waive.  Still, 
voluntary  choice  not  to  claim  is  of  the  essence  of  waiver,  and 
not  mere  negligence." 
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In  Jones  on  Liens,  section  1011,  it  is  said:  "  The  mere  tak- 
ing *41  of  security  for  the  amount  of  a  debt  for  which  a  lien 
is  claimed  does  not  ordinarily  destroy  the  lien.  To  have  this 
effect  there  must  be  something  in  the  facts  of  the  case,  or  in 
the  nature  of  the  security  taken,  which  is  inconsistent  with 
the  existence  of  the  lien  and  destructive  of  it." 

"  Sec.  1013.  The  taking  of  a  mortgage  upon  the  same 
property  upon  which  the  creditor  claims  a  statutory  lien 
may  not  displace  the  lien.  The  mortgage  is  regarded  as  a 
cumulative  security,  and  the  creditor  may  enforce  either  the 
lien  or  the  mortgage.  So,  also,  the  taking  of  the  collateral 
obligation  of  another  person  for  the  payment  of  the  lien 
debt  does  not  ordinarily  debar  the  lienholder  from  claiming 
the  security  of  his  lien,  unless  the  circumstances  are  such 
that  an  intention  to  waive  the  lien  may  be  reasonably  in- 
ferred": Payne  v.  Wilson,  74  N.  Y.  348. 

The  appellant  pleaded,  by  way  of  cross-petition  to  the 
claim  of  the  Fort  Scott  company,  that  the  latter  had  inter- 
vened in  an  action  still  pending  in  the  United  States  circuit 
court  for  this  district  concerning  the  same  matter,  and  that 
that  court,  by  an  interlocutory  decree,  had  adjudged  the  lien 
of  the  intervenor  to  be  superior  to  that  of  appellant.  An  in- 
terlocutory order  or  finding  in  a  pending  suit  in  equity  in  a 
federal  court  is  not  a  final  determination  of  the  rights  of  the 
parties,  but  one  which  may  be  modified  or  discharged  at 
any  time  before  the  enrollment  of  the  final  decree:  Ayrea  v. 
Carver,  17  How.  592;  Thomas  v.  Wooldridge,  23  Wall.  283; 
Forgay  v.  Conrad,  6  How.  201;  Ex  parte  Jordan,  94  U.  S.  248. 
This  order,  therefore,  did  not  merge  the  claim  of  the  Fort 
Scott  company,  and  was  not  a  bar  to  the  litigation  of  the 
same  matters  in  the  state  court.  The  mere  pendency  in  the 
courts  of  another  jurisdiction  of  an  action  between  the  same 
parties,  and  concerning  the  same  subject  matter,  cannot  be 
successfully  pleaded  in  bar  or  abatement:  Cordon  v.  Gil- 
foil,  99  U.  S.  168;  Sharon  v.  Hill,  22  Fed.  Rep.  28;  Stanton 
v.  Embrey,  93  U.  S.  548,  and  authorities  there  •**  cited. 
A  demurrer  to  this  answer  was  therefore  properly  sus- 
tained. 

The  foregoing  conclusions  we  regard  as  decisive  of  the  case 
and  as  rendering  unnecessary  the  determination  of  other 
questions,  some  of  them  important  and  far-reaching,  which 
are  discussed  in  the  briefs.  The  judgment  of  the  district 
eourt  is,  therefore,  in  all  things,  affirmed. 
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Post,  J.,  dissented,  and  concurred  in  an  opinion  submitted  by  Commis- 
sioners Irvine  and  Ryan,  in  which  the  conclusion  is  reached  that,  as  between 
the  mortgage  lien  and  the  construction  or  mechanics'  liens  in  suit,  the  latter 
have  no  priority  and  do  not  displace  the  former.  In  such  opinion  it  is 
observed  in  a  general  way  that  the  state  statutes  permit  railway  companies 
to  mortgage  their  property  and  franchises  for  the  purpose  of  securing 
money  borrowed  by  them  for  the  construction  and  equipment  of  their 
roads,  and  it  is  also  provided  that  such  mortgages  may  include,  not  only  the 
property  owned  by  the  companies  making  them  at  the  time  of  their  date, 
but  property,  both  real  and  personal,  thereafter  acquired  by  them.  The 
state  statute  also  provides  for  liens  upon  railroads  to  secure  laborers  and 
materialmen  for  labor  performed  and  material  furnished  for  the  construe- 
tion,  repair,  or  equipment  of  railroads.  This  statute,  though  passed  at  a 
different  time,  as  a  distinct  act,  is  so  far  analogous  to  the  general  mechanics' 
lien  law  as  to  induce  the  necessary  conclusion  that  the  construction  placed 
on  the  latter  must  apply  to  the  former,  namely,  that  the  lien  attaches  from 
the  time  labor  is  begun  or  the  first  material  furnished,  but  as  between  two 
or  more  lienors  upon  the  same  improvement  there  is  no  priority  unless  the 
intervening  rights  of  third  persons  require  a  different  rule.  "A  railroad  is 
an  entity.  Its  whole  line,  including  right  of  way,  roadbed,  stations,  shops, 
equipment,  and  all  property  necessary  for  the  effective  operation  of  the 
road,  in  its  entirety,  constitutes  a  single  property,  which  cannot,  in  the 
absence  of  statute  or  of  peculiar  equities  of  a  very  controlling  character,  be 
dismembered  by  selling  different  portions  separately.  The  mortgage  here 
in  question,  and  the  liens,  must  be  treated  as  coextensive  in  regard  to  the 
property  upon  which  they  operate,  unless  a  separation  of  this  property  is 
practicable,  and  required  by  the  equities  of  the  case."  Applying  the 
ordinary  rule,  the  construction  liens  in  the  present  case  would  not  attach 
until  more  than  a  month  after  the  time  that  the  mortgage  had  become  a 
lien  upon  the  property.  "It  is  claimed,  however,  that  under  the  facts  of 
this  case  the  mortgage  should  be  subordinated  to  the  construction  liens.  The 
principal  ground  upon  which  this  contention  is  based  is  that  a  mortgage 
upon  after-acquired  property  attaches  to  such  property  only  to  the  extent 
of  the  mortgagor's  interest  therein,  and  subject  to  any  liens  existing 
thereon  at  the  time  of  its  acquisition  by  the  mortgagor."  This  principle  is 
subject  to  the  contingency,  however,  that  existing  liens  cannot  be  dis- 
placed in  its  application.  The  principle  of  law  governing  the  question  in 
dispute  is  thus  briefly  stated  by  the  commissioners:  "  A  mortgage  cover- 
ing after-acquired  property  attaches  to  such  property  as  it  is  acquired  by 
the  mortgagor.  Where  such  property  remains  separable  and  susceptible  of 
separate  ownership  the  mortgage  only  attaches  to  the  interest  of  the  mort- 
gagor therein,  and  does  not  displace  existing  liens  thereon.  Where,  how- 
ever, the  after-acquired  property  becomes  inseparably  a  portion  of  the  real 
estate  to  which  the  mortgage  has  attached,  the  mortgage  extends  to  such 
property,  as  in  the  familiar  case  of  a  house  erected  upon  a  lot  burdened  by 
a  mortgage.  In  that  case  no  one  would  now  have  the  hardihood  to  claim 
under  the  statute  that  liens  for  the  construction  of  the  house  should  dis- 
place the  mortgage,  in  the  absence  of  special  circumstances  operating  by 
way  of  estoppel.  Perhaps  the  best  elucidation  of  the  whole  question  is 
found  in  the  case  of  Toledo  etc.  R.  R.  Co.  ▼.  Hamilton,  134  U.  S.  296, 
where  Mr.  Justice  Brewer  reviews  the  authorities,  and  holds  that  a  blanket 
mortgage  creates  a  lien  whose  priority  cannot  be  displaced  by  a  contract 
between  the  (railroad)  company  and  a  third  party  for  the  erection  of 
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buildings  or  other  works  of  original  construction."  In  support  of  this 
view,  and  the  rule  that  the  lien  created  by  a  mortgage  covering  after- 
acquired  property  is  not  displaced  by  liens  arising  from  improvements 
placed  upon  the  mortgaged  property:  Galveston  R.  R.  Co.  v.  Cowdrey,  11 
Wall.  459;  United  Slates  v.  New  Orleans  R.  R.  Co.,  12  Wall.  362;  Fosdick  r. 
Schall,  99  U.  S.  235;  Fosdick  v.  Car  Co.,  99  U.  S.  256;  Myer  v.  Car  Co.,  102 
U.  S.  1.  In  Thompson  v.  White  Water  Valley  R.  R.  Co.,  132  U.  S.  68,  a 
mortgage  covering  after-acquired  property  was  decided  to  be  superior  to 
liens  arising  from  furnishing  money  for  the  construction  of  a  portion  of  a 
railroad  upon  the  profits  of  that  portion  constructed  within  the  original 
charter  of  the  railroad.  The  commissioners,  in  reviewing  and  distinguish- 
ing  the  authorities  relied  upon  to  establish  the  converse  of  the  abo\e  doc- 
trine, say:  "The  case  of  Brooks  v.  Burlington  etc.  R.  R.  Co.,  101  U.  S.  443, 
was  decided  upon  the  statutes  of  Iowa,  which,  in  terms,  allow  to  mechanics 
a  lien  npon  the  building,  erection,  or  improvement  prior  to  that  of  a  pre- 
existing mortgage  upon  the  land.  Our  statutes  are  not  in  this  respect 
similar  to  those  of  Iowa.  Williamson  v.  New  Jersey  S.  R.  R.  Co.,  28  N.  J. 
Eq.  277,  29  N.  J.  Eq.  311,  is  much  relied  upon  by  appellees.  In  that  case 
certain  docks  were  constructed  for  the  Long  Branch  &  Seashore  Railroad 
Company,  and  the  lien  claim  was  filed  against  the  New  Jersey  Southern 
company  as  builder  and  the  Seashore  road  as  owner.  The  Southern  com- 
pany seems  to  have  owned  a  controlling  interest  in  the  stock  of  the  Sea- 
shore company,  but  there  had  been  no  consolidation  of  the  roads,  nor  any 
formal  purchase  or  conveyance.  The  lien  for  the  construction  of  the  docks 
was  held  to  be  superior  to  a  blanket  mortgage  given  by  the  New  Jersey 
Southern  company,  and  this  priority  was  established  upon  the  ground  that 
the  mortgage  of  the  Southern  company  attached  to  the  whole  of  the  prop- 
erty of  the  Seashore  company,  subject  to  existing  liens.  It  is  plainly 
intimated  that,  had  the  work  been  done  for  the  Southern  company  upon 
land  then  owned  by  it,  the  decision  would  have  been  different. 

•*In  Botsford  v.  New  Haven  etc  R.  Co.,  41  Conn.  454,  the  lien  was  for 
the  construction  of  a  depot  upon  land  whose  owner  agreed  to  give  it  to  the 
company,  provided  that  it  would  build  a  depot  thereon.  No  conveyance 
was  in  fact  made,  and  the  lien  for  construction  was  held  superior  to  a 
blanket  mortgage  upon  the  railroad,  because  the  legal  title  had  never  vested 
in  the  railroad,  and  the  equitable  title  did  not  vest  in  it  until  the  depot  was 
completed  and  after  the  lien  attached. 

"  In  Farmers'  Loan  <b  Trust  Co.  r.  Canada  etc  R.  R.  Co.,  127  Ind.  250, 
the  court  expresses  a  grave  doubt  as  to  whether,  under  the  law  of  Indiana, 
a  mortgage  can  be  made  to  attach  to  after- aoquired  property  in  any  event, 
and  the  authority  of  the  case  upon  this  question  is  weakened  by  the  exist- 
ence of  that  doubt.  Moreover,  the  court  disclaims  any  attempt  to  lay 
down  a  general  rule,  but  holds  that  under  the  special  facts  of  that  case  ths 
construction  lien  was  superior  to  the  mortgage,  and  the  court  was  undoubt- 
edly right  in  its  conclusion.  The  bonds,  to  secure  which  the  mortgage  was. 
given,  were  issued  to  a  construction  company,  and  the  court  held  that  this 
construction  company  could  not  set  up  the  bonds  given  to  it  under  these 
circumstances  as  superior  to  the  liens  of  materialmen  for  debts  which  the 
construction  company  itself  owed  them.  It  appeared  that  the  construction 
company  had  hypothecated  a  portion  of  the  bonds;  but  when,  where,  and  to 
whom  these  bonds  had  been  pledged  did  not  appear,  and  the  court  could  not, 
in  that  litigation,  consider  the  rights  of  the  pledgees. 

"In  ths  Farmers'  Loan  *  Trust  Co.  r.  Kansas  City  etc  R.  R.  Co.,  63  Fed. 
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Rep.  182,  Judge  Caldwell,  in  an  exceedingly  lucid,  vigorous,  and  learned 
opinion,  discusses  the  relative  equities  of  such  mortgages  and  liens,  but  (so 
far  as  the  case  is  analogous  to  this)  upon  the  basis  of  what  the  law  ought  to 
be,  rather  than  what  it  has  heretofore  been  declared  to  be,  and  gives  prior- 
ity to  certain  liens  as  against  a  mortgagee  of  the  railroad,  because  of  condi- 
tions imposed  upon  the  mortgagee  in  the  appointment  of  a  receiver  at  it* 
instance,  the  conditions  receiving  the  assent  of  the  mortgagee.  While  we 
are  not  disposed  to  question  the  correctness  of  the  abstract  opinions  ex- 
pressed by  Judge  Caldwell,  nor  of  his  determination  of  the  law  as  applied 
to  that  case,  his  conclusions  are  not  applicable  to  this  case,  where  the  mort- 
gagee stands  upon  its  vested  rights,  and  has  not  consented  to  any  displace- 
ment of  its  lien,  nor  asked  the  court  for  any  relief  authorizing  the  court  to 
impose  upon  it  similar  conditions." 

But  the  appellees  contend,  notwithstanding  the  principles  contended  for 
in  this  opinion,  "they  cannot  be  urged  in  support  of  this  mortgage,  because 
the  bonds,  to  secure  which  the  mortgage  was  given,  were  not  in  the  hands 
of  bona  fide  holders  for  value.  We  can  see  no  force  in  this  contention.  In 
one  sense  it  might  be  said  that  the  investment  company  does  not  occupy  the 
position  of  a  bona  fide  holder;  that  is,  it  took  the  bonds  with  full  knowledge 
of  the  facts.  It  knew  that  the  railroad  had  not  been  constructed;  it  was 
bound  to  know  that,  under  the  law,  persons  furnishing  material  or  perform- 
ing labor  in  the  construction  of  the  road  might  become  entitled  to  liens 
thereon;  and  if  the  rights  of  the  bondholders  depended  upon  their  ignorance, 
at  the  time  of  receiving  the  bonds,  of  outstanding  equities  in  favor  of  third 
persons,  they  certainly  could  not  be  considered  bona  fide  holders  without 
notice.  But  their  rights  do  not  depend  upon  their  establishment  of  such 
ignorance.  The  investment  company  is  a  holder  for  value.  It  has  advanced 
the  whole  loan  of  $260,000,  and  we  take  it  that  no  one  will  question  the 
doctrine  that  a  pledgee  of  such  securities  is  a  holder  for  value  to  the  extent 
of  the  indebtedness  for  which  they  stand  pledged.  The  case  of  Farmer? 
Loan  tie  Trust  Co.  v.  Canada  etc.  R.  R.  Co.,  127  Ind.  250,  is  not  opposed 
to  this  view.  The  pledgees  in  that  case  were  not  protected,  because,  in  the 
language  of  the  court,  there  was  no  evidence  as  to  'when,  where,  or  to 
whom  these  bonds  had  been  pledged.'  The  investment  company  advancing 
its  money  in  good  faith,  and  promptly  recording  its  mortgage,  had  a  right 
to  rely  upon  its  priority  in  time,  and  the  lienors,  by  the  record  of  that  mort- 
gage, were  notified  of  the  existence  of  its  lien,  and  entered  into  their  con- 
tracts and  into  their  performance  with  such  notice.  Many  of  the  cases  in 
the  supreme  court  of  the  United  States  heretofore  cited  support  this  view: 
See,  too,  on  this  point,  Henry  v.  Fisherdick,  37  Neb.  207. 

"The  majority  opinion  is  largely  based  upon  the  conclusion  that  the 
investment  company  made  itself  a  promoter  or  principal  in  the  construc- 
tion of  the  road.  This  conclusion  is  reached  upon  the  doctrine  first  estab- 
lished in  this  state  in  the  case  of  Bohn  Mfg.  Co.  v.  Kountze,  30  Neb.  7 1 9.  The 
principle  decided  in  that  case  has  recently  been  much  discussed  in  the  cases 
of  Pickens  r.  Plattsmouth  Investment  Co.,  37  Neb.  272;  Holmes  v.Hutchins,  38 
Neb.  601,  and  Sheeny  v.  Fulton,  38  Neb.  691;  post,  p.  767.  It  is  not  neces- 
sary to  repeat  that  discussion.  We  do  not  think  the  facts  of  this  case 
warrant  the  court  in  applying  that  doctrine.  Wherever  it  has  been  ap- 
plied it  has  been  for  the  purpose  of  charging  the  estate  of  the  owner  in 
fee  on  account  of  improvements  made  by  his  executory  vendee.  The  court 
has  in  all  cases  for  its  application  required  the  proof  of  facts  sufficient  to 
create  the  vendee  the  ageut  of  the  vendor  expressly  or  by  implication.     Its 


Jan.  1894.]    Kilpatrick  v.  Kansas  City  etc.  R.  R.  Co.    761 

application  to  this  case  requires  a  far-reaching  extension  of  the  principle. 
The  investment  company  had  no  estate  in  the  railroad  company;  it  was 
not  even  a  stockholder  in  the  corporation,  and  we  do  not  think  it  can  he 
deemed  an  '  owner '  within  the  meaning  of  the  mechanics'  lien  law.  It 
is  true  that  the  investment  company  in  making  the  loan  insisted  upon 
the  method  to  be  adopted  for  the  construction  of  the  road,  and  had 
extended  negotiations  with  its  promoters  in  regard  to  the  organization  of 
the  company  and  the  form  of  the  loan  and  its  security.  We  cannot  see 
in  these  acts  any  thing  more  than  precautionary  measures  to  secure  the 
loan  about  to  be  made,  and  we  believe  that  if  the  opinion  of  the  majority 
be  adhered  to  in  future  cases,  and  carried  to  its  logical  conclusion,  every 
one  who  lends  money  to  another  with  the  knowledge,  or  at  least  with  the 
intention,  that  the  borrower  shall  use  the  money  to  erect  improvements 
upon  land  pledged  to  secure  the  debt,  must  be  held  to  have  rendered  his 
security  subject  to  any  mechanics'  liens  arising  out  of  the  construction. 
This  result  would  be  contrary  to  the  reason  of  past  adjudications,  aud  we 
think  unwarranted  in  principle." 

Mortgages  and  Mechanics'  Liens. — Priority:  See  Central  Trust  Co.  r. 
Continental  Ironwork*,  51  N.  J.  Eq.  605;  40  Am.  St.  Rep.  539;  Sounder* 
t.  Bennett,  160  Mass.  48;  39  Am.  St.  Rep.  456,  and  Haxtun  etc  Heater  Co. 
v.  Cordon,  2  N.  Dak.  246;  33  Am.  St.  Rep. 776,  and  note,  with  the  cases  col- 
lected. 

Actions — Abatement — Suit  Pending  in  Federal  Codrt. — An  action 
will  not  be  abated  in  a  state  court  on  the  ground  that  another  action  is 
pending  in  a  federal  court  for  the  same  matter  and  between  the  same 
parties,  nor  will  an  action  in  a  federal  court  be  abated  by  the  pendenoy 
of  an  action  in  a  state  court:  Extended  note  to  Plume  etc  Mfg>  Co.  v. 
Caldwell,  29  Am.  St.  Rep.  312,  where  the  cases  are  collected. 

Of  the   Waiver   of    Mechanics'    Liens   by   Taking:    Notes,    or   Other 

Securities. 

If  one  having  a  right  to  a  mechanic's  lien  takes  a  note  or  other  written 
obligation  of  his  debtor  for  the  amount  of  the  demand,  or  receives  from  him 
the  notes  of  third  persons,  or  other  securities  for  such  demand,  and  subse- 
quently commences  a  suit  for  the  enforcement  of  the  lien,  he  is  likely  to  be 
met  with  the  defense  that  the  lien  has  been  waived.  In  the  case  first  sup- 
posed, the  defense  canuot  be  sustained  except  upon  the  theory  that  the  giv- 
ing of  the  note  is  a  payment  or  discharge  of  the  original  indebtedness,  and 
a  consequent  extinction  of  the  lien  which  existed  to  enforce  its  payment. 
There  is  now,  however,  no  doubt  that  when  a  person  indebted  to  another 
gives  the  latter  a  note  or  notes  for  the  amount  of  the  indebtedness,  they  are 
not  to  be  treated  as  payments  unless  the  parties  have  directly  agreed  that 
such  shall  be  their  effect  They  do  not  discharge  the  origiual  indebtedness 
in  any  respect,  though  tbey  may  extend  the  time  for  its  payment.  After 
the  lapse  of  the  time  specified  in  the  notes,  if  they  remain  unpaid,  the 
holder  is  again  at  liberty  to  sue  and  recover  upou  the  original  indebtedness: 
Mitchell  v.  Uockett,  25  Cal.  542;  85  Am.  Dec.  151;  Welch  v.  AlUnglon,  23 
CsJ.  322;  Comptoir  D'Etcompte  v.  Dretbach,  78  Cal.  20;  Uiggins  v.  WorteU, 
18  Cal.  333;  Blunt  v.  Waiter,  11  Wis.  334;  78  Am.  Dec.  709;  Weakly  v. 
Bell,  9  Watts,  273;  36  Am.  Deo.  116. 

A  change  in  the  form  of  the  indebtedness  is  nsither  a  payment  thereof 
■or  a  waiver  of  the  lien.  Hence,  though  a  personal  judgment  has  been 
recovered  against  the  debtor,  a  suit   may  subsequently  le  prosecuted  to 
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enforce  the  lien:  Oermania  B.  <b  L.  Attn.  v.  Wagner,  61  CaL  355;  Kirhwood 
r.  Home,  95  Mich.  62;  35  Am.  St.  Rep.  549. 

The  taking  of  a  note  does  not  waive  the  lien,  even  though  it  does  not 
become  payable  until  after  the  time  when  the  claim  of  lien  must  be  filed: 
Qoblt  v.  Gale,  7  Blackf.  218;  41  Am.  Dec.  219,  and  note;  Ashdownv.  Woods, 
31  Mo.  465;  McMurray  v.  Taylor,  30  Mo.  264;  77  Am.  Dec.  611;  Graham  y. 
Holt,  4B.  Mon.  61;  Steamboat  v.  Hammond,  9  Mo.  58;  43  Am.  Dec.  536; 
Bailey  v.  Hull,  11  Wis.  289;  78  Am.  Dec.  706;  Hughes  v.  Tanner,  96  Mich. 
113;  Bashor  v.  Nordylce,  25  Kan.  222;  Hoagland  v.  Lush,  33  Neb.  376;  29 
Am.  St.  Rep.  485;  Chisholm  v.   Williams,  128  111.  117. 

Though  he  who  is  entitled  to  a  mechanic's  lien  receives  the  notes  of  his 
debtor  under  an  agreement  that  it  shall  be  regarded  as  a  payment,  still  it 
appears  that  this  agreement  is  impliedly  conditional,  the  condition  being 
that  the  notes  so  received  shall  be  paid  when  they  become  due,  and  therefor 
upon  default  in  the  payment  of  a  note  or  of  one  or  two  or  more  notes,  in 
case  several  are  received,  the  plaintiff's  cause  of  action  upon  the  original 
indebtedness  revives,  and  becomes  enforceable  to  the  same  extent  as  if  no 
notes  had  been  given:  Crary  v.  Bowers,  20  Cal.  88;  Crawford  v.  Roberts,  50 
Gal.  236. 

When  we  come  to  the  case  of  a  person  entitled  to  a  mechanic's  or  a  mate- 
rialman's lien  receiving  security  therefor  in  any  form  we  meet  a  distressing 
conflict  of  authority,  but  are  convinced,  after  an  examination,  that  many  of 
the  authorities  cited  in  support  of  the  doctrine  that  the  statutory  lien  of  the 
mechanic  or  materialman  is  waived  by  receiving  any  other  security  do  not, 
in  fact,  support  that  doctrine,  and  that  the  decided  majority  of  the  decisions 
relevant  to  the  question  deny  that  such  statutory  lien  is  waived  by  taking 
other  security,  unless  from  other  attendant  circumstances  the  court  is  satis- 
fied that  there  was  an  actual  intention  and  understanding  that  such  lien 
should  be  waived.  In  section  1519  of  Jones  on  Liens  it  is  said:  "Generally, 
it  may  be  said  that  a  lien  is  waived  by  taking  collateral  security  for  the 
debt  which  by  operation  of  the  statute  might  be  secured  by  the  lien.  This 
is  upon  the  ground  that  the  taking  of  other  full  security  is  inconsistent  with 
the  idea  of  there  being  a  mechanic's  lien  upon  the  land  for  the  same  debt; 
or,  in  other  words,  the  taking  of  such  other  collateral  shows  an  intention  to 
waive  the  security  afforded  by  the  statutory  lien.  It  is  immaterial  what 
such  security  be,  if  only  it  be  a  distinct  security.  It  may  be  a  mortgage  of 
the  same  or  other  property,  or  a  pledge,  or  the  obligation  of  a  third  person, 
or  a  chattel  mortgage. "  We  purpose  examining  the  authorities  cited  with 
the  view  of  ascertaining  how  many  of  them  support  the  application  of 
the  rule  thus  announced  to  mechanics'  or  materialmen's  liens.  The  first 
case  cited  by  Mr.  Jones  is  Phelps  v.  Tlie  Camilla,  Taney,  400.  This  did  not 
involve  a  lien  of  the  class  here  under  discussion.  It  was  a  libel  for  mate, 
rials  furnished  by  the  libelant  to  the  defendant  vessel  at  New  York,  and 
the  decision  was  that  if  the  party  did  not  choose  to  rely  on  the  contract 
which  the  maritime  law  imposed  in  such  cases,  but  took  an  express  written 
contract,  he  must  rely  on  the  contract  he  made  for  himself,  and  cannot, 
upon  a  change  of  intention,  resort  to  the  securities  upon  which,  in  the 
absence  of  any  special  agreement,  the  law  presumes  that  he  relied.  The 
next  case  was  the  St.  Jago  de  Cuba,  9  Wheat.  409,  416.  It  was  also  a  case 
in  admiralty  in  which  the  waiver  of  the  lien  was  neither  claimed  nor  denied, 
and  it  is  no  respect  relevant  to  the  question  here  under  consideration. 
Grant  v.  Strong,  18  Wall.  623,  was,  it  is  true,  a  suit  to  enforce  a  mechanic'i 
lien,  but  the  original  contract  between  the  parties,  under  which  the  cam- 


Jan.  1894.]    Kilpatrick  v.  Kansas  City  etc.  R.  B.  Co.     763 

plainant  bad  furnished  materials  and  performed  labor  in  the  construction  of 
sixteen  houses,  had  provided  that  he  should  in  payment  receive  a  convey- 
ance of  one  of  the  houses  and  the  ground  upon  which  it  stood,  and  such 
conveyance  had  been  actually  executed  and  left  in  escrow  to  be  delivered  to 
him  upon  the  performance  of  his  contract.  Afterwards  the  parties  changed 
the  original  contract,  and,  instead  of  stipulating  for  payment  to  be  made  in 
the  house  and  lot,  the  promissory  note  of  the  landowner  was  received,  pay- 
able three  months  after  the  completion  of  the  work,  and  subsequently  a  fur- 
ther writing  was  executed  between  the  parties,  reciting  that  the  work  had 
been  finished  and  measured,  the  promissory  note  given  according  to  the 
contract,  and  that  the  escrow  was  null  and  void.  In  the  opinion  of  the 
supreme  court  of  the  United  States  this  was  not  a  case  involving  the  waiver 
of  a  lien,  but  one  in  which  the  parties  by  their  original  contract  had  intended 
should  not  be  secured  by  any  lien  whatever,  and  the  real  question  was 
whether  the  subsequent  agreements  had  so  changed  the  contract  that  a  lien 
might  arise  where  none  was  intended.  Upon  this  point  the  court  said: 
"We  do  not  think  that  the  giving  up  of  the  escrow,  and  the  taking  of  the 
note  in  its  place  according  to  the  terms  of  the  agreements  previously  made, 
and  which  obviously  do  not  look  to  a  mechanic's  lien  as  a  part  of  the  trans- 
action, would  create  a  lien  where  none  existed  before.  In  short,  we  are  of 
opinion  that  these  agreements  show  an  acceptance  and  reliance  by  Strong 
on  another  and  very  different  security  for  the  payment  of  his  work  incon- 
sistent with  the  idea  of  a  mechanic's  lien,  and  that  no  such  lien  ever  at- 
tached in  the  case."  McMurray  v.  Broton,  91  U.  S.  257,  is  also  relied 
upon  by  Mr.  Jones.  That  case  appears  not  altogether  reconcilable  with 
the  one  last  cited,  for  it  sustained  and  enforced  a  lien  where  the  par- 
ties had  originally  intended  that  payment  should  be  made  in  other 
property.  The  complainant  had  furnished  materials  to  be  used  in  the 
construction  of  certain  buildings,  for  which  the  defendant  had  agreed 
to  convey  him  certain  real  property  in  payment,  and  though  the  prop- 
erty owner  refused  to  abide  by  his  contract  and  make  a  conveyance  as 
stipulated,  he  insisted  that  there  was  a  special  agreement  inconsistent  with 
the  enforcement  of  a  mechanic's  lien.  The  court,  after  referring  to  some 
cases  apparently  sustaining  the  contention  of  the  defendant,  determined 
that  they  were  unsound,  and  affirmed  the  right  to  enforce  the  mechanic's 
lien,  saying:  "  Contracts  of  a  special  character,  such  as  to  give  a  mortgage 
to  the  laborer  or  mechanic,  if  duly  executed,  under  circumstances  showing 
that  the  claim  of  a  lien  was  not  intended  by  the  parties,  may  defeat  such 
claim;  but  the  mere  promise  to  give  such  security,  if  subsequently  broken, 
will  not  impair  such  a  right  if  the  requisite  notice  is  given  before  any  right 
of  a  third  person,  as  by  attachment  or  conveyance,  has  become  vested  in  the 
premises.  Laches  in  that  behalf  may  impair  suoh  a  right,  and  it  is  one 
which  the  claimant  may  waive."  The  next  case  cited  is  that  of  WillUon  r. 
Douglas,  66  Md.  99.  In  that  case  it  appeared  that  the  party  in  whose  favor 
the  right  to  a  lien  was  claimed  had  agreed  to  accept  payment  of  the  balance 
due  him  in  a  mortgage  payable  in  two  years,  and  bearing  interest  at  the  rate 
of  five  per  cent  per  annum.  At  the  proper  time  the  landowner  tendered 
the  mortgage  as  provided  by  the  written  agreement,  and,  upon  a  refusal  to 
accept  it,  offered  to  pay  in  money  the  balance  due.  For  some  reason  not 
clearly  stated  both  the  money  and  the  mortgage  were  refused,  and  a  suit 
was  brought  to  enforce  a  lien.  The  complainant  bad  also  entered  into  a 
bond  nnder  seal,  in  which  he  had  agreed  that  no  lien  should  be  enforced 
against  the  premises,     lie  was  precluded,  therefore,  from  maintaining  hia 
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■nit  both  by  the  tender  of  payment  in  the  mode  stipulated  and  by  the  fact 
that  he  had  himself  given  a  bond  against  the  possibility  of  such  a  suit,  and 
whatever  is  said  in  the  case  about  a  waiver  of  a  lien  by  a  contract  is  addressed 
to  the  particular  case  and  circumstances  there  in  question.  (Subsequent 
decisions  in  the  same  state,  hereafter  cited  and  reported  in  this  series,  es- 
tablish beyond  [all  controversy  that  the  taking  of  other  security  does  not  in 
Maryland  waive  the  right  to  a  lien.  The  case  of  Muir  v.  Cross,  10  B.  Mon. 
277,  was  a  suit  to  enforce  a  vendor's  lien,  and  therefore  not  relevant  to  the 
question  here  under  consideration.  In  Barrows  v.  Baughman,  9  Mich.  213, 
•  written  agreement  executed  by  the  parties  provided  that  the  sum  which 
•hould  become  due  the  complainant  should  be  paid  within  five  years  after 
his  work  was  completed,  with  interest  at  eight  per  cent  per  annum,  and 
that  a  bond  should  be  given,  secured  by  a  mortgage  upon  the  premises  on 
which  the  work  was  done  and  material  furnished,  and  the  court  decided 
that  as  the  contract  provided  upon  its  face  for  a  mortgage  security  on  the  same 
land  which  would  otherwise  be  subject  to  the  lien,  that  this  agreement  and  the 
security  therein  mentioned  were  entirely  inconsistent  with  the  idea  of  a 
mechanic's  lien  upon  the  same  land  as  security  for  the  same  debt.  The  case  of 
Trullinger  r.  Ko/oed,  7  Or.  228,  33  Am.  Rep.  708,  was  similar  to  the  case  last 
cited,  except  that  the  mortgage  which  the  complainant  had  agreed  to  take 
had  actually  been  given.  The  only  doctrine  then  for  which  the  case  is 
necessarily  authority  is,  that  when  the  mechanic  or  materialman  accepts 
a  mortgage  on  the  same  property  to  which  his  lien  attached,  that  the 
former  shall  be  regarded  as  a  waiver  of  the  latter.  It  is  true,  however, 
that  there  is  a  dictum  in  the  case  apparently  conceding  that  the  same 
rule  would  extend  when  the  mortgage  lien  was  taken  upon  other  property. 
In  the  case  of  Weaver  v.  Demuth,  40  N.  J.  L.  238,  the  complainant  had 
agreed  to  accept  in  payment  mortgages  on  the  property  sought  to  be  sub- 
jected to  the  lien,  and  the  decision  is  in  harmony  with  and  based  upon  that  of 
the  case  from  9  Michigan  hereinbefore  cited.  In  Dutton  v.  New  England  etc 
Int.  Co.,  29  N.  H.  153,  an  action  upon  a  policy  of  insurance  was  defended 
upon  the  ground  that  the  policy  was  void  because  of  the  existence  of  an  en- 
cumbrance upon  the  property,  consisting  of  a  mechanic's  lien  thereon.  The 
existence  of  this  encumbrance  was  denied,  because  it  affirmatively  appeared 
that  the  claim  in  favor  of  the  mechanic  or  materialman  had  been  discharged 
by  the  giving  to  him  of  the  promissory  note  of  a  third  person  which  he  had 
taken  in  satisfaction  of  his  demand. 

We  think  the  cases  hereinbefore  cited  and  relied  upon  by  Mr.  Jones,  as 
well  as  the  case  of  Oorman  v.  Sagner,  22  Mo.  137,  also  cited  by  him,  do, 
indeed,  support  the  contention  that  where  a  person  otherwise  entitled  to  a 
mechanic's  lien  has  taken  or  agreed  to  take  a  mortgage  or  a  trust  deed 
upon  the  property  otherwise  subject  to  the  lien,  that  the  lien  is  thereby 
waived,  especially  if  the  time  for  the  payment  of  his  demand  is  by  the 
bond  or  note  which  he  gives  extended  beyond  the  time  in  which  a  mechanic's 
lien  could  be  enforced.  As  was  said  by  the  supreme  court  of  Missouri  in 
the  case  last  cited:  "Where  a  mechanic's  lien  exists  for  a  debt,  if  the  giv- 
ing of  a  deed  of  trust  to  secure  the  payment  at  a  future  day  of  notes  executed 
for  that  debt,  when  that  deed  covers  the  identical  property  covered  by  the 
lien,  is  not  a  waiver  of  the  lien,  it  would  be  difficult  to  say  what  act  by  im- 
plication of  law  would  constitute  such  a  waiver." 

The  decisions  in  Illinois  do,  however,  beyond  all  question,  sustain  the  rule 
as  stated  by  Mr.  Jones,  and  insist  that  the  taking  of  any  kind  of  collateral 
seourity  is  an  implied  waiver  of  mechanic's  or  materialman's  lien:  Clark  v. 
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Moore,  64  IU  280;  Kankakee  Coal  Co.  v.  Crane  etc.  Co.,  138  111.  208;  Kinzeyr. 
Thomas,  28  111.  505.  In  several  of  the  states  statutes  of  substantially  the  same 
effect  have  been  adopted  and  are  in  force:  Dak.  Code  Civ.  Proa,  sec.  654;  Ga. 
Code,  1882,  sec.  1979;  Ey.  Gen.  Stats.  1883,  c.  70,  sec.  5;  N.  Mex.  Comp. 
Laws  1884,  sec.  1538;  Iowa  Laws  1876,  c.  100,  sec.  2. 

With  the  exception  of  the  cases  in  the  supreme  court  of  Illinois  we  believe 
there  are  none  necessarily  affirming  that  the  taking  of  collateral  or  other 
security  is  an  implied  waiver  of  a  mechanic's  or  materialman's  lien,  except, 
perhaps,  where  such  security  consists  of  a  mortgage  or  trust  deed  upon  the 
property  otherwise  subject  to  the  lien.  The  general  rule  respecting  the 
waiving  of  a  lien  by  taking  security  is  thus  stated  by  Mr.  Jones  at  section 
1011  of  his  work  on  Liens:  "The  mere  taking  of  a  security  for  the  amount 
of  a  debt  for  which  a  lien  is  claimed  does  not  ordinarily  destroy  the  lien. 
To  have  this  effect  there  mnst  be  something  in  the  facts  of  the  case,  or  in 
the  nature  of  the  security  taken,  which  is  inconsistent  with  the  existence  of 
the  lien  and  destructive  of  it."  This  rule,  rather  than  the  one  hereinbefore 
quoted  from  his  work,  is  the  one  applicable  to  mechanics'  liens  according  to 
the  decided  weight  of  authority.  It  is  also  the  rule  of  the  principal  case. 
In  a  recent  case  arising  in  Tennessee  and  decided  by  Jackson,  now  one  of  the 
judges  of  the  supreme  court  of  the  United  States,  it  appeared  that  machin- 
•ry  had  been  furnished,  but  it  was  claimed  that  he  who  furnished  it  had  no 
right  to  a  lien  on  the  property  to  which  it  had  been  affixed,  because  he  had 
stipulated  that  he  should  retain  the  title  to  the  machinery  with  a  right  to 
take  possession  of  and  to  remove  it  until  actual  payment  was  made,  and  it 
was  claimed  that  this  was  a  reservation  inconsistent  with,  and  therefore  an 
implied  waiver  of,  his  lien.  After  referring  to  the  facts  of  the  case  the  judge 
said:  "The  retention  of  the  title  till  payment  was  made  for  the  machinery 
was  in  no  way  inconsistent  with  the  statutory  lien  given  upon  the  lot  of 
ground  or  tract  of  land.  The  purpose  of  the  stipulation  was  to  secure  the 
payment  of  the  purchase  money  to  be  paid  for  the  machinery.  The  reten- 
tion of  title  was  in  the  nature  of  a  specific  lien  upon  the  identical  machin- 
ery furnished.  It  was  not  inconsistent  with  the  lien  given  by  the  statute 
upon  the  premises  on  which  the  machinery  was  placed  or  erected.  Nor  does 
it,  as  a  matter  of  law,  show  any  intention  of  waiving  the  latter  lien.  Re- 
taining title  as  a  means  of  securing  payment  on  the  part  of  defendants  did 
not  impose  upon  complainant  any  duty  or  obligation  to  assert  such  title  by 
resuming  possession  of  the  machinery.  The  complainant  will  still  look  to 
defendants  personally  for  the  payment  of  the  purchase  price  of  the  machin- 
ery, and  to  any  and  all  other  remedies  conferred  by  law  to  enforce  its  pay- 
ment. Instead  of  being  inconsistent,  it  was  merely  additional  security  to 
that  provided  by  the  statute."  As  against  the  supreme  court  of  Illinois  are 
the  decisions  of  the  supreme  courts  of  Arkansas,  Georgia,  Maryland,  Min- 
nesota, Mississippi,  Nebraska,  Pennsylvania,  Wisconsin,  and  the  national 
courts  as  represented  in  the  opinion  of  Judge  Jackson  hereinbefore  quoted: 
llinrhman  r.  Lyhrand,  14  Serg.  k  R.  32;  ParUrry  v.  Johnnon,  51  Miss.  291; 
Ford  t.  Watson,  85  Ga.  114;  Howe  v.  Kindred,  42  Minn.  436;  Roberts  v.  WU- 
eoxson,  36  Ark.  356;  Hoaglandr.  Lusk,  33  Neb.  376;  29  Am.  St  Rep.  485;  AUis 
v.  Meadow  Springs  etc.  Co.,  67  Wis.  22]  Maryland  B.  Co.  v.  SpiUman,  76  Md. 
337;  35  Am.  St  Rep.  431,  and  the  principal  case.  These  cases  all  maintain  that 
there  is  nothing  in  the  act  of  taking  a  guaranty,  mortgage,  or  other  collat- 
eral seonrity  at  all  inconsistent  with  the  retention  of  any  statutory  lien 
given  to  the  mechanio  or  materialman,  and  that  before  any  waiver  on  his 


766    Kilpatbick  v.  Kansas  City  etc.  R.  R.  Co.    [Nebraska, 

part  of  his  lien  ean  be  affirmed,  there  must  he  evidence  showing  his  inten- 
sion to  rely  solely  npon  the  collateral  security  taken  by  him. 

Some  of  these  decisions  refer  to  the  fact  that  case*  cited  in  support  of  the 
waiver  of  a  mechanic's  lien  were  those  involving  vendor's  and  other  equi- 
table liens,  and  point  out  that  a  distinction  exists  between  such  lts»ii  and 
the  statutory  lien  given  to  mechanics  and  materialmen,  and  that  the 
waiver  of  the  latter's  lien  cannot  be  implied  from  the  same  facts  and  cir- 
cumstances which  might  justify  an  implication  of  the  waiver  of  the  former. 
Thus,  in  the  case  of  Hinehman  v.  Lybrand,  14  Serg.  &  R.  32,  where  it  was 
insisted  that  the  complainant  could  not  enforce  a  mechanic's  lien  because 
he  had  taken  a  guaranty  from  a  third  person,  the  court  said:  "The  counsel 
for  the  defendant  relied  on  the  case  of  Kaufelt  v.  Bower,!  Serg.  &  R.  84,  10  Am. 
Dec.  428,  in  which  it  was  decided  by  this  court  that  if  the  vendor  of  land  take  a 
bond  for  the  purchase  money  the  land  is  discharged.  But  that  case  is  very 
different  from  the  present,  because  any  lien  which  the  vendor  may  have  is 
altogether  of  an  equitable  nature,  and  will  not  be  enforced  where,  from  the 
circumstances  of  the  case,  there  is  probable  ground  for  supposing  that  it 
was  not  the  intent  of  the  parties  that  the  purchase  money  should  be  a  charge 
on  the  land.  But  here  the  lien  is  strictly  legal  and  expressly  given  by  the 
act  of  assembly,  so  that  we  ought  not  to  consider  any  act  except  a  plain  one 
as  a  waiver  or  release.  The  plaintiff  asks  no  more  than  payment  of  a  debt 
which  is  not  disputed.  When  he  accepted  the  guaranty  of  Smith  he  did  not 
say  that  he  relinquished  his  lien,  and  I  am  of  opinion  that  the  law  did  not 
extinguish  it  by  implication."  So  in  Parberry  v.  Johnson,  51  Miss.  291,  in 
which  it  appeared  that  the  complainant  had  taken  a  trust  deed  to  secure, 
among  other  matters,  the  claim  upon  which  the  lien  was  based.  The  trial 
court  instructed  the  jury  "to  find  for  the  plaintiffs,  unless  they  should 
believe  from  the  evidence  that  the  deed  of  trust  was  accepted  by  plaintiffs 
in  satisfaction  and  payment  of  their  claim."  The  jury  nevertheless  returned 
a  verdict  for  the  plaintiffs.  Thereupon  the  defendant  prosecuted  a  writ  of 
error,  claiming  that  the  instruction  thus  given  was  erroneous.  The  appel- 
late court,  nevertheless,  sustained  the  instruction,  saying,  among  other 
things:  "  The  mechanic's  lien  is  specific  ;  it  is  covered  by  statute.  While 
it  might  be  abandoned,  it  cannot  be  likened  to  a  mere  equitable  lien  which 
is  waived  by  taking  other  security."  "The  jury  found  that  there  was  no 
agreement  to  accept  the  deed  of  trust  as  an  accord  and  satisfaction  of  the 
claim  in  controversy,  nor  wa3  it  so  accepted  in  fact;  and,  substantially,  that 
there  was  no  agreement  of  waiver,  nor  waiver  in  fact.  Looking  at  the  face 
of  the  trust  deed,  therefore,  by  which  the  case  must  be  determined,  a  cor* 
reot  result  was  reached  in  the  court  below." 
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[38  NaBBASKA,  691.] 

Meohanics'  Lieks— Vendor's  Lien— Priorities— Evidence.— Under  an 
executory  contract  for  the  sale  of  a  lot,  and  a  contemporaneous  joint 
arrangement  between  vendor  and  vendee,  whereby  a  building  ia  to  be 
erected  on  the  lot  from  the  proceeds  of  a  loan  thereon,  obtained  by  the 
vendee,  and,  out  of  the  proceeds  of  the  same  loan,  the  vendor  is  to- 
receive  the  purchase  money,  mechanics'  liens  for  improvements  erected 
on  the  lot  by  the  vendee  are  prior  and  superior  to  the  vendor's  lien  for 
the  unpaid  purchase  money,  and,  although  such  joint  arrangement  doea 
not  appear  in  the  contract  of  sale,  it  may  be  established  by  parol 
evidence. 

Statute  or  Frauds — Memorandum. — Verbal  promise  upon  a  sufficient 
consideration  to  answer  for  the  debt  of  another  is  taken  out  of  the  oper- 
ation of  the  statute  of  frauds  by  the  subsequent  execution  of  a  sufficient 
promise  in  writing,  although  no  new  consideration  passes. 

Marquett,  Deweese  &  Hall,  for  the  appellant. 

F.  A.  Boehmer,  W.  A.  Williams,  Talbot  &  Bryan,  T.  S. 
Allen,  and  Stevens,  Love,  Cochran  6c  Teeters,  for  the  appellees. 

•9*  Irvine,  C.  Upon  September  25,  1890,  the  plaintiff 
contracted  to  sell  a  lot  in  the  city  of  Lincoln  to  the  defendant 
Fulton,  five  dollars  of  the  purchase  price  being  paid  in  cash 
and  the  remainder,  three  thousand  four  hundred  and  ninety- 
five  dollars,  to  be  paid  November  1,  1890.  The  construction 
of  a  building  upon  the  lot  was  begun  by  Fulton  a  few  days 
after  the  execution  of  this  contract.  This  suit  was  brought  by 
the  plaintiff  to  foreclose  his  lien  for  the  purchase  money.  A 
number  of  defendants  set  up  mechanics'  liens,  growing  out  of 
the  performance  of  labor  and  furnishing  of  material  for  the 
building.  The  decree  of  the  district  court  established  these 
liens  as  prior  to  the  plaintiff's  lien  for  the  unpaid  purchase 
money.  The  principal  controversy  is  as  to  the  propriety  of 
the  decree  in  so  subordinating  the  vendor's  lien  to  the  me- 
chanics' liens.  The  mechanics'  lienors,  to  support  the  decree, 
rely  upon  the  doctrine  of  Bohn  Mfg.  Co.  v.  Kounlze,  30  Neb. 
719.  The  plaintiff  contends:  1.  That  no  agreement  charging 
the  owner  of  the  fee  appears  in  the  written  contract  of  sale, 
and  that  parol  evidence  was  inadmissible  to  establish  such 
agreement;  2.  That  the  evidence  admitted  was  insufficient 
to  show  such  an  agreement. 

••*  As  to  the  first  contention,  it  is  to  be  observed  that  the 
controversy  here  is  not  between  the  parties  to  the  written 
oontract.     The  lienors,  being  strangers  to  that  contract,  are 
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not  bound  by  the  terms  of  the  writing;  but  they  are  at  liberty 
to  enforce  the  real  understanding  and  contract  between  the 
parties,  the  question  being  not  whether  there  was  an  agree- 
ment between  the  vendor  and  vendee  capable  of  enforcement 
between  them,  but  whether  the  vendor  by  his  acts  had  con- 
stituted himself  a  principal  in  the  construction  of  the  build- 
ing, and  so  charged  his  estate  in  the  land, 

As  a  preliminary  to  a  consideration  of  the  other  branch  of 
the  question,  that  is,  the  sufficiency  of  the  evidence  to  bring 
the  case  within  the  rule  of  Bohn  Mfg.  Co.  v.  Kountze,  30  Neb. 
719,  we  think  it  is  proper  to  say  that  in  some  instances  that 
rule  seems  to  have  been  misunderstood.  An  impression 
seems  to  have  been  created  that  the  general  effect  of  Bohn 
Mfg.  Co.  v.  Kountze,  30  Neb.  719,  and  Millsap  v.  Ball,  30 
Neb.  728,  was  to  charge  the  vendor's  estate  in  every  case 
where  by  the  nature  of  his  contract  or  otherwise  he  has 
knowingly  permitted  the  erection  of  a  building  by  the  ven- 
dee upon  the  land  sold.  A  proper  understanding  of  these 
cases  leads  to  no  such  conclusion.  The  true  rule  is  well 
stated  in  the  case  of  Pickens  v.  Plattsmouth  Investment  Co.,  37 
Neb.  272,  as  follows:  "By  this  it  was  not  held  that  where 
the  owner  of  the  land  sells  it,  and  simply  takes  back  a  mort- 
gage for  the  purchase  price,  without  in  any  way  becoming  a 
party  to  a  contract  for  the  erection  of  improvements,  that 
one  who  furnishes  materials  or  labor  upon  a  contract 
with  the  vendee  alone  can  assert  thereon  a  lien  superior  to 
that  of  the  said  mortgage  duly  recorded.  Quite  to  the 
contrary  it  has  been  recently  held  by  this  court  in  Henry 
v.  Fisherdick,  37  Neb.  207,  where  one  furnished  money 
to  build  a  house  for  which  he  took  a  mortgage  upon 
the  premises  whereon  the  erection  was  to  be  made,  that 
the  record  of  such  mortgage  gave  a  priority  to  the  rights 
of  materialmen  and  mechanics  who  began  to  confer 
698  value  upon  the  mortgaged  property  after  the  record  of 
the  mortgage.  To  subject  a>  vendor's  rights  in  the  subject 
matter  of  the  sale  to  the  claim  of  a  mechanic's  lienor,  it 
must  appear,  that,  with  respect  to  the  value  conferred  by  the 
labor  or  material  of  such  lienor,  there  was  a  privity  of  con- 
tract through  the  vendee  between  the  vendor  and  such  lienor. 
This  privity  will  not  be  implied  from  the  mere  fact  that  the 
mechanic's  lienor,  upon  the  faith  of  a  contract  between  him- 
self and  such  vendee,  furnished  labor  or  material.  It  must 
be  established  by  the  proofs,  or  as  fairly  inferable  from  the 
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facts  as  any  other  independent  fact  or  proposition.**  The  real 
question  in  this  case  then  was,  whether  or  not  such  a  privity 
had  been  established  here  between  lienor  and  vendor  under 
the  rule  as  above  stated.  Upon  this  point  there  was  evidence 
tending  to  show  that  when  the  contract  of  sale  was  made  it 
was  understood  between  the  parties  that  the  building  should 
be  erected;  that  the  purchase  price  of  the  land  was  to  be  paid 
out  of  the  proceeds  of  a  loan  which  had  been  negotiated  or 
which  it  was  understood  could  be  made  upon  the  security  of 
the  property,  but  that  the  loan  could  not  be  consummated 
until  the  excavations  of  the  building  were  made  and  the  foun- 
dations were  in.  It  was  for  these  reasons  that  a  nominal 
payment  of  five  dollars  was  accepted,  and  that  the  whole  of 
the  remainder  of  the  purchase  money  was  to  be  paid  Novem- 
ber 1st,  it  being  understood  that  at  that  time  the  building 
should  have  advanced  far  enough  to  permit  the  consummation 
of  the  loan.  There  was  also  evidence  tending  to  show  that 
the  vendor  endeavored  to  have  the  vendee  substitute  other 
contractors  for  those  who  were  performing  the  work,  because 
the  latter  were  proceeding  so  slowly  that  a  completion  of  the 
transaction  could  not  be  had  within  the  stipulated  time. 
There  was  also  some  evidence  tending  to  show  that  the  ven- 
dor exercised  some  control  or  direction  over  the  building 
operations,  but  this  evidence  is  of  an  uncertain  character,  and 
leaves  it  very  doubtful  as  to  whether  the  vendor  intended 
•••  more  in  these  matters  than  to  prevent  the  vendee  from 
encroaching  upon  other  land  of  the  vendor,  and  to  advise  the 
vendee  in  some  particulars.  Such  evidence  is,  therefore,  of 
very  little  weight;  but  the  evidence  already  adverted  to,  if 
believed,  would  lead  to  the  conclusion  that  the  transaction 
was  a  joint  arrangement  between  vendor  and  vendee,  whereby 
a  building  should  be  erected  from  the  proceeds  of  a  loan  ob- 
tained by  the  vendee,  and  out  of  the  proceeds  of  the  same 
loan  the  vendor  should  receive  the  purchase  money  of  the 
lot.  When  one  sells  land  to  another  and  places  that  other  in 
possession,  in  the  absence  of  any  restrictive  covenants  there 
is  always  an  implied  license  that  the  vendee  may  make  im- 
provements on  the  land.  The  expression  of  direct  authority 
to  do  so,  independent  of  other  circumstances,  would  not 
charge  the  vendor's  estate;  but  accepting  the  evidence  already 
referred  to,  there  was  in  this  case  not  merely  an  implied  or 
expressed  permission  to  construct  the  building,  but  a  distinct 
arrangement  between  the  parties  that  the  building  should  be 
Am.  St.  Rep.,  Vol  XLL-49 
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constructed,  and  this,  so  far  as  the  vendor  was  concerned,  was 
for  the  purpose  of  obtaining  funds  out  of  which  he  should  be 
paid  for  the  land.  While  the  case  is  near  the  border  line,  we 
think  these  facts  were  sufficient  to  sustain  the  trial  court  in 
finding  that  the  vendor  had  established  the  vendee  as  his 
agent  in  the  building  operations  sufficiently  to  charge  the 
vendor's  estate  with  the  burden  of  mechanics'  liens  arising 
out  of  such  construction.  Indeed,  the  case  in  this  view 
would  be  closely  analogous  to  the  case  of  Millsap  v.  Ball,  30 
Neb.  728.  We  conclude,  therefore,  that  the  court  did  not  err 
in  admitting  parol  testimony  as  to  this  arrangement,  and  that 
its  findings  are  supported  by  the  evidence. 

Complaint  is  made  because  of  the  court's  entering  a  per- 
sonal judgment  against  the  plaintiff  on  the  claim  of  the 
Pomeroy  Coal  Company.  Upon  this  claim  there  is  evi- 
dence tending  to  show  that  the  Pomeroy  Coal  Company 
refused  to  extend  credit  to  the  vendee  for  certain  materials 
•9T  which  he  desired  to  purchase  for  the  foundation  of  the 
building;  that  the  vendor  then  went  with  the  vendee  to  the 
agent  of  the  coal  company,  and  told  him  to  furnish  the  mate- 
rial as  it  was  going  upon  his  (the  vendor's)  land,  and  that 
"  he  would  protect"  the  coal  company  for  the  material.  Sub- 
sequently, and  after  the  material  was  furnished,  the  vendor 
signed  a  written  instrument  whereby  he  agreed  "  to  protect 
Pomeroy  Coal  Company  in  case  they  have  to  take  a  lien  for 
stone,  lime,  and  sand  sold  to  H.  Fulton."  It  is  claimed  that 
this  portion  of  the  agreement  was  fraudulently  inserted  after 
it  was  signed  by  the  vendor;  but  we  think  the  evidence  justi- 
fied the  trial  court  in  finding  that  such  was  not  the  fact. 
Taking  the  plaintiffs  evidence  upon  this  point,  it  would  ap- 
pear that  when  he  signed  the  agreement  it  was  left  incom- 
plete, in  order  that  the  correct  description  of  the  property 
might  be  inserted,  and  that  he  signed  some  distance  below 
the  part  already  written,  in  order  that  this  might  be  filled  in. 
In  view  of  the  relations  of  the  vendor  to  the  contractors  al- 
ready referred  to  it  is  probable  that  in  any  view  of  the  case 
the  agreement  to  pay  the  Pomeroy  Coal  Company  must  be 
considered  an  independent  and  not  a  collateral  promise. 
Still,  viewed  as  a  collateral  promise,  the  memorandum  satis- 
fies the  statute  of  frauds.  It  is  said  that  there  was  no  con- 
sideration for  the  written  memorandum.  The  consideration 
for  the  promise  was  the  original  sale  and  delivery  of  tho 
material;  and  it  is  too  well  established  to  justify  us  in  refer- 
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ring  to  authorities  that  the  statute  of  frauds  relates  only  to 
the  form  of  evidence,  and  a  writing  made  after  the  trans- 
action, if  otherwise  sufficient,  renders  such  promise  enforce- 
able, although  no  new  consideration  passes. 
Judgment  affirmed.  ___ 

Mechanic's  Lien — Vendor's  Lien — Priority. — A  mechanic's  lien  pre- 
vails over  that  of  a  vendor,  and  attaches  to  his  title  where  he  has  not  con- 
veyed the  property,  if  the  contract  of  sale  provided  that  the  vendee  should 
go  on  and  build  on  the  premises:  Hendei'aon  v.  Connelly,  123  111.  98;  5  Am. 
St.  Rep.  490.  A  mechanic's  lien  for  improvements  erected  on  land  under  a 
contract  with  a  purchaser  holding  a  bond  for  a  conveyance,  under  the  stat- 
utes of  1825,  is  subordinate  to  the  vendor's  lien  for  the  unpaid  purchase  money: 
Gillespie  v.  Bradford,  7  Yerg.  168;  27  Am.  Dec.  494.  And  the  same  rule  pre- 
vails under  the  Wisconsin  statutes:  Rett  v.  Ludinglon,  13  Wis.  276;  80  Am. 
Dec.  741.     See,  also,  the  extended  note  to  Loonie  v.  Hogan,  61  Am.  Dec.  689. 

Statute  of  Frauds — Verbal  Contract — Subsequent  Memorandum. — 
Written  evidence  of  a  contract  required  by  the  statute  of  frauds  need  not 
be  contemporaneous  with  the  contract.  A  written  admission  of  a  previous 
verbal  contract  will  suffice:  Ide  v.  Stanton,  15  Vt.  685;  40  Am.  Dec.  698. 
Where  a  written  memorandum  of  a  verbal  contract  was  made  after  a  breach 
of  the  contract,  but  before  an  action  for  the  breach,  and  was  antedated  as 
an  original  contract  of  the  date  of  the  verbal  contract  first  made,  it  was  held 
that  the  memorandum  was  sufficient  to  satisfy  the  statute  of  frauds:  Bird  v. 
Munroe,  66  Me.  337;  22  Am.  Rep.  571.  See,  also,  the  extended  note  to 
Neave*  v.  North  State  Min.  Co.,  47  Am.  Rep.  533. 
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Eminent  Domain— Taking  Private  Property  for  Private  Use.— A 
constitutional  provision  that  the  property  of  no  person  shall  be  taken 
or  damaged  for  public  use  without  just  compensation  is  an  implied  pro- 
hibition on  the  power  of  the  legislature  to  take  the  private  property  of 
one  without  his  consent,  even  when  compensation  is  made,  and  transfer 
it  to  another  for  his  private  use. 

Eminent  Domain— Takino  Private  Profkrty  for  Private  Use— The 
want  of  power  in  the  legislature  to  take  the  private  property  of  one  per- 
son and  transfer  it  to  another  for  his  private  use  does  not  depend  upon 
any  constitutional  restriction,  but  upon  the  fact  that  it  is  not  the  exer- 
cise of  the  power  of  making  laws  or  rules  of  civil  conduct,  which  is  the 
branch  of  sovereign  power  committed  to  the  legislature.  Property  can 
only  be  taken  for  a  public  use. 

Eminent  Domain— Taeino  Private  Property  for  Private  Use.— The 
right  of  eminent  domain  does  not  imply  a  right  in  the  sovereign  power 
to  take  the  property  of  one  person  and  transfer  it  to  Another,  even 
for  full  compensation,  when  the  publio  interest  is  in  no  way  promoted 
by  such  transfer. 
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Eminent  Domain — Taking  Private  Property  for  Private  Wat. — The 
legislature  has  no  power  to  authorize  the  taking  of  the  private  property 
of  one  person,  even  for  a  full  compensation,  and  the  transfer  of  it  to 
another  for  the  purposes  of  a  private  road  or  way,  when  the  public  inter- 
est is  in  no  way  promoted  by  such  transfer. 

Eminent  Domain— Taking  Private  Property  eor  Public  Use.— Private 
property  cannot  be  compulsorily  taken  for  any  but  public  use,  and  then 
only  upon  just  compensation  being  made,  the  amount  of  which  ia  to  be 
assessed  by  a  jury. 

Eminent  Domain — Public  Use. — When  the  public  exigencies  demand,  the 
exercise  of  the  power  of  taking  private  property  for  public  use  is  solely 
a  question  for  the  legislature,  upon  whose  determination  the  courts  can- 
not sit  in  judgment;  but  what  is  such  public  use  as  will  justify  the 
exercise  of  the  power  of  eminent  domain  is  a  question  for  the  courts.  If 
a  public  use  is  declared  by  the  legislature  the  courts  hold  the  use  public, 
unless  it  manifestly  appears  from  the  act  that  it  can  have  no  tendency 
to  advance  and  promote  such  public  use. 

Injunction — Equitable  Jurisdiction. — The  absence  of  a  plain  and  ade- 
quate remedy  at  law  affords  the  only  test  of  equity  jurisdiction  in  peti- 
tions for  injunction,  and  the  application  of  this  principle  to  a  particular 
case  must  depend  altogether  upon  the  character  of  the  case  as  disclosed 
by  the  proceedings.  It  is  not  enough  that  there  is  a  remedy  at  law;  it 
must  be  plain  and  adequate,  or,  in  other  words,  as  practical  and  efficient 
to  the  ends  of  justice  and  its  prompt  administration  as  the  remedy  in 
equity. 

N.  Z.  Snell,  and  Beeson  &  Root,  for  the  appellants. 

Pound  &  Burr,  for  the  appellees. 

TT1  Ragan,  C.  Chapter  78  of  the  Compiled  Statutes  of 
1893,  provides: 

"Sec.  47.  When  the  lands  of  any  person  shall  be  sur- 
rounded or  inclosed,  or  be  shut  out  and  cut  off  from  a  TTS 
public  highway  by  the  lands  of  any  other  person  or  persons, 
who  refuse  to  allow  such  person  a  private  road  to  pass  to  or 
from  his  or  her  said  land,  it  shall  be  the  duty  of  the  county 
board,  on  petition  of  any  person  whose  land  is  so  surrounded 
or  shut  out,  to  appoint  three  disinterested  freeholders  of  the 
precinct  or  township,  in  counties  under  township  organization, 
in  which  the  land  lies,  as  commissioners  to  view  and  mark 
out  a  road  from  land  of  the  petitioner  to  the  nearest  public 
highway,  and  assess  the  damages  the  person  will  sustain 
through  whose  land  the  road  will  pass. 

"Sec  48.  The  person  desiring  to  secure  the  right  of  way 
shall  give  the  person  or  persons  through  whose  lands  the  road 
will  run  at  least  two  days'  notice  of  such  intended  applica- 
tion, by  leaving  or  causing  to  be  left  a  written  notice  at  his 
usual  place  of  abode;  and  satisfactory  evidence  that  such 
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notice  has  been  given  shall  be  presented  to  the  board  before 
commissioners  shall  be  appointed. 

44  Sec.  49.  The  commissioners  shall,  before  entering  upon 
the  discharge  of  their  duties,  take  and  subscribe  an  oath  be* 
fore  some  judge  or  justice  of  the  peace,  that  they  are  not 
interested  nor  of  kin  to  either  of  the  parties  interested  in  the 
proposed  road,  and  that  they  will  faithfully  and  impartially 
view  and  mark  out  said  road  to  the  greatest  ease  and  con* 
venience  of  the  parties,  and  as  little  as  may  be  to  the  injury 
of  either,  and  assess  the  damages  which  will  be  sustained  by 
the  party  through  whose  land  it  will  run. 

"Sec  50.  Said  commissioners  shall  make  out  a  report  of 
their  proceedings,  stating  particularly  the  course  and  dis- 
tance of  said  road,  and  the  amount  of  damages  assessed, 
which  report,  together  with  a  certificate  of  the  oath,  shall  be 
returned  to  the  county  commissioners  and  filed  by  the  county 
clerk. 

"  Sec  51.  If  the  report  be  approved  by  the  county  board, 
and  the  petitioner  shall  produce  satisfactory  evidence  that  he 
has  paid  the  damages  assessed  (or  tendered  payment,  if  T7S 
the  party  refuse  to  receive  It),  and  all  costs  attending  the  pro- 
ceedings, the  county  board  shall  grant  an  order  to  said  peti- 
tioner to  open  a  road  not  exceeding  fifteen  feet  in  width;  and 
if  any  person  or  persons  obstruct  said  road,  such  person  or 
persons  shall  be  liable  to  all  the  penalties  for  obstructing  a 
public  road;  provided,  however,  if  such  road  shall  pass  through 
any  inclosure,  and  it  shall  be  required  by  the  owner  thereof, 
the  person  applying  for  such  road  shall  put  up  and  keep  at 
each  entrance  into  such  inclosure  a  good  and  substantial 
swinging  gate;  provided,  further,  that  either  party  may  appeal 
from  the  decision  of  the  county  board  in  like  manner  as  pre- 
scribed in  case  of  public  roads. 

"Sec  52.  Upon  the  establishment  of  the  right  of  way,  as 
in  this  chapter  provided,  the  same  shall  vest  and  descend  as 
an  easement  in  the  party  and  his  or  her  heirs  or  assigns  for- 
ever." 

The  board  of  county  commissioners  of  Lancaster  county,  on 
the  petition  of  Owen  Marshall,  and  Aaron  C.  Loder,  appointed 
three  commissioners,  who  viewed  and  marked  out  a  private 
road  through  the  land  ofono  Albert  Welton,  and  made  report 
of  their  proceedings  to  said  board  of  county  commissioners. 
Thereupon  Welton  brought  this  suit  in  the  district  court  of 
Lancaster  county  to  enjoin  Marshall  and  Loder  and  the  board 
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of  county  commissioners  from  laying  out  and  establishing  on 
his  land  the  private  road  petitioned  for.  This  suit  is  based 
on  the  grounds  that  the  statute  quoted  above  is  unconstitu- 
tional, and  that  the  threatened  action  of  the  defendants,  if 
permitted,  will  work  an  irreparable  injury  to  Welton,  for 
which  he  has  no  adequate  remedy  at  law.  The  appellants 
demurred  to  the  petition  on  the  ground  that  it  did  not  state 
a  cause  of  action.  The  court  overruled  the  demurrer  and 
entered  a  decree  perpetually  enjoining  the  board  of  county 
commissioners  from  establishing  such  private  road  on  the 
lands  of  Welton.     The  case  comes  here  on  appeal. 

The  principal  question  in  the  case  is  the  constitutionality 
774  of  the  sections  of  the  statute  recited  above.  If  B's  land 
shall  be  shut  off  from  public  highways  by  the  land  of  A,  and 
he  shall  refuse  to  allow  B  a  private  road  across  his,  A's, 
land,  then  this  statute,  against  A's  consent,  takes  a  part  of 
his  land  and  transfers  it  to  B,  to  be  used  as  a  private  road 
by  him,  his  heirs  and  assigns  forever.  Section  21,  article  1  of 
the  constitution  of  the  state  provides:  "The  property  of  no 
person  shall  be  taken  or  damaged  for  public  use  without  just 
compensation  therefor."  The  uniform  holding  of  the  courts 
is  that  such  a  constitutional  provision  as  this  is  an  implied 
prohibition  on  the  power  of  the  legislature  to  take  the  private 
property  of  A  without  his  consent,  even  when  compensation 
is  made,  and  transfer  it  to  B  for  his  private  use. 

The  supreme  court  of  the  state  of  New  Jersey,  in  Coster  v. 
Tide  Water  Co.,  18  N.  J.  Eq.  54,  declares:  "This  want  of 
power  in  the  legislature  does  not  depend  upon  any  constitu- 
tional restriction,  but  upon  the  fact  that  it  is  not  the  exer- 
cise of  the  power  of  making  laws  or  rules  of  civil  conduct, 
which  is  the  branch  of  the  sovereign  power  committed  to  the 
legislature.  To  justify  the  taking  of  the  citizen's  property 
by  the  legislature  the  use  for  which  it  is  appropriated  must 
be  a  public  use." 

Speaking  to  this  subject  the  eminent  jurist,  Cooley,  says: 
"The  right  of  eminent  domain  implies  that  the  purpose  for 
which  it  may  be  exercised  must  not  be  a  mere  private  pur- 
pose; and  it  is  conceded  on  all  hands  that  the  legislature  has 
no  power  in  any  case  to  take  the  property  of  one  individual, 
and  pass  it  over  to  another  without  reference  to  some  use  to 
which  it  is  to  be  applied  for  the  public  benefit.  The  right  of 
eminent  domain  does  not  imply  a  right  in  the  sovereign 
power  to  take  the  property  of  one  citizen  and  transfer  it  to 
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another,  even  for  a  full  compensation,  where  the  public  inter- 
est will  be  in.  no  way  promoted  by  such  transfer":  Cooley's 
Constitutional  Limitations,  6th  ed\,  651. 

Now,  is  the  use  for  which  this  statute  authorizes  the  taking 
775  of  appellee's  land  a  public  or  private  one?  Is  the  pur- 
pose of  this  law  to  take  A's  property  and  transfer  it  to  B  for 
the  use  of  the  public,  or  for  B's  private  use?  If  the  private 
road  contemplated  by  this  law  is  for  the  use  of  the  public 
the  law  is  good;  if,  on  the  other  hand,  the  road  authorized  is 
for  the  private  use  and  benefit  of  an  individual,  the  law  is 
void;  and,  whether  one  or  the  other,  is  a  question  of  law. 
To  make  the  use  public,  it  need  not  be  for  the  benefit  of  the 
whole  public  or  state,  or  any  large  portion  of  it.  It  may  be 
for  the  inhabitants  of  a  small  or  restricted  locality,  but  the 
use  and  benefit  must  be  in  common,  not  to  a  particular 
individual  or  estate:  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq. 
54. 

Section  4511  of  the  Revised  Statutes  of  Ohio  provides: 
"  The  trustees  of  any  township  may,  whenever  in  their  opinion 
the  same  will  be  conducive  to  the  public  health,  convenience, 
or  welfare,  cause  to  be  established,  located,  and  constructed, 
as  hereinafter  provided,  any  ditch  within  such  township." 
Certain  parties  petitioned  for  the  construction  of  a  ditch 
across  the  lands  of  others  under  said  statute.  On  the  trial 
the  court  was  requested  to  charge  the  jury  as  follows:  "If 
you  find  that  the  petitioners  ....  are  the  only  persons  in  any 
way  interested  in  the  location  of  the  ditch,  and  that  it  would 
not  be  conducive  to  public  health,  convenience,  or  welfare  to 
locate  the  ditch  in  question,  then,  and  in  that  case,  you 
should  return  your  verdict  against  the  proposed  ditch."  The 
court  refused  to  give  this  instruction,  and  the  case  was  taken 
to  the  supreme  court  for  review,  and  that  tribunal  say:  "  The 
facts  being  ascertained,  the  question  whether  or  not  a  ditch 
will  conduce  to  the  public  health,  convenience,  or  welfare, 
within  the  meaning  of  the  Revised  Statutes,  section  4511,  so 
that  it  will  be  of  public  use,  is  a  question  of  law":  Mc 
Quillen  v.  Hatton,  42  Ohio  St.  202. 

In  Jenal  v.  Qreen  Island  Draining  Co.,  12  Neb.  163,  was 
considered  a  statute  of  this  state,  authorizing  the  construction 
T7<  of  levees,  dikes,  and  drains,  and  the  reclamation  of  wet 
and  overflowed  lands  by  incorporated  companies.  The  act 
provided,  among  other  things,  that  the  company  might  ap- 
propriate any  land,  stones,  timber,  gravel,  or  other  materials 
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necessary  for  the  right  of  way  or  construction,  maintenance, 
or  improvement  of  the  proposed  work  by  first  paying  into  the 
county  treasury  of  the  county  where  the  land  is  situate,  for 
the  use  of  the  owner  of  the  land,  the  amount  of  damage 
assessed  by  the  appraisers  who  were  appointed  therefor. 
Chief  Justice  Maxwell,  speaking  for  this  court,  said:  "The 
statute  in  question  authorizes  the  entry  upon  lands  and 
construction  of  drains  whenever  the  private  interest  of  the 
corporation  requires  it,  and  without  reference  to  the  public 
welfare.  Any  number  of  persons,  not  less  than  three,  being 
the  owners  of  wet  and  overflowed  lands,  whenever  it  is  for 
their  interest,  may  locate  a  ditch  across  the  lands  of  others. 
....  This  is  an  infringement  of  the  right  of  private  prop- 
erty, and  is  unauthorized  and  void." 

The  general  road  law  of  this  state,  chapter  78  of  the  Com- 
piled Statutes,  1893,  confers  on  county  boards  of  the  several 
counties  of  the  state  general  supervision  over  the  public  roads 
of  the  state,  with  power  to  maintain  them;  requires  a  petition 
for  a  public  road  to  be  signed  by  ten  freeholders;  fixes  their 
width  at  sixty-six  feet;  makes  the  cost  of  their  construction 
and  maintenance  a  public  charge;  provides  that  when  persons 
traveling  with  carriages  shall  meet  on  such  roads  each  shall 
turn  to  the  right  of  the  center  thereof;  prohibits  all  persons 
addicted  to  the  excessive  use  of  intoxicating  liquors  from 
being  employed  as  drivers  on  said  roads;  prohibits  the  run- 
ning of  horses  on  such  roads;  the  leaving  in  such  roads, 
unhitched  or  unguarded,  any  horses  or  teams;  and  that  the 
overseer  of  each  road  district  shall  annually  cause  furrows  to 
be  plowed  on  either  side  of  all  such  roads,  as  fire  guards. 
None  of  these  provisions  are  found  in  this  act  in  reference 
to  private  roads,  and  none  777  of  these  provisions  apply  to 
private  roads.  Had  the  legislature  intended  that  these  pri- 
vate roads  should  be  for  the  public  use,  then,  indeed,  the 
entire  private  road  act  would  be  superfluous;  but  the  law  we 
have  under  consideration  expressly  provides:  "  Upon  the 
establishment  of  the  right  of  way,  as  in  this  chapter  pro- 
vided, the  same  shall  vest  and  descend  as  an  easement  in 
the  party  and  his  or  her  heirs  or  assigns  forever":  Comp. 
Stats.,  c.  78,  sec.  52.  The  fact  that  the  legal  title  is  not 
taken,  but  an  easement  created,  does  not  render  this  law  less 
objectionable;  for  what  value  is  one's  legal  title  if  another 
have  the  possession  and  use  forever?  Marshall  and  Loder 
would  acquire  no  greater  estate  to  the  land  in  question  if 
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Welton  gave  them  an  absolute  warranty  deed.  The  public 
have  an  easement  in  all  public  roads,  while  the  legal  title 
remains  in  the  adjoining  owner,  but  by  this  law  no  right  in 
or  to  the  private  road  is  conferred  on  the  public.  This  law 
is,  and  was  intended  to  be,  an  act  for  the  transfer  of  A's 
property  against  his  consent,  compensation  being  made  to 
him,  to  B,  his  heirs  and  assigns,  for  their  private  use  and 
convenience,  and  is,  therefore,  in  conflict  with  the  implied 
prohibitions  of  the  constitution,  and  void. 

In  Bankhead  v.  Brown,  25  Iowa,  540,  the  question  of  the 
constitutionality  of  a  private  road  law  was  decided.  By  the 
statute  considered  in  that  case  it  was  provided: 

Section  1.  Private  roads  may  be  laid  out  in  the  same 
manner  as  county  roads,  and  the  general  road  laws  of  the 
state  as  to  the  establishment  of  county  roads  are  applicable, 
except  that  it  is  not  necessary  that  any  person  but  the  appli- 
cant shall  sign  the  petition. 

Sec.  2.  That  the  board  of  supervisors  may  appoint  a  com- 
missioner to  report  upon  the  application,  and  requires  a  bond 
from  the  applicant  to  pay  all  costs  and  damages. 

Sec  3.  That  no  6uch  road  shall  be  ordered  to  be  opened 
until  the  costs  and  damages  have  been  paid  and  the  condi- 
tions on  which  it  is  established  shall  have  been  complied  with 
by  the  applicant. 

778  Sec.  4.  That  on  the  final  hearing  the  board  may  re- 
ceive petitions  for  and  against  the  proposed  road,  hear  testi- 
mony, and  establish  the  road  upon  the  payment  of  costs  and 
damages,  and  upon  such  condition  as  to  fences  as  to  the  board 
may  seem  just  to  all  parties  concerned. 

It  will  be  observed  that  the  Iowa  law  is  substantially  the 
same  as  the  one  under  consideration  here,  with  the  exceptions 
that  the  Nebraska  statute  contains  no  provisions  allowing  the 
board  of  county  commissioners  to  receive  petitions  for  and 
against  the  proposed  road;  and  the  Iowa  statute  has  no  pro- 
visions vesting  the  perpetual  easement  in  the  private  road 
established  in  the  party  petitioning  therefor. 

Bankhead  v.  Brown,  25  Iowa,  540,  arosj  out  of  an  effort  of 
Bankhead  to  have  established  a  private  road  under  the  pro- 
visions of  the  Iowa  law  just  quoted,  across  the  land  of  Brown, 
in  order' to  reach  Bankhead's  coaj  mine.  The  establishment 
of  the  private  road  was  resisted  by  Brown  on  the  ground  that 
the  law  authorizing  it  was  unconstitutional,  in  that  it  proposed 
the  taking  of  private  property  for  private  uses.     Dillon,  C.  J., 
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delivering  the  opinion  of  the  court,  said:  "With  respect  to 
the  act we  are  of  opinion  that  roads  thereunder  estab- 
lished are  essentially  private,  that  is,  are  the  private  property 
of  the  applicant  therefor,  because:  1.  The  statute  denomi- 
nates them  'private  roads.'  .  .  .  .  If  the  roads  established 
thereunder  were  not  intended  to  be  private  and  different  from 
ordinary  public  roads,  there  was  no  necessity  for  the  act;  2. 
Such  road  may  be  established  upon  the  petition  of  the  appli- 
cant alone,  and  he  must  pay  the  costs  and  damages  occa- 
sioned thereby,  and  perform  such  other  conditions  as  to 
fences,  etc.,  as  the  board  may  prescribe;  3.  The  public  are 
not  bound  to  work  or  keep  such  roads  in  repair,  and  that  is  a 
very  satisfactory  test  as  to  whether  the  road  is  public  or  pri- 
vate; 4.  We  see  no  reason,  when  such  a  road  is  established, 
why  the  person  at  whose  instance  this  was  done  779  might 
not  lock  the  gates  opening  into  it  or  fence  it  up,  or  otherwise 
debar  the  public  of  any  right  thereto.  Could  not  the  plain- 
tiffs in  this  case,  after  having  procured  the  road  in  question, 
abandon  it  at  their  pleasure?  Could  they  not  relinquish  it 
to  the  defendants  without  consulting  the  board  of  supervisors? 
If  this  is  so,  does  it  not  incontestably  establish  that  it  is  es- 
sentially private?  For  it  must  be  private  if  it  is  of  such  a 
nature  that  the  plaintiffs  can  at  their  pleasure  use  or  forbid 
its  use,  abandon  or  refuse  to  abandon  it,  relinquish  or  refuse 
to  relinquish  it.  If  the  act  ....  is  valid,  might  not  the 
plaintiffs,  having  procured  the  road,  use  it  for  laying  down  a 
tram  or  horse  railway  and  forbid  everybody  from  using  the 
road,  and  even  exclude  all  persons  therefrom?  Who  could 
prevent  it?  These  considerations  mark  the  great  difference 
between  such  a  road  and  a  public  highway,  and  demonstrate 
the  essential  private  character  of  the  road." 

In  the  following  cases  acts  substantially  like  the  Iowa  act 
providing  for  the  establishment  of  private  roads  have  been 
declared  unconstitutional:  Nesbitt  v.  Trumbo,  39  111.  110;  89 
Am.  Dec.  290;  Dickey  v.  Tennison,  27  Mo.  373;  Clack  v.  White, 
2  Swan,  540;  Taylor  v.  Porter,  4  Hill,  140;  40  Am.  Dec.  274; 
Sadler  v.  Langham,  34  Ala.  311;  Newell  v.  Smith,  15  Wis.  101. 

The  language  quoted  above  from  the  learned  judge  in 
reference  to  the  Iowa  law  is  applicable  to  the  statute  under 
investigation.  The  eminent  jurist,  commenting  on  the*  con- 
stitutional provision  of  the  state  of  Iowa,  "that  private 
property  shall  not  be  taken  for  "public  use  without  just  com- 
pensation," continues:  "The  limitation  ....  upon  the  right 
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of  eminent  domain,  or  the  power  of  the  legislature  to  take 
private  property  for  public  use,  is  found  in  all,  or  nearly  all, 
of  the  state  constitutions.  Many  of  the  questions  growing 
out  of  this  limitation  upon  the  otherwise  practically,  if  not 
theoretically,  absolute  power  of  the  legislature  to  take  the 
property  of  one  for  the  benefit  of  the  78°  many  have  been 
settled  by  adjudication."  And  he  deduces  from  the  numer- 
ous authorities  cited  by  him  in  the  opinion  the  following 
propositions: 

"  1.  The  constitutional  limitation  above  quoted  prohibits 
by  implication  the  taking  of  private  property  for  any  private 
use  whatever  without  the  consent  of  the  owner. 

"2.  It  forbids  private  property  from  being  compulsorily 
taken  for  any  but  public  use,  and  then  only  upon  just  com- 
pensation being  made,  the  amount  of  which  is  to  be  assessed 
by  a  jury. 

"  3.  When  the  public  exigencies  demand,  the  exercise  of 
the  power  of  taking  private  property  for  the  public  use  is 
solely  a  question  for  the  legislature,  upon  whose  determina- 
tion the  courts  cannot  sit  in  judgment. 
.  "4.  That  what  is  such  a  public  use  as  will  justify  the  exer- 
cise of  the  power  of  eminent  domain  is  a  question  for  the 
courts.  But '  if  a  public  use  be  declared  by  the  legislature, 
the  courts  will  hold  the  use  public,  unless  it  manifestly  ap- 
pears by  the  provisions  of  the  act  that  they  can  have  no  ten- 
dency to  advance  and  promote  such  public  use.' " 

We  are  entirely  satisfied  with  the  reasoning  and  conclu- 
sions of  this  opinion,  and  follow  it  without  hesitation.  Stat- 
utes similar  to  the  Nebraska  law  have  been  held  invalid  in 
the  following  cases:  Stewart  v.  Hartman,  46  Ind.  331;  In  re 
Albany  Street,  11  Wend.  149;  25  Am.  Dec.  618;  Osborn  v. 
Hart,  24  Wis.  89;  1  Am.  Rep.  161;  Crear  v.  Crossly,  40  111. 
175;  Sholl  v.  German  Coal  Co.,  118  111.  427;  59  Am.  Rep.  379. 

Counsel  for  appellants  in  their  brief  cite  us  to  many  author- 
ities to  sustain  the  validity  of  the  law  assailed  as  invalid  in 
this  case.  In  some  of  the  cases  cited  the  statutes  were  held 
good  on  the  ground  that  the  general  public  had  a  right  to  use 
the  private  roads  provided  for  by  the  statutes.  Such  was  the 
ground  of  the  decision  in  Shaver  v.  Starrett,  4  Ohio  St.  495, 
and  Denham  v.  County  Commre.,  108  Mass.  202. 

In  Sherman  v.  Buick,  32  Cal.  242,  91  Am.  Dec.  577,  the 
court  sustained  TS1  the  constitutionality  of  a  law  very  simi- 
lar to  our  own,  but  did  so  by  holding  that  although  the  stat- 
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ute  denominated  the  road  a  "  private  road,"  it  was  in  fact  and 
in  law  a  public  road,  under  the  control  of  the  government, 
and  open  to  every  one  who  might  have  occasion  to  use  it; 
and  the  court  declared  that  "the  phrase  'private  road'  is 
unknown  to  the  common  law;  all  roads  are  public."  The 
opinion,  as  counsel  say,  is  ably  reasoned;  but  we  do  not  think 
this  court  can  say  that  all  roads  are  public  roads  in  this  state. 
The  legislature  has  said  that  all  public  roads  shall  be  sixty- 
six  feet  wide,  and  by  the  law  we  are  considering  it  is  provided 
that  private  roads  shall  be  fifteen  feet  wide.  Evidently,  then, 
the  legislature  has  attempted  to  recognize  two  classes  of  roads. 
If  Marshall  and  Loder  had  opened  the  private  road  they 
sought  to  across  Welton's  farm,  and  had  been  indicted  under 
the  criminal  statutes  for  running  their  horses  on  a  public 
road  of  the  state,  and  the  proof  had  shown  that  the  running 
of  their  horses  was  on  a  private  road  established  under  this 
private  road  law,  can  any  one  doubt  that  the  jury  would  have 
been  rightly  instructed  to  acquit  them? 

Counsel  for  appellamts  also  insist  that  appellee  has  an  ade- 
quate remedy  at  law  by  appeal  from  the  order  of  the  board 
of  county  commissioners,  should  it  make  an  order  establish- 
ing the  road,  and  that  therefore  this  case  must  be  dismissed. 
The  law  being  invalid,  the  case  of  the  appellee  resolves  itself 
into  an  appeal,  on  his  part,  to  a  court  of  equity  to  enjoin  the 
appellants  from  committing  a  threatened  trespass.  The 
supreme  court  of  Illinois,  in  Poyer  v.  Village  of  Des  Plaines, 
123  111.  117,  5  Am.  St.  Rep.  494,  lay  down  the  rule  in  such 
case  thus:  "  There  are,  however,  two  exceptions,  clearly  rec- 
ognized, to  the  rule  that  courts  of  equity  will  not  interfere 
to  restrain  trespasses,  whether  committed  under  the  forms  of 
law  or  otherwise,  which  are:  1.  To  prevent  irreparable  in- 
jury; and  2.  To  prevent  a  multiplicity  of  suits Before 

a  court  of  equity  will  interfere  to  prevent  a  trespass  upon  this 
ground,  'the  facts  and  circumstances  78*  must,  be  alleged 
from  which  it  may  be  seen  that  irreparable  mischief  will  be 
the  result  of  the  act  complained  of,  and  that  the  law  can 
afford  the  party  no  adequate  remedy.' "  In  Watson  v.  Suther- 
land, 5  Wall.  74,  the  supreme  court  of  the  United  States  say: 
"  The  absence  of  a  plain  and  adequate  remedy  at  law  affords 
the  only  test  of  equity  jurisdiction,  and  the  application  of 
this  principle  to  a  particular  case  must  depend  altogether 
upon  the  character  of  the  case  as  disclosed  in  the  proceed- 
ings."    It  is  not  enough  that  there  is  a  remedy  at  law.     It 
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must  be  plain  and  adequate,  or,  in  other  words,  as  practical 
and  efficient  to  the  ends  of  justice  and  its  prompt  adminis- 
tration as  the  remedy  in  equity.  The  facts  averred  in  the 
appellee's  petition  show  that  the  trespass  threatened  by  the 
appellants,  if  committed,  would  cause  appellee  an  injury,  to 
the  redress  of  which  his  legal  remedy  would  be  inadequate. 
The  decree  of  the  district  court  is  affirmed. 


Eminent  Domain— Taking  Private  Pboperty  eob  Pbivatb  Use.— The 
legislature  has  no  power  to  authorize  the  taking  of  private  property  for  a 
private  use  without  the  owner's  consent,  even  upon  the  making  of  just  com* 
pensation  therefor:  Wisconsin  Water  Co.  v.  Winans,  85  Wis.  26;  39  Am.  St. 
Rep.  813,  and  note  with  the  cases  collected,  holding  that  the  right  of  eminent 
domain  should  he  exercised  only  when  the  uses  for  which  the  property  is 
taken  are  strictly  public. 

Eminent  Domain— Power  of  the  Legislature. — That  the  time,  manner, 
and  occasion  for  the  exercise  of  the  right  of  eminent  domain  is  wholly 
within  the  control  and  discretion  of  the  legislature,  see  Wufocn  v.  Board  oj 
Supervisors,  101  Cal.  15;  40  Am.  St.  Rep.  17,  and  note,  and  Wisconsin  Water 
Go.  v.  Winans,  85  Wis.  26;  39  Am.  St.  Rep.  813,  and  note. 

Injunction — Equity  Jubisdiction. — Inadequacy  of  the  legal  remedy  is 
the  foundation  and  indispensable  prerequisite  for  the  interposition  of  equity: 
Carney  v.  Hadley,32  Fla.  344;  37  Am.  St.  Rep.  101,  and  note;  Pensacola  etc 
R.  R.  Co.  v.  Spratt,  12  Fla.  26;  91  Am.  Dec.  747,  and  note;  Goodrichr.  Moore, 
2  Minn.  61;  72  Am.  Dec.  74;  and  the  same  rule  prevails  in  the  case  of  man- 
datory  injunctions:  Atchison  etc.  R.  R.  Co.  v.  Long,  46  Kan.  701;  26  Am.  St. 
Rep.  165,  and  note.  Where  there  is  a  complete  and  adequate  remedy  at  law 
an  injunction  should  not  be  granted,  or  if  granted,  should  be  dissolved: 
Brovm  v.  Uoff,  5  Paige,  235;  28  Am.  Dec.  425;  and  see,  further,  on  this  sub- 
ject, the  note  to  JanesvilU  r.  Carpenter,  20  Am.  St  Rep.  135. 
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Hughes  v.  Western  Union  Telegraph  Company. 

[114  North  Carolina,  70.] 
Telegraph  Corporations — Damaoe3. — If,  through  a  mistake  in  the  trans- 
mission of  a  telegram,  the  owner  of  property  is  induced  to  sell  it  for  its 
then  market  value  he  suffers  no  damage,  and  cannot  recover  any,  though 
when  the  property  subsequently  advanced  in  value  he  repurchased  a  part 
thereof  at  the  advanced  rate. 

Action  for  damages  alleged  to  have  been  sustained  from 
an  inoorrect  transmission  of  a  telegram  in  cipher.  As  writ- 
ten it  meant,  "The  market  is  firm,  with  upward  tendency  at 
close;  cotton  oil  preferred  three  per  cent;  dividend  will  prob- 
ably be  declared  May  3d,"  but,  by  an  error  in  transmitting, 
the  word  "  3d  "  was  changed  to  "  thirtieth."  This  telegram 
was  dated  April  21st.  At  that  time  plaintiff  owned  eight 
hundred  shares  of  the  preferred  stock  of  the  American  Cotton 
Oil  Company,  on  which  on  the  3d  of  May  a  dividend  was 
declared.  He,  on  receiving  the  telegram,  sold  five  hundred 
shares  of  his  stock.  Soon  afterwards,  on  learning  of  the  mis- 
take in  the  telegram,  he  repurchased  three  hundred  shares  at 
an  advanced  rate.  The  difference  between  the  amount  for 
which  plaintiff  sold  his  stock  and  the  amount  he  could  have 
gotten  for  it  when  he  learned  of  the  error  in  the  telegram  was 
ten^iundred  and  twenty-five  dollars.  The  court  instructed 
the  jury  that  the  actual  damages  which  the  plaintiff  could 
recover  were  limited  to  the  amount  paid  for  sending  the  mes- 
sage, and  a  verdict  was  therefore  returned  for  fifty  cents.  The 
plaintiff  moved  for  a  new  trial,  and  upon  its  denial  appealed. 

(782) 


Feb.  1894.  J    Hughes  *.  Western  Union  Tel.  Co.  783 

M.  De  W.  Stevenson  and  Busbee  &  Bmbee,  for  the  plaintiff. 
Strong  &  Strong,  for  the  defendant. 

T4  Burwell,  J.  The  plaintiff's  allegation  is  to  the  effect 
that  the  defendant  made  a  mistake  in  the  transmission  of  a 
telegram  directed  to  him  and  relating  to  the  stock  of  the 
American  Cotton  Oil  Company.  He  says  that  if  the  message 
had  been  delivered  to  him  as  his  correspondent  wrote  it  he 
would  not  have  sold  five  hundred  shares  of  that  stock  which 
he  then  owned,  but  that^  being  misled  and  deceived  by  the 
false  information  thus  negligently  furnished  him  by  the 
defendant,  he  did  sell  those  shares  of  stock. 

If,  because  of  defendant's  negligence,  the  plaintiff  had  dis. 
posed  of  his  property  at  less  than  its  value  there  would  be 
some  foundation  for  the  plaintiff's  demand  for  damages  above 
the  cost  of  the  telegram.  But  it  appears  that  he  got  for  his 
stock,  when  he  sold  it,  "the  market  value"  thereof.  The 
"market  value"  of  such  property,  nothing  else  appearing,  is 
ite  value.  It  cannot  be  said  that  one  suffers  damage  when 
induced  to  exchange  his  property  for  its  value  in  money.  He 
has,  after  the  exchange,  what  to  7a  the  law  appears  to  be  the 
exact  equivalent  for  that  which  he  has  sold. 

But  the  plaintiff  says  that  this  class  of  stock  advanced  in 
price  soon  after  he  was  bo  induced  to  sell,  and  that  he  bought 
three  hundred  shares  at  the  advanced  rate.  The  defendant 
cannot,  we  think,  be  held  liable  for  this  conduct  of  the  plain- 
tiff. It  did  not  induce  him  to  buy.  As  we  have  said,  he  suf- 
fered, it  appears,  no  damage  by  reason  of  being  induced  by 
the  erroneous  message  to  sell.  We  cannot  indulge  in  specu- 
lation as  to  what  might  or  might  not  have  happened  if  the 
telegram  had  been  correctly  transmitted.  To  do  so  would  be 
to  concern  ourselves  about  speculative  damages,  which  are 
not  recoverable:  Pegram  v.  Western  Union  Tel.  Co.,  100  N.  C. 
28;  6  Am.  St.  Rep.  557;  Western  Union  Tel.  Co.  v.  Hall,  124 
U.  8.  444. 

The  view  we  take  of  this  matter  renders  it  unnecessary  for 
us  to  consider  the  question  whether  or  not  there  was  any  evi- 
dence that  the  defendant  knew  of  the  importance  of  the  mes- 
sage and  of  the  consequences  likely  to  follow  its  incorrect 
transmission. 

No  error.  

Tslkorafh  Companies— Damage*  for  Error  if  Transmitting  Mrs- 
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entitled  to  recover  nominal  damages,  and  such  substantial  damages  as  he  has 
sustained  which  were  naturally  the  proximate  consequence  of  the  wrongful 
act:  Pegram  v.  Western  Union  Tel  Co.,  100  N.  0.  28;  6  Am.  St.  Rep.  557, 
and  note;  Western  Union  Tel.  Co.  v.  Brown,  84  Tex.  54.  The  measure  of 
damages  for  the  negligent  transmission  of  a  telegram  is  compensation  for 
the  actual  loss  following  as  a  natural  and  proximate  consequence  of  the  com- 
pany's act:  Western  Union  Tel  Co.  v.  Dubois,  128  111.  248;  15  Am.  St.  Rep. 
109,  and  note;  International  etc  Tel.  Co.  v.  Saunders,  32  Fla.  434.  This 
question  is  thoroughly  discussed  in  the  extended  notes  to  the  following  cases: 
Western  Union  Tel  Co.  ▼.  Cooper,  10  Am.  St.  Rep.  782;  Pepper  v.  Telegraph 
Co.,  10  Am.  St.  Rep.  711;  Western  Union  Tel.  Co.  v.  Graham,  9  Am.  Rep. 
152;  Western  Union  Tel.  Co.  v.  Blanchard,  45  Am.  Rep.  493,  and  Griffin  ▼. 
Colter,  69  Am.  Deo.  726. 


Leaoh  v.  Johnson. 

[114  North  Carolina,  87.] 
Vendor  and  Purchaser — Specific  Performance. — If  the  Title  is  De- 
fective to  property  contracted  to  be  sold  or  encumbrance  against  it 
existed,  the  purchaser  will  not  be  compelled  to  take  the  property  nor  to 
pay  the  purchase  price,  though  he  agreed  to  accept  a  deed  without  war- 
ranty. 

Action  upon  bonds  given  for  the  purchase  price  of  real  prop- 
erty.    Judgment  for  the  defendant. 

Thomas  N.  Hill,  for  the  plaintiff. 
R.  0.  Burton,  for  the  defendant. 

87  Clark,  J.  The  facts  admitted  by  the  parties  or  found 
by  the  jury  are  that  the  plaintiff,  personally,  and  not  as  agent 
for  his  wife,  contracted  to  sell  the  land  to  the  defendant  for 
fourteen  hundred  and  thirty-five  dollars,  of  which  two  hun- 
dred dollars  was  paid  in  cash.  Bonds  were  given  by  de- 
fendant for  balance  of  purchase  money,  plaintiff  giving  him 
an  obligation  to  make  a  deed  without  warranty  on  payment 
of  said  bonds.  The  defendant  did  not  know  that  there  were 
judgment  liens  on  the  land,  and  before  discovering  them  he 
paid  in  all  five  hundred  dollars  on  the  bonds.  88  After  dis- 
covering such  liens  he  refused  to  pay  more.  Thereupon 
plaintiff  tendered  him  a  deed  executed  by  himself  and  wife, 
and  demanded  payment.  The  defendant  having  refused  to 
accept  such  deed  and  pay  the  balance  of  purchase  money, 
the  plaintiff  brought  this  action,  in  which  his  wife  did  not 
join.  The  title  to  the  land  was  in  the  wife,  subject  to  judg- 
ment liens.  The  jury  further  find  that  the  value  of  the  land 
at  the  time  of  the  sale  to  defendant  was  eight  hundred  dollars. 
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A  different  principle  applies  in  the  case  of  the  discovery  of 
encumbrances  before  the  execution  of  the  conveyance  and 
afterwards.  This  is  supported  by  an  unbroken  line  of  deci- 
sions: 2  Warvelle  on  Vendors,  943.  The  reason  is  that  after 
the  deed  has  passed  the  vendee  must  rely  on  his  covenant; 
but  before  it  has  passed  the  law  will  not  compel  a  man  to  take 
a  defective  title,  especially  when  he  has  not  contracted  for 
any  warranty  or  has  agreed  to  take  the  title  without  warranty: 
Batchelor  v.  Macon,  67  N.  C.  181;  Miller  v.  Feezor,  82  N.  C. 
192;  Hughes  v.  McNider,  90  N.  C.  252;  Cox  v.  Jerman,  6  Ired. 
Eq.  526;  Howard  v.  Kimball,  65  N.  C.  175;  6  Am.  Rep.  739; 
Motts  v.  Caldwell,  Busb.  Eq.  289;  Castlebury  v.  Maynard,  95 
N.  C.  281;  Kilpatrick  v.  Harris,  Phill.  Eq.  222;  Clanton  v. 
Burges,  2  Dev.  Eq.  13. 

Unless  the  vendee  has  otherwise  agreed  it  is  his  undoubted 
right  to  demand  a  clear  title:  1  Warvelle  on  Vendors,  315. 
That  the  vendee  agreed  to  take  a  deed  without  warranty  is  not 
a  waiver  of  the  right  to  demand  a  clear  title;  on  the  contrary, 
the  fact  that  a  warranty  in  the  conveyance  is  waived  is  all  the 
stronger  reason  why  the  vendee  should  insist  upon  the  can- 
cellation of  all  liens  and  encumbrances,  since  he  will  have  no 
warranty  to  fall  back  upon  if  the  title  should  prove  to  be 
defective.  The  vendee  in  such  case  is  not  cut  off  from  his 
rights  till  he  has  paid  the  purchase  money  and  taken  the 
deed.  The  plaintiff  contracted  to  H9  sell  his  own  title.  He 
had  none.  He  now  offers  that  of  his  wife.  He  thus  seeks  to 
perfect  a  title,  but  when  he  does  so  he  must  not  offer  a  defect- 
ive one:  Herren  v.  Rich,  95  N.  C.  500.  It  is  true  the  defend, 
ant  contracted  by  bond  to  pay  the  amount  sued  for;  but  the 
consideration  is  recited  to  be  the  conveyance  of  this  land. 
The  obligation  on  the  part  of  the  plaintiff  to  execute  a  con- 
veyance without  warranty  is  not  an  agreement  on  the  part  of 
the  defendant  to  take  a  defective  title.  The  agreement  is 
simply  that  if  the  purchase  money  is  paid,  and  the  deed 
accepted,  the  vendee  shall  have  action  thereafter  against  the 
vendor  if  the  title  shall  prove  defective. 

The  homestead  having  been  allotted,  the  lien  of  the  judg- 
ments whs  not  barred  by  the  lapse  of  time  when  this  deed 
was  tendered  nor  when  this  action  waB  tried,  and  the  amount 
of  such  liens  with  interest  and  costs  exceeded  the  value  of  the 
land  as  found  by  the  jury. 

No  error. 
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Vendor  and  Purchaser — Defective  Title— Specific  Performance. — 
That  the  specific  performance  of  a  contract  for  the  purchase  of  land  will  not 
be  decreed,  where  the  title  is  questionable,  see  the  notes  to  Friend  v.  Lamb, 
34  Am.  St  Rep.  678;  Herman  v.  Sonera,  38  Am.  St.  Rep.  853;  and  Hampton 
v.  Speckenagle,  11  Am.  Dec  709. 


Haynes  v.  Ealeiqh  Gas  Company. 

[114  North  Carolina,  203.] 

Negligence— Electric  Wires  in  Streets. — A  corporation  permitted  to 
construct  and  maintain  a  line  of  electric  wires  in  the  public  streets,  for 
the  purpose  of  private  gain,  owes  the  duty  to  persons  upon  such  streets 
of  so  conducting  its  business  as  not  to  injure  them.  It  must,  therefore, 
keep  its  wires  out  of  the  way  of  persons  using  the  streets  so  that  they 
will  not,  by  coming  in  contact  with  such  wires,  receive  personal  injuries. 

Negligence — Presumption  of  from  Injury  from  Electric  Wires. — 
If  a  corporation  is  permitted  to  maintain  electric  wires  in  the  public 
streets,  and  one  of  such  wires  is  detached  from  a  tree  to  which  it  has 
been  fastened,  and  is  hanging  to  the  ground  charged  with  a  deadly  cur. 
rent  of  electricity,  which  it  received  in  coming  in  contact  with  the  feed! 
wire  of  another  corporation,  and  a  boy  taking  hold  of  the  wire  is  killed, 
the  corporation  to  which  the  detached  wire  belongs  is  presumed  to  have 
been  negligent,  and  must  assume,  in  an  action  for  damages  resulting 
from  such  killing,  the  burden  of  proving  that  there  was  no  negligence 
on  its  part. 

Negligence — Electric  Wires. — Proof  That  There  was  a  Live  Wire 
Carrying  a  Deadly  Current  of  Electricity  down  in  the  public 
streets  raises  the  presumption  that  some  one  failed  in  his  duty  to  the 
public. 

Negligence. — A  Child  is  held  to  such  care  and  prudence  only  as  are  usual 
among  children  of  his  age  and  capacity. 

Negligence — Contributory,  in  Taking  Hold  of  a  Live  Electric  Wire. 
A  child  ten  years  of  age  is  not  chargeable  with  contributory  negligence 
because  he  took  hold  of  a  wire  in  the  street  charged  with  a  deadly  cur- 
rent of  electricity,  if  there  was  nothing  from  which  even  an  adult  could 
have  inferred  that  the  wire  was  carrying  any  current  of  electricity 
whatever. 

Electric  Corporations  Permitted  to  Use  the  Public  Streets  for  their 
own  purposes  must  be  required  to  exercise  the  utmost  degree  of  care  in  the 
construction,  inspection,  and  repair  of  their  wires  and  poles,  to  the  end 
that  travelers  along  the  highway  may  not  be  injured  by  their  appliances. 

Negligence. — Evidence  that  there  was  published  in  the  newspapers  of  the 
city  a  statement  by  an  electric  railway  company  that  its  current  waa 
not  a  deadly  one  is  not  admissible  in  favor  of  an  electric  corporation 
Bued  for  damages  sustained  from  one  of  its  wires  becoming  detached, 
falling  to  the  grouud,  and  transmitting  from  the  feed  wire  of  the  rail* 
road  company  a  deadly  current  with  which  a  boy  came  in  contact  to  the 
loss  of  his  life.  The  defendant  corporation  had  no  right  to  act  upon 
this  statement  without  examination  and  further  inquiry. 
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Battle  &  Mordecai,  W.  N.  Jones,  and  Strong  &  Strong,  for 
the  plaintiff. 

Busbee  &  Busbee,  Armistead  Jones,  and  R.  0.  Burton,  for 
the  defendant. 

*08  Burwell,  J.  John  W.  Haynes,  the  intestate  of  the 
plaintiff,  was  about  ten  years  of  age.  He  was  "a  very 
healthy,  intelligent,  moral,  and  industrious  boy,  well  edu- 
cated for  his  age."  On  the  morning  of  November  15,  1892, 
he  assisted  his  older  brother,  who  was  a  carrier  for  a  news- 
paper, and  when  returning  home,  about  7  o'clock,  he  took 
hold  of  a  wire  on  or  near  the  sidewalk  over  which  he  was 
passing,  and  was  killed,  by  an  electric  current.  The  place 
where  this  occurred  was  on  North  street,  not  far  from  its  inter- 
section of  Blount  street,  in  the  city  of  Raleigh.  The  cause 
of  his  death  is  admitted,  and  also  the  fact  that  the  deadly 
current  came  from  the  "  feed  wire"  of  the  street  railway  com- 
pany whose  line  was.  constructed  along  Blount  street,  as  were 
also  the  electric  light  wires  of  the  defendant.  One  of  the 
defendant's  poles  stood  on  Blount  street,  and  was  supported 
by  three  guy  wires — one  attached  to  a  tree  on  Blount  street, 
and  the  other  two  to  trees  on  2°6  North  street.  The  first  of 
these  guy  wires  (the  one  that  was  attached  to  the  tree  on 
Blount  street)  crossed  and  was  in  contact  with  the  "feed 
wire"  of  the  railway  company.  The  longer  one  of  the  other 
two  had  become  detached  from  the  tree  on  North  street,  and 
was  hanging  to  the  gronnd.  The  current  passed  along  these 
two  guy  wires  and  killed  the  boy  as  soon  as  he  grasped  the 
one  that  had  fallen  on  or  near  the  sidewalk. 

These  facts  were  testified  to  by  the  plaintiff's  witnesses 
and  seem  not  to  have  been  controverted. 

Among  the  special  instructions  asked  by  the  plaintiff  was 
the  following:  "Upon  the  evidence  of  the  plaintiff,  if  believed, 
there  is  a  presumption  of  negligence  upon  the  part  of  the 
defendant,  and  in  that  case  the  burden  is  upon  the  defend- 
ant to  show  that  there  was  no  negligence  on  its  part."  His 
honor  refused  so  to  instruct  the  jury,  and  the  plaintiff 
excepted. 

Pretermitting  for  the  present  the  consideration  of  the  ques- 
tion whether  the  boy  was  guilty  of  contributory  negligence  in 
taking  hold  of  the  wire,  we  are  brought  by  this  exception  to  the 
inquiry,  Does  the  expression  res  ipsa  loquitur  apply  to  the  state 
of  facts  set  out  above,  and  do  those  facts  make  out  a  prima 
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facie  case  of  negligence  against  the  defendant,  and  cast  upon 
it  the  burden  of  showing  that  it  was  not  negligent? 

Argument  and  authority  are  not. needed  to  show  that  those 
who  use  the  streets  of  a  city,  by  permission  of  those  who 
have  power  to  grant  such  a  privilege,  for  purposes  of  private 
gain,  owe  to  persons  upon  such  streets  the  duty  of  so  conduct- 
ing their  business  as  not  to  injure  them.  To  speak  particu- 
larly of  the  matter  now  under  consideration,  the  defendant 
company,  using  the  streets  of  the  city  of  Raleigh  for  its  pur- 
poses as  it  was  allowed  to  do,  owed  to  the  deceased  the  duty 
of  keeping  out  of  his  way,  as  he  went  *07  about  his  business 
and  to  his  home,  all  its  wires,  and  especially  the  duty  of  pre- 
venting his  exposure  to  contact  with  any  wire  placed  in  the 
streets  by  it  that  carried  a  current  of  electricity.  It  was  the 
duty  of  the  defendant  to  keep  the  highways  along  which  it  put 
its  poles  and  wires  substantially  in  the  same  condition  as  to 
convenience  and  safety  as  they  were  in  before  it  constructed  its 
lines  along  the  streets. 

Negligence  has  been  said  to  be  a  failure  of  duty.  Proof 
that  there  was  a  "live"  wire  (carrying  a  deadly  current) 
down  in  the  highway  surely  raised  a  presumption  that  some 
one  had  failed  in  his  duty  to  the  public.  When  to  this  was 
added  proof  that  this  death-carrying  wire  was  put  above  the 
fltreet  by  the  defendant,  and  was  its  property  and  under  the 
management  and  control  of  its  servants,  and  that  by  contact 
with  that  wire  the  deceased,  having  a  right  to  be  on  the 
street,  was  killed,  a  complete  prima  facie  case  of  negligence 
was  made  out,  and  the  burden  was  cast  upon  the  defendant 
to  show  that  this  "live"  wire  was  in  the  street  through  no  fault 
of  its  servants  and  agents. 

In  Aycock  v.  Raleigh  etc.  R.  R.  Co.,  89  N.  C.  321,  where  a 
plaintiff  sought  to  recover  damages  for  the  burning  of  his 
property,  fire  having  been  communicated  to  it  by  sparks  from 
an  engine  on  the  defendant's  road,  Chief  Justice  Smith,  dis- 
cussing "the  question  as  to  the  party  upon  whom  rests  the 
burden  of  proof  of  the  presence  or  absence  of  negligence  where 
only  the  injury  is  shown,  in  case  of  fire  from  emitted  sparks," 
declares  that  this  court  will  "abide  by  the  rule  so  long  under- 
stood and  acted  on  in  this  state,  not  alone  because  of  its  in- 
trinsic merit,  but  because  it  is  so  much  easier  for  those  who 
do  the  damage  to  show  the  exculpating  circumstances,  if  such 
exist,  than  it  is  for  the  plaintiff  to  produce  proof  of  positive 
negligence";  and  he  adds  that  "  the  servants  of  the  company 
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must  know  and  be  able  to  explain  the  transaction,  while  the 
complaining  party  may  not;  and  *08  it  is  but  just  that  he 
should  be  allowed  to  say  to  the  company,  '  You  have  burned 
my  property,  and  if  you  are  not  in  default,  show  it  and  escape 
responsibility.' "  This  is  affirmed  in  Moore  v.  Parker,  91  N.  C« 
275,  where  it  is  said  that  a  prima  facie  case  of  negligence 
being  thus  made  out  against  the  defendant,  he  must  produce 
proof  of  care  on  his  part,  or  of  some  extraordinary  accident 
that  rendered  care  useless,  in  order  to  rebut  the  presumption. 

Guided  by  the  principle  announced  in  these  cases,  we  come 
to  the  conclusion  that  this  plaintiff  should  have  been  allowed 
to  say  to  this  defendant:  "The  wire  you  put  in  the  street 
killed  my  son  while  passing  along  the  highway,  as  he  had  a 
right  to  do.  If  you  are  not  in  default,  show  it  and  escape 
responsibility." 

Numerous  authorities  might  be  cited  to  sustain  our  con- 
clusion upon  this  point,  the  cases  being  strictly  analogous  to 
this  one.  But  we  content  ourselves  with  a  reference  to  Ray 
on  Negligence  of  Imposed  Duties,  145;  Wood's  Railroad  Law, 
1079;  Witaker's  Smith  on  Negligence,  423.  The  last-men- 
tioned author  says  (p.  422):  "If  the  accident  is  connected 
with  the  defendant,  the  question  whether  the  phrase  cres  ipsa 
loquitur'  applies  or  not  becomes  a  simple  question  of  common 
sense."  It  seems  to  us  that  there  is  nothing  in  the  relation 
of  the  deceased  to  the  defendant  or  in  any  of  the  circum- 
stances attending  the  incident  of  his  death  to  prevent  the 
rigid  application  here  of  the  rule  announced  by  Judge  Gas- 
ton in  EM*  v.  Portsmouth  etc.  R.  R.  Co.,  2  Ired.  138,  and 
reaffirmed,  as  stated  above,  in  Ay  cock  v.  Raleigh  etc.  R.  R.  Co., 
89  N.  C.  321. 

Thus  far,  in  the  consideration  of  this  matter,  we  have  left 
out  of  view  the  contention  of  the  defendant  that  the  plaintiff's 
own  evidence  disclosed  the  fact  that  his  intestate  was  guilty 
of  contributory  negligence,  or  at  any  rate  that  the  facts  so 
established,  taken  in  connection  with  other  facts  *••  which 
defendant's  witnesses  testified  to,  if  found  by  the  jury,  con- 
victed him  of  contributory  negligence;  and  we  have  also 
kept  out  of  view  the  contention  of  the  plaintiff  that  there  was 
no  evidence  of  contributory  negligence  on  the  part  of  the 
deceased.  His  honor  was  asked  so  to  tell  the  jury,  and  he 
refused  so  to  instruct  them. 

In  this  state  by  statute  the  burden  of  showing  contributory 
negligence  in  this  action  is  thrown  on  the  defendant.    What  if 
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negligence  is  a  question  of  law  to  be  declared  by  the  court: 
Emry  v.  Raleigh  etc.  R.  R.  Co.,  109  N.  C.  589,  and  cases  cited. 
It  was  incumbent  on  the  defendant,  therefore,  to  6how  facta 
•either  admitted  or  proved  by  the  plaintiff,  or  testified  to  by 
his  own  witnesses,  and  found  by  the  jury,  from  which  the 
Tourt  would  draw  the  legal  inference  that  the  deceased  was 
negligent,  and  direct  the  jury  to  render  a  verdict  declaratory 
of  this  legal  inference,  they  having  first  determined  that  all 
the  disputed  facts  pertaining  to  this  part  of  the  controversy 
were  established  by  a  preponderance  of  the  testimony. 

After  a  careful  examination  of  all  the  evidence  adduced  on 
the  trial,  and  after  a  full  consideration  of  the  argument  of  the 
able  counsel  for  the  defendant,  we  are  clearly  of  the  opinion 
that  there  was  no  evidence  of  contributory  negligence,  and  his 
honor  should  so  have  told  the  jury. 

A  child  is  held  to  such  care  and  prudence  as  is  usual 
among  children  of  his  age  and  capacity:  Murray  v.  Richmond 
etc.  R.  R.  Co.,  93  N.  C.  92.  The  defendant  contends  that  the 
deceased  was  ten  years  of  age,  "  a  very  healthy,  intelligent, 
moral,  and  industrious  boy."  Let  us  assume  this  to  be  true. 
As  he  returned  to  his  home  the  morning  of  his  death,  passing 
along  the  streets  of  the  city,  he  was  trespassing  on  no  one's 
property.  He  was  walking  where  he  had  a  right  to  walk 
— not  by  mere  permission  or  invitation,  but  because  he  as 
one  of  the  public  had  an  absolute  right  so  to  do.  *10  The 
wire  was  on  the  sidewalk.  Only  one  witness  saw  him  when 
"  he  took  hold  of  the  wire,  and  the  wire  threw  him  in  the 
ditch."  That  witness  testified  that  "  he  did  not  have  to  reach 
for  it;  he  just  reached  out  his  hand  and  took  it;  he  did  not 
have  to  stoop."  No  witness  testified  that  there  was  any  thing 
from  which  even  an  adult  could  have  inferred  that  this  wire 
was  carrying  a  deadly  current  of  electricity,  or  indeed  any 
current  at  all.  True,  the  witness  who  saw  him  grasp  the  wire, 
when  he  came  to  his  rescue,  saw  the  fiery  indications  of  the 
passing  of  the  current  from  the  wire  to  his  hand,  and  several 
witnesses  deposed  that  after  the  accident  and  the  throwing  of 
the  wire  into  a  yard  where  there  was  wet  grass,  they  noted 
that  the  wire  was  "  steaming"  at  the  point  where  one  of  its 
coils  touched  the  sidewalk,  and  also  at  its  extremity  in  the 
yard.  Grant  this  to  be  true,  and  yet  there  is  not,  as  it  seems 
to  us,  any  evidence  that  it  was  "  steaming"  when  the  deceased 
caught  the  wire,  or  if  it  was,  that  its  "steaming"  was  such  as 
to  carry  to  a  boy  passing  along  a  warning  that  he  must  not 
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touch  it.  We  should  be  very  loth  to  declare  an  adult  guilty 
of  negligence  for  grasping  a  wire  such  as  this  one  under  cir- 
cumstances such  as  the  defendant  contends  surrounded  the 
deceased.  We  certainly  cannot  declare  that  this  boy,  whose 
conduct  must  be  judged  with  due  regard  for  his  boyish  nature 
and  habits,  negligently  caused  his  own  death.  The  instruc- 
tion that  "  upon  the  evidence  the  plaintiff's  intestate  was  not 
guilty  of  contributory  negligence"  should  have  been  given. 

It  follows  from  what  has  been  said,  that  as  the  case  waa 
presented  at  the  trial,  his  honor  should  have  told  the  jury  to 
answer  the  second  issue  No,  and  should  have  told  them  to 
answer  the  first  issue  Yes,  if  they  believed  the  plaintiff's  evi- 
dence, unless  the  prima  facie  case  of  negligence  made  out 
against  the  defendant  was  rebutted.  It  is  said  in  Moore  911 
v.  Parker,  91  N.  C.  275,  that  proof  of  care  on  the  part  of  the 
defendant,  or  of  some  extraordinary  accident  which  renders 
care  useless,  is  required  to  rebut  the  presumption.  Inasmuch 
as  there  must  be  a  new  trial  for  the  error  above  stated,  it  may 
be  well  to  declare  what  degree  of  care  is  required  of  the  de- 
fendant. 

It  is  due  to  the  citizen  that  electric  companies  that  are 
permitted  to  use  for  their  own  purposes  the  streets  of  a  city 
or  town  shall  be  required  to  exercise  the  utmost  degree  of 
care  in  the  construction,  inspection,  and  repair  of  their  wires 
and  poles,  to  the  end  that  travelers  along  the  highway  may 
not  be  injured  by  their  appliances.  The  danger  is  great,  and 
care  and  watchfulness  must  be  commensurate  to  it.  Passen- 
gers on  railroad  trains  have  a  right  to  expect  and  require  the 
exercise  by  the  carrier  of  the  utmost  care,  so  far  as  human 
skill  and  foresight  can  go,  for  the  reason  that  a  neglect  of 
duty  in  such  case  is  likely  to  result  in  great  bodily  harm, 
and  sometimes  death,  to  those  who  are  compelled  to  use  that 
means  of  conveyance.  "Ab  the  result  of  the  least  negligence 
may  be  of  so  fatal  a  nature,  the  duty  of  vigilance  on  the  part 
of  the  carrier  requires  the  exercise  of  that  amount  of  care  and 
skill  in  order  to  prevent  accidents":  Ray  on  Negligence  of 
Imposed  Duties,  53. 

All  the  reasons  that  support  the  rigid  enforcement  of  this 
rigid  rule  against  the  carrier  of  passengers  by  steam  apply 
with  double  force  to  those  who  are  allowed  to  place  above  the 
streets  of  a  city  wires  charged  with  a  deadly  current  of  elec- 
tricity, or  liable  to  become  so  charged.  The  requirement 
docs  not  carry  with  it  too  heavy  a  burden.     Human  skill  can 
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easily  place  wires  and  poles  so  that  they  will  not  break  and 
fall,  unless  subjected  to  some  strain  that  could  not  be  antici- 
pated, and  it  can  as  readily  prevent  the  possibility  under 
ordinary  circumstances  of  the  contact  of  wires  that  should 
not  be  allowed  to  touch  one  9ia  another.  There  was  error  in 
allowing  the  defendant  to  prove  that  there  was  published  in 
one  of  the  city  newspapers  M  a  general  statement"  by  an  elec- 
tric street  railway  company  to  the  effect  that  its  current  was 
not  a  deadly  one — was  not  fatal  to  human  life.  That  fact 
could  not  excuse  the  defendant.  If  it  acted  upon  such  a 
statement,  and  without  further  inquiry  or  examination  con- 
ducted itself  in  the  insulation  of  the  wires  as  if  the  statement 
was  true,  that  was  to  be  negligent,  for  in  such  an  affair  to  be 
mistaken  and  in  error  is  to  be  careless.  The  fact  that  such 
a  publication  was  made  was  irrelevant  to  the  issues  in  the 
cause.  What  has  been  said  seems  sufficient  to  guide  the  next 
trial  of  the  case. 

New  trial.  

Electric  Corporation  3. — Duty  to  Keep  Their  Wires  in  Safe  Con- 
dition, and  LiABiLiTr  for  A  Failure  so  to  DO:  See  Clements  v.  Louisi- 
ana Electric  Light  Co.,  44  La.  Aim.  692;  32  Am.  St.  Rep.  348;  Electric  Ry. 
Co.  v.  Shelton,  89  Tenn.  423;  24  Am.  St.  Rep.  614,  and  the  note  to  Oilson  v. 
Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  822. 

Negligence — Degree  op  Care  Expected  op  Children. — The  measure 
of  the  responsibility  of  a  child  for  negligence  is  his  capacity  to  see  and 
appreciate  danger,  and  in  the  absence  of  clear  evidence  of  a  lack  of  it,  he  will 
be  held  to  such  measure  of  discretion  as  is  usual  in  those  of  his  age  and 
experience:  Kehler  v.  Schwenk,  144  Pa.  St.  348;  27  Am.  St.  Rep.  633;  Illinois 
Cent.  R.  R.  Co.  v.  Slater,  129  111.  91;  16  Am.  St.  Rep.  242;  Smith  v.  O'Con- 
nor, 48  Pa.  St.  218;  86  Am.  Dec.  582;  Mangam  v.  Brooklyn  R.  R.  Co.,  38 
N.  Y.  455;  98  Am.  Dec.  66,  and  note;  Twist  v.  Winona  etc  R.  R.  Co.,  39 
Minn.  164;  12  Am.  St.  Rep.  626,  and  note.  But  see  Western  etc.  R.  R.  Co. 
v.  Young,  81  Ga.  397,  12  Am.  St.  Rep.  320,  where  it  was  held  that  neither 
the  average  child  of  its  own  age  nor  the  prudent  man  is  a  standard  by 
which  to  measure  the  diligence  of  a  child,  but  such  care  as  the  capacity  of 
the  particular  child  enables  it  to  use,  naturally  and  reasonably,  is  what  the 
law  requires:  To  the  same  effect,  see  Oul/etc  Ry.  Co.  v.  MeWhirter,  77  Tex. 
356;  19.  Am.  St  Rep.  755. 
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Davis  v.  Whitakeb. 

[114  North  Carolina,  279.] 

Registration  or  A  Deed  is  Complete  When  it  has  bus  Filed  with 
the  register  for  such  registration. 

Registration  or  Deeds. — Thb  Failure  or  the  Recorder  or  Deeds  to 
Index  a  conveyance  left  with  him  for  registration,  and  which  is  other- 
wise duly  registered,  does  not  impair  the  legal  effect  of  the  registration 

R.  0.  Burton,  for  the  plaintiffs. 

/.  M.  Mullen,  for  the  defendants. 

879  Shepherd,  C.  J.  The  only  question  presented  for  our 
consideration  is  whether  the  deed  to  Spier  Whitaker,  trustee, 
was  properly  registered,  so  as  to  give  it  priority  over  the  deed 
executed  to  Dobie  &  Co.  on  the  28th  of  January,  1890.  The 
deed  to  Whitaker  was  duly  admitted  to  probate  on  the  15th 
of  Januaiy,  1883,  and  ordered  to  be  registered  with  the  cer- 
tificate of  the  clerk  of  the  superior  court,  and  on  the  same 
day,  together  with  the  fee  for  its  registration,  it  was  delivered 
by  the  clerk  to  the  register  of  deeds,  who  made  thereon  the 
following  indorsement:  "Received  and  recorded  January  15, 
1883,  in  book  69,  at  page  395."  The  deed  was  duly  registered 
on  that  day,  but  the  register  of  deeds  failed  to  index  the 
same  either  *80  in  the  book  in  which  it  is  registered  or  in 
the  cross-index  provided  by  section  3664  of  the  code. 

It  is  laid  down  in  1  Jones  on  Mortgages,  section  553,  that 
"The  general  policy  of  the  recording  acts  is  to  make  the  fil- 
ing of  a  deed,  duly  executed  and  acknowledged,  with  the 
proper  officer,  constructive  notice  from  that  time;  and  although 
it  be  provided  that  the  register  shall  make  an  index  for  the 
purpose  of  affording  a  correct  and  easy  reference  to  the  books 
of  record  in  his  office,  the  index  is  designed  not  for  the  pro- 
tection of  the  party  recording  his  conveyance,  but  for  the 
convenience  of  those  searching  the  records;  and  instead  of 
being  a  part  of  the  record  it  only  shows  the  way  to  the  record. 
It  is  in  no  way  necessary  that  a  conveyance  shall  be  indexed 
as  well  as  recorded  in  order  to  make  it  a  valid  notice." 

That  the  filing  the  deed  with  the  register  had  the  effect  of 
registration  has  always  been  understood  to  be  the  law  in  this 
state,  and  such  very  clearly  has  been  the  construction  put  by 
this  court  on  the  act  of  1829,  which  now  constitutes  section 
3654  of  the  code:  McKinnon  v.  McLean,  2  Dev.  A  B.  79; 
Metts  v.  Bright,  4  Dev.  A  B.  173;  82  Am.  Dec.  683;  Parker  v. 
Scott,  64  N.  C.  118.  In  the  case  last  named  the  court  said: 
"The  deed  in  trust  was  delivered  to  the  register  for  registra- 
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tion  at  10  o'clock  a.  m.  on  the  twentieth  day  of  December, 
1866,  and  was  actually  registered  on  the  twentieth  day  of 
January,  1867,  as  appears  from  the  certificate  of  the  register. 
In  contemplation  of  law  the  deed  in  trust  was  duly  registered 
from  the  time  of  its  delivery  to  the  register,  and  from  that 
time  was  good  against  creditors."  The  case  of  Moore  v.  Rag- 
land,  74  N.  C.  343,  is  not  in  conflict  with  this  well-established 
doctrine,  as  it  appears  that  the  mortgage  was  left  with  the 
register  with  directions  "  not  to  register  the  same  until  he 
should  be  thereafter  required  by  the  plaintiff  to  do  so."  In 
contemplation  of  law  the  mortgage  had  not  been  delivered  to 
the  register  for  registration. 

281  In  some  of  the  states  such  effect  is  not  given  to  the 
filing  for  registration,  but  even  in  those  states,  with  but  one 
exception,  it  is  held,  says  Judge  Freeman,  "  that  a  deed  prop- 
erly filed  and  copied  into  the  record  is  recorded  within  the 
meaning  of  the  registration  laws,  and  imparts  notice  to  subse- 
quent purchasers,  notwithstanding  the  failure  of  the  recorder 
to  properly  index  it,  and  that  the  index  is  no  part  of  the 
record."  See  note  to  Green  v.  Garrington,  91  Am.  Dec.  109, 
in  which  many  cases  are  cited  sustaining  the  views  of  the 
annotator. 

In  consideration  of  the  decisions  of  this  court,  agreeing  as 
they  do  with  the  preponderance  of  authority  in  other  juris- 
dictions, we  do  not  feel  justified  in  departing  from  the  doc- 
trine that  the  filing  for  registration  is  in  itself  constructive 
notice;  and,  if  this  be  so,  it  must  follow  that  the  failure  of  the 
register  to  index  a  deed,  which  has  actually  been  registered, 
cannot  impair  its  efficacy. 

It  is  true  that  in  Dewey  v.  Sugg,  109  N.  C.  328,  it  was  held 
to  be  essential  to  a  judgment  lien  that  it  should  be  properly 
indexed,  but  the  decision  turned  upon  the  construction  of  the 
statute,  and  the  indexing  was  considered  to  be  an  essential 
element  to  the  creation  of  that  particular  kind  of  lien.  A 
judgment  must  be  actually  docketed  by  a  compliance  with 
all  the  statutory  requirements  before  it  becomes  a  lien,  whereas, 
as  we  have  seen,  a  registration  is  valid  upon  the  mere  filing  for 
registration. 

In  the  absence  of  more  explicit  legislation  we  cannot  hold 
that  the  statute  directing  the  indexing  of  deeds,  etc.  (Code, 
sec.  3664),  has  the  effect  of  repealing  the  existing  law  as 
declared  by  this  court. 

Affirmed. 
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Deeds  — Registration  or,  When  Complete.  —  The  duty  of  a  party 
required  to  file  a  paper  is  complete  when  he  has  placed  it  in  the  hands  of  the 
proper  custodian  at  the  proper  time  and  in  the  proper  place:  Book  v.  Fenner, 
18  Col.  283;  36  Am.  St.  Rep.  277,  and  note;  Beebe  v.  Morrelt,  76  Mich.  114; 
15  Am.  St.  Rep.  288,  and  extended  note.  Under  a  statute  providing  that 
every  deed  entitled  to  be  recorded  shall  be  recorded  as  of  the  time  when  it 
was  delivered  to  the  clerk  for  that  purpose,  and  shall  be  considered  recorded 
from  the  time  of  such  delivery,  it  is  conclusive  notice  to  all  subsequent  pur- 
chasers and  mortgagees,  whether  actually  recorded  or  not:  Denting  v.  Miles, 
35  Neb.  739;  37  Am.  St.  Rep.  464,  and  note. 

Deeds— Registration — Necessity  for  Indexing. — In  order  that  a  deed 
may  constitute  constructive  notice  it  must  be  duly  and  properly  recorded 
and  indexed,  the  index  being  an  essential  part  of  the  record:  Ritchie  v.  Grif- 
fiths, 1  Wash.  429;  22  Am.  St.  Rep.  155,  and  note;  Hilea  v.  Atiee,  80  Wis. 
219;  27  Am.  St.  Rep.  32,  and  note.  See,  also,  the  extended  note  to  Oreen  v. 
Goi-rington,  91  Am.  Deo.  109. 


First  National  Bank  v.  Davis. 

(114  North  Carolina,  843.] 
Banks  and  Banking. — The  Relation  between  a  Bank  Transmitting 
Paper  tor  Collection  and  the  Bank  Receiving  and  Collecting 
Such  Paper  and  mingling  its  proceeds  with  its  other  funds  is  that  of 
debtor  and  creditor  merely,  and  the  creditor  bank  has  no  lien  upon  or 
for  moneys  collected,  and  no  preference  over  the  other  creditors  of  the 
receiving  bank. 

Action  by  the  First  National  Bank  of  Richmond  against 
Davis,  receiver  of  the  Bank  of  New  Hanover,  and  Leach,  re- 
ceiver of  a  branch  of  the  same  bank,  doing  business  at  Wades- 
boro.  The  Bank  of  New  Hanover  was  in  the  habit  of  receiving 
from  plaintiff  checks  and  other  evidences  of  indebtedness  for 
collection,  charging  for  its  services  as  collecting  agent  and 
remitting  daily  the  proceeds  of  its  collections.  By  letters 
bearing  various  dates  from  May  21,  1893  to  June  14th  of  the 
same  year,  the  collections  in  question  had  been  forwarded. 
On  June  19th  the  Bank  of  New  Hanover  made  an  assign- 
ment, and  receivers  were  appointed.  Its  cashier  had  no 
knowledge  of  its  insolvency  until  it  had  actually  failed. 
Neither  bank  kept  any  regular  deposit  account  for  or  with 
the  other.  At  the  time  of  its  suspension  the  insolvent  bank 
had  received  from  plaintiff  for  collection  twelve  thousand 
two  hundred  and  eighty-six  dollars  and  ninety-two  cents,  for 
which  it  had  received  in  payment  forty-six  dollars  and  eleven 
cents  in  cash  and  the  balance  in  checks  on  itself  and  on 
another  bank.  The  moneys  and  checks  received  and  col- 
lected were  not  kept  separate,  but  were  mingled  together  in 
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one  general  fund  with  the  other  moneys  and  property  of  the 
insolvent  bank.  The  object  of  the  present  action  was  to 
obtain  a  preference  in  favor  of  the  plaintiff  for  the  amount  of 
the  collections  made  and  not  paid  over. 

Thomas  W.  Strange  and  Iredell  Meares,  for  the  plaintiff. 

George  Davis  and  George  Rountree,  for  the  defendants. 

3*5  Bubwell,  J.  After  a  careful  examination  of  the  numer- 
ous authorities  cited  by  the  counsel  representing  the  parties 
to  this  cause  we  have  come  to  the  conclusion,  upon  the  facts 
found,  that  the  relation  of  the  Bank  of  New  Hanover  to  the 
plaintiff  bank,  at  the  time  of  the  appointment  of  the  defend- 
ant receiver,  was  merely  that  of  debtor  to  creditor  as  to  the 
sum  of  money  which  is  in  controversy  in  this  suit.  The  two 
banks  must  be  presumed  to  have  entered  into  the  contract 
between  them  with  the  expectation  and  implied  agreement 
that,  in  the  transaction  of  the  business  provided  for  by  that 
contract,  each  would  act  according  to  well-known  and  estab- 
lished rules  and  customs  in  such  business:  Planters'  etc.  Bank 
v.  First  Nat.  Bank,  75  N.  C.  534;  Marine  Bank  v.  Fulton  Bank% 
2  Wall.  252. 

Now,  it  is  a  well-known  and  established  custom  of  banks, 
when  acting  as  collecting  agents  either  for  other  banks  or 
indeed  for  any  customer,  to  put  all  collections  made  by  34S 
them  into  the  general  fund  of  the  bank,  unless  directed  to 
make  of  them  a  special  deposit,  and  use  them  from  hour  to 
hour  and  from  day  to  day  in  the  transaction  of  their  current 
business,  and,  when  the  day  or  the  hour  arrives  for  making 
remittances,  to  send  to  the  bank  or  other  customer  for  whom 
the  collection  was  made,  not  the  identical  currency  or  money 
collected,  but  money  or  currency  taken  from  the  general  fund 
without  any  reference  to  its  identity,  or,  as  is  far  oftener  done, 
its  cashier's  check  on  itself  or  some  other  bank,  or  in  some 
way  to  effect  a  transfer  of  the  fund  by  the  use  of  credits  of 
one  kind  or  another,  without  the  handling  and  shipping  of 
any  actual  money  or  currency  at  all.  Speaking  of  such  an 
agreement  Justice  Miller  said,  in  Marine  Bank  v.  Fulton  Bank, 
2  Wall.  252,  that  "the  truth  undoubtedly  is  that  both  parties 
understood  that  when  the  money  was  collected  the  plaintiff 
was  to  have  credit  with  the  defendant  for  the  amount  of  the 
collection,  and  that  the  defendant  would  use  the  money  in 
its  business.  Thus  the  defendant  was  guilty  of  no  wrong  in 
using  the  money,  because  it  became  its  own.     It  was  used  by 
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the  bank  in  the  same  manner  that  it  used  the  money  depos- 
ited with  it  that  day  by  city  customers,  and  the  relation 
between  the  two  banks  was  the  same  as  that  between  the  Chi- 
cago Bank  and  its  city  depositors."  And  he  adds  that  "it 
would  be  a  waste  of  argument  to  attempt  to  prove  that  this 
was  a  debtor  and  creditor  relation."  This  is  cited  with  ap- 
proval in  Commercial  Bank  v.  Armstrong,  148  U.  S.  50,  where 
Mr.  Justice  Brewer  said:  "  Bearing  in  mind  the  custom  of 
banks,  it  cannot  be  that  the  parties  understood  that  the  col- 
lections made  by  the  Fidelity  during  the  intervals  between 
the  days  of  remitting  were  to  be  made  special  deposits,  but, 
on  the  contrary,  it  is  clear  that  they  intended  that  the  moneys 
thus  received  should  pass  into  the  general  funds  of  the  bank 
and  be  used  by  it  as  other  funds,  and  34T  that  when  the  day 
for  remitting  came  the  remittance  should  be  made  out  of 
such  general  funds."  And  in  that  case  it  was  decided  that, 
as  to  all  money  actually  collected  by  the  Fidelity  Bank  and 
put  into  its  general  fund  under  authority  implied  from  the 
customs  of  banks,  the  relation  of  that  bank  to  the  bank  for 
whom  it  was  acting  as  collecting  agent  was  simply  that  of  a 
debtor  to  a  creditor. 

It  is  true  that  in  the  cases  cited  above  the  contracts  pro- 
vided that  the  collecting  bank  should  remit,  not  daily  or  on 
the  day  of  collection,  but  at  stated  periods.  But  we  do  not 
think  that  difference  in  the  terms  of  the  contracts  can  make 
the  principles  fixed  by  those  high  authorities  inapplicable 
here.  The  test  is,  Did  the  plaintiff  bank  agree  expressly  or 
impliedly  that  the  proceeds  of  drafts,  checks,  etc.,  sent  by  it 
to  its  collecting  agent,  the  Bank  of  New  Hanover,  should  not 
be  held  by  the  latter  as  a  special  deposit,  but  merely  mingled 
with  the  other  funds  coming  in  and  used  in  the  daily  intri- 
cate payments  and  collections  of  its  usual  business?  Such  an 
understanding  or  agreement  does  not  appear  to  us  at  all 
inconsistent  with  the  expressed  stipulation  that  remittances 
should  be  made  each  day.  This  stipulation  only  required 
that  that  should  be  done  each  day  which,  under  the  contracts 
under  consideration  in  the  cases  cited  above,  was  to  be  done 
— not  daily,  but  at  longer  intervals.  The  important  point  is 
not,  as  we  have  said,  when  or  how  often  the  remittances  were 
to  be  made,  but  whether  it  was  understood  that  the  collecting 
bank  could  and  would  transact  the  business  as  it  did,  treating 
the  checks,  drafts,  etc.,  sent  it  as  its  own  in  its  daily  trans- 
actions, keeping  memoranda  or  book  entries  to  show  how  much 
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was  due  to  the  plaintiff  and  to  other  banks  for  whom  it  was 
doing  like  services,  and  then,  at  a  convenient  hour  and  in 
some  convenient  way,  transferring  to  the  plaintiff  bank  the 
money  due  to  it.  The  manner  of  keeping  the  account  was 
immaterial — a  mere  S48  matter  of  book-keeping.  If,  under 
the  contract,  it  was  not  wrongful  for  the  Bank  of  Hanover  to 
use  money  coming  to  it  from  the  collection  of  plaintiff's  drafts, 
checks,  etc.,  as  its  own  and  remit  other  money  or  other  checks 
and  drafts  to  the  plaintiff  therefor,  then  it  must  be  that  there 
was  no  breach  of  trust  or  unlawful  conversion  in  the  conduct  of 
the  officers  of  the  Bank  of  New  Hanover  in  the  conduct  of  this 
business  for  plaintiff.  It  seems  to  us  plain  that  both  banks 
must  have  clearly  understood  that  the  relation  of  principal 
and  agent,  as  to  any  particular  check  or  draft  sent  for  collec- 
tion, ceased  just  as  soon  as  cash  or  its  equivalent  was  received 
by  the  collecting  bank,  and  that  immediately  there  was  sub- 
stituted for  that  relation,  as  to  that  cash,  the  relation  of  debtor 
and  creditor.  To  announce  a  contrary  conclusion  would  be 
to  declare  that  the  officers  of  hundreds  of  the  banks  of  the 
country  were  daily  unlawfully  and  wrongfully  converting  to 
the  use  of  their  institutions  the  property  of  their  correspond- 
ent banks. 

If  the  cashier  of  the  Bank  of  New  Hanover  had  become 
aware  before  its  failure  that  the  bank  was  insolvent  that 
knowledge  would  perhaps  have  had  the  effect  to  annul  his 
right,  implied  from  the  terms  of  the  contract  and  the  estab- 
lished customs  of  such  business,  to  use  the  collected  funds  of 
the  plaintiff  as  he  did.  It  is  found  as  a  fact  that  he  had  no 
knowledge;  therefore  the  expressed  contract  between  the  par- 
ties, with  its  necessary  implication  as  to  the  disposition  to  be 
made  of  the  plaintiff's  money  as  soon  as  any  of  it  was  col- 
lected, remained  in  force  till  the  failure.  Here  there  was  no 
unlawful  conversion  of  the  funds  of  the  plaintiff  bank,  and 
there  is  no  necessity  for  the  discussion  of  the  important  ques- 
tion presented  in  the  brief  of  the  learned  counsel  for  plaintiff 
in  regard  to  following  funds  that  have  been  improperly  used 
by  a  faithless  trustee  or  agent. 

The  plaintiff  has  no  lien  upon  or  right  to  the  cash  or  S49 
other  assets  that  came  to  the  hands  of  the  receiver  that  is 
superior  to  the  claims  of  other  banks  whose  relations  to  the 
insolvent  bank  were  similar  to  the  plaintiff's,  or  to  the  claims 
of  its  depositors.     All  these,  unless  some  special  circumstances 


Feb.  1894.]     Bottoms  v.  Seaboard  etc.  R.  R.  Co.  799 

confer  special  rights,  must  stand  as  mere  creditors  and  share 
equally  in  the  funds  to  be  distributed. 
The  judgment  is  affirmed. 

Banks — Relation  between  Bank  Transmitting  Paper  for  Collec- 
tion and  Bank  Receiving  Same. — The  title  to  commercial  paper  received 
for  collection  by  a  bank  and  forwarded  to  its  correspondent  in  the  usual 
course  of  business,  without  any  express  agreement  in  reference  thereto,  does 
uot  vest  in  such  correspondent,  even  if  it  has  remitted  upon  the  general 
account  in  anticipation  of  collections:  National  Park  Bank  v.  Seaboard  Bank, 
114  N.  Y.  28;  11  Am.  St.  Rep.  612,  and  note.  See  the  extended  not**  to 
First  Nat.  Bank  v.  Straws,  14  Am.  St.  Rep.  583,  and  Allen  V.  Merchants* 
Bank,  34  Am.  Dec.  316. 
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[Ill  North  Carolina,  699.] 

Negligence,  Who  mat  Recover  for. — To  maintain  an  action  for  negli- 
gence the  plaintiff  must  show  the  existence  of  a  duty  to  him  on  the  pari 
of  the  defendant. 

Negligence,  Contributory  of  Infant. — An  infant  only  twenty-two 
months  old  is  incapable  of  contributory  negligence. 

Negligence,  Contributory  of  Parent. — The  contributory  negligence  of  a 
parent  cannot  relieve  from  liability  to  an  infant,  itself  of  too  tender  years 
to  be  chargeable  with  negligence,  a  person  through  whose  negligence  such 
infant  has  been  injured. 

Railway  Corporations,  Child  on  Track,  Duty  to.— If  a  child  is  on  the 
track  of  a  railway  of  such  an  age  that  it  cannot  comprehend  the  danger, 
and  the  defendants'  servants  in  charge  of  the  train,  by  the  exercise  of 
reasonable  care  and  prudence,  could  have  discovered  the  child  in  time 
to  stop  the  train  it  was  their  duty  to  do  so;  or,  if  they,  in  the  exercise 
of  ordinary  care  and  prudence,  could  have  discovered  that  the  child  was 
going  towards  the  track  or  running  along  very  near  it  so  as  to  render  it 
probable  that  it  would  go  on  the  track,  and  such  discovery  could  have 
been  made  in  time  to  stop  the  train,  it  was  their  duty  to  stop.  If,  on 
the  other  hand,  the  child  came  on  the  track  suddenly  and  unexpectedly, 
so  near  that  it  could  not  be  discovered  in  time  to  stop  the  train  in  the 
exercise  of  ordinary  care,  or  if  the  engineer  and  fireman  were,  by  neces- 
sary attendance  on  their  duties,  prevented  from  seeing  the  child  until  too 
late  to  stop  the  engine  in  the  exercise  of  ordinary  care  in  time  to  avoid 
harm  to  the  child,  then  there  is  no  negligent  act  nor  liability  for  result* 
ing  injury. 

Action  to  recover  for  injuries  suffered  by  plaintiff,  an  infant, 
from  being  struck  by  the  defendant's  train.  The  court  sub- 
mitted to  the  jury  four  issues,  to  wit:  "  1.  Was  the  plaintiff 
injured  by  the  negligence  of  defendant?  2.  Did  plaintiff's 
own  negligence  contribute  to  his  injury?  3.  Notwithstanding 
the  contributory  negligence  of  plaintiff,  could  defendant  have 
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avoided  the  injury  by  the  exercise  of  ordinary  care  and  pru- 
dence? 4.  What  damage  is  plaintiff  entitled  to  recover? 
The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that 
he  was  struck  by  defendant's  train  at  about  11  o'clock  in  the 
forenoon;  that  there  was  no  ringing  of  the  bell  or  blowing  of 
the  whistle,  and  that  the  engineer  by  looking  out  could  have 
seen  the  child  for  a  distance  of  five  hundred  yards  before  it 
was  struck;  that  the  child  was  at  the  time  of  receiving  the 
injury  twenty-two  months  of  age,  and  was  upon  the  track; 
and  the  train  was  running  at  good  speed.  The  court  upon  the 
first  issue  charged  the  jury  as  follows:  "If  the  defendant,  by 
the  exercise  of  reasonable  care  and  prudence,  could  have  dis- 
covered the  child  on  the  track  in  time  to  have  stopped  the 
train  it  was  its  duty  to  have  done  so;  or,  if  defendant,  in  the 
exercise  of  reasonable  or  ordinary  care  and  prudence,  could 
have  discovered  that  a  child  of  the  age  of  twenty-two  months, 
or  very  small,  was  going  towards  the  track  or  running  along 
very  near  it,  so  as  to  render  probable  that  it  would  go  on  the 
track,  and  discovery  could  have  been  made  in  time  to  have 
stopped  the  train,  it  was  the  defendant's  duty  to  stop,  and  the 
defendant  would  be  guilty  of  negligence  in  failing  to  stop. 
The  engineer  has  a  right  to  suppose  that  an  adult  will  leave 
the  track  and  continue  his  speed,  but  when  a  child,  without 
discretion  or  intelligence,  is  seen,  or  could  have  been  seen,  its 
presence  must  be  regarded.  If  the  child  came  on  the  track 
suddenly  or  unexpectedly,  so  near  ahead  of  the  train  that  it 
could  not  be  discovered  in  time  to  stop  the  train  in  the  exer- 
cise of  ordinary  care,  then  there  is  no  negligence;  or,  if  it 
came  on  the  track  when  the  engineer  and  fireman  were 
engaged  in  their  necessary  duties  in  the  cab,  and  they  were 
so  engaged  long  enough  to  prevent  them  from  observing  the 
child,  then  there  was  no  negligence.  The  engineer's  first 
duty  to  passengers  is  to  keep  his  engine  in  proper  condition, 
and  also  to  keep  a  proper  outlook  on  the  track,  and  for  objects 
so  near  it  as  to  make  their  presence  a  probable  obstruction  or 
interruption.  If  the  sight  of  the  child  was  prevented  by  the 
necessary  attendance  by  the  engineer  and  fireman  to  matters 
inside  the  cab,  and  this  continued  until  the  time  they  reached 
the  child  or  came  so  near  it  that  the  engine  could  not  be 
stopped  in  the  exercise  of  ordinary  care,  the  defendant  would 
not  be  guilty  of  negligence."  The  court  further  charged  the  jury 
that  if  they  believed  the  evidence  they  should  answer  the  sec- 
ond issue  in  the  affirmative.    The  court  also  charged  the  jury 
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as  to  the  third  issue  as  follows:  "  But  the  contributory  negli- 
gence of  plaintiff  does  not  necessarily  justify  or  excuse  the  de- 
fendant. If,  notwithstanding  this  negligence  of  the  plaintiff, 
the  defendant  could  have  avoided  inflicting  the  injury  by  the 
exercise  of  ordinary  care,  the  defendant  would  still  be  respon- 
sible, and  the  jury  should  answer  the  third  issue,  "Yes."  If 
the  defendant,  by  the  exercise  of  reasonable  or  ordinary  care 
and  prudence,  could  have  discovered  the  child  on  the  track  in 
time  to  have  stopped  the  train  it  was  its  duty  to  have  done  so; 
or,  if  defendant,  in  the  exercise  of  reasonable  or  ordinary  care 
and  prudence,  could  have  discovered  that  a  child  of  the  age  of 
twenty-two  months,  or  very  small,  was  going  toward  the  track 
or  running  along  very  near  it,  so  as  to  render  it  probable  that 
it  would  go  on  the  track,  and  discovery  could  have  been  made 
in  time  to  have  stopped  the  train,  it  was  the  defendant's  duty 
to  stop.  The  engineer  has  a  right  to  suppose  that  an  adult 
will  leave  the  track  and  continue  his  speed,  but  when  a  child, 
without  discretion  or  intelligence,  is  seen,  or  could  have  been 
seen,  its  presence  must  be  regarded.  If  the  child  came  on 
the  track  suddenly  or  unexpectedly,  so  near  ahead  of  the 
train  that  it  could  not  be  seen  in  time  to  stop  the  train  in  the 
exercise  of  ordinary  care,  then  you  will  answer  the  third 
issue,  '  No.'  The  engineer's  first  duty  to  passengers  is  to 
keep  his  engine  in  proper  condition,  and  also  to  keep  a  proper 
lookout  on  the  track,  and  for  objects  so  near  it  as  to  make 
their  presence  a  probable  obstruction  or  interference,  and  if 
the  sight  of  the  child  was  prevented  by  the  necessary  attend- 
ance by  the  engineer  and  fireman  to  matters  inside  the  cab, 
and  this  continued  until  the  time  they  reached  the  child,  or 
so  near  the  child  that  the  engineer  could  not  have  stopped 
the  train  by  the  exercise  of  ordinary  care,  you  will  answer 
the  third  issue,  'No.'  The  failure  to  blow  the  whistle  was  not 
of  itself  negligence,  because  the  injury  did  not  result  from 
it,  but  the  failure  to  blow,  if  it  occurred,  is  evidence  on  the 
general  question  as  to  whether  the  defendant  was  in  the  exer- 
cise of  ordinary  care." 

E.  C.  Smith,  for  the  plaintiff. 

W.  H.  Day,  for  the  defendant. 

T0*  Shepherd,  C.  J.    It  is  unquestionably  true,  as  argued 
by  counsel,  that  in  order  to  maintain  an  action  for  negligence 
the  plaintiff  must  not  only  show  the  existence  of  a  duty  on 
▲m.  St.  Kir.,  Vol.  XLL  -61 
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the  part  of  the  defendant,  but  he  must  also  show  that  the 
duty  is  due  to  him:  Emry  v.  Roanoke  Nav:  etc.  Co.,  Ill  N.  C. 
94.  It  has  been  decided  by  this  court  that  it  is  the  duty  of 
an  engineer  in  running  a  railroad  train  to  exercise  ordinary 
care  by  keeping  a  lookout  on  the  track  in  order  to  discover 
and  avoid  any  obstructions  that  may  be  encountered  thereon. 
This  duty  is  due  to  passengers;  and,  as  a  general  rule,  the 
duty  is  likewise  due  to  the  owner  of  cattle  running  at  large; 
to  the  owner  of  other  property  which,  under  certain  circum- 
stances, may  be  on  the  track;  and  also,  as  a  general  rule,  to 
persons  who  may  be  on  the  same  at  places  other  than  cross- 
ings. It  has  also  been  decided  in  many  cases,  and  may  be 
regarded  as  perfectly  well  settled,  that  the  failure  to  exercise 
such  ordinary  care  in  discovering  T0T  persons  or  property  in 
time  to  avoid  a  collision  cannot,  except  in  the  case  of  cattle 
running  at  large,  be  made  the  subject  of  a  recovery  where  the 
plaintiff's  negligence  is  the  proximate  cause  of  the  injury. 

In  the  present  case  the  jury  have  found,  under  proper  in- 
structions of  the  court,  that  the  plaintiff  was  injured  by  rea- 
son of  the  negligence  of  defendant.  The  plaintiff  is,  therefore, 
entitled  to  recover  unless  he  was  guilty  of  negligence  as 
above  stated.  The  real  questions  presented  therefore  are 
whether  the  plaintiff  was  of  sufficient  age  and  discretion  to 
be  capable  of  contributory  negligence,  and,  if  not  so  capable, 
whether  the  negligence  of  the  parent  can  be  imputed  to 
him? 

It  is  admitted  by  the  pleadings  that  the  plaintiff  was  at 
the  time  of  the  accident  "  an  infant  of  tender  years"  who  had 
been  permitted  by  its  mother  "  to  stray  and  wander"  on  the 
track  of  the  defendant.  From  the  language  of  the  admission 
we  would,  if  it  were  necessaay  for  the  purposes  of  this  deci- 
sion, be  well  warranted  in  holding  that  prima  facie  the  plain- 
tiff was  of  such  a  tender  age  as  to  be  incapable  of  negligence. 
Apart  from  this,  however,  it  is  established  by  uncontradicted 
testimony,  and  also  admitted  by  counsel  for  the  defendant* 
that  the  plaintiff,  at  the  time  of  the  accident,  was,  in  fact, 
but  twenty-two  months  old.  In  several  of  the  states  it  has 
been  held  that  an  infant  of  that  age  is,  as  a  matter  of  law, 
incapable  of  contributory  negligence  (2  Thompson  on  Neg- 
ligence, 1181);  while  in  others  it  is  held,  in  analogy  to  the- 
rule  of  the  common  law  as  to  criminal  responsibility,  that  an 
infant  under  the  age  of  seven  years  is  also  incapable,  but  that 
the  presumption  may  be  re-butted  by  testimony  and  that  the 
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question  may  be  determined  by  the  jury:  1  Shearman  and 
Redfield  on  Negligence,  73,  n. 

Applying  either  rule  to  the  present  case  it  is  clear  that  the 
plaintiff  was  incapable  of  contributory  negligence,  and  709 
it  must  follow  that  unless  the  negligence  of  his  mother  can  be 
imputed  to  him  there  is  nothing  to  bar  his  recovery. 

Conceding  only  for  the  purposes  of  this  discussion  that  the 
mother  was  guilty  of  contributory  negligence  in  going  to  the 
well  and  leaving  her  infant  child  in  the  house  without  clos- 
ing the  door,  and  also  conceding,  what  is  intimated  in  Manly 
v.  Wilmington  etc.  R.  R.  Co.,  74  N.  C.  655,  and  indeed  is  well 
sustained  by  the  authorities,  that  if  it  be  contributory  negli- 
gence it  would  defeat  an  action  brought  by  the  parent,  we 
are  not  prepared  to  accept  the  doctrine  which  obtains  in  some 
few  jurisdictions  that  such  negligence  can  be  so  imputed  to 
the  child  as  to  defeat  an  action  when  brought  in  its  own 
behalf. 

As  the  question  has  never  been  passed  upon  in  this  state 
it  may  not  be  inappropriate  to  quote  at  length  from  some  of 
the  leading  authorities  upon  the  subject.  The  imputation  of 
the  negligence  of  parents  and  guardians  to  children  of  tender 
age  is,  says  Shearman  and  Redfield  on  Negligence,  page  74, 
an  invention  of  the  supreme  court  of  New  York  in  the  lead- 
ing case  of  Hartjield  v.  Roper,  21  Wend.  615;  34  Am.  Dec. 
273,  and  has  been  followed  in  many  of  the  decisions  of  that 
state,  although  it  is  said  by  these  authors  to  be  founded  upon 
a  dictum  which  has  only  been  assumed  to  be  the  law  by  the 
court  of  last  resort,  but  never  squarely  presented  to  that  tri- 
bunal for  decision.  And  they  further  remark  that  it  may 
well  be  doubted  whether  the  question  has  ever  been  fully 
argued  any  where,  and  that  the  result  of  their  examination 
of  the  cases  is  to  satisfy  them  u  that  the  last  of  the  long 
series  of  so-called  decisions  on  this  point  is  like  the  first,  a 
mere  dictum  uttered  without  hearing  argument  and  without 
consideration." 

Some  of  the  decisions  approving  the  doctrine  are  based 
upon  the  ground  that  the  parent  must,  in  law,  be  deemed 
the  agent  of  the  child,  while  others  put  it  upon  the  ground 
T0*  that  the  child  is  identified  with  its  parent  or  guardian, 
"  a  legal  fiction  which  led  to  the  famous  and  now  exploded 
decision  of  Thoroughgood  v.  Bryan,  8  C.  B.  116,"  recently 
overruled  by  the  English  appellate  court  in  "  The  Bernia": 
L.  R.  12  Pro.  Div.  58;  1  Shearman  and  Redfield  on  Negligence, 
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sees.  66-75.  In  reviewing  the  case  of  Hartfield  v.  Roper,  21 
Wend.  615,  34  Am.  Dec.  273,  Mr.  Beach  says  that  the  doc- 
trine as  applied  to  children  too  young  to  exercise  discretion 
is  an  anomaly  and  in  striking  contrast  with  the  case  of  a 
donkey  which  is  carelessly  exposed  in  the  highway  and  neg- 
ligently run  down  and  injured,  and  also  with  the  case  of  oys- 
ters carelessly  placed  in  the  bed  of  a  river  and  injured  by  the 
negligent  operation  of  a  vessel,  in  both  of  which  cases  actions 
have  been  maintained.  And  he  forcibly  observes  that,  under 
the  principle  referred  to,  "  the  child,  were  he  an  ass  or  an 
oyster,  would  secure  a  protection  which  is  denied  him  as  a 
human  being  of  tender  years."  This  author,  in-  his  exam- 
ination of  the  doctrine,  remarks  as  follows:  "It  is  not  true 
that  an  infant  is  not  sui  juris.  In  the  sense  of  being  entitled 
to  maintain  an  action  for  his  own  benefit  he  is  sui  juris.  As 
far  as  his  right  of  action  is  concerned  he  is  in  no  respect  the 

chattel  of  his  father The  judgment  (when  suing  by 

guardian  or  next  friend),  if  any  is  recovered,  is  the  property 
of  the  minor;  it  is  recovered  to  his  sole  use.  It  is  an  entirely 
false  assumption  in  Hartfield  v.  Roper,  21  Wend.  615,  34  Am. 
Dec.  273,  that  the  parent  or  guardian  may  recover  heavy  ver- 
dicts for  their  own  misconduct.  Again,  it  is  assumed  in  that 
opinion  that  an  infant,  injured  by  the  joint  negligence  of  his 
parent  and  a  third  person,  can  have  legal  redress  against  the 
parent.  'It  is  much  more  fit,'  say  the  court,  '  that  he  should 
look  for  redress  to  that  guardian.'  If  this  be  so — if  the  right 
of  the  infant  be  so  distinct  from  the  duty  of  the  parent  that 
the  relation  of  parent  and  child  is  not  an  objection  to  the 
maintenance  of  such  a  suit,  then  the  whole  theory  upon  71° 
which  this  class  of  cases  rests  falls  to  the  ground.  Again,  it 
is  falsely  assumed  that  the  parent  is  the  agent  of  the  child. 
....  The  relation  of  child  and  parent  is  not  the  relation  of 
principal  and  agent,  neither  is  it  analogous  to  it.  The  child 
does  not  appoint  his  father;  he  has  no  control  over  his  acts; 
he  cannot  remove  him  from  power  and  appoint  another  in  his 
stead;  he  has  no  right  of  action  against  him;  every  element 
of  agency  is  wanting.  The  want  of  any  one  of  these  elements 
is  sufficient  to  prevent  the  acts  or  omissions  of  the  parent 
from  being  received  as  the  acts  or  omissions  of  the  child  upon 
any  analogy  drawn  from  the  law  of  agency.  By  the  common 
law  a  child  cannot  appoint  an  agent.  The  authority  by  which 
the  parent  exercises  control  over  the  child  is  therefore  an 
authority  derived  from  the  law.     It  is  a  principle  of  law  laid 
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down  before  \  the  spacious  days  of  great  Elizabeth •'  that  the 
abuse  of  an  authority  derived  from  the  law  shall  not  work 
harm  to  or  prejudice  the  rights  of  the  person  subjected  to  it. 
The  parent's  authority  is  given  for  the  protection  of  the  child, 
but  the  principle  of  Hartfield  v.  Roper,  21  Wend.  615,  34  Am. 
Dec.  273,  turns  the  shield  into  a  sword  and  uses  it  to  deprive 
the  child  of  the  very  protection  arising  from  the  parental 
relation":  Beach  on  Con.  Neg.  42. 

In  Wood  on  Railroads,  sec.  322,  it  is  said:  "The  doctrine- 
announced  in  this  case  {Hartfield  v.  Roper,  21  Wend.  615;  34 
Am.  Dec.  273)  has  been  followed  in  some  jurisdictions,  but 
the  modern  tendency  is  to  reject  it,  and  to  hold  the  negligent 
injurer  liable  for  the  consequences  of  his  own  wrongful  act, 
regardless  of  the  contributory  negligence  of  the  child's  parent 
or  guardian." 

Bishop,  in  his  work  on  Noncontract  Law,  582,  emphatically 
rejects  the  doctrine,  and  observes  that  it  is  "  as  flatly  in  con- 
flict with  the  established  system  of  the  common  law  as  any 
thing  possible  to  be  suggested."  And  an  examination  of  the 
leading  text-books  which  treat  of  negligence  T11  will  disclose- 
that  it  is  also  disapproved  as  being  contrary  to  principle  and 
reason  as  well  as  the  rapidly  accumulating  weight  of  author- 
ity: Wharton  on  Negligence,  312-314;  Pollock  on  Torts,  299; 
Cooley  on  Torts,  681;  2  Thompson  on  Negligence,  1184; 
Shearman  and  L.  P.  Redfield  on  Negligence,  sees.  66-75; 
Beach  on  Negligence,  42. 

In  Tennessee  the  doctrine  is  denounced  as  being  opposed 
"to  every  principle  of  reason  and  justice":  Whirley  v.  White' 
man,  1  Head.  610.  And  in  Pennylvania  it  is  declared  to  be 
"  repulsive  to  our  natural  instincts,  and  repugnant  to  the  con- 
dition of  that  class  of  persons  who  have  to  maintain  life  by 
daily  toil":  Kay  v.  Pennsylvania  R.R.  Co.,  65  Pa.  St.  269;  S 
Am.  Rep.  628. 

In  Newman  v.  Phillipsburg  Horse  Car  R.  R.  Co.,  52  N.  J.  L. 
446,  Chief  Justice  Beasly,  after  exposing  the  fallacy  of  basing 
the  doctrine  on  the  ground  of  agency,  demonstrates  its  un- 
tenableness  by  conducting  us  to  the  rather  absurd  conclusion 
of  making  an  infant  in  its  nurse's  arms  answerable  for  all  the 
negligence  of  such  nurse  while  thus  employed  in  its  service. 
"  Every  person  bo  damaged  by  the  careless  custodian  would 
be  entitled  to  his  action  against  the  infant.  If  the  neglect  of 
the  guardian  is  to  be  regarded  as  the  neglect  of  the  infant,  as 
was  asserted  in  the  New  York  decision,  it  would,  from  logical 
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necessity,  follow  that  the  infant  must  indemnify  those  who 
should  be  harmed  by  such  neglect." 

In  Vermont  the  subject  was  examined  with  much  care  in 
the  leading  case  of  Robinson  v.  Cone,  22  Vt.  213,  54  Am.  Dec. 
67,  in  which  the  court  denied  the  doctrine  of  imputed  negli- 
gence as  laid  down  in  Hartfield's  case,  and  held  that,  although 
a  child  of  tender  years  may  be  in  the  highway  through  the 
fault  or  negligence  of  his  parents,  and  so  improperly  there, 
yet,  if  he  be  injured  through  the  negligence  of  the  defendant, 
he  is  not  precluded  from  redress.  "All,"  says  Judge  Redfield 
in  delivering  the  opinion,  "that  is  required  of  an  infant 
plaintiff  in  such  a  case  being  that  he  exercise  7ia  care  and 
prudence  equal  to  his  capacity."  This  rule  is  also  laid  down 
in  Railroad  Co.  v.  Gladmon,  15  Wall.  401,  which  is  cited  with 
approval  in  Murray  v.  Richmond  etc.  R.  R.  Co.,  93  N.  C.  92. 

"The  Vermont  rule,  as  it  is  called,"  remarks  Shearman 
and  Redfield,  "commends  itself  to  our  judgment,  and  is 
abundantly  justified  by  the  reasoning  of  the  courts  which 

have  adopted  it It  should   be  fully  applied  to  such 

cases,  giving  to  defendants  who  suffer  from  its  hardships  the 
same  consolation  which  courts  administer  to  plaintiffs  when 
nonsuiting  them — that  their  case  is  very  hard  and  deserves 
sympathy,  but  that  the  law  must  not  be  relaxed  to  meet  hard 
cases."  If,  where  one  or  two  innocent  persons  must  suffer, 
the  law  puts  the  loss,  as  it  justly  does,  upon  the  one  who  has 
by  some  negligence  enabled  the  wrong  to  be  done,  surely 
when  there  are  two  guilty  persons  in  the  transaction  the  law 
should  not  leave  the  only  innocent  one  to  suffer,  as  it  prac- 
tically does,  by  referring  him  to  his  parent  or  guardian  for  an 
injury  of  which  a  stranger  has  been  the  principal  cause": 
Shearman  and  Redfield  on  Negligence,  sees.  77,  78.  "  No  in- 
justice can  be  done  to  the  defendant  by  this  limitation  of  the 
defense  of  contributory  negligence,  since  the  rule  itself  is  not 
established  primarily  for  his  benefit,  and  he  can  never  be  made 
liable  if  he  has  not  been  himself  in  fault":  Shearman  and 
Redfield  on  Negligence,  sec.  73.  The  doctrine  of  Hartfield  v. 
Roper,  21  Wend.  615,  34  Am.  Dec.  273,  has  also  been  denied 
in  Pennsylvania,  Ohio,  Connecticut,  Missouri,  Nebraska,  Ala- 
bama, Tennessee,  Texas,  Georgia,  Louisiana,  Illinois,  Iowa, 
Maryland,  Michigan,  Mississippi,  New  Hampshire,  Virginia, 
and  perhaps  in  other  states,  while  some  of  the  courts  which 
have  heretofore  adopted  the  rule  are  subjecting  it  to  so  many 
qualifications  in  order  to  escape  its  harshness  and  injustice 
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that  but  little  of  its  original  similitude  remains:  Pratt  Coal 
<&  Iron  Co.  v.  Brawley,  83  Ala.  371;  3  Am.  St.  Rep.  751; 
Daley  v.  Norwich  etc.  R.  R.  Co.,  26  Conn.  591;  68  Am.  Dec. 
413;  Ferguson  v.  Columbus  etc.  Ry.  Co.,  77  Ga.  102;  75  Ga.  637; 
Chicago  etc.  Ry.  Co.  v.  71s  Wilcox,  33  111.  App.  450;  Wymote  v. 
Mahaska  County,  78  Iowa,  396;  16  Am.  St.  Rep.  449;  Wester- 
field  v.  Levis,  43  La.  Ann.  63;  Railroad  Co.  v.  McDonnell,  43 
Md.  534;  Shippy  v.  Au  Sable,  85  Mich.  280;  Westbrook  v. 
Mobile  etc.  R.  R.  Co.,  66  Miss.  560;  14  Am.  St.  Rep.  587; 
Winters  v.  Kansas  City  Ry.  Co.,  99  Mo.  509;  17  Am.  St.  Rep. 
591;  Huff  v.  Ames,  16  Neb.  139;  49  Am.  Rep.  716;  Basillon 
v.  Blood,  64  N.  H.  565;  Cleveland  etc.  R.  R.  Co.  v.  Manson,  30 
Ohio  St.  451;  Smith  v.  O'Connor,  48  Pa.  St.  218;  86  Am.  Dec. 
582;  Galveston  etc.  Ry.  Co.  v.  Moore,  59  Tex.  64;  46  Am.  Rep. 
265;  Norfolk  etc.  R.  R.  Co.  v.  Ormsby,  27  Gratt.  455.  These 
numerous  authorities,  which  we  have  thought  proper  to  cite 
very  abundantly  sustain  the  position  enunciated  by  the  su- 
preme court  of  the  United  States  and  adopted  by  this  court 
in  Murray  v.  Richmond  etc.  R.  R.  Co.,  93  N.  C.  92,  that  in  the 
law  of  negligence  the  degree  of  care  and  discretion  required 
of  an  infant  of  tender  years  "depends  upon  his  age  and 
knowledge,"  and  they  also  sustain  the  position  that  where  the 
child  is  too  young,  as  in  this  case,  to  exercise  any  discretion 
whatever,  the  negligence  of  his  parent  or  other  custodian  in 
permitting  him  to  escape  and  place  himself  in  a  perilous 
position  will  not  be  imputed  to  him  so  as  to  defeat  his  action 
for  damages  sustained  by  reason  of  the  negligence  of  another. 
There  is  nothing  in  Murray  v.  Richmond  etc.  R.  R.  Co.,  93 
N.  C.  92,  which  at  all  conflicts  with  this  view.  The  plaintiff 
was  nearly  eight  years  of  age  and  of  sufficient  discretion  to 
understand  the  danger  to  which  he  had  exposed  himself,  and, 
under  the  circumstances,  the  court  held  that  he  could  not 
recover.  The  authorities  quoted  in  the  opinion,  so  far  as  they 
have  any  bearing  upon  this  case,  are  in  support  of  the  view 
we  have  taken.  Our  attention,  however,  was  called  to  a  part 
of  the  opinion  purporting  to  be  founded  upon  a  paragraph  in 
a  former  edition  of  Shearman  and  Red  field  on  Negligence,  to 
the  effect  that  while  an  infant  should  be  held  to  a  degree  of 
care  only  as  is  usual  among  children  of  his  age,  yet,  "if  his 
own  act  directly  bring?  the  injury  upon  him  while  the  Tl4 
negligence  of  the  defendant  is  only  such  as  exposes  the  child 
to  the  possibility  of  injury,"  he  cannot  recover.  In  the  fourth 
and  later  edition  (sec.  73)  of  the  same  work  this  passage  is 
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reproduced  with  the  following  comments:  "It  was  held  in 
some  English  cases  that  if  a  child's  own  act  directly  brings 
the  injury  upon  him,  while  the  negligence  of  the  defendant 
is  only  such  as  exposes  the  child  to  the  possibility  of  danger, 
the  latter  cannot  recover  damages.  But  these  decisions  have 
been  condemned  in  England  and  are  directly  opposed  to  the 
current  of  American  cases.  The  law  has  been  settled  to  the 
contrary  in  America  by  the  famous  series  of  turntable  casesf 
in  which  railroad  companies  have  been  held  liable  by  the 
federal  supreme  court,  as  well  as  by  several  state  courts  of 
last  resort."  While'the  passage  is  really  inapplicable  to  cases 
like  the  present,  but  only  it  seems  to  those  in  which,  like  the 
turntable  cases,  the  child  meddles  with  something  which  is 
perfectly  harmless  if  let  alone,  and  he  thus  "  directly"  brings 
the  injury  upon  himself,  we  have  nevertheless  thought  it  best 
to  show  that,  in  the  opinion  of  the  learned  authors,  the  propo- 
sition stated  in  the  former  edition  of  their  valuable  work  is 
not  sustained  by  the  weight  of  authority. 

Neither  is  there  any  thing  in  Meredith  v.  Richmond  etc. 
R.  R.  Co.,  108  N.  C.  616,  cited  by  counsel,  which  approves  of 
the  principle  of  imputable  negligence.  The  question  was  not 
before  us,  but  what  was  said  arguendo,  assimilating  a  child 
apparently  too  small  to  appreciate  its  danger  to  persons  who 
are  apparently  helpless  on  the  track,  in  respect  to  the  duty  of 
the  engineer  to  use  all  available  means  to  avert  a  collision, 
is  really  in  support  rather  than  in  contradiction  of  the  views 
we  have  expressed  in  this  opinion. 

We  commend  the  charge  of  his  honor  upon  the  first  issue 
as  a  correct  exposition  of  the  duty  of  railroad  companies  in 
moving  their  trains,  and  especially  the  limitations  71*  with 
which  it  is  accompanied.  The  use  of  the  words  "ordinary 
care,"  unattended  with  explanation,  would  have  been  obnox- 
ious to  the  authorities  in  this  state  (Emry  v.  Raleigh  etc. 
R.  R.  Co.,  109  N.  C.  589),  but  as  it  is  apparent  from  the 
instructions  that  they  were  used  to  indicate  a  vigilant  look- 
out and  also  the  exercise  of  all  efforts  within  the  power  of 
the  engineer  to  stop  the  train,  we  do  not  see  how  they  could 
have  prejudiced  the  defendant.  Indeed,  no  objection  to  the 
charge  in  this  particular  was  made  on  the  argument,  and  this 
we  suppose  for  the  reasons  we  have  given. 

Under  these  instructions  it  has  been  found  that  the  defend- 
ant has  been  guilty  of  negligence,  and  as  we  are  of  the 
opinion  upon  the  admitted  facts  that  the  plaintiff  was  inca- 
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pable  of  contributory  negligence,  the  judgment  of  the  court 
below  must  be  sustained,  and  it  therefore  becomes  unneces- 
sary to  consider  the  learned  argument  of  defendant's  counsel 
upon  the  subject  of  contributory  negligence  in  its  relation  to 
what  is  commonly  known  as  the  rule  of  Davies  v.  Mann,  10 
Mees.  &  W.  545. 
Affirmed. 

Clark,  J.,  concurring.  I  concur  in  the  conclusion  reached, 
but  dissent  from  some  of  the  reasons  given.  The  judge 
charged  the  jury,  I  think,  correctly,  that  "if  the  defendant, 
by  the  exercise  of  reasonable  care  and  prudence,  could  have 
discovered  the  child  on  the  track  in  time  to  have  stopped  the 
train,  it  was  its  duty  to  have  done  so;  or  if  the  defendant, 
in  the  exercise  of  reasonable  or  ordinary  care  and  prudence, 
could  have  discovered  that  a  child  of  the  age  of  twenty-two 
months,  or  very  small,  was  going  towards  the  track,  or  run- 
ning along  very  near  it,  so  as  to  render  it  probable  that  it  would 
go  on  the  track,  and  discovery  could  have  been  made  in  time 
to  have  stopped  the  train,  it  was  defendant's  duty  to  stop,  and 
defendant  would  be  guilty  of  negligence  in  failing  to  stop. 
The  engineer  has  a  right  to  ,l6  suppose  that  an  adult  will 
leave  the  track,  and  continue  the  speed;  but  when  a  child, 
without  discretion  or  intelligence,  is  seen,  or  could  have  been 
seen,  its  presence  must  be  regarded.  If  the  child  came  on 
the  track  suddenly  or  unexpectedly,  so  near  ahead  of  the  train 
that  it  could  not  be  discovered  in  time  to  stop  the  train  in 
the  exercise  of  ordinary  care,  then  there  is  no  negligence;  or 
if  it  came  on  the  track  when  the  engineer  and  fireman  were 
engaged  in  their  necessary  duties  in  the  cab,  and  they  were 
engaged  long  enough  to  prevent  them  from  observing  the 
child,  then  there  was  no  negligence.  The  engineer's  first 
duty  to  passengers  is  to  keep  his  engine  in  proper  condition, 
and  also  to  keep  a  proper  lookout  on  the  track,  and  for  objects 
so  near  as  to  make  their  presence  a  probable  obstruction  or 
interruption.  If  the  sight  of  the  child  was  prevented  by  the 
necessary  attendance  by  the  engineer  and  fireman  to  matters 
inside  the  cab,  and  this  continued  until  the  time  they  reached 
the  child,  or  came  so  near  it  that  the  engine  could  not  be 
stopped  in  the  exercise  of  ordinary  care,  the  defendant  would 
not  be  guilty  of  negligence,"  and  upon  that  instruction  the 
jury  found  against  the  defendant.  While  the  general  under- 
lying principles  of  the  law  do  not  change,  their  application 
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in  the  changing  conditions  of  life  and  the  progress  and  devel- 
opment of  the  age  must  change.  Originally,  when  air-brakes 
were  unknown,  and  even  after  they  were  first  introduced,  a 
railroad  company  would  not  have  been  held  liable  for  an 
injury  caused  by  not  stopping  within  the  distance  air-brakes 
would  have  made  possible.  The  law  is  otherwise  now.  So, 
recently  Congress  by  an  enactment  has  followed  some  courts 
and  anticipated  others  by  making  railroad  companies  liable 
after  a  given  date  for  all  injuries  caused  by  failure  to  use 
automatic  couplers  on  freight  as  well  as  on  passenger  cars. 
And  there  are  many  similar  instances  of  the  progress  of  the 
TtT  law,  hand  in  hand,  with  the  progress  and  development 
of  the  times.  So,  when  the  speed  of  railway  trains  was  a 
fraction  of  what  it  is  now,  and  the  population  sparse,  it  was 
not  recklessness  to  fail  to  keep  such  a  lookout  as  is  now  neces- 
sary to  prevent  accidents.  But  now  that  the  number  and 
speed  of  railway  trains  are  vastly  increased,  and  the  popula- 
tion of  the  country  also,  a  better  lookout  is  required.  A  failure 
to  keep  a  lookout,  which,  in  a  given  case,  the  jury  find  would 
have  prevented  an  accident,  notwithstanding  the  negligence 
of  the  plaintiff  in  being  helpless  on  the  track,  is  reckless- 
ness in  a  high  degree.  It  has  always  been  held,  and  by 
all  courts,  semper  et  ubique,  that  though  the  plaintiff  has 
been  negligent,  if,  notwithstanding  that  fact,  injury  by 
the  defendant  could  have  been  avoided,  but  the  defendant 
through  recklessness  or  wantonness  committed  the  injury, 
the  defendant  is  liable. 

There  is  no  disposition  in  the  courts  to  throw  restrictions 
around  railroads  in  the  free  use  of  their  tracks.  They  are 
becoming  more  and  more  important.  Over  their  tracks  roll 
daily  the  commerce  of  a  people,  the  transportation  of  a  conti- 
nent. But  with  development  comes  the  duty  of  increased 
care  to  avoid  injury.  Air-brakes,  automatic  couplers,  Miller 
platforms,  electric  headlights,  heavier  rails,  and  other  im- 
provements permit  accelerated  speed,  and  the  public  demands 
it.  But  with  the  increased  speed  comes  the  duty  of  a  better 
lookout.  It  is  recklessness  not  to  have  it.  The  company  should 
be  held  liable  for  every  injury  which  could  be  avoided  by  a 
proper  lookout,  whether  as  to  passengers,  children,  livestock, 
or  people  temporarily  disabled  and  lying  on  the  track.  As 
to  whatever  it  strikes,  a  railroad  engine  is  as  deadly  as  a 
cannon-ball.  When  there  is  target  firing,  though  due  notice 
is  given,  if  a  drunken  man  wanders  across  the  field  of  fire 
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and  is  lying  asleep  at  the  foot  of  the  target,  but  by  proper 
lookout  could  be  seen,  yet  T18  for  want  of  it  he  is  struck  and 
killed,  I  apprehend  this  would  be  deemed  recklessness.  The 
same  holds  true  as  to  a  drunken  man,  down  and  helpless  on 
the  track,  when  by  keeping  a  proper  lookout  he  would  be  seen, 
and  his  death  or  injury  avoided. 

Negligence— Who  mat  Recover  foe— To  constitute  actionable  negli- 
gence  a  duty  must  exist  on  the  part  of  the  defendant  to  protect  the  plaintiff 
from  the  injury  of  which  he  complains,  coupled  with  a  failure  to  perform 
that  duty,  and  an  injury  to  the  plaintiff  arising  from  such  failure:  Faris  v. 
Hoberg,  134  Ind.  269;  39  Am.  St  Rep.  2C1;  Gibson  v.  Leonard,  143  I1L  182; 
36  Am.  St.  Rep.  376,  and  note,  with  the  cases  collected. 

Negligence,  Contributory  or  Children.— Infants  of  tender  years,  and 
wanting  in  discretion,  are  not  amenable  to  the  disabling  effects  of  contribu- 
tory negligence:  Western  Ry.  v.  Mutch,  97  Ala.  194;  38  Am.  St.  Rep.  179, 
and  note. 

Negligence.  Contributory  or  Parent,  Whether  Bars  Recovery  by 
Child:  See  Grant  v.  Fitcliburg,  160  Mass.  16;  39  Am.  St.  Rep.  449,  and  note, 
and  Witwell  v.  Doyle,  160  Mass.  42;  39  Am.  St.  Rep.  451,  and  note. 

Railroads — Duty  to  Children  on  Track. — A  railroad  corporation  owes, 
with  respect  to  children  of  tender  years  and  immature  judgment,  the  duty 
of  keeping  a  reasonable  lookout  to  discover  whether  they  are  on  its  track, 
as  well  as  to  avoid  injury  to  them  after  they  are  seen:  Ounn  v.  Ohio  River 
R.  R.  Co.,  36  W.  Va.  165;  32  Am.  St.  Rep.  842,  and  note.  See,  also,  John- 
ton  v.  Reading  etc  Ry.,  160  Fa.  St.  647;  40  Am.  St  Rep.  752,  and  note. 


State  v.  Eason. 

[114  North  Carolina,  787.] 

Waters  are  not  Deemed  Navigable  in  North  Carolina,  unless  they  are 
navigable  for  seagoing  vessels. 

Boundaries  ufon  Navigable  Streams. — A  grant  by  the  state  to  a  riparian 
proprietor  running  with  a  navigable  stream  extends  only  to  low-water 
mark. 

Boundaries  of  Munioifality  Fronting  ufon  Navigable  Waters.— If 
one  of  the  boundaries  of  a  municipal  corporation,  as  designated  by  stat- 
ute, is  a  navigable  stream,  such  boundary  does  not  extend  beyond  low- 
water  mark. 

7%e  Attorney  General  and  Charles  F.  Warren,  for  the  state. 

W.  B.  Rodman,  for  the  defendant. 

*••  A  very,  J.  Our  numerous  long  streams  and  large  in- 
land sounds  come  so  clearly  within  the  reason  of  the  rule 
adopted  on  account  of  the  different  conditions  in  England, 
exclusively  to  waters  subject  to  the  ebb  and  flow  of  the  tides, 
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that  it  became  necessary  to  establish  here  a  new  test  of  navi- 
gability in  determining  what  submerged  land  should  be  re- 
served as  the  property  of  the  state,  and  what  should  be  liable 
to  appropriation  by  private  persons  by  specific  entry  'and 
grant  or  should  pass  as  incident  to  patents  issued  to  riparian 
proprietors.  The  criterion  in  North  Carolina  is  whether  the 
stream,  bay,  or  sound  is  navigable  for  seagoing  vessels:  Broad- 
naz  v.  Baker,  94  N.  C.  681;  55  Am.  Rep.  633;  Hodges  v.  Will- 
iams, 95  N.  C.  331;  59  Am.  Rep.  242;  Angell  on  Watercourses, 
sec.  549,  and  note;  Collins  v.  Benbury,  3  Ired.  277;  38  Am. 
Dec.  722;  Fagan  v.  Armistead,  11  Ired.  433.  While  the  bed 
of  a  stream  navigable  or  declared  by  the  legislature  to  be 
navigable  for  "  sea  vessels"  is  not  subject  to  entry,  the  beds 
of  streams  that  are  791  large  enough  to  subserve  the  purpose 
of  highways  for  smaller  boats,  floats,  rafts,  and  logs,  but  in- 
sufficient for  seagoing  vessels  may  be  granted  specifically  or 
pass  by  deeds  of  riparian  proprietors  on  both  sides,  running 
with  rivers  and  extending  by  construction  ad  filum  aquae,  but 
subject  to  the  easement  of  the  public  to  use  the  channel  as  a 
highway:  Bond  v.  Wool,  107  N.  C.  149;  State  v.  Glen,  7  Jones, 
325;  Williams  v.  Buchanan,  1  Ired.  535;  35  Am.  Dec.  760;  Mc- 
Namee  v.  Alexander,  109  N.  C.  244.  The  legislation  in  North 
Carolina  has  been  generally  in  affirmance  of  the  new  rule  so 
much  better  adapted  to  the  nature  of  this  country.  Our  stat- 
utes, with  the  exception  of  a  short  interval,  have  never  permit- 
ted the  issuing  of  grants  to  private  individuals  for  the  beds 
of  streams  navigable  for  sea  vessels,  even  though  not  affected 
by  the  tides,  beyond  the  deep-water  line  at  most:  Bond  v. 
Wool,  107  N.  C.  149;  1  Potter's  Rev.  Stats.,  278;  Rev.  Stats. 
c.  42,  sec.  1;  Acts  of  1777,  c.  114;  Hatfield  v.  Grimstead,  7 
Ired.  139;  Code,  sec.  2751;  Laws  1889,  c.  555;  Laws  1893, 
c.  17. 

It  follows,  therefore,  that  a  grant  to  a  riparian  proprietor, 
running  with  a  navigable  stream,  such  as  the  Pamlico  river 
at  Washington,  from  one  designated  point  on  its  banks  to 
another  above  or  below  on  the  same  bank,  must  be  so  located 
as  to  extend,  not  ad  filum  aquae,  but  only  to  the  low- water 
mark  along  the  margin  of  the  stream.  This  court  having 
uniformly  interpreted  such  calls  in  grants  to  individuals  as 
designating  the  low-water  line,  we  know  of  no  recognized  rule 
of  construction  that  would  sustain  us  in  giving  a  widely  dif- 
ferent meaning  to  the  same  language  when  used  by  the  legis- 
lature to  define  the  limits  of  a  town.     Gould,  in  his  work  on 
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Waters,  section  202,  says,  in  ascertaining  the  boundaries  of 
towns:  u  The  same  rules  of  construction  apply  as  in  the  case 
of  a  grant  from  one  individual  to  another."  A  municipal  corpo- 
ration can  exercise  only  such  powers  as  are  expressly  granted 
by  its  charter  or  792  are  necessarily  implied  in  or  incident  to 
the  powers  expressly  granted:  1  Dillon  on  Corporations,  sec. 
89;  Thomson  v.  Lee  Co.,  3  Wall.  327;  Thomas  v.  Richmond, 
12  Wall.  349.  "Any  ambiguity  or  doubt  arising  out  of  the 
terms  used  by  the  legislature  must  be  resolved  in  favor  of  the 
public":  Minturn  v.  Larue,  23  How.  436.  A  municipality  be- 
ing thus  restricted  to  the  exercise  of  powers  clearly  intended 
to  be  delegated,  it  would  seem  that,  if  the  same  rigid  rule  of 
construction  does  not  obtain  in  determining  the  territorial 
limits  to  which  its  authority  extends,  the  location  of  the  geo- 
graphical limit  of  its  territorial  jurisdiction  should  at  all 
events  be  determined  just  as  similar  calls  of  grants  to  indi- 
viduals are  located.  "Because  the  local  jurisdiction  of  the 
incorporated  place  is,  in  most  cases,  confined  to  the  limits  of 
the  incorporation,  it  is  necessary"  (says  Dillon)  "  that  these 
limits  be  definitely  fixed":  1  Dillon  on  Municipal  Corpora- 
tions, sec.  182  (124).  But  the  legislature  unquestionably 
had  the  power  to  extend  the  jurisdiction  of  the  town  for  police 
purposes  to  the  middle  of  the  river  or  to  the  opposite  bank, 
and  had  the  line  been  described  as  crossing  the  other  side 
when  it  reached  the  river,  and  running  thence  along  that  shore 
to  a  point  opposite  the  beginning,  thence  to  the  beginning, 
the  effect  would  have  been  to  extend  the  boundary  for  the 
exercise  of  the  power  to  prohibit  nuisance  delegated  to  the 
town  across  the  adjacent  bed  of  the  river,  while  the  territorial 
limit  of  its  authority  for  all  purposes  other  than  the  exercise 
of  police  powers  would  have  been  the  low-water  mark  on  the 
north  bank:  Barber  v.  Connolly,  113  U.  S.  27;  Mugler  v.  Kan- 
tat,  123  U.  S.  623;  Palmer  ▼.  Hicks,  6  Johns.  133;  Ogdensburg 
v.  Lyon,  7  Lans.  215.  We  are  aware  that  the  authorities  in 
this  country  are  conflicting  as  to  the  location  of  boundaries 
along  inland  navigable  streams,  whether  the  controversy  grows 
out  of  fixing  the  limits  of  a  town  or  locating  the  lines  of  grant. 
*••  We  find  that  as  a  rule,  however,  the  courts  in  ascer- 
taining the  limits  of  towns  have  followed  their  own  rulings  as 
to  riparian  grants.  The  common-law  doctrine  was  recognized 
and  applied  at  an  early  day  by  the  courts  of  Massachusetts, 
New  Hampshire,  Connecticut,  Maryland,  and  Virginia,  and 
later  by  Ohio,  Illinois,  Indiana,  and  some  other  states:  Angell 
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on  Watercourses,  sec.  547.  On  the  contrary,  the  common-law 
rule  was  repudiated  by  Pennsylvania,  North  Carolina,  South 
Carolina,  Tennessee,  Alabama,  Michigan,  and  other  states, 
and  a  doctrine  somewhat  similar  to  the  rule  of  the  civil  law 
was  substituted  for  that  adopted  in  England:  Angell  on 
Watercourses,  sees.  548-552;  2  Am.  &  Eng.  Ency.  of  Law, 
505;  16  Am.  &  Eng.  Ency.  of  Law,  236,  et  seq.;  249  et  seq. 

In  the  comparatively  recent  case  of  Gilchrist's  Appeal,  109 
Pa.  St.  600,  the  supreme  court  of  that  state  held  that  the  limit 
of  a  municipality  bounded  by  a  navigable  river  is  the  low- 
water  mark  of  that  river,  unless  express  language  to  the  con- 
trary is  used  in  the  act  of  incorporation.  The  question  in- 
volved was  whether  the  city  of  Wilkesbarre  had  the  power  to 
levy  and  collect  a  tax  upon  the  coal-beds  under  the  bed  of 
the  river  opposite  to  that  city.  The  right  of  the  city  was 
denied  by  the  court,  and  the  decision  rested  upon  the  ground 
that  a  grant  to  an  individual  was  construed  to  run  with  the 
low-water  mark  of  a  navigable  stream,  and  the  same  rule 
should  be  applied  in  locating  the  boundaries  of  towns. 

The  supreme  court  of  Michigan,  in  the  City  of  Coldwater 
v.  Tucker,  36  Mich.  474,  24  Am.  Rep.  601,  said:  "The  gen- 
eral doctrine  is  clear  that  a  municipal  corporation  cannot 
usually  exercise  its  powers  beyond  its  own  limits.  If  it  has, 
in  any  case,  authority  to  do  so,  the  authority  must  be  derived 
from  some  statute  which  expressly  or  impliedly  permits  it. 
There  are  cases  where  considerations  of  public  T94  policy 
have  induced  the  legislature  to  grant  such  power":  See, 
also,  People  v.  Bouchard,  82  Mich.  158;  Gould  on  Waters,  sec. 
36.  In  Palmer  v.  Hicks,  6  Johns.  133,  and  Stryker  v.  Mayor 
etc.  of  New  York,  19  Johns.  179,  cited  for  the  plaintiff,  it  ap- 
peared that  the  legislature  in  both  instances  had  extended 
the  line  of  a  city  or  town  across  the  bed  of  a  navigable  stream 
to  the  opposite  bank,  and  the  court  decided  that  the  statutes 
extended  the  jurisdiction  of  the  city  for  police  purposes  with 
the  extended  line.  Any  remark  from  which  an  inference 
may  be  drawn  as  to  the  location  of  a  town  limit,  where  the 
stream  is  called  for,  was  therefore  obiter,  if  indeed  such  infer- 
ence is  deducible  from  the  language  used  by  the  court.  The 
bed  of  a  navigable  stream,  said  the  supreme  court  of  New  York 
in  Ogdensburg  v.  Lyon,  7  Lans.  215,  "is  still  state,  not  United 
States,  territory,  and  the  state  or  its  municipalities  under  its 
authority  may  pass  laws  or  ordinances"  not  in  conflict  with 
the  constitution  of  the  United  States  or  the  laws  of  Congress 
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enacted  within  its  constitutional  powers.  In  the  case  last 
cited  the  question  was  whether  the  state  could  empower  a 
city  council  to  pass  ordinances  to  prevent  the  casting  into  the 
adjacent  harbor  of  matter  calculated  to  obstruct  it,  where  the 
authority  had  been  delegated  to  the  town  by  virtue  of  an 
express  statute  conferring  it,  not  as  an  incident  to  the  usual 
municipal  powers,  in  the  absence  of  a  direct  grant  expressly 
or  by  fair  implication,  of  that  particular  power.  In  the  sec- 
tion of  1  Horr  and  Bemis  on  Municipal  Police  Ordinances  (sec. 
142)  cited  for  the  prosecution,  it  seems  that  the  author,  after 
embodying  a  sentence  from  City  ofColdwaterv.  Tucker,36  Mich. 
474,  24  Am.  Rep.  601,  in  which  the  supreme  court  of  Michi- 
gan declared  that  a  municipality  could  extend  its  police  juris- 
diction beyond  its  territorial  limits  only  by  virtue  of  a  statute 
conferring  such  authority  expressly  or  by  necessary  implica- 
tion, proceeds  in  the  same  section  to  state  as  an  inference 
drawn  from  the  two  cases  7'*  already  cited  from  Johnston's 
reports  the  proposition  that,  where  two  towns  are  situated  on 
opposite  banks  of  the  same  river,  and  the  boundaries  of  both 
run  with  the  river,  though  it  is  navigable,  the  dividing  line 
will  be  the  thread  of  the  stream.  No  such  conclusion  was 
fairly  deducible  from  those  decisions,  because  in  both  in- 
stances, as  already  stated,  the  whole  bed  of  the  stream  had 
been  expressly  placed  by  statute  under  the  police  jurisdiction 
of  one  of  the  two  riparian  municipalities.  Indeed,  after  a 
patient  investigation  of  the  whole  subject,  we  have  found  but 
a  single  authority  for  the  position  that  a  grant  calling  for  a 
navigable  stream  should  be  confined  to  the  low-water  mark, 
while  a  similar  line  in  the  boundaries  of  a  municipality  should 
run  with  the  thread  of  the  stream,  and  the  opinion  in  that 
case  was  evidently  not  well  considered,  as  the  point  was 
decided  without  any  discussion  whatever. 

We  think  the  rule  laid  down  by  the  court  of  Pennsylvania 
and  approved  by  Gould  is  the  correct  one — that  the  same 
construction  which  is  given  to  the  description  of  the  locus  con- 
veyed in  deeds  and  grants  to  individuals  must  be  placed  upon 
similar  language  when  used  to  define  the  boundaries  of  a 
municipality.  We  conclude,  therefore,  that  where  the  state 
confers  municipal  powers  upon  a  corporation,  and  describes 
its  boundary  as  running  with  a  navigable  river,  the  jurisdic- 
tion of  the  municipality  does  not  extend  beyond  the  low-water 
mark  in  the  absence  of  some  other  language  in  the  charter 
extending  the  limit  of  its  jurisdiction  expressly  or  by  fair 
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implication.  We  can  readily  conceive  how  the  decayed  fish 
and  offal  thrown  into  a  river  like  the  Pamlico  in  front  of 
Washington,  where  the  influence  of  the  tides  is  felt,  may  be- 
come an  almost  unendurable  nuisance.  But  further  annoy- 
ance might  have  been  prevented  by  a  proper  amendment  of 
the  charter  of  the  town,  and  may  still  be  obviated  by  legisla- 
tion in  the  ™  future.  Meantime,  unless  the  powers  of  the 
commissioners  of  navigation,  under  section  3537,  can  be  in- 
voked to  protect  those  who  suffer  from  the  stench  by  this  offen- 
sive matter  floating  upon  the  river  or  lodging  on  the  banks,  we 
deem  it  more  important  that  the  court  should  be  reasonable 
and  consistent  in  its  rulings,  so  as  to  inspire  confidence  in 
their  justice  and  stability,  than  that  some  of  its  citizens  should 
be  relieved  without  delay  of  even  so  sore  a  grievance. 

We  think,  therefore,  that  there  was  no  error  in  the  ruling 
of  the  court  below  that,  even  upon  a  warrant  sufficient  in  form, 
the  defendant  could  not  be  convicted  for  a  violation  of  the 
ordinance  prohibiting  the  throwing  of  fish  or  offal  into  the 
river  beyond  the  limit  of  its  jurisdiction,  the  low-water  line, 
and  the  judgment  must  be  affirmed.  In  view  of  the  peculiar 
hardship  to  the  people  interested  of  enduring  this  annoyance 
we  suggest  also  an  investigation  of  the  question  whether  the 
facts  as  to  the  conduct  of  this  particular  defendant  or  the 
facts  in  any  other  case  of  creating  a  stench  in  the  river,  which 
is  a  public  highway,  by  casting  fish  or  offal  into  it  would  sus- 
tain an  indictment  for  nuisance  at  common  law:  Common- 
wealth v.  Sweeney,  131  Mass.  579;  State  v.  Wolf,  112  N.  C. 
889. 

Counsel  on  both  sides  discussed  the  question  whether  the 
court  had  the  power  after  verdict  to  amend  the  warrant,  which 
before  charged  that  the  defendant  "  did  on  the  twentieth  day 
of  September,  1893,  in  violation  of  ordinance  11,  section  — , 
of  the  ordinances  in  force  of  the  said  town  of  Washington, 
contrary  to  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state,"  by  inserting  spe- 
cific charge  of  throwing  dead  fish  into  Pamlico  river.  As 
the  ordinance  embraced  eight  distinct  charges  that  might 
have  been  made,  seven  others  besides  that  set  forth  in  the 
amendment,  we  deem  it  a  matter  of  T9T  such  importance  as 
to  make  it  proper  to  say  that  the  question  is  still  an  opon  one, 
which  we  refrain  from  discussing,  because  it  is  not  essential 
to  the  final  disposition  of  this  particular  case  to  do  so. 

Affirmed. 
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Watercourses— What  are  Navigable  Streams.—  Navigable  steams  in 
the  United  States  are  of  three  classes:  1.  Tidal  streams  that  are  held  nav- 
igable in  law,  whether  navigable  or  not;  2.  Those  that,  though  nontidal,  arc 
yet  navigable  in  fact  for  boats  or  lighters,  and  valuable  for  commercial  pur* 
poses;  3.  Those  streams  which,  though  not  navigable  for  boats  or  lighters, 
are  floatable,  or  capable  of  valuable  use  in  bearing  logs,  or  the  products  of 
mines,  forests,  and  tillage  of  the  country  they  traverse  to  mills  and  markets: 
Gaston  v.  Mace,  33  W.  Va.  14;  25  Am.  St.  Rep.  848,  and  note  with  the 
cases  collected.  Navigable  waters  include  not  only  those  in  which  the  tide 
ebbs  and  flows,  but  those  which  are  navigable  in  fact,  and  afford  a  channel 
for  commerce  or  subserve  any  other  beneficial  public  use:  Lamprey  v.  State, 
52  Minn.  181;  38  Am.  St.  Rep.  541. 

Boundaries  oh  Navigable  Waters— How  ear  Riparian  Proprie- 
tors Take. — This  question  is  the  subject  of  the  monographic  note  to  Allen 
v.  Weber,  27  Am.  St.  Rep.  56. 


State  v.  Austin. 

[114  North  Carolina,  855.] 
A  Municipal  Ordinance  Forbidding  any  Minor  to  Enter  a  Bar- 
room, unless  as  the  agent  or  servant  of  his  parent  or  guardian,  is  valid 
if  the  municipality  enacting  it  had  by  statute  been  given  power  to  make 
such  rules  and  regulations  for  the  better  government  of  the  town  as  its 
commissioners  might  deem  necessary,  not  inconsistent  with  the  laws  of 
the  land. 

The  Attorney  General,  for  the  state. 

Batchelor  &  Devereux,  and  R.  B.  Redwine,  for  the  defendant. 

856  Burwell,  J.  The  town  of  Monroe  lias  power  and 
authority  "to  make  such  by-laws,  rules,  and  regulations  for 
the  better  government  of  the  town"  as  the  commissioners 
thereof  may  deem  necessary,  provided  the  same  are  "not 
inconsistent  with  the  laws  of  the  land  ":  Code,  sec.  3799. 

This  is  an  express  grant  of  authority  to  the  officers  of  this 
municipal  corporation  to  exercise  within  the  territory  made, 
subject  to  their  control,  the  police  power  of  the  state,  the  only 
expressed  restriction  upon  their  action  being  that  the  rules 
and  regulations  made  by  them  shall  not  be  inconsistent  with 
"  the  laws  of  the  land." 

Authorities  need  not  be  cited  to  prove  that  the  legislature 
of  the  state  may  transfer  to  local  municipal  legislative  bodies 
created  by  it  the  duty  and  responsibility  of  exercising  a  por- 
tion of  its  own  police  power.  It  seems  to  be  conceded  that 
the  legislature  has  power  to  declare  it  unlawful  for  any  minor 
to  enter  a  bar-room,  and  thus   protect  them  from  the  evil 
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influences  that  might  affect  them  if  exposed  to  the  temp- 
tations to  which  their  presence  in  such  resorts  might  expose 
them. 

This  concession  is  an  admission  that  the  ordinance  in  88T 
question  is  not  repugnant  in  its  provisions  to  either  the 
federal  or  state  constitutions,  for  those  fundamental  enact- 
ments impose  their  restraining  influence  on  the  legislature 
not  less  than  on  its  creatures — the  legislative  councils  of  the 
towns  and  cities  of  the  commonwealth. 

There  being,  then,  no  ground  for  maintaining  that  the 
ordinance  under  consideration  is  invalid  because  of  its  uncon- 
stitutionality, and  the  grant  by  the  legislature  to  the  munici- 
pality of  the  power  to  exercise  its  police  power  in  such  manner 
as  the  commissioners  may  deem  necessary  being  clear  and 
explicit,  it  only  remains  to  inquire  whether  the  enactment  is 
consistent  with  the  laws  of  the  state,  and  is  reasonable.  In 
the  grant  of  police  power  to  this  municipality  the  restriction 
imposed  is  that  its  ordinance  shall  not  be  inconsistent  with 
"the  laws  of  the  land."  The  expression  "the  laws  of  the 
land"  can  only  refer  to  the  laws  of  this  state — the  statutes 
and  common  law — by  the  enforcement  of  which  peace  and 
good  order  are  maintained  throughout  this  state,  and  by 
which  the  conduct  of  all  its  citizens,  whether  they  dwell  in 
the  cities  and  towns  or  not,  is  controlled.  It  is  not  permitted 
to  these  local  legislative  bodies  in  this  state  to  exercise  that 
portion  of  the  police  power  intrusted  to  them  upon  subjects 
about  which  the  legislature  has  seen  fit  to  enact  laws  ( Wash- 
ington v.  Hammond,  76  N.  C.  33;  State  v.  Brittain,  89  N.  C. 
574),  nor  to  adopt  ordinances  that  tend  to  obstruct  the  gen- 
eral policy  of  the  state  in  the  exercise  of  its  police  power  as 
evinced  by  its  statutes.  In  the  treatise  of  Horr  and  Bemis 
on  Municipal  Police  Ordinances,  section  88,  it  is  said:  "Ac- 
cording to  the  American  theory  of  municipal  existence  the 
legislation  permitted  to  be  exercised  by  municipal  corpora- 
tions is  a  mere  delegation  of  the  power  of  the  state,  and  the 
ordinances  created  by  virtue  of  this  delegated  authority  are 
as  much  a  part  of  the  general  scheme  of  legislation  as  are 
858  the  laws  of  the  state.  It  is,  therefore,  necessary  that  they 
should  be  consistent  with  the  laws  of  the  state Munici- 
palities have  no  power  to  repeal,  directly  or  indirectly,  the 
laws  of  the  state,  and  their  legislation  must  accord  with  the 
policy  of  the  legislation  of  the  state.  If  the  only  measure  of 
authority  were  the  terms  of  the  charter  there  would  often  be 
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ordinances  plainly  within  the  granted  power,  but  irreconcila- 
ble with  some  state  law  or  contrary  to  the  settled  policy  of 
the  state,  a  result  neither  lawful  nor  intended.  Some  char- 
ters, by  express  language,  restrict  the  ordinances  that  may 
be  passed  to  such  as  are  consistent  with  the  laws  of  the  state. 
Others  are  silent  upon  the  subject,  but  the  restriction  exists 
whether  expressed  or  not,  and  becomes  very  important  in  its 
application." 

We  can  discern  no  inconsistency  between  the  provisions  of 
the  ordinance  under  consideration  and  any  particular  law  of 
the  state  or  the  general  policy  of  its  legislation.  Indeed,  we 
find  in  it  rather  a  commendable  effort  on  the  part  of  this 
local  legislative  body  to  supplement  what  the  state  by  its 
general  legislation  has  done  to  protect  the  young  of  the  com- 
monwealth. The  state  declares  that  one  who  deals  in  intoxi- 
cating liquors  shall  neither  6ell  nor  give  to  an  unmarried 
minor  any  such  liquors:  Code,  sec.  1077.  This  ordinance 
declares  that  such  minor  shall  not  enter  the  bar-rooms  that 
are  subject  to  the  control  of  the  town.  It  helps  and  does  not 
hinder  the  policy  of  the  state  upon  this  subject.  All  its  ten- 
dencies are  towards  the  prevention  of  the  infraction  of  the 
law  of  the  state  and  the  preservation  of  peace  and  good  order. 
Its  rigid  enforcement  must  be  desired  by  the  proprietors  of 
saloons,  for  only  danger  and  trouble  can  come  to  them  from 
allowing  such  persons  to  frequent  their  places  of  business: 
Stale  v.  Kittelle,  110  N.  C.  560;  28  Am.  St.  Rep.  698.  It 
interferes  with  none  of  the  saloon-keeper's  rights,  and  is, 
indeed,  contrived  in  part  for  his  protection.  859  It  prevents 
minors  from  exposure  to  temptation  in  places  where  they 
should  not  go.  The  law  which  forbids  any  dealer  in  intoxi- 
cating liquors  to  give  or  sell  to  a  minor  such  liquors  is  valid. 
Its  validity  could  scarcely  be  assailed  with  any  show  of  rea- 
son: Black  on  Intoxicating  Liquors,  sec.  42.  This  ordinance 
rests  upon  the  same  foundation  as  that  law — the  right  of  the 
state,  either  by  direct  general  legislation  or  through  its  munic- 
ipal "home  rule"  agencies,  to  shield  youth  from  temptation. 
It  has  been  held  (says  the  author  quoted  above)  that  a  law 
against  permitting  a  minor  to  enter  upon  and  remain  in  a 
retail  liquor  dealer's  place  of  business  is  valid,  and  the  state 
has  power  to  enact  and  enforce  such  a  law  even  in  disregard 
of  the  parent's  wishes  when  its  object  and  tendency  are  to  pro- 
tect the  child:  Qoldsticker  v.  Ford,  62  Tex.  385. 

What  baa  been  said  above  seems  a  sufficient  refutation  of 
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the  assertion  that  the  ordinance  is  unreasonable,  oppressive, 
and  discriminating.  It  seems  to  us  a  wise  and  wholesome 
restraint  upon  the  youth  of  the  community,  made  in  their 
interest  as  well  as  that  of  the  law-abiding  keepers  of  the  bar- 
rooms.    It  is  not  oppressive. 

The  police  of  our  cities  and  towns — officers  charged  with 
the  duty  of  preventing  offenses  as  well  as  of  arresting  offend- 
ers— should  have  the  power  and  authority  to  prevent  youths 
from  entering  saloons.  They  can  derive  such  authority  only 
from  such  ordinances.  It  is  not  unlawfully  discriminating. 
It  applies  to  all  unmarried  minors,  and  is  no  more  obnoxious 
to  this  objection  than  is  the  section  of  the  code  mentioned 
above,  and  other  laws  which  are  made  to  protect  and  control 
the  youth  of  the  land.  While  it  is  true  that  all  grants  of 
power  to  municipal  corporations  should  be  strictly  construed, 
and  that  all  doubts  should  be  resolved  against  the  authority 
of  the  corporation,  it  is  also  S6°  true  that  where,  as  in  this 
case,  the  grant  of  power  is  plain  and  unequivocal,  courts  will 
not  interfere  with,  control,  or  nullify  the  acts  of  the  officers  of 
the  municipality  except  for  most  cogent  reasons.  The  con- 
trary course  would  bring  about  an  unseemly  intermeddling  of 
the  judicial  department  of  the  government  with  the  established 
agencies  of  the  legislative  department — the  legislative  councils 
of  towns  and  cities — and  such  intermeddling  could  but  have 
the  effect  of  hampering  the  action  of  those  bodies  and  retard- 
ing the  development  of  such  communities. 

If  fraud,  dishonesty,  or  oppression  is  charged  against  them, 
courts  will  be  swift  to  investigate  the  charge  and  to  correct 
the  evil  if  found  to  exist.  But  other  matters,  involving  mere 
questions  of  expediency  and  judgment,  must  be  decided  in 
another  way.  We  adopt,  as  applicable  here,  the  language 
used  by  Judge  Daniel  in  Hellen  v.  Noe>  3  Ired.  493:  u  If  a 
majority  of  the  citizens  of  the  town  deem  the  ordinance  im- 
politic or  injurious  to  the  people  of  the  corporation  they  have 
the  power  in  their  own  hands  to  remedy  the  evil;  but  we  can- 
not say  that  this  ordinance  is  against  the  general  law  or  is,  in 
itself,  unreasonable." 

No  error.  

Avery,  judge,  dissented  from  the  foregoing  opinion,  and  contended  that 
under  the  permission  to  make  laws  conferred  upon  the  municipality  was  not 
included  the  power  of  enacting  laws  in  derogation  of  common  right;  that 
before  an  ordinance  contravening  common  right  could  be  upheld,  the  power 
to  enact  must  be  plainly  conferred  by  a  valid  and  competent  legislative 
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grant;  that  the  authority  conferred  by  statute  on  the  commissioners  of  the 
town  to  make  "  such  by-laws,  rules,  and  regulations  for  the  better  govern- 
ment of  said  town  as  they  may  deem  necessary,  provided  the  same  be  not 
inconsistent  with  the  laws  of  the  land,"  did  not  include  the  power  to  exclude 
an  infant  from  a  bar-room,  because,  under  the  laws  of  the  land  he  had  the 
right  of  locomotion  in  common  with  other  persons;  that  the  power  given  to 
the  municipality  to  preserve  health  or  abate  nuisances  did  not  include  in  it 
the  authority  to  pass  the  ordinance  in  question.  He  concluded  as  follows: 
"I  think,  for  the  reasons  which  I  have  stated,  that  neither  under  the  pro* 
vision  of  the  charter  commonly  known  as  the  general  welfare  clause,  nor 
under  the  power  to  protect  health  and  prevent  nuisances,  can  the  governing 
authorities  of  a  municipality  enact  a  valid  ordinance  purporting  to  prohibit 
a  boy  of  twenty  years  of  age  from  entering  where  business  is  conducted 
presumably  under  the  sanction  of  the  law.  The  legislature  may  put  the  sale 
of  intoxicants  under  ban  of  the  law  so  completely  that  a  place  where  it  is 
illicitly  sold  shall  be  deemed  a  nuisance,  but  while  such  business  houses  are 
licensed  by  law,  town  commissioners  cannot  brand  them,  without  authority, 
as  places  unfit  for  boys  who  frequent  other  stores  and  saloons. 

"It  was  contended  on  the  argument  of  the  case,  and  not  without  author- 
ity and  reason,  that  had  the  legislature,  instead  of  the  municipality,  enacted 
a  law  prohibiting  minors  from  frequenting  the  business  houses  mentioned  in 
the  ordinance  in  question  the  statute  would  have  been  unconstitutional  and 
void.  Without  passing  upon  that  question  or  even  conceding  for  the  sake 
of  the  argument  that  the  legislature  has  the  power  to  prevent  a  minor  from 
being  employed  in,  or  even  entering,  a  place  where  intoxicants  are  sold,  it 
would  be  none  the  less  essential,  in  order  to  give  validity  to  a  similar  law 
passed  by  a  municipality,  to  show  the  delegation  to  the  corporation  of  the 
authority  claimed  either  expressly  or  by  fair  implication. 

"  The  authorities  cited,  therefore  (Black  on  Municipal  Legislation,  sec. 
42,  and  numerous  cases  from  the  courts  of  other  states),  in  support  of  the 
legislative  authority  to  pass  statutes  of  the  same  purport,  have  no  necessary 
bearing  upon  the  case  in  the  absence  of  any  attempt  to  delegate  the  power 
which  the  town  attempted  to  exercise. 

"I  think  that  the  judge  below  erred  in  instructing  the  jnry  upon  the 
special  verdict  to  find  the  defendant  guilty,  and  a  new  trial  ought  to  be 
awarded. " 

Intoxicating  Liquors — Sales  to  Minors  bt  Direction  or  Parents. 
This  subject  is  discussed  in  the  note  to  Snider  v.  Slate,  12  Am.  St.  Rep.  354. 
It  is  no  defense  for  the  sale  of  liquor  to  a  minor  without  the  written  consent  of 
his  parent  or  guardian  that  the  father  was  present  and  orally  consented  to 
the  sale:  Blahut  v.  8tale,  64  Ark.  638.  The  sale  of  liquor  to  a  minor  h 
agent  for  an  adult,  for  whom,  and  with  whose  money  he  procures  it,  and  to 
whom  he  takes  it,  and  of  which  facts  the  dealer  is  cognizant  when  the  liquor 
is  gotten,  does  not  constitute  a  sale  to  the  minor:  Monaghan  r.  State,  66 
Miss.  51 ».     See,  also,  the  note  to  State  t.  Kittelle,  28  Am.  St  Rep.  707. 
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State  v.  Hall. 

[114  North  Carolina,  909.] 
Conflict  of  Laws.— One  State  or  Sovereignty  cannot  Enforce  thb 

Penal  or  Criminal  Laws  of  Another,  nor  punish  offenses  committed 

in  or  against  another  state  or  sovereignty. 
Criminal  Law — Statb  Where  Crimb  is  Deemed  Committed. — If  a  shot 

is  fired  in  one  state  at  a  person  in  another,  resulting  in  his  death,  the 

crime  thereby  committed  is  deemed  to  have  been  committed  in  the  state 

Where  the  shot  takes  effect,  and  not  in  the  one  where  it  was  fired. 

Therefore,  the  courts  of  the  latter  state  have  no  jurisdiction  to  try  and 

punish  the  party,  though  he  is  one  of  its  citizens. 

The  Attorney  General,  for  the  state. 
G.  S.  Ferguson,  for  the  defendants. 

911  Shepherd,  C.  J.  There  was  testimony  tending  to 
show  that  the  deceased  was  wounded  and  died  in  the  state  of 
Tennessee,  and  that  the  fatal  wounds  were  inflicted  by  the 
prisoners  by  shooting  at  the  deceased  while  they  were  stand- 
ing within  the  boundaries  of  the  state  of  North  Carolina. 
The  prisoners  have  been  convicted  of  murder,  and  the  ques- 
tion presented  is  whether  they  committed  that  offense  within 
the  jurisdiction  of  this  state. 

It  is. a  general  principle  of  universal  acceptation  that  one 
state  or  sovereignty  cannot  enforce  the  penal  or  criminal 
laws  of  another,  or  punish  crimes  or  offenses  committed  in 
and  against  another  state  or  sovereignty:  Rorer's  Interstate 
Law,  308;  Story's  Conflict  of  Laws,  620-623;  The  Antelope, 
10  Wheat.  66-123;  State  v.  Knight,  Tayl.  9ia  65;  State  v. 
Brown,  1  Hayw.  (N.  C.)  100;  1  Am.  Dec.  548;  State  v.  Cutshall, 
110  N.  C.  538. 

There  may,  by  reason  of  "  a  statute  or  the  nature  of  a  par- 
ticular case,"  be  apparent  exceptions  to  the  rule,  as  if  u  one 
personally  out  of  the  country  puts  in  motion  a  force  which 
takes  effect  in  it,  he  is  answerable  where  the  evil  is  done, 
though  his  presence  was  elsewhere.  So  where  a  man,  stand- 
ing beyond  the  outer  line  of  a  territory,  by  discharging  a  ball 
over  the  line  kills  another  within  it;  or  himself,  being  abroad, 
circulates  libel  here,  or  in  like  manner  obtains  here  goods  by 
false  pretenses;  or  does  any  other  crime  in  our  own  locality 
against  our  laws,  he  is  punishable,  though  absent,  the  same 
as  if  he  were  present":  1  Bishop's  Criminal  Law,  109,  110; 
State  v.  Cutshall,  110  N.  C.  538. 

These  cases,  however,  are  but  instances  of  crimes  which 
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are  considered  by  the  law  to  have  been  committed  within  our 
territory,  and  in  nowise  conflict  with  the  general  principle  to 
which  we  have  referred.  Starting,  then,  with  this  funda- 
mental principle,  and  avoiding  a  general  discussion  of  the 
subject  of  extraterritorial  crime,  we  will  at  once  proceed  to 
an  examination  of  the  interesting  question  which  has  been 
submitted  for  our  determination. 

It  seems  to  have  been  a  matter  of  doubt  in  ancient  times 
whether,  if  a  blow  were  struck  in  one  county  and  death 
ensued  in  another,  the  offender  could  be  prosecuted  in  either, 
though  according  to  Lord  Hale  (Hale's  Pleas  of  the  Crown, 
426)  "the  more  common  opinion  was  that  he  might  be  indicted 
where  the  stroke  was  given."  This  difficulty,  as  stated  by 
Mr.  Starkie,  was  sought  to  be  avoided  by  the  legal  device  "  of 
carrying  the  dead  body  back  into  the  county  where  the  blow 
was  struck,  and  the  jury  might  there,"  he  adds,  "inquire 
both  of  the  stroke  and  death  ":  1  Starkie's  Criminal  Plead- 
ing, 2d  ed.,  304;  1  Hawk's  Pleas  of  the  Crown,  c.  13;  1  East, 
361.  But  to  remove  all  doubt  in  respect  to  a  matter  of 
9,3  such  grave  importance,  it  was  enacted  by  the  statute  2 
and  3  Edward  VI.  that  the  murderer  might  be  tried  in  the 
county  where  the  death  occurred.  This  statute,  either  as  a 
part  of  the  common  law  or  by  re-enactment,  is  in  force  in 
many  of  the  states  of  the  union,  and  as  applicable  to  counties 
within  the  same  state  its  validity  has  never  been  questioned 
(see  Acts  1891,  c.  68,  and  also  Tennessee  Code,  sec.  5801), 
but  where  its  provisions  have  been  extended  so  as  to  affect 
the  jurisdiction  of  the  different  states  its  constitutionality  has 
been  vigorously  assailed.  Such  legislation,  however,  has  been 
very  generally,  if  not  indeed  uniformly,  sustained:  Simpson 
v.  State,  4  Humph.  461;  Green  v.  State,  66  Ala.  40;  41  Am. 
Rep.  744;  Commonwealth  v.  Macloon,  101  Mass.  1;  100  Am. 
Dec.  89;  Tyler  v.  People,  8  Mich.  326;  Hemmaker  v.  State,  12 
Mo.  453;  51  Am.  Dec.  172;  People  v.  Burke,  11  Wend.  129; 
Hunter  v.  State,  40  N.  J.  L.  495. 

Statutes  of  this  character  "  are  founded  upon  the  general 
power  of  the  legislature,  except  so  far  as  restrained  by  the 
constitution  of  the  commonwealth  of  the  United  States,  to 
declare  any  willful  or  negligent  act,  which  causes  an  injury 
to  person  or  property  within  its  territory,  to  be  a  crime": 
Kerr  on  Homicide,  47.  See,  also,  remarks  of  Justice  Bradley 
in  the  habeas  corptis  proceedings  of  Guiteau,  reported  in  the 
notes  to  the  case  of  United  States  v.  (Juiteau,  1  Mackey,  498, 
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47  Am.  Rep.  247.  In  many  of  the  states  there  are  also  stat- 
utes substantially  providing  that  where  the  death  occurs  out- 
side of  one  state,  by  reason  of  a  stroke  given  in  another,  the 
latter  state  may  have  jurisdiction:  See  our  act,  Code,  sec. 
1197.  The  validity  of  these  statutes  seems  to  be  undisputed, 
and  indeed  it  has  been  held  in  many  jurisdictions  that  such 
legislation  is  but  in  affirmance  of  the  common  law.  This 
view  is  taken  by  the  supreme  court  of  the  district  of  Colum- 
bia in  United  States  v.  Guiteau,  1  Mackey,  498,  47  Am.  Rep. 
247,  in  which  the  authorities  are  collected  and  their  principle 
914  stated  with  much  force  by  Justice  James.  It  is  manifest 
that  statutes  of  this  nature  are  only  applicable  to  cases  where 
the  stroke  and  the  death  occur  in  different  jurisdictions,  and 
it  is  equally  clear  that  where  the  stroke  and  the  death  occur 
in  the  same  state  the  offense  of  murder  at  common  law  is 
there  complete,  and  the  courts  of  that  state  can  alone  try  the 
offender  for  that  specific  common-law  crime. 

The  turning  point,  therefore,  in  this  case  is  whether  the 
stroke  was,  in  legal  contemplation,  given  in  Tennessee,  the 
alleged  place  of  death;  and  upon  this  question  the  authorities 
all  seem  to  point  in  one  direction. 

In  the  early  case  of  Rex  v.  Coombs,  1  Leach  C.  C.  388,  it  was 
held  that  "  if  a  loaded  pistol  be  fired  from  the  land  at  a  distance 
of  one  hundred  yards  from  the  sea,  and  a  man  is  maliciously 
killed  in  the  water  one  hundred  yards  from  the  shore,  the 
offender  shall  be  tried  by  the  admiralty  jurisdiction;  for  the 
offense  is  committed  where  the  death  happened,  and  not  at 
the  place  whence  the  cause  of  the  death  proceeds":  See,  also,  1 
East,  367,  and  1  Chitty's  Criminal  Law,  154. 

In  the  case  of  United  States  v.  Davis,  2  Sum.  482,  a  gun 
was  fired  from  an  American  ship  lying  in  the  harbor  of  Rai- 
atea,  one  of  the  Society  Isles,  and  a  foreign  government,  by 
which  a  person,  on  board  a  schooner  belonging  to  the  natives 
and  lying  in  the  same  harbor,  was  killed.  Mr.  Justice  Story, 
in  the  course  of  his  opinion,  said:  "  What  we  found  ourselves 
upon  in  this  case  is  that  the  offense,  if  any,  was  committed 
on  board  of  a  foreign  schooner  belonging  to  inhabitants  of  the 
Society  Islands,  and  of  course  under  the  territorial  govern- 
ment of  the  Society  Islands,  With  which  kingdom  we  have 
trade  and  friendly  intercourse,  and  which  our  government 
may  be  presumed  (since  we  have  a  consul  there)  to  recognize 
as  •*•  entitled  to  the  rights  and  sovereignty  of  an  independ- 
ent nation,  and  of  course  entitled  to  try  offenses  committed 
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within  its  territorial  jurisdiction.  I  say  the  offense  was  com- 
mitted on  board  of  the  schooner;  for,  although  the  gun  was 
fired  from  the  ship  Rose,  the  shot  took  effect  and  the  death 
happened  ou  board  of  the  schooner,  and  the  act  was,  in  con- 
templation of  law,  done  where  the  shot  took  effect We 

lay  no  stress  on  the  fact  that  the  deceased  was  a  foreigner. 
Our  judgment  would  be  the  same  if  he  had  been  an  American 
citizen." 

In  Simpson  v.  State  (Ga.,  May  29,  1893),  17  S.  E.  Rep. 
984,  it  was  held  by  the  supreme  court  of  Georgia  that  one 
who,  in  the  state  of  South  Carolina,  aims  and  fires  a  pistol  at 
another  who  at  the  time  is  in  the  state  of  Georgia,  is  guilty 
of  the  offense  of  "  shooting  at  another,"  although  the  ball  did 
not  take  effect,  but  struck  the  water  in  the  latter  state.  The 
court  said:  "Of  course  the  presence  of  the  accused  within 
this  state  is  essential  to  make  his  act  one  which  is  done  in 
this  state,  but  the  presence  need  not  be  actual;  it  may  be 
constructive.  The  well-established  theory  of  the  law  is,  that 
where  one  puts  in  force  an  agency  for  the  commission  of  crime, 
he  in  legal  contemplation  accompanies  the  same  to  the  point 

where  it  becomes  effectual So,  if  a  man  in   the  state 

of  South  Carolina  criminally  fires  a  ball  into  the  state  of 
Georgia,  the  law  regards  him  as  accompanying  the  ball,  and 
as  being  represented  by  it  up  to  the  point  where  it  strikes. 
If  an  unlawful  shooting  occurred  while  both  the  parties  were 
in  this  state  the  mere  fact  of  missing  would  not  render  the 
person  who  shot  any  the  less  guilty;  consequently,  if  one 
shooting  from  another  state  goes,  in  a  legal  sense,  where  hi* 
bullet  goes,  the  fact  of  his  missing  the  object  at  which  he  aims 
cannot  alter  the  legal  principle." 

The  court  approved  of  the  language  of  Campbell,  J.,  in  •*• 
Tyler  v.  People,  8  Mich.  320,  that  "  a  wounding  must  of  course 
be  done  where  there  is  a  person  wounded,  and  the  criminal 
act  is  the  force  against  his  person.  That  is  the  immediate 
act  of  the  assailant,  whether  he  strikes  with  a  sword  or  shoots 
with  a  gun,  and  he  may  very  reasonably  be  held  present 
where  his  forcible  act  becomes  directly  operative." 

In  speaking  of  crime  committed  by  one  out  of  the  state, 
through  an  innocent  agent,  Judge  Rorer  says:  "  In  such  case 
the  innocent  person  in  the  state  is  the  means  used  to  perpe- 
trate the  crime  therein,  just  as  if  a  person  who  shoots  out  of 
a  state  across  the  line  into  another  state  and  therein  inten- 
tionally kills  another  person  is  in  such  case  guilty  of  com- 
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mitting  the  criminal  act  within  the  state  without  himself 
being  at  the  time  therein":  Rorer's  Interstate  Law,  326. 

In  Commonwealth  v.  Macloon,  101  Mass.  1,  100  Am.  Dec. 
89,  Justice  Gray  says  that,  if  one's  "  unlawful  act  is  the 
efficient  cause  of  the  mortal  injury,  his  personal  presence  at 
the  time  of  its  beginning,  its  continuance,  or  its  result,  is  not 
essential.  He  may  be  held  guilty  of  homicide  by  shooting, 
even  if  he  stands  afar  off,  out  of  sight,  or  in  another  jurisdic- 
tion." 

In  State  v.  Carter,  27  N.  J.  L.  499,  the  supreme  court  of 
New  Jersey,  in  discussing  a  kindred  question,  said:  "This  is 
not  the  case  where  a  man  stands  on  the  New  York  side  of  the 
line,  and,  shooting  across  the  border,  kills  one  in  New  Jersey. 
When  that  is  so  the  blow  is  in  fact  struck  in  New  Jersey.  It 
is  the  defendant's  act  in  this  state.  The  passage  of  the  ball, 
after  it  crosses  the  boundary,  and  its  actual  striking,  is  the 
continuous  act  of  the  defendant.  In  all  cases  the  criminal 
act  is  the  impinging  of  the  weapon,  whatever  it  may  be,  on 
the  person  of  the  party  injured,  and  that  must  necessarily  be 
where  the  impingement  happens.  And  whether  the  sword, 
the  ball,  or  any  other  missile  passes  over  a  boundary  in  the 
act  of  striking  is  a  matter  of  no  917  consequence.  The  act  is 
where  it  strikes  as  much  where  the  party  who  strikes  stands 
out  of  the  state  as  where  he  stands  in  it. 

In  State  v.  Chapin,  17  Ark.  560,  65  Am.  Dec.  452,  the  court 
said:  "  For  example,  if  a  man  standing  beyond  our  boundary 
line  in  Texas  were,  by  firing  a  gun  or  propelling  any  other 
implement  of  death,  to  kill  a  person  in  Arkansas  he  would 
be  guilty  of  murder  here,  and  answerable  to  our  laws,  be- 
cause the  crime  is  regarded  as  being  committed  where  the 
shot  or  other  implement  propelled  takes  effect":  See,  also, 
People  v.  Adams,  3  Denio,  207. 

In  Stillman  v.  White  Rock  Mfg.  Co.,  3  Wood.  &  M.  538, 
Woodbury,  J.,  said:  "I  can  conceive  of  crimes  likewise,  like 
civil  injuries,  which  may  be  prosecuted  in  two  states,  though 

sometimes  in  different  forms,  as  here So,  if  one  fires  a 

gun  in  one  state,  which  kills  an  individual  in  another  state, 
there  may  be  the  offense  of  using  a  deadly  weapon  in  the  first 
state  (that  is,  we  suppose,  by  statute),  and  committing  mur- 
der by  killing  in  the  second  state." 

In  speaking  of  the  validity  of  acts  similar  to  that  of  2 
and  3  Edward  VI.,  Mr.  Black,  in  an  article  in  the  Central 
Law  Journal  (vol.    38,    p.    318),   remarks:  "There  is  less 


Feb.  1894.]  State  v.  Hall.  827 

difficulty  in  cases  where  the  means  of  death  employed, 
though  set  in  motion  in  one  jurisdiction,  reach  and  operate 
upon  their  object  in  another  territory;  for,  of  course,  the  act 
can  amount  to  nothing  more  than  an  attempt  until  the  fatal 
agency  comes  in  contact  with  the  body  of  the  victim":  See, 
also,  upon  this  subject,  20  Am.  Law  Rev.  918. 

In  view  of  the  foregoing  authorities  it  cannot  be  doubted 
that  the  place  of  the  assault  or  stroke  in  the  present  case  was 
in  Tennessee,  and  it  is  also  clear  that  the  offense  of  murder  at 
common  law  was  committed  within  the  jurisdiction  of  that 
state.  If  this  be  so,  it  must  follow  that  unless  we  have  some 
statute  expressly  conferring  jurisdiction  upon  918  the  courts 
of  this  state,  or  making  the  act  of  shooting  under  the  circum- 
stances a  substantive  murder,  the  offense  with  which  the 
prisoners  are  charged  can  only  be  tried  by  the  tribunals  of 
Tennessee. 

It  is  true  that  in  Wharton's  Criminal  Law,  288,  it  is  said 
in  a  general  way  that  "a  concurrent  jurisdiction  exists  in  the 
place  of  starting  the  offense";  Taut  by  a  reference  to  the  cases 
cited  in  support  of  the  proposition  it  will  be  readily  seen  that 
they  have  no  application  to  the  question  under  consideration. 
These  and  like  authorities  are  where  libels  are  uttered  in  one 
state  to  take  effect  in  another  (United  States  v.  Worrall,  2 
Dall.  384);  or  where,  either  by  common  law  or  by  statute, 
the  place  of  the  stroke  has  concurrent  jurisdiction  (Green  v. 
State,  66  Ala.  40;  41  Am.  Rep.  744);  or  where  an  accessary 
before  the  fact  in  one  state  to  a  felony  committed  in  another 
was  held  to  be  indictable  in  the  state  where  he  became  acces- 
sary (State  v.  Chapin,  17  Ark.  560;  65  Am.  Dec.  452);  or  in 
certain  cases  of  false  pretenses;  or  in  conspiracies,  where  an 
overt  act  is  committed  at  the  place  of  the  trial;  or  where,  by 
statute,  a  particular  "section"  of  an  offense  committed  in  one 
jurisdiction  is  there  made  indictable;  as,  for  instance,  the  act 
of  shooting  or  unlawfully  using  a  deadly  weapon  within  the 
state,  as  in  the  present  case.  In  some  instances  there  may 
be  concurrent  jurisdiction  of  the  whole  offense,  and  in  others 
there  may  exist  the  jurisdiction  of  an  attempt  in  one  state 
and  of  the  consummated  offense  in  another.  In  a  note  to  the 
preceding  section  the  author  thus  explains:  "The  place  of 
such  residence  (that  is,  where  the  offense  is  started)  has 
jurisdiction  over  the  attempt  or  conspiracy,  as  the  case  may 
be.  The  place  of  the  consummation  has  jurisdiction  of  the 
offense  consummated  on  its  soil."     In  respect  to  this  very 
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matter  the  learned  author  has  made  his  meaning  entirely 
clear  in  his  article  on  the  conflict  of  laws:  1  Crim.  Law  Mag. 
695.  In  putting  the  case  of  A  in  New  York  •*•  shooting  B 
in  Connecticut,  he  says  that  the  place  of  the  consummation 
of  the  crime  should  be  regarded  as  its  locality.  "  Until  such 
consummation  a  crime,  so  far  as  jurisdiction  is  concerned,  is 
simply  an  attempt,  and  only  punishable  as  such.  It  may  be 
indictable  for  A  merely  to  discharge  a  gun.  It  may  be  said: 
'This  is  a  dangerous  act,  punishable  as  such';  or  it  may  be 
said:  'From  all  the  circumstances  of  the  case  we  infer  that 
you  are  attempting  B's  life,  and  you  are  to  be  indicted  for  this 
attempt.'  But  it  is  not  until  we  see  before  us  a  man  wounded 
by  such  a  shot  that  the  crime,  in  its  completeness,  exhibits 
itself." 

There  being,  then,  no  concurrent  jurisdiction  at  common 
law,  we  will  now  consider  whether  it  has  been  conferred  by 
statute;  for  it  is  well  settled  that  "  whenever  a  homicide  is 
committed  partly  in  and  partly  out  of  the  jurisdiction  where 
the  charge  is  made,  the  power  to  punish  it  depends  upon  the 
question  whether  so  much  of  the  act  as  operates  in  the  county 
or  state  in  which  the  offender  is  indicted  and  tried  has  been 
declared  to  be  punishable  by  the  law  of  that  jurisdiction": 
Kerr  on  Homicide,  226;  Commonwealth  v.  Macloon,  101 
Mass.  1;  100  Am.  Dec.  89.  It  is  not  very  seriously  insisted 
on  the  part  of  the  state  that  our  statute  (Code,  sec.  1197) 
applies  to  this  case,  but  inasmuch  as  it  was  referred  to  on  the 
argument,  it  is  proper  that  we  should  briefly  examine  into  its 
provisions.  It  provides:  "  In  all  cases  of  felonious  homicide, 
when  the  assault  shall  have  been  made  within  this  state,  and 
the  person  assaulted  shall  die  without  the  limits  thereof,  the 
offender  shall  be  indicted  and  punished  for  the  crime  in  the 
county  where  the  assault  was  made,  in  the  same  manner,  to 
all  intents  and  purposes,  as  if  the  person  assaulted  had  died 
within  the  limits  of  this  state." 

This  statute  has  received  a  judicial  construction  by  this 
court  in  State  v.  Dunkley,  3  Ired.  116,  and  it  was  held  that 
•*°  it  did  not  create  any  new  offense,  but  merely  removed  a 
difficulty  which  existed  as  to  the  place  of  the  trial.  In  view 
of  the  authorities  cited  it  can  hardly  be  contended  that  the 
assault  in  the  present  case  was  committed  in  this  state,  and 
especially  is  this  so  when  the  assault  mentioned  in  the  statute 
evidently  means  not  a  mere  attempt,  but  such  an  injury  in- 
flicted in  this  state  which  results  in  death  in  another  state. 
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This  would  seem  manifest  from  the  history  of  the  legislation 
as  well  as  the  language  of  the  act,  which  plainly  contemplates 
that  every  part  of  the  offense,  except  the  death,  must  have 
occurred  in  this  state.  It  was  a  subject  of  doubt,  as  we  have 
seen,  whether  the  accused  could  be  tried  in  the  place  of  the 
stroke,  the  death  having  occurred  without  the  jurisdiction, 
and  it  was  to  remove  this  doubt  alone  that  this  and  similar 
legislation  was  resorted  to.  It  was,  of  course,  never  ques- 
tioned that  the  place  where  both  the  stroke  and  the  death 
occurred  was  the  place  where  the  crime  was  committed.  We 
are  relieved,  however,  from  all  doubt,  if  any  existed,  upon 
this  point,  by  the  opinion  of  Chief  Justice  Ruffin  in  State  v. 
Dunkley,  3  Ired.  116.  He  says  that  the  act  "does  not  profess 
to  define  'felonious  homicide,'  or  to  constitute  the  crime  by 
any  particular  acts,  but  merely  says  that  in  certain  cases  of 
felonious  homicide  the  offender  may  be  indicted,  and  of 
course  tried  and  punished  in  the  county  where  the  stroke  was 
given,  meaning,  though  it  does  not  (like  the  statute  2  and  3 
Edward  VI.)  expressly  say  so,  'in  the  same  manner  as  if  the 
death  had  happened  in  the  same  county  where  the  stroke  was 
given.'"  As  it  is  plain  that  in  contemplation  of  law  the 
stroke  was  given  in  Tennessee,  we  are  of  the  opinion  that 
there  was  error  in  refusing  to  give  the  instructions  prayed  for 
by  the  prisoners. 

The  fact  that  the  prisoners  and  the  deceased  were  citizens 
of  the  state  of  North  Carolina  cannot  affect  the  conclusion 
•**  we  have  reached.  If,  as  we  have  seen,  the  offense  was 
committed  in  Tennessee,  the  personal  jurisdiction  generally 
claimed  by  nations  over  their  subjects  who  have  committed 
offenses  abroad  or  on  the  high  seas  cannot  be  asserted  by  this 
state.  Such  jurisdiction  does  not  exist  as  between  the  states 
of  the  union  under  their  peculiar  relation  to  each  other 
(Rorer's  Interstate  Law,  308),  and  even  if  it  could  be  rightfully 
claimed  it  could  not  in  a  case  like  the  present  be  enforced 
in  the  absence  of  a  statute  providing  that  the  offense  should 
be  tried  in  North  Carolina.  Even  in  England,  where  it 
seems  the  broadest  claim  to  such  jurisdiction  is  asserted,  a 
statute  (33  Henry  VIII.)  appears  to  have  been  necessary  in 
order  that  the  courts  of  that  country  could  try  a  murder  com- 
mitted in  Lisbon  by  one  British  subject  upon  another:  Rex 
v.  Sawyer,  Russ.  &  R.  C.  C.  294,  cited  and  commented  upon 
in  State  v.  Dunkley,  3  Ired.  116.  In  People  v.  Merrill,  2  Park. 
C.  C.  600,  it  is  said  that,  by  the  common  law,  offenses  were 
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local,  and  the  jurisdiction  in  such  cases  depends  upon  sta- 
utory  provisions:  See,  also,  Wheaton  on  International  Law, 
115;  1  Wharton's  Criminal  Law,  271;  1  Bishop's  Criminal 
Law,  121.  Granting,  however,  that  in  some  instances  the 
jurisdiction  may  exist  without  statute,  it  is  not  exercised  in 
all  cases.  Dr.  Wharton  says:  "It  has  already  been  stated 
that  as  to  crimes  committed  by  subjects  in  foreign  civilized 
states,  with  the  single  exception  in  England  of  homicides, 
the  Anglo-American  practice  is  to  take  cognizance  only  of 
offenses  directed  against  the  sovereignty  of  the  prosecuting 
state,  perjury  before  consuls  and  forgery  of  government  doc- 
uments being  included  in  this  head."  To  the  same  effect  is  3 
American  and  English  Encyclopedia  of  Law,  539,  in  which  it  is 
said:  "As  to  offenses  committed  in  foreign  civilized  lands,  the 
country  of  arrest  has  jurisdiction  only  of  offenses  distinctively 
against  its  sovereignty":  See,  also,  Dr.  Wharton's  article 
upon  the  subject  in  1  Criminal  Law  Magazine,  922  715.  As 
between  the  states  the  question  is  so  clear  to  us  that  we  for- 
bear a  general  discussion  of  the  subject.  We  may  further 
remark  that,  while  it  is  true  that  the  criminal  laws  of  a  state 
can  have  no  extraterritorial  force,  we  are  of  the  opinion  that 
it  is  competent  for  the  legislature  to  determine  what  acts 
within  the  limits  of  the  state  shall  be  deemed  criminal,  and 
to  provide  for  their  punishment.  Certainly  there  could  be 
no  complaint  where  all  the  parties  concerned  in  the  homicide 
are  citizens  of  North  Carolina.  It  may  also  be  observed  that 
in  addition  to  its  common  law  jurisdiction  the  state  of  Ten- 
nessee has  provided  by  statute  for  the  trial  of  an  offender 
under  the  circumstances  of  this  case. 

For  the  reasons  given  we  are  constrained  to  say  that  the 
prisoners  are  entitled  to  a  new  trial. 

Conflict  of  Laws — Extraterritorial  Effect  of  Penal  Statutes. — 
The  criminal  lava  of  a  state  have  no  force  beyond  its  territorial  limits: 
Eke  parte  McNeeley,  36  W.  Va.  84;  32  Am.  St.  Rep.  831,  and  note.  See, 
also,  the  extended  note  to  Attrill  v.  Huntington,  14  Am.  St.  Rep.,  350. 

Criminal  Law — Jurisdiction. — Place  Where  Crime  Commuted:  Sea 
Ex  parte  McNeeley,  36  W.  Va.  84;  32  Am.  St.  Rep.  831,  and  note. 
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corporations. — process  against  a  corporation  must  be  served  upon 
its  principal  officer  within  the  jurisdiction  of  the  sovereignty  by  whose 
laws  it  exists,  and  authority  for  serving  it  in  any  other  manner  must  be 
conferred  by  the  statute  of  the  state  where  the  process  is  served. 

Corporation. — Process  may  be  Served  on  a  Foreign  Corporation  in 
this  state  if  it  is  doing  business  here  and  the  action  arises  out  of  such 
business. 

Corporation — Jurisdiction  Over  Foreign. — Service  of  process  on  an 
officer  of  a  foreign  corporation  who  is  casually  in  this  state  does  not, 
in  the  absence  of  a  statute  conferring  authority  to  make  such  service, 
give  the  courts  of  this  state  jurisdiction  over  such  corporation  when  it 
has  neither  an  agency  nor  property  in  this  state,  and  has  not  done  busi- 
ness therein  other  than  entering  into  a  contract  to  be  performed  in  an- 
other  state. 

Corporation — Personal  Liability  of  Stockholders— Enforcing  in 
Another  State. — If  the  statutes  of  a  state  in  which  a  corporation 
is  organized  create  a  liability  against  its  stockholders  for  their  propor- 
tion of  its  debts  this  liability  may  be  enforced  by  an  action  against 
them,  or  any  of  them,  in  any  other  state  in  which  jurisdiction  over 
them  can  be  obtained.  Nor  does  the  fact  that  in  the  state  in  which  the 
action  is  brought  the  liability  of  a  stockholder  in  a  domestio  corpora- 
tion can  be  enforced  only  by  a  suit  in  equity  require  the  creditor  of  the 
foreign  corporation  to  resort  to  a  like  suit,  nor  exclude  him  from  hit 
remedy  by  an  action  at  law. 

Action  against  the  Anchor  Coal  &  Development  Company 
and  B.  E.  Loomis,  one  of  its  stockholders,  to  recover  upon  a 
contract  for  work  and  labor  performed  for  the  corporation  in 
the  state  of  Washington.  The  complaint,  in  addition  to  stat- 
ing the  cause  of  action  against  the  corporation,  averred  that 
it  was  organized   under  the  laws  of  the  state  of  California; 
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that  the  defendant  Loomis  was  one  of  its  stockholders,  and 
that,  by  the  statute  of  California,  **  each  stockholder  of  a  cor- 
poration is  individually  and  personally  liable  for  such  propor- 
tion of  its  debts  and  liabilities  as  the  amount  of  stock  or 
shares  owned  by  him  bears  to  the  whole  of  the  subscribed 
capital  stock  or  shares  of  the  corporation,  and  for  a  like  pro- 
portion only  of  each  debt  or  claim  against  the  corporation. 
Any  creditor  of  the  corporation  may  institute  joint  or  severaL 
actions  against  any  of  its  stockholders  for  the  proportion  of 
his  claim  payable  by  each;  and  in  such  actiou  the  court  must 
ascertain  the  proportion  of  the  claim  or  debt  for  which  de- 
fendant is  liable,  and  a  several  judgment  must  be  rendered 
against  each  in  conformity  therewith."  Loomis  was  vice- 
president  and  general  manager  of  the  corporation,  and,  being 
temporarily  within  the  state,  the  summons  was  served  upon 
him  personally.  He  demurred  to  the  complaint  on  the 
ground  that  the  court  had  no  jurisdiction,  and  that  it  did 
not  state  a  cause  of  action  against  him.  The  corporation  ap- 
peared specially,  moving  to  6et  aside  the  service  of  process  on 
the  ground  that  such  service  was  unauthorized.  The  motion 
of  the  corporation  was  granted,  the  demurrer  of  the  defend- 
ant Loomis  was  sustained,  and  the  action  dismissed.  The 
plaintiffs  appealed. 

Milton  W.  Smith  and  Walter  8.  Perry,  for  the  appellants. 

Edward  B.  Watson,  James  F.  Watson,  and  Ben  B.  Beehman, 
for  the  respondents. 

34  Bean,  J.  1.  The  first  question  for  our  consideration  is 
whether  the  service  upon  the  general  manager  of  the  defend- 
ant corporation  in  the  state  of  Oregon  gave  the  court  jurisdic- 
tion of  the  corporation.  It  appears  from  the  affidavits  in 
support  of  and  against  the  motion  to  vacate  the  service 
that  the  defendant,  being  a  corporation  organized  and  exist- 
ing under  the  laws  of  California,  with  its  principal  office 
in  the  city  of  Oakland  in  that  state,  transacted  no  corporate 
business,  had  no  property  within  this  state,  and  had  no  agency 
for  the  transaction  of  any  portion  of  its  business  therein, 
but  that  at  the  time  its  general  manager  was-  served  he  was 
temporarily  within  the  state  for  the  purpose  of  negotiating  a 
sale  of  the  stock  and  plant  of  the  defendant  company  in  the 
state  of  Washington  to  residents  of  Oregon,  and  that  the  con- 
tract under  which  the  work  was  done  by  plaintiffs  in  Wash- 
ington was  made  and  entered  into  within  this  state.     The 
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claim  is  therefore  made  that  under  these  facts  the  service  upon 
Loomis  s*  could  not  bind  the  defendant  corporation,  or  give 
the  courts  of  this  state  jurisdiction  of  it.  By  the  common  law, 
process  against  a  corporation  must  be  served  upon  its  head 
or  principal  officer  within  the  jurisdiction  of  the  sovereignty 
by  whose  laws  it  exists,  and  any  authority  for  proceeding 
against  it  in  any  other  manner  must  be  conferred  by  statute 
of  the  state  where  process  is  served:  Moulin  v.  Trenton  etc.  Ins. 
Co.,  24  N.  J.  L.  222;  McQueen  v.  Middletown  Mfg.  Co.,  16  Johns. 
5.  The  inconvenience  and  often  manifest  injustice  of  exempt- 
ing a  corporation  from  being  sued  in  a  state  other  than  that 
in  which  it  was  created  has  caused  the  rule  in  modern  times 
to  be  very  much  relaxed,  and  it  is  now  generally  held  that 
where  a  corporation  created  in  one  jurisdiction  is  permitted, 
either  by  express  enactment  or  by  acquiescence,  to  do  busi- 
ness in  another,  it  is  to  be  deemed  a  resident,  and  subject  to 
the  jurisdiction  of  the  courts  of  the  latter  in  all  matters 
founded  upon  contracts  made  or  causes  of  action  arising 
there,  and  service  may  be  made  upon  it  in  the  same  manner 
as  a  domestic  corporation  where  the  law  does  not  provide 
otherwise:  2  Morawetz  on  Corporations,  980;  Miller  v.  Eastern 
Or.  Min.  Co.,  45  Fed.  Rep.  345;  St.  Clair  v.  Cox,  106  U.  S.  350. 
But  where  a  foieign  corporation  is  not  engaged  in  business 
in  the  state,  and  has  neither  an  agency  nor  property  therein, 
there  is  no  way  of  reaching  it  with  process,  and  service  upon 
an  officer  or  agent  of  the  corporation  residing  in  another  juris- 
diction, and  only  casually  in  the  state,  will  not,  in  the  absence 
of  a  statute  authorizing  such  service  confer  jurisdiction,  it 
being  deemed  that  his  official  character  does  not  accompany 
him  beyond  the  jurisdiction  in  which  the  corporation  was 
created:  Moulin  v.  Trenton  etc.  Ins.  Co.,  24  N.  J.  L.  234;  Mc 
Queen  v.  Middletown  Mfg.  Co.,  16  Johns.  5;  Peckham  v.  Haver- 
hill Parish,  16  Pick.  286;  Newell  v.  Great  Western  Ry.  Co.,  19 
Mich.  345;  Latimer  v.  Union  Pac.  Ry.  Co.,  43  Mo.  105;  97  Am. 
Dec.  378;  Slate  v.  District  Court  of  *6  Ramsey  County,  26 
Minn.  234;  Midland  etc.  Ry.  Co.  v.  McDermid,  91  111.  170; 
Phillips  v.  Burlington  Library  Co.,  141  Pa.  St.  462;  23  Am. 
St.  Rep.  304;  Clews  v.  Woodstock  Iron  Co.,  44  Fed.  Rep.  31. 

2.  This  state  permits  foreign  corporations  to  transact  busi- 
ness within  her  limits,  and,  either  by  express  enactment — 
as  in  case  of  certain  corporations— or  by  her  acquiescence, 
they  are  as  free  to  engage  in  legitimate  business  as  corpora- 
tions of  her  own  creation.     There  is  no  statute  expressly  pro- 

AM.  ST.  Ktr..  Vol.  XLL  -68 


834  Aldrich  v.  Anchor  Coal  etc.  Co.       [Oregon,. 

viding  for  service  of  process  upon  them,  except  in  the  case  of 
certain  named  corporations,  not  material  to  be  noted  in  this 
connection;  but  it  is  expressly  provided  by  section  516  of 
Hill's  Code  that  "  no  corporation  is  subject  to  the  jurisdiction 
of  a  court  of  this  state  unless  it  appear  in  the  court,  or  have- 
been  created  by  or  under  the  laws  of  this  state,  or  have  an 
agency  established  therein  for  the  transaction  of  some  portion 
of  its  business,  or  have  property  therein;  and  in  the  last  case 
only  to  the  extent  of  such  property  at  the  time  the  jurisdic- 
tion attached."  From  the  provisions  of  this  section  it  seems 
clear  that  when  service  is  made  within  the  state  upon  the- 
agent  of  a  foreign  corporation  it  is  essential,  in  order  to  give 
the  court  jurisdiction  to  render  a  personal  judgment,  that  it 
should  appear  somewhere  in  the  record  that  the  corporation 
has  an  agent  in  the  state,  conducting  some  portion  of  the 
business  for  which  it  was  organized.  It  proceeds  upon  the 
theory  that  when  a  foreign  corporation,  availing  itself  of 
the  rule  of  comity,  carries  on  its  business,  or  any  portion 
thereof,  in  this  state,  it  shall  be  treated  and  held  to  be  found 
here;  also,  to  respond  to  its  obligation  when  called  upon  to  do 
so  in  the  courts  of  the  state.  But  it  is  quite  clear  that  the 
mere  making  of  a  contract  in  this  state  with  plaintiffs,  to  be 
performed  in  Washington,  in  the  absence  of  a  more  definite 
statement  as  to  the  nature  and  terms  of  the  contract,  and  the 
fact  that  Loomis,  at  the  time  of  service  upon  him,  was  tem- 
porarily 8T  within  the  state  for  the  purpose  of  negotiating  a 
sale  of  the  property  of  the  defendant  corporation,  was  not  an 
invoking  of  the  comity  of  the  state  by  the  corporation  for  the 
exercise  of  its  franchise  or  the  transaction  of  any  portion  of 
the  business  for  which  it  was  organized,  and  did  not,  under 
the  statute,  give  the  court  jurisdiction;  and  hence  there  was 
no  error  in  sustaining  the  motion  to  vacate  the  service  upon 
Loomis:  Good  Hope  Co.  v.  Railway  Barb  Fencing  Co.,  22  Fed. 
Kep.  635. 

3.  The  remaining  question  is  whether  an  action  at  law  can 
be  maintained  in  this  state  to  enforce  a  stockholder's  liability 
created  by  the  laws  of  California.  By  the  statute  of  that  state 
each  stockholder  in  a  corporation  is  made  personally  and 
individually  liable  for  such  proportion  of  each  debt  or  claim 
against  the  corporation  as  the  amount  of  his  stock  bears  to 
the  whole  subscribed  capital  stock,  and  any  creditor  can  main- 
tain a  several  action  against  him  for  such  proportion  of  his 
claim:  Deering's  Civ.  Code,  sec.  322.    This  statute  has  repeat- 
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edly  been  before  the  courts  of  that  state  for  interpretation, 
and  the  construction  uniformly  put  upon  it  has  been  that  the 
liability  of  a  stockholder  for  the  corporate  debts  is  primary 
and  original,  and  in  no  way  dependent  or  contingent  upon  a 
recovery  against  the  corporation,  and  that  proceedings  in 
behalf  of  a  creditor  to  enforce  such  liability  may  be  had  in  an 
ordinary  action  at  law:  Mokelumne  Canal  etc.  Co.  v.  Wood- 
bury, 14  Cal.  265;  Davidson  v.  Rankin,  34  Cal.  503;  Young  v. 
Rosenbaum,  39  Cal.  646;  Sonoma  Valley  Bank  v.  Hill,  59  Cal. 
107;  Morrow  v.  Superior  Court,  64  Cal.  383;  Borland  v.  Haven, 
37  Fed.  Rep.  394.  It  will  thus  be  seen  that  the  liability  of  a 
stockholder  in  a  California  corporation  is,  by  the  statute  and 
decisions  of  that  state,  a  liability  in  the  nature  of  a  contract, 
the  same  in  legal  effect  as  if  he  had  separately  and  directly 
contracted  with  a  creditor  to  pay  such  proportion  of  his  claim 
as  the  amount  of  his  stock  bears  to  the  whole  subscribed  *® 
capital  stock,  and  is  enforceable  by  an  action  at  law  in  the 
same  manner,  and  we  cannot  see  why  it  may  not  be  so  enforced 
in  this  state.  The  statute  indeed  creates  a  new  right  and  lia- 
bility not  existing  at  common  law,  but  does  not  prescribe  a 
peculiar  remedy  for  its  enforcement;  it  only  declares  that  it 
may  be  enforced  by  action,  leaving  the  creditor  to  select  such 
common-law  remedies  as  may  be  in  use  in  the  jurisdiction 
where  the  suit  is  brought  to  enforce  such  liability.  .When  a 
statute  not  only  creates  a  new  right  and  liability  against  a 
stockholder,  but  prescribes  a  peculiar  remedy  for  its  enforce- 
ment, such  remedy  is  sometimes  held  to  be  exclusive,  and 
often  cannot  be  enforced  in  another  state  by  the  employment 
of  the  remedies,  and  according  to  the  course  of  procedure, 
provided  by  its  laws.  In  such  case  it  would  seem  the  cred- 
itor can  enforce  the  stockholder's  liability  only  in  the  state 
where  the  corporation  exists:  Cook  on  Stocks  and  Stockhold- 
ers, sec.  219;  Nimick  v.  Mingo  Iron  Works,  25  W.  Va.  184;  not, 
however,  because  the  liability  is  not  recognized  as  valid  and 
binding,  but  because  the  forum  where  it  is  sought  to  be 
enforced  is  incapable  of  administering  the  peculiar  remedy 
provided  for  its  enforcement.  Where  a  liability,  however,  is 
created  by  statute,  without  making  the  procedure  for  its 
enforcement,  as  it  were,  a  part  of  the  liability,  we  cannot  see 
why  it  should  not  be  enforced  in  any  court  having  jurisdic- 
tion of  the  subject  matter  and  parties.  There  is  no  difference 
between  a  statutory  and  a  common-law  right  or  liability  in 
this  regard.     The  nature  of  the  remedy  or  the  jurisdiction  of 
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the  court  to  enforce  it  does  not  in  any  manner  depend  on  the 
question  whether  it  is  the  one  or  the  other.  "Whenever,"  gays 
Mr.  Justice  Miller,  "  hy  either  the  common  law,  or  the  statute 
law  of  the  state,  a  right  of  action  has  become  fixed  and  a  legal 
liability  incurred,  that  liability  may  be  enforced  and  the  right 
of  action  pursued  in  any  court  which  has  jurisdiction  of  such 
matters  and  can  obtain  jurisdiction  of  the  parties":  Dennick 
v.  Railroad  *•  Co.,  103  U.  S.  18.  And,  in  general,  a  creditor 
of  a  corporation  whose  shareholders  are  by  a  statute  made 
personally  liable  in  the  nature  of  a  contract  for  its  debts  may 
maintain  a  suit  or  action  to  enforce  this  liability  in  any  court 
capable  of  administering  the  proper  relief,  whenever  he  can 
obtain  jurisdiction  over  the  parties,  if  it  is  not  opposed  to  the 
legislation  or  public  policy  of  the  state  in  which  it  is  sought 
to  be  enforced:  Thompson  on  Liability  of  Stockholders,  sec. 
8;  Flash  v.  Conn,  109  U.  S.  371;  16  Fla.  428;  26  Am.  Rep. 
721;  Aullman'&  Appeal,  98  Pa.  505;  Ex  parte  Van  Riper,  20 
Wend.  614. 

It  is  insisted,  however,  by  counsel  for  defendant,  that 
because  the  rule  prevails  in  this  state  that  the  liability  of  a 
stockholder  to  the  creditors  of  a  domestic  corporation  can  be 
enforced  only  in  equity,  resort  must  be  had  to  the  same  forum 
to  enforce  the  personal  statutory  liability  of  a  stockholder  in 
a  foreign*  corporation.  We  are  unable  to  concur  in  this  view; 
the  liability  of  a  stockholder  in  this  state  is  upon  his  obli- 
gation to  contribute  to  the  capital  stock,  which  is  regarded  as 
a  trust  fund  to  be  held  by  the  corporation  for  the  benefit  of 
its  creditors.  He  is  not  personally  liable  to  the  creditors, 
except  through  the  corporation,  and  the  creditor  is  not  given, 
either  by  the  constitution  or  statute,  any  remedy  against  the 
stockholder,  except  to  require  him,  in  case  of  the  insolvency 
of  the  corporation,  to  contribute  for  the  benefit  of  the  creditors 
the  amount  of  his  unpaid  subscription,  hence  his  remedy  to 
enforce  this  liability  is  in  equity,  where  the  rights  of  the  cor- 
poration, the  stockholders,  and  creditors  can  be  adjusted  in 
one  suit:  Ladd  v.  Cartwright,  7  Or.  329;  Hodge  v.  Silver  Hill 
Min.  Co.,  9  Or.  200;  Brundage  v.  Monumental  etc.  Min.  Co., 
12  Or.  322;  Patterson  v.  Lynde,  106  U.  S.  519.  But  the  lia- 
bility sought  to  be  enforced  in  this  action  is,  by  the  statutes 
and  decisions  of  California,  a  legal  liability  in  the  nature  of  a 
contract  in  favor  of  the  creditor  and  against  the  stockholder, 
enforceable  *°  in  an  ordinary  action  at  law,  and  there  is  no 
sufficient  reason  why  it  may  not  be  enforced  in  the  courts  of 
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this  state  the  same  as  any  other  legal  liability  arising  on  con- 
tract made  in  another  state. 

For  the  reasons  suggested  the  judgment  of  the  court  below 
will  be  affirmed  as  to  the  defendant  corporation  and  reversed 
and  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion  as  to  defendant  Loomis. 


Corporations,  Foreign — Service  of  Process  on  Whom#  Mads. — Juris- 
diction over  a  foreign  corporation  cannot  be  obtained  by  service  of  process 
upon  a  person  who  is  not  its  cashier,  director,  or  managing  agent:  Taylor  v. 
Granite  State  etc  Assn.,  136  N.  Y.  343;  32  Am.  St.  Rep.  749.  When  a  cor- 
poration,  organized  and  doing  business  under  the  law  of  one  state,  contracts  a 
debt  through  its  authorized  agent  in  another  state  he  is  so  far  its  managing 
agent  there  that  service  of  process  upon  him  for  the  debt  while  he  is  tem- 
porarily within  the  state  will  bind  the  corporation:  Klopp  v.  Greston  City  etc. 
Water  Works  Co..  34  Neb.  808;  33  Am.  St.  Rep.  666;  Reyer  v.  Odd  Fellow*'  etc 
Atari.,  157  Mass.  367;  34  Am.  St  Rep.  288,  and  note.  See  the  note  to 
Blanc  v.  Paymaster  Min.  Co.,  29  Am.  St.  Rep.  157,  and  the  extended  note 
to  Hampton  v.  Weare,  66  Am.  Dec.  121. 

Corporations,  Foreign — Where  mat  be  Sued. — A  corporation  may- 
be sued  in  a  state  other  than  that  in  which  is  its  principal  office  when  it  is 
also  a  corporation  of  the  state  in  which  it  is  sued,  and  by  the  law  of  that 
state  jurisdiction  of  a  domestic  corporation  is  not  confined  to  the  county  in 
which  its  principal  office  is  or  chief  officer  resides:  Baltimore  etc.  R.  R.  Co.  v. 
Gallahue,  12  Gratt.  655;  65  Am.  Dec.  254.  In  Massachusetts  a  foreign  cor- 
poration may  make  contracts,  and  may  sue  and  be  sued  thereon:  Folger  v. 
Columbian  Ins.  Co.,  99  Mass.  267;  96  Am.  Dec.  747,  and  note;  and  the  same 
is  true  in  Illinois:  Hannibal  etc.  R.  R.  Co.  v.  Crane,  102  111.  249;  40  Am.  Rep. 
581.  A  railroad  incorporated  in  Maryland,  but  leasing  and  operating  a 
railroad  in  Virginia,  is  subject  to  suit  in  the  latter  state:  Baltimore  etc.  R.  R. 
Co.  v.  Wigldman,  29  Gratt.  431;  26  Am.  Rep.  384.  Process  may  be  served 
on  the  agents  of  foreign  corporations  doing  business  within  the  state  as  well 
as  upon  the  agents  of  domestic  corporations  under  the  Illinois  act  of  1853: 
Mineral  Point  R.  R.  Co.  v.  Keep,  22  III.  9;  74  Am.  Dec.  124. 

Corporations,  Foreign — Process  on  Officer  Casiai.lt  in  State. — 
Service  of  process  upon  an  officer  of  a  foreign  corporation  who  is  temporarily 
in  another  state,  and  who  does  not  voluntarily  appear  to  the  action,  does  not 
give  the  courts  of  that  state  jurisdiction  over  the  corporation:  Latimer  v. 
Union  I'ac.  Ry.  E.  D.,  43  Mo.  105;  97  Am.  Dec.  378;  Phillips  v.  Burlington 
Library  Co..  141  Pa.  St.  462;  23  Am.  St.  Rep.  304,  and  note.  It  is  not 
necessary,  under  the  Michigan  statute,  that  the  officer  or  agent  of  a  foreign 
corporation  upon  whom  service  of  process  is  made  while  in  the  state  should 
be  in  the  state  on  official  business  for  his  corporation,  or  be  specially  author- 
ized by  it  to  receive  service  of  process:  Shickle  etc.  Iron  Co.  v.  8.  L.  Wiley 
Construction  Co.,  61  Mich.  226;  1  Am.  St  Rep.  571.  See,  also,  the  note  to 
Klopp  v.  Creston  City  etc.  Water  Works  Co.,  34  Neb.  808;  33  Am.  St  Rep.  666, 
and  the  extended  note  to  Hampson  v.   Weare,  66  Am.  Dec.  122. 

Corporations.  — Enforcing  Liability  or  Stockholders  in  Foreign 
Jorihdiction:  See  the  extended  notes  to  Fowler  v.  Lamson,  37  Am.  St  Rep. 
169,  and  Thompson  v.  Reno  Sao.  Bank,  3  Am.  St  Rep.  868. 
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Appellate  Procedure,  Adverse  Party,  Who  is.— Every  party  whose 
interest  in  relation  to  the  judgment  or  decree  appealed  from  is  in  con- 
flict with  the  reversal  or  modification  sought  by  the  appeal,  is  an  adverse 
party,  and  must  be  served  with  a  notice  of  appeal  under  a  statute 
requiring  the  appellant  to  serve  such  notice  on  the  adverse  party.  The 
notice  must  be  served  on  all  persons  whose  interests  are  adverse  to  the 
party  appealing. 

Appellate  Procedure,  Adverse  Parties  Who  are  not. — Persons  who 
are  affected  by  a  judgment  to  the  same  extent  as  the  appellant,  and  who 
would  be  equally  benefited  with  him  by  a  reversal  or  modification 
thereof,  are  not  adverse  parties,  and  therefore  he  need  not  serve  them 
with  the  notice  of  his  appeal.  Therefore,  if  a  judgment  is  against  a 
defendant  and  his  sureties,  he  may  appeal  therefrom  without  serving 
them  with  his  notice  of  appeal,  or  otherwise  making  them  parties  to 
the  appellate  proceeding. 

Shipping  and  Admiralty,  Maritime  Contracts,  What  are  not. — A 
contract  for  building  a  ship  or  supplying  engines,  timber,  or  other 
material  for  its  construction  is  not  a  maritime  contract. 

Shipping  and  Admiralty  Jurisdiction. — Proceedings  in  Rem  in  State 
Courts  against  a  vessel  to  enforce  a  lien  given  by  a  state  statute  for 
materials  furnished  in  its  construction  may  be  maintained  without 
interfering  with  the  jurisdiction  vested  in  the  courts  of  the  United 
States  respecting  maritime  causes  of  action. 

Shipping  and  Admiralty— Maritime  Contracts,  What  are  not. — The 
fact  that  some  of  the  materials  used  in  the  construction  of  a  vessel  were 
furnished  after  it  was  launched  and  afloat  does  not  show  that  the  con- 
tract under  which  they  were  furnished  was  a  maritime  contract,  nor 
that  a  proceeding  in  rem  to  enforce  the  lien  for  such  materials  cannot 
be  maintained  in  the  state  courts. 

Statute  of  Limitations— Running  Account. — If  a  statute  provides  that 
all  actions  against  a  boat  or  vessel  to  enforce  a  lien  for  materials  fur- 
nished in  its  construction  shall  be  commenced  within  one  year  after  the 
cause  of  action  accrues,  and  the  materials  are  furnished  under  circum- 
stances which  indicate  a  running  account  during  the  process  of  the 
building  of  the  boat,  the  transaction  is  regarded  as  a  single  one,  and 
the  action  may  be  sustained  if  commenced  within  a  year  after  furnish- 
ing the  last  item,  though  other  items  were  sold  and  delivered  more  than 
a  year  before  the  action  was  brought. 

Practice. — An  Answer  is  not  Frivolous  unless  it  appears  to  be  so  by  the 
bare  statement  of  it,  and  without  argument. 

Practice. — A  Motion  to  Strike  Out  part  of  a  pleading  as  irrelevant, 
should  be  denied  if  it  states  a  semblance  of  a  cause  of  action  or  of 
defense.  The  proper  mode  of  testing  the  sufficiency  of  a  cause  of  action 
or  of  defense  is  by  demurrer,  and  not  by  motion  to  strike  out. 

Likn  of  Materialman,  Contractor  cannot  Avoid  or  Waive. — If  a 
state  statute  gives  a  lien  against  vessels  for  all  debts  of  persons  by 
virtue  of  contracts,  express  or  implied,  with  the  owners  of  such  vessels 
or  with  the  agents,  contractors,  or  subcontractors,  of  such  owner,  or 
any  of  them,  on  account  of  labor  done  or  materials  furnished  in  the 
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building  of  such  vessel,  such  lien  in  favor  of  a  materialman  cannot  be 
waived  or  destroyed  by  the  contractor  to  whom  he  furnished  the 
materials,  nor  by  the  payment  to  the  contractor  of  the  entire  sum  to 
which  he  was  entitled  by  the  terms  of  bis  contract  for  building  such 
vessel. 

Action  by  Smith  Brothers  &  Co.  against  the  boat  Victorian 
to  enforce  a  lien  as  materialman.  Judgment  for  the  plain- 
tiff. 

William  W.  Cotton  and  Zera  Snow,  for  the  appellant. 

Earl  C.  Bronaugh,  William  D.  Fenton,  Lewis  L.  McArthur, 
and  Earl  C.  Bronaugh,  Jr.,  for  the  respondents. 

1,6  Lord,  C.  J.  1.  This  is  an  action  brought  against  the 
defendant  boat,  Victorian,  under  the  provisions  of  the  boat 
lien  law  (sec.  3690,  et  seq.),  to  enforce  a  lien  for  materials 
alleged  to  have  been  furnished  by  the  plaintiffs  to  one  J.  F. 
Steffen,  and  to  have  been  used  by  him  as  a  contractor  in  the 
construction  of  the  defendant  boat.  The  record  discloses 
that  the  sheriff  of  Multnomah  county  seized  the  boat,  where- 
upon the  Oregon  Short  Line  Railway  Company,  as  defendant 
and  claimant,  filed  its  undertaking  as  provided  by  section 
3698  of  Hill's  Code,  with  D.  P.  Thompson  and  J.  W.  Troupe  as 
sureties,  and  obtained  its  release,  and  thereafter  appeared  in 
the  action  as  such  defendant  and  claimant.  After  trial,  the 
court  rendered  a  judgment  against  the  boat  Victorian,  and, 
also,  under  section  3701  of  Hill's  Code,  against  the  defendant 
company  and  its  sureties  in  the  undertaking. 

191  From  this  judgment  the  defendant  company  has  ap- 
pealed, but  neither  D.  P.  Thompson  nor  J.  W.  Troupe  has 
joined  in  the  appeal,  nor  has  it  served  notice  of  such  appeal 
upon  them,  or  either  of  them.  Upon  this  state  of  the  case 
plaintiffs  have  moved  to  dismiss  the  appeal,  upon  the  ground 
that  Thompson  and  Troupe  are  so  connected  in  the  judg- 
ment, and  would  be  so  affected  by  its  modification  or  reversal, 
that  they  are,  as  to  the  plaintiffs  or  defendants,  an  "  adverse 
party,"  within  the  meaning  of  the  statute  in  relation  to 
appeals,  and,  therefore,  necessary  parties  to  give  the  appel- 
late court  jurisdiction  to  revise  or  reverse  it.  Our  code  pro- 
vides that  "any  party  to  a  judgment  or  decree  ....  may 
appeal,"  and  that  "the  party  appealing  is  known  as  the 
appellant,  and  the  adverse  party  as  the  respondent":  Code, 
sec.  536.  "Any  party"  evidently  refers  to  any  person  who 
ia  a  party  to  the  action.     To  take  an  appeal  it  is  required 


840  The  Victorian.  [Oregon, 

that  u  the  appellant  shall  cause  a  notice  to  be  served  on  the 
adverse  party,  and  file  the  original  with  proof  of  service 
indorsed  thereon  with  the  clerk":  Code,  sec.  537.  Who, 
then,  is  "an  adverse  party,"  within  the  meaning  of  those 
provisions  of  the  code,  upon  whom  the  notice  of  appeal  must 
be  served?  Evidently  every  party  whose  interest  in  relation 
to  the  judgment  or  decree  appealed  from  is  in  conflict  with 
the  modification  or  reversal  sought  by  the  appeal.  Such  has 
been  declared  to  be  the  meaning  of  the  words  "adverse 
party"  as  used  in  the  statutes  of  other  states:  Thompson  v. 
Ellsworth,  1  Barb.  Ch.  627;  Cotes  v.  Carroll,  28  How.  Pr.  436; 
Hiscock  v.  Phelps,  2  Lans.  106;  Wheeler  v.  Hartshorn,  40  Wis. 
96;  Senter  v.  De  Bernal,  38  Cal.  640;  Lillienthal  v.  Caravita, 
15  Or.  341. 

2.  The  notice  must  be  served  on  all  parties  whose  interests 
are  adverse  to  the  party  appealing.  The  question,  then,  is 
whether  Thompson  and  Troupe,  who  have  not  appealed  from 
the  judgment,  are  to  be  deemed  adverse  parties  so  as  to  re- 
quire them  to  be  served  with  notice  of  128  the  appeal.  They 
certainly  have  no  interests  in  the  case  which  are  adverse  to 
or  in  conflict  with  those  of  the  appellant.  The  judgment  is 
against  them  and  the  appellant,  as  well  as  the  boat,  for  a 
specific  sum  of  money.  Its  modification  or  reversal  would 
affect  them  precisely  as  it  would  affect  the  appellant,  indi- 
cating that  its  and  their  interests  are  identical,  and  not  ad- 
verse. The  party  interested  in  sustaining  the  judgment  or 
decree  is  an  adverse  party  to  the  appellant,  and,  as  such,  is 
entitled  to  notice  of  the  appeal.  Thompson  and  Troupe  are 
not  interested  in  sustaining,  but  in  defeating,  the  judgment, 
and  are  not  parties  whose  interests  are  in  conflict  with,  or 
adverse  to,  the  party  appealing.  "Our  code,"  says  Sander- 
son, J.,  "allows  any  and  every  party  who  is  aggrieved  to 
appeal  without  joining  any  one  else,  no  matter  what  may  be 
the  character  of  the  judgment  against  him,  whether  joint  or 
several,  and  in  this  respect  works  a  change  from  the  former 
practice;  but  he  is  required  to  notify  all  other  parties  who 
are  interested  in  opposing  the  relief  which  he  seeks  by  his 
appeal,  if  they  have  formally  appeared  in  the  action  in  the 
court  below,  or  his  appeal,  as  to  those  not  served,  will  prove 
ineffectual,  and  also  as  to  those  served,  if  the  relief  sought  is 
of  such  a  character  that  it  cannot  be  granted  as  to  the  latter 
without  being  granted  as  to  the  former  also":  Senter  v.  De 
Bernal,  38  Cal.  642.     Thompson  and  Troupe  are  not  parties 
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"  who  are  interested  in  opposing  the  relief  which  the  appel- 
lant seeks  by  his  appeal,"  and,  therefore,  it  is  not  required 
to  notify  them.  When,  of  parties  who  are  interested  in  op- 
posing the  relief  sought  by  the  appeal,  some  are,  and  others 
are  not,  served,  the  appeal  will  prove  ineffectual  when  the 
relief  sought  is  of  such  character  that  it  cannot  be  granted  to 
those  served  without  being  granted  as  to  those  not  served. 
As  Thompson  and  Troupe  were  not  interested  in  sustaining 
the  judgment  from  which  the  appeal  is  brought,  they  are  not 
"  an  adverse  party  "  within  the  meaning  of  the  statute,  and 
consequently  are  not  entitled  to  notice  of  appeal. 

129  3.  The  next  objection  involves  the  right  of  the  court 
to  enforce  the  lien  by  a  proceeding  in  rem.  It  is  founded  upon 
the  assumption  that  the  lien  sought  to  be  enforced  arose  out 
of  a  maritime  contract,  and  constituted,  therefore,  a  maritime 
cause  of  action.  By  the  ninth  section  of  the  judiciary  act  of 
1789  the  district  courts  of  the  United  States  are  invested  with 
the  exclusive  jurisdiction  of  all  maritime  causes  of  action, 
saving  to  suitors  in  all  cases  the  right  of  the  common-law 
remedy  where  the  common  law  is  competent  to  give  it.  The 
contention  is  that  the  common-law  remedy  thus  saved  to 
suitors  does  not  extend  to  the  enforcement  of  liens  by  a  pro- 
ceeding in  rem,  and,  consequently,  that  a  cause  of  action 
arising  out  of  a  maritime  contract  belongs  exclusively  to  the 
admiralty  jurisdiction.  The  action  was  brought  under  section 
3690,  to  enforce  a  lien  on  the  boat  Victorian,  for  materials 
alleged  to  have  been  furnished  to  and  used  by  the  contractor 
in  the  construction  of  such  boat.  The  findings  show  that 
the  boat  was  launched  before  it  was  completed,  and  some  of 
such  materials  were  furnished  and  used  after  it  was  launched, 
but  before  it  was  completed.  When  the  action  was  com- 
menced the  boat  had  not  been*  enrolled  or  licensed,  though 
application  had  been  made  to  the  proper  authorities  to  have 
it  enrolled  and  licensed  under  the  name  Victorian.  The 
lien  given  under  our  subdivision  2  of  section  3690  is  almost 
identical  with  that  given  under  section  14  of  the  Massa- 
chusetts statute,  and  under  either  statute  such  lien  may  be 
enforced  by  a  proceeding  in  rem.  In  Atlantic  Works  v.  The 
Glide,  157  Mass.  525,  34  Am.  St.  Rep.  305,  the  jurisdiction  of 
the  courts  of  a  state  to  enforce  liens  by  a  proceeding  in 
rem  for  labor  and  materials  furnished  in  repairing  domestic 
vessels  was  thoroughly  examined  and  upheld.  As  the  court 
was  divided,  the  case  is  especially  valuable  in  presenting  the 
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authorities,  and  the  reasons  for  and  against  the  exercise  of 
euch  jurisdiction  by  state  courts.  But  we  are  not  concerned 
with  the  validity  of  the  jurisdiction  lso  where  it  is  exercised 
to  enforce  a  lien  for  labor  or  materials  furnished  in  repairing 
domestic  vessels.  As  Field,  J.,  said:  "  We  do  not  find  it 
necessary  to  determine  whether,  under  the  existing  decisions 
of  the  supreme  court  of  the  United  States,  and  the  existing 
admiralty  rules,  this  court  has  jurisdiction  to  enforce  a  lien 
created  by  the  statutes  of  the  state  for  materials  used  or  labor 
performed  in  repairing  a  domestic  vessel ":  McDonald  v.  The 
Nimbus'  137  Mass.  363.  It  may  be  conceded  that  the  weight 
of  judicial  authority  is  opposed  to  the  exercise  of  such  juris- 
diction by  the  state  courts  in  cases  of  that  kind,  without  affect- 
ing the  validity  of  its  exercise  in  cases  of  this  kind,  unless 
the  provisions  in  relation  to  them  contained  in  the  statute 
are  so  inseparably  connected  that  one  cannot  stand  without 
the  other.  But  this  is  not  so.  The  lien  given  for  materials 
furnished  or  labor  done  in  repairing  vessels  is  distinct  and 
separate  from  that  given  for  the  building  or  construction  of 
vessels,  and  a  denial  of  the  power  of  the  court  to  enforce  a  lien 
in  the  first  case  in  no  way  involves  or  affects  the  power  of  the 
court  to  enforce  the  lien  in  the  latter. 

In  Sheppard  v.  Steele,  43  N.  Y.  56,  3  Am.  Rep.  660,  the  lien 
and  its  enforcement  in  the  state  courts  for  materials  furnished 
in  the  construction  of  a  boat  was  upheld  notwithstanding  pre- 
viously in  The  Josephine,  39  N.  Y.  19,  the  enforcement  of  a 
lien  for  supplies  furnished  a  domestic  vessel  at  her  home  port 
was  denied,  and  the  same  statute  in  that  regard  declared  to 
be  void,  upon  the  ground  that  these  different  matters,  al- 
though contained  in  the  same  statute,  were  not  so  blended, 
or  one  so  dependent  on  the  other  as  to  render  the  whole  stat- 
ute inoperative  or  void.  No»  will  we  assume  that  a  statute  is 
void  in  part  in  order  to  defeat  a  right  involved  under  another 
part.  We  regard  the  act  and  its  amendment  as  one  statute. 
We  test  the  right  claimed  under  it  by  viewing  the  statute 
as  a  whole.  We  construe  them  together  as  one  statute.  That 
a  statute  1S1  which  gives  a  lien  upon  vessels  and  furnishes 
a  means  of  enforcing  it,  in  cases  of  contracts  not  maritime,  is 
valid,  is  not  now  open  to  question;  and  that  contracts  for  the 
building  of  vessels  or  ships,  or  for  labor  performed  or  mate- 
rials furnished  in  their  construction,  are  not  maritime  con- 
tracts, and  not  cognizable  in  admiralty,  is  affirmed  by  the 
whole  current  of  judicial  authority,  both  federal  and  state. 
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In  Roach  v.  Chapman,  22  How.  129,  the  suit  was  brought  to 
enforce  a  claim  for  a  part  of  the  price  of  machinery  furnished 
in  the  construction  of  a  steamboat,  and  it  was  held  that  the 
contract  out  of  which  the  claim  arose  was  not  maritime.  Mr. 
Justice  Greer,  in  delivering  the  unanimous  opinion  of  the 
court,  said:  "A  contract  for  building  a  ship  or  supplying 
engines,  timber,  or  other  material  for  her  construction  is 
clearly  not  a  maritime  contract.  Any  former  dicta  or  deci- 
sions which  seem  to  favor  a  contrary  doctrine  were  overruled 
by  this  court  in  People's  Ferry  Co.  v.  Beers,  20  How.  393": 
The  Belfast,  7  Wall.  624;  Edwards  v.  Elliott,  21  Wall.  553;  The 
Orpheus,  2  Cliff.  29;  The  Norway,  3  Ben.  165;  Smith  v.  The 
Royal  George,  1  Woods,  293.  In  Foster  v.  The  Richard  Bus- 
teed,  100  Mass.  409,  1  Am.  Rep.  125,  under  a  statute  like  our 
own,  Foster,  J.,  said:  "The  statutes  of  this  commonwealth 
giving  a  lien  on  a  ship  or  vessel  for  labor  performed  and 
materials  furnished  in  its  construction  are  regarded  by  this 
court  as  constitutional  and  valid  enactments,  and  have  been 
recognized  to  be  so  in  numerous  decisions":  Sinton  v.  The 
Roberts,  34  Ind.  448;  7  Am.  Rep.  229;  Sheppard  v.  Steele,  43 
N.  Y.  52;  3  Am.  Rep.  660;  Thorsen  v.  The  J.  B.  Martin,  26 
Wis.  488;  7  Am.  Rep.  91;  Scull  v.  Shakespear,  75  Pa.  St.  297; 
Edwards  v.  Elliot,  34  N.  J.  L.  96.  So  that  we  reach  the  ques- 
tion which  we  are  required  to  decide,  holding,  at  least,  that 
the  statute  is  valid  and  operative,  in  so  far  as  it  gives  a  lien 
for  labor  performed  or  materials  furnished  in  the  construction 
of  ships  or  vessels,  and  provides  for  its  enforcement  by  a  pro- 
ceeding in  rem. 

'*'  The  inquiry,  then,  is  whether,  upon  the  facts,  the  con- 
tract is  maritime.  If  it  is,  the  cause  of  action  arising  out  of 
it  falls  within  the  exclusive  jurisdiction  of  the  admiralty 
courts;  on  the  other  hand,  if  the  contract  out  of  which  the 
cause  of  action  arose  is  not  a  maritime  contract,  the  cause  is 
one  of  which  the  admiralty  courts  have  no  jurisdiction.  The 
fact  that  some  of  the  materials  were  furnished  after  the  boat 
was  launched  and  afloat  is  the  only  circumstance  that  can 
be  relied  upon  to  class  the  contract  as  maritime.  This  is 
upon  the  hypothesis  that  the  materials  furnished  after  a  boat 
or  vessel  is  afloat,  though  for  its  completion,  make  the  con- 
tract maritime,  and  consequently  that  the  contract  is  not  to 
be  performed  on  land.  It  is  true  that  contracts  relating  to 
commerce  and  navigation  are  classed  as  maritime  contracts; 
but  the  simple  fact  that  an  incomplete  or  unfinished  vessel 
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has  been  launched  into  the  water  when  a  contract  relating  to 
her  completion  is  made  in  no  way  fixes  or  determines  its 
character.  In  such  case  the  work  performed  or  the  material 
furnished  is  in  constructing  the  boat  or  vessel,  and  to  bring 
her  into  existence  as  a  complete  entity.  There  is  a  marked 
difference  between  furnishing  materials  to  a  vessel  already  in 
existence  and  furnishing  them  to  bring  one  into  existence. 
The  latter  are  for  her  construction,  and  the  contract  is  not 
maritime.  The  idea  is  that  the  vessel,  when  completed,  will 
be  used  for  maritime  purposes,  but  until  then  she  is  in  the 
process  of  construction — a  structure  under  state  control — and 
a  claim  for  materials  furnished,  though  she  inaj'  be  afloat,  is 
not  a  maritime,  but  a  land,  contract.  The  fact,  therefore,  that 
the  work  was  done  or  the  material  furnished  after  the  vessel 
was  launched  does  not  per  se,  as  the  cases  show,  render  the 
contract  maritime.  In  Wilson  v.  Lawrence,  82  N.  Y.  411,  the 
vessel  was  launched  before  it  was  completed,  and  thereafter 
the  plaintiff  contracted  to  furnish  her  with  sails,  as  a  part  of 
and  to  complete  the  work  of  construction.  The  question  was 
whether  133  the  furnishing  of  sails  after  launching  was  a 
land  contract  or  one  purely  maritime.  The  court  held  that 
it  was  a  land  contract,  and  that  the  lien  attached.  Finch,  J., 
said:  "It  is  doubtless  true  that,  before  launching,  the  con- 
tracts for  construction  are  more  easily  and  strongly  shown  to 
be  land  contracts,  but  no  case  holds  that  the  work  of  build- 
ing or  constructing  a  vessel  cannot  proceed  after  the  launch. 
Indeed,  no  case  could  hold  that,  for  it  is  purely  a  question  of 
fact.     A  vessel  may  be  unfinished  when  launched,  and  the 

work  of  building  may  continue  while  she  is  in  the  water 

In  Roach  v.  Chapman,  22  How.  129,  the  court  held  that  'a 
contract  for  building  a  ship  or  supplying  engines,  timber,  or 
other  material  for  her  construction  is  clearly  not  a  maritime 
contract.'  If  an  engine  is  an  essential  part  of  the  construc- 
tion of  a  vessel  propelled  by  steam,  why  are  not  the  sails  an 
essential  part  of  the  construction  of  a  sailing  vessel?  Is  the 
ship  without  these  necessary  aids  any  more  built  or  con- 
structed in  the  one  case  than  the  other?  ....  We  are  satis- 
fied that  the  contract  in  this  case  was  a  land  contract  and 
that  the  lien  attached."  In  McDonald  v.  The  Nimbus,  137 
MasB.  360,  Field,  J., said:  "The  facts  show  that  the  materials 
furnished  in  this  case  were  furnished  in  the  construction  of 
the  vessel.     She  was  not  so  far  constructed  as  to  be  fitted  for 
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sea  and  used  as  a  commercial  vessel  after  her  arrival  in 
Gloucester":  Baizley  v.  The  Odorilla,  121  Pa.  St.  233. 

In  the  case  of  The  Iosco,  Brown's  Admr.  495,  a  hull  com- 
pleted at  the  place  of  launching  received  a  small  cargo  of 
flour  as  ballast,  was  towed  with  her  spars  on  deck  to  another 
port,  where  her  masts  were  stepped  and  the  vessel  put  in  con- 
dition for  navigation,  and  it  was  held  that  the  work  was  done 
in  the  building  of  a  vessel,  and  that  admiralty  had  no  juris- 
diction.    Mr.  Justice  Longyear  said:  "  What  libelants  did  and 
furnished  were  clearly  by  way  of  completing  the  construc- 
tion of  the  vessel,  and  constituted  1M  in  no  sense,  within 
the  meaning  of  the  maritime  law,  repairs  and  materials,  for 
which  by  that  law  an  action  in  rem  will  lie.     It  makes  no 
difference  that  the  vessel  was  in  the  water.     It  is  always  the 
case  that  a  portion  of  the  construction  of  a  vessel  is  done  after 
she  has  been  put  in  the  water.     Neither  is  there  any  thing  in 
the  position  of  libelant's  advocate  that  the  schooner  had  to 
all  intents  and  purposes  assumed  the  position  and  liabilities 
of  a  vessel,  by  taking  in  and  transporting  freight  on  her  trip 
from  Alabaster  to  Bay  City,  and  that  therefore  what  was 
done  and  furnished  to  and  for  her  at  the  latter  place  by  libel- 
ants must  be  deemed  as  repairs,  etc.     The  undisputed  testi- 
mony is  that  the  flour,  etc.,  were  taken  as  ballast.     But  even 
if  this  were  otherwise,  the  position  could  not  be  maintained, 
because  it  clearly  appears  that  the  vessel  was  not  so  far  com- 
pleted at  the  time  as  to  enable  her  to  discharge  the  functions 
for  which  she  was  intended,  and  that  the  sole  purpose  of  the 
trip  was  to  avail  her  owners  of  the  greater  facilities  of  Bay  City 
to  complete  her  construction,  and  that  the  taking  on  of  the 
flour,  etc.,  was  a  barely  incidental  matter."     In  The  Count 
De  Lesseps,  17  Fed.  Rep.  461,  the  claim  was  for  materials,  con- 
sisting of  a  derrick,  buckets,  and  other  dredging  machinery 
furnished   at  Philadelphia  after  the  vessel  had  been  towed 
from    New  Jersey  where  she  had  been  built,  to  fit  out  the 
vessel  for  an  intended  voyage  to  Panama,  and  it  was  held 
that  they  were  furnished  in  the  original  construction  of  the 
boat:  The  Pacific,  9  Fed.  Rep.  124;  Colli*  v.  Coernine,  7  Am. 
Law  Reg.  5;  Smith  v.  The  Royal  George,  1  Woods,  293;  The 
Norway,  3  Ben.  163.     These  cases  show  that  a  claim  for  work 
done  or  materials  furnished  in  the  building  or  original  con- 
struction of  a  vessel  is  not  a  maritime  contract,  and  that 
admiralty  has  no  jurisdiction.     The  claims  are  not  maritime 
when  they  are  for  original  construction  or  equipment,  whether 


846  The  Victorian.  [Oregon, 

or  not  the  boat  has  been  launched.  It  is  the  usual  mode  in 
the  building  of  steamers  to  build  the  135  hull,  and  to  place 
the  engines,  boilers,  and  machinery  in  it  after  the  launching, 
so  as  to  avoid  the  additional  weight  of  the  machinery  in  the 
process  of  launching.  When  the  work  done  or  the  material 
furnished  is  used  in  the  construction  of  the  vessel,  and  to 
bring  her  into  existence  as  an  entity,  the  claim  does  not  arise 
out  of  a  maritime  contract,  and  it  is  competent  for  the  state 
courts  to  enforce  it  by  a  proceeding  in  rem. 

4.  The  next  objection  involves  the  statute  of  limitations. 
Section  3706  provides  that  "all  actions  against  a  boat  or  ves- 
sel under  the  provisions  of  this  title  shall  be  commenced 
within  one  year  after  the  cause  of  action  accrued."  The 
record  discloses  that  the  defendant  reserved  exceptions  to  all 
evidence  relating  to  materials  furnished  and  used  in  the  ves- 
sel more  than  a  year  prior  to  the  commencement  of  the  action. 
The  contention  is,  as  to  such  items,  that  the  cause  of  action 
accrued  more  than  one  year  prior  to  its  commencement,  and 
therefore,  within  section  3706,  the  plaintiff  had  no  lien  as  to 
such  items,  or  a  cause  of  action  upon  them.  The  facts  show 
that  the  plaintiff  furnished  the  material  from  time  to  time  as 
it  was  needed  for  use  in  the  construction  of  the  boat,  and  that 
there  were  several  payments  made  on  the  account  during  the 
interim.  The  mode  of  dealing  between  the  parties  indicates 
a  running  account  during  the  process  of  the  building  of  the 
boat.  Each  item  was  added  to  the  account  at  intervals,  ac- 
cording as  it  was  ordered  and  furnished,  and  the  aggregate  of 
items  so  furnished  constitutes  the  claim,  less  the  credits,  for 
the  materials  furnished  in  the  construction  of  the  boat.  The 
claim  was  a  running  account  for  materials  which  passed  into 
the  vessel  permanently  during  the  progress  of  its  construction. 
All  the  items  in  the  account  relate  to  one  transaction — the 
building  of  the  boat — and  constitute  it  a  continuous  account 
regardless  of  intervening  balances.  In  such  case  it  seems  to 
us  that  the  furnishing  of  the  materials  should  be  13e  deemed 
a  continuous  account,  rather  than  as  independent  transactions. 
It  is  different  when  the  various  transactions  are  separate  and 
independent,  and  there  are  payments  of  some  one  or  more  of 
them  without  regard  to  the  others.  To  sustain  the  contention 
of  the  defendant  we  must  consider  each  item  in  the  account 
as  a  separate  and  distinct  transaction,  constituting  an  inde- 
pendent cause  of  action,  and  necessitating  its  commencement 
against  the  boat,  in  order  to  save  the  lien,  within  one  year 


April,  1893.]  Thk  Victorian.  847 

after  the  sale  of  each  item,  notwithstanding  the  items  in  the 
account  were  for  materials  furnished  for  the  same  general 
purpose,  namely,  the  construction  of  the  boat,  and  stand  re- 
lated to  it  as  one  transaction.  Nor  do  we  think  there  is  any- 
thing in  the  City  of  Salem,  31  Fed.  Rep.  616,  in  conflict  with 
this  doctrine.  The  language  of  Mr.  Justice  Deady,  that 
"  whenever  a  check  or  order  of  the  owners  was  paid,  under 
the  statute  giving  a  lien,  such  payment  constituted  a  cause 
of  action,  and  unless  asserted  or  enforced  within  a  year  the 
lien  is  lost,"  indicates  that  he  regarded  such  payment  as  a 
separate  and  distinct  transaction.  The  statement  of  facts  is 
meager,  and  this  inference  is  more  reasonable  than  the  other. 
This  result  is  decisive  of  other  objections  that  were  raised 
under  section  3706,  and  eliminates  their  consideration  from 
the  case. 

6.  The  next  objection  relates  to  errors  assigned  in  striking 
out  on  motion  portions  of  the  second  amended  answer.  So 
far  as  the  motion  went  to  matters  already  in  issue  by  the  de- 
nials in  the  answer  there  was  no  error.  The  grounds  of  the 
motion  were,  that  the  answer,  in  the  particular  specified,  was 
sham,  frivolous,  and  irrelevant.  The  provisions  of  the  code 
in  reference  to  such  motions  are  found  in  sections  75  and  85 
of  Hill's  compilation.  Of  two  separate  defenses  contained  in 
the  answer  one  is  alleged  as  a  defense,  and  the  other  as  a 
partial  defense,  to  the  cause  of  action.  The  first  was  struck 
out,  as  appears  from  the  motion,  on  the  ground  that  "  the 
matters  and  1ST  things  therein  alleged  are  sham,  frivolous, 
irrelevant,  and  immaterial,  and  do  not  constitute  a  defense  or 
counterclaim  to  the  cause  of  action";  and  the  second  was 
struck  out  for  like  reasons.  The  error  complained  of  is  that 
the  motion  was  used  to  test  the  sufficiency  of  these  defenses 
instead  of  a  demurrer.  Counsel  for  the  plaintiffs  concede 
that  if  the  defenses  named  had  been  separately  pleaded,  and 
had  been  complete  in  themselves,  the  better  practice  would 
have  been  to  reach  the  objection  by  demurrer.  It  is  insisted, 
however,  that  if  the  defenses  stricken  out  in  the  answer  failed 
to  state  facts  constituting  a  defense,  partial  or  otherwise,  the 
defendant  claimant  has  sustained  no  prejudice,  and  that  the 
proof  of  them  could  not  make  a  defense.  There  can  be  no 
doubt  that  the  object  of  a  motion  to  strike  out  is  not  to  per- 
form the  office  of  a  demurrer.  There  are  many  decisions  to 
the  effect  that  an  answer  may  be  insufficient  in  form  or  sub- 
stance without   being  frivolous.      To   be  frivolous   it   must 
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appear  so  incontrovertibly  from  the  mere  reading  or  bare 
statement  of  it.  If  an  argument  is  required  to  show  that  the 
pleading  is  bad  it  is  not  frivolous.  Ryan,  C.  J.,  said: 
"When  it  needs  argument  to  prove  that  an  answer  is  frivolous 
it  is  not  frivolous,  and  should  not  be  stricken  out.  To  war- 
rant this  summary  mode  of  disposing  of  the  defense  the  mere 
reading  of  the  pleading  should  be  sufficient  to  disclose,  with- 
out debate  and  beyond  doubt,  that  the  defense  is  sham  and 
irrelevant":  Cottrill  v.  Cramer,  40  Wis.  555. 

6.  So,  too,  it  is  held  that,  where  there  is  a  semblance  of  a 
cause  of  action  or  defense  set  up  in  the  pleading,  its  sufficiency 
cannot  be  determined  on  motion  to  strike  it  out  as  redundant 
or  irrelevant.  In  Walter  v.  Fowler,  85  N.  Y.  621,  it  is  said: 
u  There  is  a  semblance  of  a  cause  of  action  stated  in  the  an- 
swer. Whether  it  was  a  valid  counterclaim  within  the  code 
is  a  question  which  should  be  determined  either  by  demurrer 
or  by  motion  on  the  trial,  and  not  by  a  summary  motion  to 
strike  it  out  as  1S8  redundant  or  irrelevant.  The  two  reme- 
dies are  not  concurrent."  And  again:  "  It  may  very  well  be 
that  this  constitutes  in  law  no  defense;  but  the  sufficiency  of 
a  defense  cannot  be  determined  on  a  motion  to  strike  out  a 
pleading.  To  reach  such  a  defect  is  the  appropriate  office  of 
a  demurrer."  It  must  be  conceded,  then,  that  the  proper 
mode  to  test  the  sufficiency  of  a  cause  of  action  or  defense  is 
by  demurrer.  Nor  is  there  any  doubt  but  that  the  rule 
should  be  enforced,  unless  it  is  manifest  that  the  defense, 
upon  its  face,  is  clearly  insufficient  in  law,  and  can  serve  no 
other  purpose  than  to  delay  the  litigation.  We  are  unwilling 
to  say  that  the  bare  inspection  of  these  defenses  in  the  an- 
swer warrants  us  in  declaring  them  to  be  frivolous;  but  we  are 
satisfied  that  they  are  untenable,  and  plainly  so.  The  motion 
has  been  treated  as  a  demurrer,  and  so  argued  to  us,  and  it  will 
only  unnecessarily  prolong  the  litigation  for  us  to  delay  our 
decision.  In  view  of  these  considerations  we  have  concluded 
it  is  better  to  treat  the  motion  as  a  demurrer,  and  pass  upon 
the  defenses  with  the  hope  that  our  decision  may  not  lead  to 
any  relaxation  of  the  proper  practice  in  such  cases. 

7.  Our  statute  (section  3690)  provides  that  "  every  boat  or 
vessel  ....  constructed  in  this  state  ....  shall  be  liable 
and  subject  to  a  lien  ....  for  all  debts  due  to  persons  by 
virtue  of  a  contract,  express  or  implied,  with  the  owners  of  a 
boat  or  vessel,  or  with  the  agents,  contractors,  or  subcontractors 
of  such  owner,  or  any  of  them,  or  with  any  person  having 
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them  employed  to  construct  ....  such  boat  or  vessel  on 
account  of  labor  done  or  materials  furnished  by  mechanics, 
tradesmen,  or  others  in  the  building  ....  such  boat  or 
vessel."  The  contract  of  the  owner  with  the  contractor  neces- 
sarily authorizes  the  contractor  to  procure  materials  to  con- 
struct the  boat.  This  being  so,  he  was  authorized  to  contract 
with  the  plaintiffs  to  furnish  the  material  necessary  to  be 
used  in  the  construction  of  the  boat.  The  plaintiffs  allege 
that,  at  the  1S9  instance  of  the  contractor,  they  furnished 
materials  which  were  used  in  the  construction  of  the  boat,  and 
that  they  thereby  acquired  a  lien  thereon  for  the  amount  spec- 
ified. The  defendant  seeks  to  defeat  the  lien  by  alleging 
that  it  was  agreed  between  the  company  and  Steffen,  by  the 
contract,  that  it  should  pay  to  him  a  certain  sum  therein 
named  for  all  the  work  done  and  materials  furnished  in  the 
construction  of  the  hull  of  the  steamboat,  and  that  "  such 
amount  should  be  in  full  of  all  claims  of  any  kind  whatsoever 
against  the  hull  of  the  said  boat."  It  is  also  alleged  that  pay- 
ments were  made  to  the  contractor  as  provided  in  the  con- 
tract, and  that  there  was  nothing  due  him  at  the  time  of  the 
commencement  of  the  action. 

It  is  claimed  that  the  allegation  that  it  was  a  part  of  the 
contract  that  the  payments  so  made  should  be  in  full  of  all 
claims  of  any  kind  whatsoever  is  fatal  to  the  lien  of  the  plain- 
tiffs. The  statute  gives  the  lien  upon  furnishing  the  mate- 
rials as  a  means  of  securing  payment  therefor.  The  language 
is  that  the  "  boat  shall  be  liable  and  subject  to  a  lien  "  for  a 
debt  due  the  materialman  by  virtue  of  a  contract,  express  or 
implied,  with  the  contractor  on  account  of  materials  furnished 
in  the  building  of  such  boat.  The  intent  of  the  legislature 
that  the  materialman  shall  have  a  lien  on  the  boat  or  vessel 
is  plainly  and  definitely  declared,  nor  is  there  any  suggestion 
of  implied  conditions  or  limitations  to  the  right  of  lien  as  thus 
given.  Hence,  as  Barclay,  J.,  well  said:  "  We  have  no  right 
to  assume,  without  more,  that  the  statute  thereby  meant  to 
say  that  such  a  lien  should  only  exist  when  the  owner  had 
not  fully  paid  the  contractor,  and  in  no  wise  for  more  than 
the  original  contract  price":  Henry  etc.  Co.  v.  Evans,  97  Mo. 
47.  The  lien  is  an  incident  which  the  law  attaches  to  the 
transaction,  and  can  be  waived  or  discharged  only  by  an 
agreement  or  understanding  to  that  effect  on  the  part  of  the 
person  entitled  to  it.  In  the  City  of  Salem,  7  Raw.  481,  10 
Fed.  Rep.  14°  843,   Mr.  Justice  Deady,  in  construing  thii 
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identical  statute,  said:  "It  matters  not,  so  far  as  the  claims 
of  the  libelants  are  concerned,  what  controversy  exists  be- 
tween Steffen  and  his  contractors,  or  how  the  respondent  is 
involved  in  it,  whether  as  garnishee  or  otherwise.  If  they 
performed  the  work  on  the  respondent's  boat,  as  they  allege 
they  did,  they  have  a  lien  thereon  for  its  value,  irrespective 
of  the  state  of  the  accounts  between  him  and  Steffen,  and  are 
entitled  to  maintain  this  suit  to  establish  their  claim,  and 
enforce  such  lien  by  the  sale  of  the  boat."  The  statute  makes 
the  boat  liable  to  the  lien  of  the  laborer  or  materialman,  if  he 
complies  with  the  statute,  notwithstanding  the  owner  has 
paid  the  contractor.  In  Atwood  v.  Williams,  40  Me.  409,  the 
laborer's  lien  was  enforced,  though  the  contractor  had  been 
previously  paid.  "The  aim  of  the  law,"  as  Barclay,  J.,  said, 
"is  to  protect  those  whose  material  or  labor  has  enhanced 
the  value  of  property,  against  the  business  misfortunes  or 
possible  frauds  of  any  middleman,  at  whose  instance  they 
furnished  the  same.  It  is  made  the  interest  of  the  owner  for 
the  protection  of  his  property  from  liens  to  see  that  all  valid 
debts  of  that  nature  are  discharged  by  those  who  incur  them. 
The  lawmakers  considered  that,  with  the  exercise  of  ordinary 
prudence,  the  owner  would  be  in  a  better  position  to  guard 
against  loss  under  this  law  than  subcontractors  would  be 
without  the  law.  The  owner  may  stipulate  with  the  con- 
tractor to  defer  his  payment  until  the  time  has  passed  for 
filing  other  liens,  or  to  pay  the  subcontractors  himself,  or  he 
may  take  security  or  any  other  suitable  steps  that  circum- 
stances may  require  for  the  protection  of  himself  and  of  those 
whose  labor  and  materials  enter  into  the  building  upon  its 
credit":  Ainslie  v.  Kohn,  16  Or.  371;  Laird  v.  Moonan,  32 
Minn.  358;  Lonkey  v.  Cook,  15  Nev.  58;  Albright  v.  Smith,  2 
8.  Dak.  577;  Bardwell  v.  Mann,  46  Minn.  285;  Spokane  Mfg. 
etc.  Co.  v.  McChesney,  1  141  Wash.  St.  609.  These  authori- 
ties lead  to  the  conclusion  that  laborers  or  materialmen  are 
not  affected  by  the  state  of  the  account  between  the  owner 
and  contractor. 

The  judgment  is  affirmed. 

Appeal — Right  to. — Any  person  aggrieved  by  the  decision  of  a  lower 
court  may  appeal  to  the  supreme  court.  Persons  "  aggrieved "  are  only 
those  who  have  rights  enforceable  at  law,  and  whose  pecuniary  interest* 
might  be  established  in  whole  or  in  part  by  the  decree:  Briard  v.  Ooodale, 
86  Me.  100;  ante,  p.  526,  and  note;  Wiggin  v.  Swett,  6  Met.  194;  39  Am. 
Deo.  716,  and  note. 
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Shipping— Maritime  Contracts.— Contracts  for  building  ships  or  vessels, 
or  material  famished  in  their  construction,  are  not  maritime  contracts:  The 
Scow  M.  TuttU  v.  Buck,  23  Ohio  St.  565;  13  Am.  Rep.  270,  and  extended 
note.    See,  also,  the  note  to  Atlantic  Works  v.  Tug  Glide,  34  Am.  St.  Rep.  309. 

Admiralty— Jurisdiction  of  Statu  Courts  to  Enforce  Liens  Against 
Ships. — A  state  statute  creating  a  lien  against  vessels  for  repairs  made  in 
their  home  port,  where  the  maritime  law  does  not  give  such  lien,  and  au- 
thorizing the  enforcement  of  the  lien  in  the  courts  of  the  state,  is  valid:  At- 
lantic Work*  v.  Tug  Glide,  157  Mass.  525;  34  Am.  St.  Rep.  305,  and  note, 
with  the  cases  collected. 

Limitations  of  Actions— Running  Accounts. — When  Statute  Com- 
mences TO  Run:  See  the  extended  note  to  Norton  v.  Larco,  89  Am.  Dec.  78. 

Mechanic's  Lien. — Whether  or  not  Contractor  can  Waive  Lien  of 
Materialman:  See  the  note  to  Benedict  v.  Hood,  19  Am.  St.  Rep.  699,  and 
the  extended  note  to  McMahan  v.  Morrison,  79  Am.  Dec.  426. 


In  re  Clixe's  Will. 

[24  Oregon,  175.] 

Wills— Insane  Delusions. — If  there  were  facts  or  circumstances  which 
would  reasonably  lead  the  testator  to  entertain  a  belief  he  possessed, 
such  belief  is  not  an  insane  delusion. 

Wills,  Insane  Delusion. — If,  in  a  controversy  between  a  husband  and 
wife,  in  which  is  included  a  suit  brought  by  her  against  him  for  divorce, 
some  of  his  children  testified  for,  and  seemed  to  sympathize  with,  her, 
and  against  him,  and  he  then  formed  an  opinion  that  they  were  hostile 
to  him  and  determined  on  that  account  to  disinherit  them,  his  will  made 
years  afterwards  in  consequence  of  that  determination  cannot  be  said  to 
be  the  result  of  an  insane  delusion. 

Wili* — Testamentary  Capacity. — The  fact  that  a  testator  when  he  made 
his  will  was  seventy-five  years  of  age,  weak  and  feeble,  nervous,  irrita- 
ble, absent-minded,  and  of  feeble  memory,  does  not  establish  his  want  of 
testamentary  capacity,  if  he  was  of  strong  will  and  had  a  good  under* 
standing  of  all  the  business  in  which  he  engaged. 

Proceeding  by  part  of  the  children  of  Jacob  Cline,  de- 
ceased, to  annul  his  last  will  and  testament.  A  judgment 
was  entered  sustaining  the  will.     Complainants  appealed. 

John  H.  Mitchell,  Albert  H.  Tanner,  and  Hiram  E.  Mitchell, 
for  the  appellants. 

Richard  Williams  and  Emmett  B.  Williams,  for  the  resid- 
ents. 

1T*  Per  Curiam.  This  was  a  proceeding  instituted  in  the 
county  court  of  Multnomah  county  by  the  contestants  to  have 
the  order  admitting  the  will  of  Jacob  Cline,  deceased,  vacated, 
and  the  will  set  aside  and  declared  void.     The  testator  exe- 
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cuted  this  will  at  Portland,  Oregon,  in  August,  1888,  and  died 
at  San  Bernardino,  California,  in  December  of  the  same  year. 
By  its  terms  his  children,  Anne  E.  Bain,  Mary  P.  Sax,  Isa- 
bella Cook,  and  John  Cline,  and  his  grandchildren,  Lewis  Cline, 
Laura  Cline,  Kate  Cline,  and  Antha  Cline,  the  children  of 
Antha  Cline,  a  deceased  daughter,  were  left  the  nominal  sum 
of  one  dollar  each,  and  all  the  rest  of  his  property  was  be- 
queathed and  devised  to  his  other  two  children,  Jacob  Cline, 
Jr.,  and  Jane  Tunstall,  who  were  appointed  executor  and  ex- 
ecutrix thereof  without  bonds.  The  county  court  sustained 
the  validity  of  the  will,  and  made  an  order  reprobating  it, 
from  which  the  contestants  appealed  to  the  circuit  court, 
where  a  decree  was  rendered  affirming  the  order  of  the  county 
court,  from  which  the  contestants  appeal  to  this  court. 

The  testimony  discloses  that  from  the  time  of  his  marriage 
until  about  1862  the  testator  had  been  kind  to  his  wife  and 
affectionate  to  his  children,  but  about  that  time  he  made  a 
visit  to  the  eastern  states,  and  upon  his  return  brought  with 
him  a  woman  whom  he  kept  in  his  house  against  the  protest 
of  wife,  who,  in  consequence  of  his  misconduct,  obtained  a  di- 
vorce from  him.  At  the  trial  of  that  suit  most  of  the  children 
whom  he  disinherited  were  called  as  witnesses  for  their 
mother,  and  he  then  formed  the  determination  to  disinherit 
such  of  them  as  had  appeared  as  witnesses  for  or  sympathized 
with  her.  He  never  overlooked  the  part  they  had  taken,  or 
forgave  them,  and  numerous  witnesses  testify  to  statements 
made  by  him  to  the  effect  that  the  contestants  should  never 
have  17T  any  of  his  estate  for  that  reason,  but  the  devisees  of 
his  will,  being  very  young  at  that  time,  could  neither  testify 
for  or  otherwise  aid  either  party,  and  the  testator's  feelings 
towards  them  were  consequently  kind  and  affectionate.  The 
grounds  upon  which  the  will  is  alleged  to  be  void  are  that  the 
testator,  at  the  time  it  was  executed,  was,  and  for  many  years 
previous  had  been,  a  monomaniac,  or  the  victim  of  an  insane 
delusion,  in  reference  to  the  children  who  were  disinherited, 
and  had  without  any  adequate  reason  conceived  the  idea  that 
they  had  deeply  wronged  him  by  taking  sides  with  their 
mother,  and  falsely  testifying  against  him  in  the  divorce  suit 
between  himself  and  his  wife;  that  they  did  not  respect  him^ 
and  were  trying  to  rob  him  of  his  property,  and  that  while 
laboring  under  these  impressions  he  formed  a  prejudice 
towards  them,  and  dwelt  upon  their  supposed  misconduct, 
until  he  had  become  the  victim  of  an  insane  delusion,  under 
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the  influence  of  which,  and  by  means  of  the  alleged  induce- 
ment and  fraudulent  misrepresentations  of  the  devisees,  he 
made  the  will  in  question.  It  was  held  in  Potter  v.  Jones,  20 
Or.  240,  that,  if  there  were  any  facts  or  circumstances  which 
would  reasonably  lead  the  testator  to  entertain  the  belief  he 
possessed,  such  belief  was  not  a  delusion.  Applying  this  rule 
to  the  facts  disclosed  in  the  case  at  bar,  it  appears  that  most 
of  the  disinherited  children  were  witnesses  in  the  divorce  suit 
against  him,  and  he  thought  all  sympathized  with  their 
mother,  and  these  facts  and  circumstances  led  him  to  believe 
they  were  opposed  to  him,  and  were  sufficient  to  support  the 
conclusion  he  reached,  and  to  establish  the  belief  he  possessed; 
hence  such  belief  cannot  be  treated  as  a  delusion. 

The  appellants  contend  that  the  testator,  in  consequence  of 
old  age  and  disease,  was  lacking  in  testamentary  capacity. 
At  the  time  the  win  was  executed  he  was  seventy-five  years 
old,  was  weak  and  feeble,  and  had  been  quite  ill  with  inflam- 
matory rheumatism.  He  was  afflicted  with  1T8  catarrh, 
which  affected  his  head,  back,  and  spine,  and  was  so  nervous 
that  it  was  difficult  for  him  to  raise  any  liquid  to  his  mouth 
without  spilling  it.  He  was  absent-minded  and  irritable, 
and  his  memory  had  failed  him  to  quite  an  extent,  particu- 
larly so  after  his  rheumatic  attack. 

The  testimony  on  this  branch  of  the  subject  shows  that 
notwithstanding  his  infirmities  the  testator  was  a  man  of 
strong  will,  and  when  he  reached  a  conclusion  upon  a  given 
question  it  was  very  difficult  to  change  his  opinion.  Many 
witnesses  who  had  known  him  for  a  long  time,  and  whose 
veracity  cannot  be  questioned,  say  that,  although  feeble,  he 
possessed  at  the  time  the  will  was  executed  the  same  trait  of 
character  that  he  manifested  in  his  younger  days,  that  his 
mind  had  not  lost  any  of  its  powers  of  reasoning,  and  that  he 
had  a  good  understanding  of  all  business  in  which  he  was 
engaged.  In  Chrisman  v.  Christian,  16  Or.  127,  it  was  held 
that  neither  old  age,  sickness,  nor  extreme  distress  or  debility 
of  body  incapacitate,  provided  the  testator  has  possession  of 
his  mental  faculties,  and  understands  the  business  in  which 
he  is  engaged.  We  conclude  from  the  foregoing  that  while 
the  testator's  memory  may  have  been,  and  probably  was, 
somewhat  impaired  with  age  and  bodily  infirmity,  he  had  the 
necessary  testamentary  capacity,  and  executed  his  will  ac- 
cording to  his  fixed  determination  made  many  years  prior  to 
its  execution. 
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'  It  is  further  contended  that  the  execution  of  the  will  was 
the  result  of  the  undue  influence,  and  the  false  and  fraudu- 
lent representations  of  the  devisees.  A  careful  examination 
of  all  the  testimony  upon  this  subject  leads  us  to  the  conclu- 
sion that  the  testator  possessed  a  mind  which  none  could 
influence  or  alter,  that  the  opportunity  was  lacking  for  the 
exercise  of  such  influence  by  the  devisees,  and  that  he  exe- 
cuted his  will  in  the  way  he  had  constantly  indicated  for  a 
period  of  twenty-five  years. 

For  these  reasons  the  decree  of  the  court  below  must  be 
affirmed. 

Wills — Insane  Delusions. — A  will  is  invalidated  by  a  delusion  where 
it  is  the  result  of  the  delusion,  hut  not  otherwise:  Lucas  v.  Parsons,  24  Ga. 
640;  71  Am.  Dec.  147;  Middleditch  v.  Williams,  45  N.  J.  Eq.  726.  Aversion 
to  relations  is  not  evidence  of  insanity  where  ill-treatment  is  assigned  as  a 
reason  for  it,  and  there  are  grounds  for  believing  i^  well  founded:  Lee  v.  Lee, 
4  McCord,  183;  17  Am.  Dec.  722.  See  the  note  to  Haines  v.  Hayden,  35 
Am.  St.  Rep.  579,  and  the  extended  note  to  Pidcock  v.  Potter,  8  Am.  Rep. 
186. 

Wills — Testamentary  Capacity — Test  of. — The  true  inquiry  in  every 
case  is,  Did  the  testator  have  at  the  time  of  making  his  will  such  mind  and 
memory  as  enabled  him  to  understand  the  business  in  which  he  was  then  en- 
gaged, and  the  effect  of  the  disposition  made  by  him  of  his  property  and  the 
objects  of  his  bounty:  Campbell  v.  Campbell,  130  111.  466;  Smith  v.  Smitft,  48 
N.  J.  Eq.  566;  O'Brien  v.  Dwyer,  45  N.  J.  Eq.  689;  McCoon  v.  Allen,  45 
N.  J.  Eq.  708;  Peichenbach  v.  Puddach,  127  Pa.  St.  565;  McMaster  v.  Scriven, 
85  Wis.  162;  39  Am.  St.  Rep.  828,  and  note,  with  the  cases  collected. 

Wills — Testamentary  Capacity — Effect  of  Old  Age. — A  testator's 
extreme  old  age  is  not  of  itself  sufficient  to  render  him  incompetent  to  make 
a  will  (Kirltcood  v.  Cordon,  7  Rich.  474;  62  Am.  Dec.  418),  if  sufficient  intel- 
ligence remain:  Biggins  v.  Car  lion,  28  Md.  115;  92  Am.  Deo.  666;  Taylor  v. 
Kelly,  31  Ala.  59;  68  Am.  Dec  150,  and  note. 


Commercial  National  Bank  v.  City  op  Portland. 

[24  Oregon,  188.] 
A  Municipal  Corporation  is  Liable  for  Its  Negligent  Failure  to 
Collect  Moneys  Due  from  Property  Owners  for  the  improvement 
of  a  public  street,  and  an  action  may  be  sustained  by  the  contractor  who 
did  such  work  and  is  entitled  to  such  moneys  when  collected,  though  in 
his  contract  he  stipulated  he  would  look  to  a  special  fund  for  payment, 
and  would  not  compel  the  city,  by  legal  process  or  otherwise,  to  pay  for 
the  improvement  out  of  any  other  fund.  There  is  nothing  in  this  stipu- 
lation  absolving  the  city  from  the  duty  of  making  the  assessment  and 
enforcing  its  collection,  and  its  failure  to  perform  such  duty  renders  it 
answerable  for  the  consequent  damages. 
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Action  against  the  city  of  Portland  for  damages  resulting 
from  its  negligent  inaction  in  the  collection  of  an  assessment 
upon  real  property  for  the  improvement  of  a  portion  of  Twelfth 
street.  The  work  was  done  and  warrants  were  issued  to  the 
contractors  in  October  and  November,  1887.  In  February, 
1888,  a  temporary  restraining  order  was  issued  in  a  suit 
against  the  city  enjoining  it  from  proceeding  to  collect  the 
assessments.  The  city,  on  its  part,  had  taken  no  action  to 
terminate  this  order  or  the  suit  out  of  which  it  arose,  and  the 
assessments,  therefore,  remained  uncollected  and  the  plain- 
tiffs without  any  fund  from  which  payment  could  be  made  to 
them  of  the  sums  due  for  the  improvement  of  the  street. 
Judgment  for  the  plaintiff.     Defendant  appealed. 

William  T.  Muir,  city  attorney,  for  the  appellant. 

George  H.  Durham  and  Harrison  0.  Piatt,  for  the  respond- 
ent. 

*•*  Lord,  C.  J.  The  plaintiff  claims  that  it  was  and  is  the 
duty  of  the  defendant  city  to  collect  from  the  various  owners 
of  property  abutting  upon  said  Twelfth  street  the  several  sums 
ascertained  by  the  defendant  to  be  the  cost  of  making  said 
improvement,  and  the  charges  specifically  made  against  the 
various  parcels  of  land  affected  by  and  liable  for  said  improve- 
ment; that  the  defendant  has  wholly  failed  and  neglected  to 
perform  this  duty,  and  has  not  collected  from  the  property 
holders  the  money  with  which  to  pay  the  warrants  described, 
and  is  making  no  effort  so  to  do;  19S  that,  by  reason  of  the 
alleged  neglect  of  duty  by  the  defendant,  plaintiff  claims  to 
be  damaged  in  the  amount  of  said  warrants  and  the  interest 
thereon.  The  principal  question  then  is,  whether  the  city  is 
liable  for  the  payment  of  the  warrants  in  question,  in  view  of 
ihe  stipulation  requiring  the  contractor  to  look  to  a  special 
fund  for  payment,  and  undertaking  to  exempt  the  city  from 
general  liability.  The  facts  show  that  the  contract  under 
which  the  work  was  done  was  made  on  the  eighteenth  day  of 
August,  1887,  and  that  the  improvement  provided  for  therein 
was  completed  prior  the  sixteenth  day  of  November,  1887,  in 
accordance  with  the  terms  of  such  contract,  and  was  there- 
upon accepted  by  the  city,  and  warrants,  made  payable  out 
of  the  fund  for  such  improvement,  were  issued  to  the  con- 
tractors, among  which  were  the  warrants  assigned  to  the  plain- 
tiff.    As  several  years  have  intervened  since  the  issuance  of 
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such  warrants,  and  the  city  has  failed  and  neglected  to  raise 
the  special  fund  to  pay  them,  the  plaintiff  has  brought  an 
action  against  the  defendant  for  negligence,  claiming  that  he 
is  damaged  in  the  amount  of  the  warrants  in  question,  and 
interest  due  thereon,  and  that  the  city  is  liable  therefor.  To 
defeat  such  action  the  defendant  relies  upon  the  stipulation 
in  the  contract,  claiming  that  it  limits  the  liability  of  the  city 
to  the  special  fund  to  be  raised  by  assessments  upon  the  prop- 
erty affected  by  the  improvement,  and  confines  the  contract- 
or's right  of  recovery  to  such  fund.  The  stipulation  provides 
that  the  contractor  shall  look  for  payment  to  the  special  fund, 
and  that  "he  will  not  compel  the  city,  by  legal  process  or 
otherwise,  to  pay  for  the  improvement  out  of  any  other  fund," 
and  the  defendant  contends,  if  any  force  or  effect  is  to  be 
given  to  such  stipulation,  that  it  is  liable  to  pay  the  warrants 
in  question  only  when  such  special  fund  is  raised  and  collected, 
and  consequently  that  the  defendant  is  not  liable  generally 
in  an  action  for  damages  upon  them.  This  view  would  relieve 
the  city  of  any  liability  194  to  pay  such  warrants  until  such 
special  fund  is  raised  and  collected  by  assessments,  although 
its  failure  to  realize  such  fund  may  be  due  to  its  own  neglect 
or  unreasonable  delay. 

Under  its  charter  the  city  is  invested  with  the  power  to 
order  local  improvements,  and  afforded  the  means  to  raise 
the  necessary  funds  to  pay  for  them  by  assessments  upon  the 
property  benefited  thereby.  When  the  city  orders  a  local  im- 
provement the  duty  devolves  upon  it  to  put  the  necessary 
machinery  in  motion  to  raise  the  funds  to  pay  for  it  by  assess- 
ments upon  the  property  affected.  Ihis  duty  devolved  upon 
the  city  when  it  ordered  the  improvement  of  Twelfth  street, 
so  that  when  the  defendant  entered  into  a  contract  for  doing 
the  work,  and  the  contractor  stipulated  to  look  for  payment 
to  the  special  fund  to  be  raised  by  assessments,  the  obligation 
rested  upon  the  city  to  prosecute  in  good  faith,  and  with  rea- 
sonable diligence,  the  means  afforded  to  it  under  its  charter 
to  raise  and  collect  the  fund  necessary  to  redeem  its  obliga- 
tion. There  is  no  pretense  but  that  the  obligation  resting 
upon  the  contractor  to  perform  the  work  and  furnish  the 
materials  required  has  been  satisfactorily  performed  and 
the  improvements  accepted.  Having  performed  his  obliga- 
tion, the  duty  rested  upon  the  city  to  discharge  its  obligation. 
"When  the  contractor,"  says  Ruger,  C.  J.,  "had  performed 
his  work  according  to  his  contract,  he  had  no  duty  remaining 
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to  discharge,  and  then  had  a  right  to  rely  upon  the  implied 
obligation  of  the  city  to  use  with  due  diligence  its  own 
agencies  in  procuring  the  means  to  satisfy  his  claims.  It 
could  not  have  been  supposed  that  he  was  not  only  to  earn 
his  compensation,  but  also  to  set  in  motion  and  keep  in  oper- 
ation the  several  agencies  of  the  city  government,  over  which 
he  had  no  control,  to  place  in  the  hands  of  the  city  the  funds 
necessary  to  enable  it  to  pay  its  obligation.  That  was  a 
power  lodged  in  the  hands  of  the  city,  and  the  clear  intent  of 
the  contract  195  was  that  it  should  exercise  it  diligently  for 
the  purpose  of  raising  the  funds  necessary  to  pay  for  the  im- 
provement; for  an  omission  to  do  so  it  would  become  liable 
to  pay  such  damages  as  the  contractor  might  suffer  by  rea- 
son of  its  neglect  of  duty":  Reilly  v.  City  of  Albany,  112  N.  Y. 
42.  This  doctrine,  we  think,  is  applicable  to  the  case  at  bar. 
There  is  nothing  in  the  stipulation  of  the  contract  absolving 
the  city  from  the  duty  of  making  the  assessment  and  enforc- 
ing its  collection,  hence  the  obligation  rests  upon  it  to  make 
the  necessary  assessments,  collect  the  same,  and  pay  the  con- 
tractor. The  contractor  can  exert  no  control  over  its  acts, 
nor  has  he  any  claim  or  lien  against  the  property  benefited 
by  the  improvement.  There  is  no  privity  between  the  prop- 
erty owners  on  the  line  of  the  work  and  the  contractor.  The 
city  alone  can  make  the  assessments  and  enforce  their  pay- 
ment, so  as  to  realize  a  fund  out  of  which  to  pay  the  war- 
rants in  question;  and  it  is  the  failure  of  the  city  to  perform 
its  duty  in  this  regard  upon  which  the  general  liability  is 
predicated. 

In  North  Pacific  Lumber  etc.  Co.  v.  East  Portland,  14  Or.  6, 
Thayer,  J.,  says:  "The  improvement  is  supposed  to  be  a  ben- 
efit to  the  lot-owners  referred  to,  and  the  lots  affected  are 
charged  with  the  cost  of  making  it.  The  city  occupies  the 
relation  in  the  proceeding  more  of  an  agent  than  a  principal. 
It  does  not  undertake  to  pay  the  contract  price  for  making 
the  improvement  out  of  the  general  funds  of  the  city.  I  do 
not  think  it  has  any  power  to  enter  into  such  an  agreement 
for  the  improvement  of  the  city,  but  it  does  undertake  to  per- 
form all  the  acts  required  by  the  charter  intended  to  supply 
the  requisite  fund  to  defray  the  expenses  attending  it,  and  a 
failure  to  comply  with  any  of  the  requirements  of  the  charter 
by  which  the  funds  may  be  realized  would  subject  it  to  a 
general  liability."  The  distinction  which  is  sought  to  be 
made  between  that  case  and   the  case  at  bar  it  not  tenable. 
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The  stipulation  of  the  contractor  to  look  to  a  196  special  fund 
did  not  absolve  the  city  from  the  duty  of  putting  the  neces- 
sary machinery  in  motion  to  raise  and  collect  such  fund  to 
redeem  its  obligation  and  to  pay  the  warrants  in  question. 
When  the  contractor  performed  his  contract  the  duty  rested 
upon  the  city  to  make  an  active  effort  to  discharge  its  obliga- 
tion. Has  it  done  it?  The  record  discloses  that  the  work 
was  completed  and  accepted  by  the  city  in  1887.  The  plea  of 
abatement  which  was  overruled  by  the  court  shows  that  in 
February,  1888,  a  temporary  injunction  was  obtained  against 
the  city.  For  five  years  the  injunction  suit  has  been  per- 
mitted to  lie.  For  more  than  five  years  the  city  has  had  the 
use  of  the  improvement,  and  there  is  nothing  to  indicate  that 
it  has  made  any  effort  to  press  the  injunction  suit  to  trial. 
The  present  action  has  been  pending  since  May,  1891,  which 
includes  a  period  sufficiently  long  to  have  prosecuted  the 
injunction  suit  to  a  final  determination,  and  yet  the  record 
shows,  and  the  argument  concedes,  that  nothing  has  been 
done  in  the  premises.  In  view  of  these  facts,  has  there  been 
such  unreasonable  delay  as  would  charge  the  city  with  liabil- 
ity for  neglect  of  duty?  It  has  been  repeatedly  held  that  it 
is  presently  liable,  if  the  failure  of  the  city  to  raise  the  fund 
and  pay  over  the  same  to  the  contractor  is  due  to  its  own 
neglect  or  unreasonable  delay. 

In  Cumming  v.  Mayor  etc.,  11  Paige,  596,  it  was  held  that 
it  was  the  duty  of  the  officers  of  the  corporation  to  see  that  a 
proper  assessment  for  the  improvement  was  made,  and  that 
the  money  was  collected  thereon,  and  paid  over  to  the  con- 
tractor within  a  reasonable  time  after  the  completion  of  the 
improvement;  and  that,  as  the  officers  of  the  corporation  had 
unreasonably  neglected  to  compel  a  proper  assessment  to  be 
made,  the  complainants  were  entitled  to  payment  out  of  the 
general  fund  of  the  corporation.  This  case  was  approved  and 
followed  in  Baldwin  v.  City  of  Oswego,  1  Abb.  Dec.  62,  in 
which  the  defendant  19T  was  held  liable  "  on  account  of  the 
neglect  of  its  officers  to  enforce  the  legal  instrumentalities 
provided  for  enforcing  payment  against  the  parties  primarily 
chargeable  with  such  payment."  Nor  is  there  any  thing  in 
the  cases  of  McCullough  v.  Mayor,  23  Wend.  458,  and  Lake  v. 
Trustees,  4  Denio,  520,  cited  and  relied  upon  by  the  appellant's 
counsel,  in  conflict  with  this  contention.  In  the  former  of 
these  cases,  Bronson,  J.,  said:  "If  the  common  council  has 
neglected  that  duty  (that  is,  of  putting  the  necessary  ma- 
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chinery  in  motion),  or  has  been  wanting  in  diligence,  an 
action  on  the  case  would  perhaps  lie,"  etc.  In  the  latter 
which  was  an  action  on  a  warrant  drawn  by  the  trustees  of 
the  village  upon  the  treasurer,  the  same  judge  remarked  that 
the  question  whether  the  plaintiff  had  a  remedy  on  the  case 
against  the  trustees  for  neglect  of  duty  did  not  arise  on  the 
bill  of  exceptions.  In  Buck  v.  City  of  Loci-port,  6  Lans. 
251,  Johnson,  J.,  said:  "The  corporation  cannot  thus  (that 
is,  by  neglecting  to  act)  keep  its  creditors  at  bay,  and  then 
defend  itself  on  the  ground  that  its  own  officers  and  agents 
have  not  done  what  it  is  their  duty  to  do."  In  Richardson  v. 
City  of  Brooklyn,  34  Barb.  569,  and  Hunt  v.  City  of  Utica,  18 
N.  Y.  442,  no  negligence  was  shown,  but  the  principle  is 
recognized  that  for  the  negligence  or  unreasonable  delay  of 
the  city  to  perform  its  duty  it  is  liable.  In  the  first  of  these 
cases  the  court  says:  "This  shows  a  case  of  due  diligence 
on  the  part  of  the  council  in  attempting  to  fulfill  the  duty  en- 
joined upon  them  by  the  charter.  If  they  had  unreasonably 
neglected  or  refused  to  make  the  assessment,  or  to  take  the 
necessary  steps  for  the  collection  of  the  tax,  or  refused  to 
pay  over  the  money  when  collected,  an  action  on  the  case 
might  be  sustained  against  them." 

The  theory  is  that  when  the  municipality  passes  an  ordi- 
nance for  a  local  improvement  it  is  its  duty  to  prosecute  with 
diligence  the  means  afforded  to  it  under  its  charter  to  realize 
the  fund  to  pay  for  such  improvement  198  out  the  property 
benefited.  When,  therefore,  a  city  orders  a  local  improve- 
ment, and  enters  into  a  contract  for  doing  the  work,  contain- 
ing a  stipulation  that  the  contractor  will  look  for  payment  to 
the  fund  so  realized,  such  stipulation  does  not  absolve  the 
city  from  the  performance  of  its  duty  to  put  and  keep  in 
motion  the  machinery  to  obtain  such  fund,  but  the  contract 
is  based  on  the  obligation  of  the  city  to  perform  its  duty,  in 
consideration  of  which  the  contractor  stipulates  to  look  for 
payment  to  the  fund  realized  from  its  performance.  So  that 
if  a  city  fails  to  perform  its  duty,  or,  owing  to  its  neglect  or 
unreasonable  delay,  fails  to  obtain  such  fund,  it  is  guilty  of  a 
breach  of  duty,  and  is  liable.  The  plaintiff's  action  rests 
upon  this  theory.  We  think  the  record  discloses  a  case 
against  the  city  of  want  of  diligence  and  neglect  in  the  per- 
formance of  its  duty;  and,  therefore,  there  was  no  error,  and 
the  judgment  must  be  affirmed. 
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Municipal  Corporations — Liability  por  the  Neglect  or  Omission  op 
Its  Officers  or  Agents:  See  the  extended  notes  to  Ooddard  v.  Inhabitant*, 
80  Am.  St.  Rep.  376,  and  Perry  r.  Worcester,  66  Am.  Dec.  434. 
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Specific  Performance  op  a  Building  Contract  will  be  Decreed 
When  it  appears  that  it  was  to  furnish  stone  of  a  peculiar  kind  and 
texture  which  could  he  furnished  by  the  defendant  only;  that  enongh 
had  been  furnished  to  build  two-thirds  of  the  walls,  and,  if  defendant  is 
not  required  to  furnish  the  residue,  it  will  be  necessary  to  use  other 
stone,  and  thus  destroy  the  harmony  and  beauty  of  the  building,  or  to 
tear  down  the  part  already  built,  and  rebuild  with  other  materials. 
Though  the  court  may  not  be  able,  owing  to  the  defendant's  pecuniary 
circumstances,  to  compel  him  to  perform  the  entire  contract,  this  will 
not  deprive  it  of  the  power  to  compel  him  to  permit  plaintiff  to  take 
■tone  necessary  to  continue  the  work  and  to  use  defendant's  appliances 
at  the  quarry. 

Specific  Ferpormance. — The  Consideration  of  a  contract  necessary  to 
sustain  a  suit  for  its  specific  performance  may  consist  either  of  some 
profit  inuring  to  the  promisor  or  some  detriment  sustained  by  the 
promisee. 

John  W.  Whalley,  Reuben  S.  Strahan,  and  Martin  L.  Pipes, 
for  the  appellant. 

Samuel  H.  Gruber,  for  the  respondents. 

409  Moore,  J.  The  specific  performance  of  a  building  con- 
tract will  rarely  be  enforced  (Pomeroy  on  Specific  Perform- 
ance, sec.  23)  upon  the  theory,  as  announced  by  Sir  Lord 
Kenyon,  master  of  the  rolls,  in  Errington  v.  Aynsley,  2  Brown 
Ch.  341,  "that  if  one  person  would  not  build,  another  might 
be  fou  id  who  would,"  and  for  the  reason  given  by  Lord 
Thurlow  in  Lucas  v.  Commerford,  3  Brown  Ch.  166,  "  that 
the  court  could  not  undertake  to  superintend  the  construction 
of  a  building."  Such  contracts  have  in  some  instances 
been  enforced,  but  they  were  exceptions  to  the  general  rule, 
and  are  clearly  stated  by  Mr.  Justice  Miller  in  Ross  v. 
Union  Pac.  R.  R.  Co.%  1  Woolw.  26,  as  follows:  "1.  In  each 
case  the  building  was  to  be  done  upon  the  h.nl  of  40S  the 
person  who  agreed  to  do  it;  2.  The  consideration  for  the 
agreement,  in  every  instance,  was  the  sale  or  conveyance  of 
the  land  on  which  the  building  was  to  be  erected,  and  the 
plaintiff  had  already  by  such  conveyance  on  his  part  exe- 
cuted the  contract;  3.  In  all  of  them  the  building  was  in 
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some  way  essential  to  the  use,  or  contributory  to  the  value,  of 
the  adjoining  land  belonging  to  the  plaintiff." 

The  prayer  of  the  complaint  is  for  the  specific  performance 
of  the  building  contract,  provided  it  could  be  granted.  The 
decree,  however,  does  not  fully  comply  with  the  prayer;  if  it 
had  there  might  have  been  just  reason  for  its  reversal.  The 
record  shows  that  the  stone  which  defendant  agreed  to  furnish 
is  of  a  peculiar  kind,  color,  quality,  and  texture,  and  that  no 
other  stone  of  like  character  can  be  procured;  that  he  had 
furnished  enough  of  such  stone  to  build  about  two-thirds  of 
the  walls,  and,  if  plaintiff  cannot  procure  a  sufficient  quantity 
of  the  same  kind  to  complete  the  work,  it  will  be  necessary 
to  use  other  stone  and  thus  destroy  the  beauty  and  harmony 
of  its  building,  or  the  walls  must  be  taken  down  and  rebuilt 
with  other  stone;  that  defendant  is  insolvent,  and  therefore 
unable  to  complete  his  contract,  although  he  has  received 
nearly  the  whole  consideration  therefor.  Under  this  state  of 
facts,  can  a  court  of  equity  decree  a  partial  performance,  so 
as  to  carry  out  as  near  as  possible  the  original  intent  of  the 
parties?  The  contract  was  to  furnish  the  stone  and  other 
material  and  erect  the  walls.  The  defendant's  pecuniary 
condition  precludes  a  specific  performance  of  that  part  of 
his  contract  which  required  him  to  furnish  other  necessary 
material  and  do  the  labor,  if  such  a  decree  were  possible: 
Pomeroy  on  Specific  Performance,  sec.  293;  but,  if  he  be  inca- 
pacitated from  performing  it  in  the  precise  terms,  the  court 
will,  if  it  is  possible,  decree  a  specific  execution  according  to 
its  substance,  by  making  such  variation  from  unessential  40* 
particulars  as  the  circumstances  of  the  case  require  or  per- 
mit: Pomeroy  on  Specific  Performance,  sec.  297. 

Courts  will  not  generally  decree  the  specific  performance 
of  a  contract  to  deliver  personal  property  (Waterman  on  Spe- 
cific Performance,  sec.  16),  and  yet  it  was  held  in  Hapyood  v. 
Rosenstock,  23  Fed.  Rep.  86,  that  "agreements  for  the  assign- 
ment of  a  patent,  and  for  the  delivery  of  chattels  which  can  be 
supplied  by  the  vendor  alone,  are  among  those  which  will  bo 
specifically  enforced."  This  decision  was  approved  by  the 
supreme  court  of  Massachusetts  in  Adams  v.  Messenger,  147 
Mass.  185;  9  Am.  St.  Rep.  679.  Applying  these  rules  to  the 
case  at  bar,  the  defendant  has  stone  which  cannot  be  pro- 
cured from  any  other  quarry,  and  plaintiff  must  use  it,  or 
the  harmony  of  its  building  will  be  marred,  and,  since  the 
defendant  cannot  be  required  to  do  that  which  his  pecuniary 
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condition  forbids,  he  can  be  negatively  required  to  specifically 
perform  the  contract  by  compelling  him  to  allow  the  plaintiff 
to  take  the  necessary  stone  to  complete  the  building.  It  is  a 
fundamental  principle  that  equity  will  not  decree  the  specific 
performance  of  a  contract  unless  the  undertaking  to  be  en- 
forced is  founded  upon  a  valuable  consideration  moving  from 
the  party  in  whose  behalf  the  performance  is  sought:  Pome- 
roy  on  Specific  Performance,  sec.  57.  The  contract  which  is 
sought  to  be  enforced  is  under  seal,  and  this  constitutes  pri- 
mary evidence  of  a  consideration:  Hill's  Code,  sec.  753.  It 
is  sufficient,  however,  if  some  profit  is  to  inure  to  the  promisor, 
or  some  detriment  to  be  sustained  by  the  promisee:  Water- 
man on  Specific  Performance,  sec.  188.  The  record  shows 
that  the  contract  was  awarded  to  the  defendant,  and  that 
plaintiff  has  voluntarily  advanced  to  him  a  large  sum  in  ex- 
cess of  the  amount  it  would  have  been  compelled  to  pay  under 
the  contract  as  the  work  advanced.  The  defendant,  having 
received  the  payment,  ought  not  now  to  complain  or  say  there 
is  no  consideration  for  the  stone  necessary  to  complete  the 
building.  The  40*  plaintiff  has  already  paid  for  such  stone, 
and  the  defendant  ought  not  to  object  to  its  taking  the  neces- 
sary quantity,  since  the  defendant's  pecuniary  condition  will 
not  permit  him  to  supply  it. 

The  record  further  shows  that  defendant  has  some  derricks 
which  he  uses  at  his  quarry  and  at  the  church-building  for 
hoisting  stone,  which  the  decree  provides  the  plaintiff  may 
use.  The  stone  cannot  be  taken  from  the  quarry,  loaded 
upon  cars,  or  placed  in  the  building,  without  the  use  of  these 
or  similar  machines;  and,  since  the  defendant  has  them,  he 
is  contributing  no  more  than  his  share  when  required  to  per- 
mit the  use  of  them  by  plaintiff.  Such  use,  however,  does 
not  mean  their  destruction,  and  they  must  be  returned  in  as 
good  condition  as  when  received,  the  usual  wear  thereof  ex- 
cepted. Because  the  contract  has  proved  unprofitable  to  the 
defendant  is  no  reason  it  should  not  be  enforced  as  far  as 
practicable.  It  was  fairly  entered  into,  and  each  party  be- 
lieved it  could  be  completed  for  the  consideration  agreed 
upon,  and  the  court,  having  granted  such  relief  as  was  equi- 
table under  the  circumstances  of  the  case,  its  decree  should 
be  affirmed. 

The  recorder  of  conveyances  of  Benton  county  is  enjoined 
from  receiving  for  record  any  conveyance  of  or  encumbrance 
upon  the  quarry  premises.     An  injunction  will  not  usually 
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lie  against  a  ministerial  officer  to  restrain  him  from  doing 
that  which  the  law  requires  as  a  part  of  his  duty,  but  since 
he  has  made  default  it  must  be  presumed  that  he  acquiesces 
in  the  decree. 

Affirmed.  ^_^ 

8pecifio  Performance — Sufficiency  of  Consideration.—  The  consid- 
eration to  warrant  specific  performance  of  a  contract  must  be  valuable  or 
meritorious:  Woodcock  v.  Bennet,  1  Cow.  711;  13  Am.  Dec.  568.  Specific 
performance  of  a  contract  will  not  be  decreed  unless  the  contract  is  founded 
upon  a  valuable  consideration:  Wolfe  v.  Bradberry,  140  111.  578.  Specific 
performance  of  a  contract  will  not  be  decreed  unless  it  is  founded  on  an 
actual  and  valuable  consideration,  and,  under  some  circumstances,  an  ade- 
quate consideration:  Montgomery  Palace  Street  Car  Co.  v.  Stable  Car  Line, 
142  111.  315.  An  executory  agreement  upon  a  merely  voluntary  considera- 
tion will  not  be  enforced  in  a  court  of  equity:  Lynn  v.  Lynn,  135  111.  IS. 
See,  also,  the  extended  note  to  Anderson  v.  Oreen,  23  Am.  Deo.  423. 
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From  a  Libelous  Publication  the  Law  Implies  Malice,  and  Infers 
Damage  if  the  publication  is  false,  except  in  the  case  of  privileged  com- 
munications. 

Libel — Privileged  Communications  Defined. — A  communication  made 
bona  fide  upon  any  subject  matter  in  which  the  party  communicating 
has  an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged  if 
made  to  a  person  having  a  corresponding  interest  or  duty,  although  it 
contains  criminating  matter  which,  without  this  privilege,  would  be 
actionable,  and  this  though  the  duty  is  not  a  legal  one,  but  only  a  moral 
or  social  duty  of  imperfect  obligation. 

Libel — Candidate  for  Office. — It  is  both  the  privilege  and  the  duty  of 
the  public  press  to  discuss  before  the  people  the  fitness  aud  qualification 
of  candidates  for  public  office.  Such  a  candidate  puts  his  character  in 
issue  so  far  as  respects  such  fitness  and  qu.tliticatiou. 

Libel,  Candidate,  Imputino  Crime  to.— A  newspaper  publication  imput- 
ing to  a  candidate  for  office  the  commission  of  a  crime,  merely  because 
he  is  seeking  the  office,  is  not  privileged,  and  is  actionable  per  se,  the  law 
imputing  malice  to  the  author  aud  publisher.  A  publication  attacking 
the  private  character  of  a  candidate  by  falsely  imputing  to  him  a  crime 
is  not  privileged  by  the  occasion,  and  it  is  no  justification  that  the  pub* 
lication  was  made  with  an  honest  belief  in  its  truth,  in  good  faith,  and 
for  the  purpose  of  influencing  voters. 

Newspaper  Libel.— The  Freedom  of  the  Prkss  guaranteed  by  tits  con- 
stitution does  not  confer  upon  proprietors  of  newspapers  the  right  to 
pnblish  with  impunity  charges  for  which  others  would  be  rwpooaibk. 
They  are  subject  to  the  law  of  the  land,  and,  when  they  are  guilty  of  a 
false  and  defamatory  publication,  must  answer  in  damage*  to  the  in- 
jured party. 


864  Upton  v.  Hums.  [Oregon, 

NlWSPAFKB   LlBEL. — To   PUBLISH  07  A   CANDIDATE  FOR   OFFICE  that  he  is  a 

perjured  villain,  and  has  by  his  false  swearing  deceived  the  court,  is  not 
privileged  either  actually  or  conditionally. 

Newspaper  Libel. — The  Republication  of  Libelous  Matter  by  one 
newspaper  copied  from  another  does  not  constitute  any  justification, 
even  though  done  in  good  faith  with  an  honest  belief  in  its  truth,  and 
for  the  purpose  of  influencing  voters.  That  the  libel  was  a  repetition, 
instead  of  being  an  original  libel,  may  be  considered  in  connection  with 
other  circumstances  in  determining  the  good  faith  of  the  defendant  and 
as  tending  to  show  want  of  actual  malice,  and  thus  mitigating  damages. 

Libel. — Evidence  of  Other  Libelous  or  Slanderous  Charges  may  be 
given  to  the  jury  where  they  impute  the  same  crime,  and  may  fairly  be 
construed  as  a  renewal  of  the  original  charge,  as  tending  to  show  express 
malice,  and  thus  enhance  the  damages,  but  evidence  cannot  be  received 
of  actionable  words  spoken  or  published  on  another  occasion  charging  a 
separate  and  distinct  crime  from  that  charged  in  the  complaint,  for  the 
purpose  of  showing  malice,  nor  for  any  other  purpose.  » 

Libel. — 1»  a  Defendant  Pleads  the  Truth  of  a  Libelous  Publication, 
and  in  this  respect  is  not  sustained  by  the  evidence,  the  jury  should  not 
be  instructed  that  they  may  consider  this  as  a  repetition  of  the  publica- 
tion of  the  original  charge,  and  in  aggravation  of  damages  and  as  evi- 
dence of  malice,  if  the  statute  of  the  state  provides  that  the  defendant 
may  in  his  answer  allege  both  the  truth  of  the  matter  charged,  and  any 
mitigating  circumstances  to  reduce  the  damages,  and  whether  he  proves 
the  justification  or  not,  may  give  in  evidence  the  mitigating  circum- 
stances. The  jury  should  consider  whether  the  justification  was  pleaded 
in  good  faith  or  merely  for  the  purpose  of  reiterating  the  false  charge. 
If  for  the  latter  purpose  the  plea  may  be  regarded  as  in  aggravation  of 
damages  and  as  evidence  of  malice,  but  the  mere  failure  to  make  out  the 
plea  of  justification  is  not  of  itself  evidence  of  malice,  nor  does  it  aggra- 
vate damages  or  preclude  the  jury  from  mitigating  damages  if  they 
believe  that  the  defendant  was  free  of  malice,  and  had  good  reason  to 
believe  the  libel  he  published  was  true. 

Action  by  J.  H.  Upton  to  recover  damages  for  a  libelous 
publication  in  the  Gold  Beach  Gazette,  a  newspaper  published 
by  the  defendant.  The  plaintiff  at  the  time  of  such  publica- 
tion was  a  candidate  for  the  office  of  joint  representative  for 
the  counties  of  Coos  and  Curry,  in  which  the  newspaper  was 
circulated.  The  charges  stated  that  the  plaintiff  had  acquired 
the  reputation  of  "  being  a  loathsome,  venomous  thing,  with 
out  shame;  a  man  without  a  spark  of  manhood,  a  betrayer  of 
his  party,  a  citizen  whose  word  is  not  worth  a  straw,  a  vile 
and  cowardly  slanderer,  an  infamous  scoundrel,  and  a  per- 
jured villain."  The  act  of  perjury  was  also  said  to  have 
deceived  the  court,  and  to  have  been  the  cause  of  illegally 
granting  a  divorce.  The  defendant  in  his  answer  admitted 
the  publication,  but  pleaded,  first,  the  truth  in  justification, 
and  second,  as  a  matter  of  inducement,  explanation,  and 
justification,  that  the  plaintiff  was  a  candidate  for  office,  and 
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that  the  charges  complained  of  were  a  republication  of  charges 
published  some  years  previously  by  one  Walter  Sutton  in  the 
Port  Oxford  Tribune;  that  the  defendant  had  sufficient  cause 
to  believe,  and  did  believe,  that  the  charges  were  true,  that 
the  plaintiff  was  an  unfit  person  for  the  office  which  he  sought, 
and  in  such  belief  that  the  defendant  published  the  charges 
in  good  faith,  without  malice,  and  for  the  sole  purpose  of 
advising  the  voters  of  Coos  and  Curry  counties  of  the  true 
character  of  the  plaintiff.  Verdict  and  judgment  for  the 
plaintiff  for  five  hundred  dollars.     Defendant  appealed. 

S.  H.  Hazard,  for  the  appellant. 

William  M.  Kaiser  and  J.  M.  Siglin,  for  the  respondent 

4,8  Bean,  J.  1.  Before  considering  the  other  assignments 
of  error  we  wish  to  advert  to  the  question  raised  by  the  motion 
for  a  nonsuit,  and  by  certain  instructions  given  and  refused  by 
the  trial  court,  and  that  is  whether  the  publication  complained 
of  was  prima  facie  privileged  by  the  occasion,  and  whether 
this  action  can  be  maintained  by  plaintiff  without  proof  of 
express  malice.  The  general  rule  is  that  in  the  case  of  a 
libelous  publication  the  law  implies  malice,  and  infers  some 
damages,  if  the  publication  is  false,  but  to  this  rule  there  are 
certain  exceptions  in  what  are  known  as  '*  privileged  com- 
munications." Such  communications  are  usually  divided 
into  several  classes,  with  only  one  of  which  we  are  concerned 
at  this  time,  and  that  is  generally  stated  thus:  "A  communi- 
cation made  bona  fide  upon  any  subject  matter  in  which  the 
party  communicating  has  an  interest,  or  in  reference  to  which 
he  has  a  duty,  is  privileged,  if  made  to  a  person  having  a 
corresponding  interest  or  duty,  although  it  contain  criminat- 
ing matter,  which,  without  this  privilege,  would  be  slanderous 
and  actionable;  and  this  though  the  duty  be  not  a  legal  one, 
but  only  a  moral  or  social  duty  of  imperfect  obligation."  The 
rule  was  thus  stated  in  Harrison  v.  Bush,  5  El.  <fe  B.  344,  and 
has  been  generally  approved  by  judges  and  text-writers. 
Within  this  rule  it  is  held  that  it  is  not  only  the  privilege,  but 
the  duty,  of  the  public  press  to  discuss  before  the  electors  the 
fitness  and  qualification  of  candidates  for  public  **•  office 
conferred  by  the  election  of  the  people;  and,  when  a  man  be- 
comes such  a  candidate,  he  must  be  considered  as  putting  his 
character  in  issue,  so  far  as  respects  his  fitness  and  qualifica- 
tion for  the  office,  and  that  every  person  who  engages  in  the 
discussion,  whether  in  private  conversation,  in  public  speech, 
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or  in  the  newspapers,  may,  while  keeping  within  proper 
limits  and  acting  in  good  faith,  be  regarded  and  protected  as 
one  engaged  in  the  discharge  of  a  duty.  But  it  is  not  believed 
that  this  rule  can  be  legitimately  carried  to  the  extent  of  jus- 
tifying a  publication  which  imputes  to  a  candidate  for  office 
the  commission  of  a  crime,  merely  because  he  is  seeking 
office.  uThe  authorities  fully  sustain  the  position,"  says 
Green,  P.,  in  an  able  opinion  on  the  subject,  "  that  a  publica- 
tion in  a  newspaper,  made  either  of  a  public  officer  or  a  can- 
didate seeking  an  elective  office  from  the  votes  of  the  people, 
which  imputes  to  him  a  crime  or  moral  delinquency,  is  not  a 
privileged  communication,  either  absolute  or  conditional;  but 
such  publication  is  per  se  actionable,  the  law  imputing  malice 
to  the  author  or  publisher":  Sweeney  v.  Baker,  13  W.  Va.  158; 
31  Am.  Rep.  757.  And  in  Seely  v.  Blair,  Wright,  686,  it  was 
said  by  Wright,  J:  "As  to  the  point  urged,  that  the  plaintiff 
was  a  candidate  for  office,  and  the  defendant  an  elector,  I  need 
only  say  the  relation  of  the  parties  to  each  other,  or  to  the  pub- 
lic confers  upon  the  defendant  no  right  to  utter  falsehood  and 
calumny.  An  elector  may  freely  canvass  the  character  and 
pretensions  of  officers  and  candidates,  but  he  has  no  right  to 
calumniate  one  who  is  a  candidate  for  office  with  impunity. 
If  the  law  sanctioned  such  a  course  it  would  drive  good  men 
from  the  administration  of  public  affairs,  and  throw  our  gov- 
ernment into  the  hands  of  the  worthless  and  profligate." 

So,  also,  in  Bronson  v.  Bruce,  59  Mich.  474,  60  Am.  Rep.  307, 
Mr.  Justice  Champlin  says:  "  The  electors  of  a  congressional 
district  are  interested  in  knowing  4S0  the  truth,  not  false- 
hoods, concerning  the  qualifications  and  character  of  one  who 
offers  to  represent  them  in  Congress;  and  it  is  the  right  and 
privilege  of  any  elector  or  person  also  having  an  interest  to 
be  represented,  to  freely  criticise  the  acts  and  conduct  of  such 
candidate,  and  show,  if  he  can,  why  such  person  is  unfit  to 
be  intrusted  with  the  office,  or  why  the  suffrages  of  the 
electors  should  not  be  cast  for  him.  But  defamation  is  not 
a  necessary  and  indispensable  concomitant  of  an  election 
contest.  4  Slander,'  says  Judge  Overton,  '  is  no  more  jus- 
tifiable when  spoken  of  a  man  with  a  view  to  his  election 
than  on  any  other  occasion.  Unhappy,  indeed,  would  be  any 
people,  when  in  the  exercise  of  one  right,  you  destroy  as  im- 
portant a  one.  Let  his  talents,  his  virtues,  and  such  vices  as 
are  likely  to  affect  his  public  character,  be  freely  discussed, 
but  no  falsehoods  be  propagated.'    To  hold  that  false  charges 
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of  a  defamatory  character,  made  against  a  candidate,  are 
privileged  as  matters  of  law,  if  made  in  good  faith,  and  that 
the  party  making  them  is  absolutely  shielded  against  liabil- 
ity, it  seems  to  me  is  a  most  pernicious  doctrine.  It  would 
deter  all  sensitive  and  honorable  men  from  accepting  the  can- 
didacy to  office,  and  leave  the  field  to  the  profligate,  the  un- 
principled, and  unworthy;  to  men  who  have  no  character  to 
lose,  no  reputation  to  blemish.  It  could  scarcely  be  expected 
that  any  man  worthy  of  the  position  would  consent  to  stand 
for  an  office,  and  have  his  reputation  tarnished,  his  good 
name  scandalized,  in  the  face  of  the  whole  community,  if  such 
doctrine  as  this  is  to  prevail.  Besides,  under  the  guise  of  as- 
sisting the  people  to  select  a  fit  man,  the  voters  are  deceived 
by  falsehood,  and  induced  to  withhold  their  support  from  the 
maligned  candidate,  and  so  two  wrongs  are  perpetrated,  one 
upon  the  candidate,  the  other  in  misleading  the  voter.  Un- 
der such  a  rule  the  advocates  of  both  or  all  candidates  would 
let  fly  their  poisoned  shafts  of  defamation,  and  charges,  to  be 
met  with  countercharges,  until  the  bewildered  4S1  voters,  not 
knowing  who  or  what  to  believe,  must  of  necessity  shut  their 
eyes  to  the  fitness  and  character  of  the  candidates,  and  join 
the  ranks  of  the  party  whose  banner  bears  the  inscription, 
*  Principles,  not  Men.'  " 

The  rule  we  gather  from  the  authorities  is  that  the  fitness 
and  qualification  of  a  candidate  for  an  elective  office  may  be 
a  subject  for  the  freest  scrutiny  and  investigation,  either  by 
the  proprietor  of  a  newspaper,  or  by  a  voter  or  other  person 
having  an  interest  in  the  matter,  and  that  much  latitude 
must  be  allowed  in  the  publication,  for  the  information  of 
voters,  of  charges  affecting  the  fitness  of  a  candidate  for  the 
place  he  seeks,  so  long  as  it  is  done  honestly  and  without 
malice.  Nor  will  such  publication  be  actionable  without 
proof  of  expresR  malice,  although  it  may  be  harsh,  unjust, 
and  unnecessarily  severe,  for  these  are  matters  of  opinion  of 
which  the  party  making  the  publication  has  a  right  to  judge 
for  himself.  In  the  case  of  such  a  publication  the  occasion 
rebuts  the  inference  of  malice  which  the  law  would  otherwise 
raise  from  its  falsity,  and  no  right  of  action  exists,  even 
though  the  character  of  the  party  has  suffered,  unless  he  in 
able  to  show  the  existence  of  actual  malice.  But  when  the 
publication  attacks  the  private  character  of  a  candidate,  by 
falsely  imputing  to  him  a  crime,  it  is  not  privileged  by  the 
occasion,  either  absolutely  or  qualifiedly,  but  is  actionable 
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per  se,  the  law  implying  malice;  and  it  is  no  justification  that 
the  publication  was  made  with  an  honest  belief  in  its  truth, 
in  good  faith,  and  for  the  purpose  of  influencing  voters.  Such 
publications  can  be  justified  only  by  proof  of  their  truth: 
Commonwealth  v.  Clapp,  4  Mass.  163;  3  Am.  Dec.  212;  Curtis 
v.  Mussey,  6  Gray,  261;  Aldrich  v.  Prets  Printing  Co.,  9  Minn. 
133;  86  Am.  Dec.  84;  Root  v.  King,  7  Cow.  613;  King  v.  Root, 
4  Wend.  113;  21  Am.  Dec.  102;  Hamilton  v.  Eno,  81  N.  Y.  116; 
Commonwealth  v.  Wardwell,  136  Mass.  164;  Barr  v.  Moore,  87 
Pa.  St.  385;  30  Am.  Rep.  367;  Seeley  v.  Blair,  Wright,  358. 
432  If  it  can  be  said  that  the  cases  of  Bays  v.  Hunt,  60  Iowa, 
251,  Molt  v.  Dawson,  46  Iowa,  533,  and  State  v.  Balch,  31  Kan. 
465,  when  read  in  the  light  of  the  facts,  announce  a  contrary 
doctrine,  they  do  not  seem  to  us  to  be  supported  either  by  rea- 
son or  the  weight  of  authority.  To  permit  a  defendant,  who 
has  published  of  a  candidate  false  and  defamatory  state- 
ments concerning  his  private  acts  and  character,  on  being 
pursued  in  the  courts  for  this  grievous  wrong,  to  say  in  justi- 
fication that  he  was  actuated  by  no  ill-will  or  malice  toward 
the  plaintiff,  but  his  motives  were  pure  and  his  conduct  actu- 
ated only  by  a  desire  for  the  public  good,  would  abandon  can- 
didates to  all  of  the  fierce  tempests  of  defamation  which  either 
personal  spite  or  political  interest  may  suggest.  The  only 
safe  evidence  of  a  man's  intentions  are  his  acts,  and  if  he 
accuses  another  of  a  crime,  he  must  conclusively  be  presumed 
to  have  intended  to  injure  him.  Let  the  acts,  conduct,  and 
public  record  of  a  candidate,  so  far  as  it  may  affect  his  fitness 
or  qualification  for  office,  be  the  subject  of  free  and  vigorous 
comment,  so  long  as  it  is  done  in  good  faith;  but  when  his 
private  life  is  assailed  by  imputing  to  him  a  crime,  let  his 
accuser  either  answer  in  damages,  or  prove  the  truth  of  the 
charge. 

2.  The  term  "freedom  of  the  press,"  which  is  guaranteed 
under  the  constitution,  has  led  some  to  suppose  that  the  pro- 
prietors of  newspapers  have  a  right  to  publish  with  impunity 
charges  for  which  others  would  be  held  responsible.  This  is 
a  mistake;  the  publisher  of  a  newspaper  possesses  no  immu- 
nity from  liability  on  account  of  a  libelous  publication,  not 
belonging  to  any  other  citizen.  In  either  case  the  publisher 
Is  subject  to  the  law  of  the  land,  and,  when  the  publication  is 
false  and  defamatory,  he  must  answer  in  damages  to  the 
injured  party:  Barnes  v.  Campbell,  59  N.  H.  128;  47  Am. 
Rep.  183;  Mallory  v.  Pioneer-Press  Co.,  34  Minn.  521;  Detroit 
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Daily  Post  v.  McArthur,  16  Mich.  452;  Shechell  v.  Jackson,  43S 
10  Cush.  25.  As  was  6aid  by  Coleridge,  J.,  in  Davison  v. 
Duncan,  7  El.  &  B.  231,  90  Eng.  Com.  L:  "  There  is  no  dif- 
ference in  law  whether  the  publication  is  by  the  proprietor  of 
a  newspaper  or  by  some  one  else.  There  is  no  legal  duty  on 
either  to  publish  what  is  injurious  to  another,  and,  if  any  per- 
son does  so,  he  must  defend  himself  on  some  legal  ground." 
Judge  Drummond  says:  "We  all  desire  the  entire  freedom  of 
the  press,  but  it  has  never  been  understood  as  authorizing  the 
bringing  of  charges  against  a  man  of  his  having  committed  a 
crime  unless  those  charges  were  true.  Now,  there  is  nothing 
in  this  plea  to  indicate  that  these  charges  were  true,  but  only 
that  they  had  reason  to  believe  that  there  was  something  in 
them,  and  that  they  were  made  in  good  faith  and  for  honest 
purposes  by  them  as  the  conductors  of  a  public  journal. 
That  will  not  do.  It  would  be  tolerating  charges  in  the  pub- 
lic press  against  individuals  simply  under  color  of  what  was 
claimed  to  be  a  criticism.  It  may  be  said  here  that  the 
motive  was  an  honest  one,  but  I  hardly  think  that  with  an 
honest  motive  a  journalist  has  a  right  to  proclaim  to  the 
world  that  a  particular  individual  is  a  thief  or  a  murderer,  or 
that  he  has  committed  any  other  crime  in  the  catalogue  of 
crimes.  The  only  thing  that  can  justify  that  is  that  it  is 
true.  Under  our  law,  if  it  is  true,  he  can  make  it.  All  pub- 
lic men,  if  this  were  the  rule,  would  be  at  the  mercy  of  every 
journalist,  and  they  could  launch  charges  against  such  a  man 
with  entire  impunity.  I  do  not  feel  inclined  to  adopt  any 
rule  which  would  allow  such  a  license":  Smith  v.  Tribune  Co., 
4  Biss.  477. 

8.  The  publication  complained  of  in  the  case  under  con- 
eideration  imputed  to  the  plaintiff  a  crime  of  the  most  infa- 
mous character — that  of  being  a  "perjured  villain,"  and  by 
his  false  swearing  deceiving  the  court— and,  under  the  law, 
was  not  privileged,  either  actually  or  conditionally,  although 
the  plaintiff  was  at  the  time  a  candidate  for  an  elective  office. 
Nor  does  the  admitted  fact  that  it  was  but  ***  a  republi- 
cation of  what  Sutton  had  previously  published  amount  to  a 
justification,  even  if  done  in  the  utmost  good  faith,  and  with 
an  honest  belief  in  its  truth,  and  for  the  pur|K>8e  of  inform- 
ing the  voters.  A  newspaper  cannot  copy,  without  liability, 
even  in  the  way  of  news,  a  libel  from  another  paper:  Davit  v. 
Sladden,  17  Or.  259.  But  the  fact  that  it  was  so  copied  may, 
and  should,  be  considered,  together  with  all  the  other  circum- 
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stances  of  the  publication,  when  properly  pleaded,  in  deter- 
mining the  good  faith  of  the  defendant,  and  as  tending  to 
show  want  of  actual  malice,  and  thus  go  in  mitigation  of 
damages:  McDonald  v.  Woodruff,  2  Dill.  244;  Hinkle  v.  Dav- 
enport, 38  Iowa,  355;  Hewitt  v.  Pioneer-Press  Co.,  23  Minn. 
178;  23  Am.  Rep.  680.  We  are  of  the  opinion,  therefore,  that 
no  error  was  committed  by  the  trial  court  in  overruling  the 
motion  for  a  nonsuit,  or  in  instructing  the  jury  that  malice 
was  implied  from  the  publication,  and  that  the  previous  pub- 
lication by  Sutton  was  no  defense. 

4.  The  next  assignment  of  error  is  in  the  admission,  for  the 
purpose  of  showing  malice  in  fact,  of  proof  that  after  the  pub- 
lication complained  of,  and  before  the  commencement  of  this 
action,  the  defendant,  in  the  presence  of  divers  persons,  said 
that  "the  men  that  voted  for  that  old  forger  Upton  were 
thieves,  robbers,  and  sons  of  bitches."  If  these  words  can  be 
considered  as  making  any  charge  against  the  plaintiff,  it  is 
that  of  forgery,  and  as  no  such  charge  is  alleged  in  the  com- 
plaint, the  only  question  presented  by  the  exception  is  whether, 
in  an  action  for  libel,  evidence  of  a  charge  of  a  different  na- 
ture and  at  a  different  time  from  that  alleged  in  the  com- 
plaint can  be  given  for  the  purpose  of  showing  malice,  or  the 
animus  of  the  defendant  in  the  publication  complained  of. 
Upon  this  question  the  authorities  are  in  conflict,  but,  in  our 
opinion,  the  better  rule  seems  to  be  that  where  the  subsequent 
words  or  publication  impute  the  same  crime,  or  434  may 
fairly  be  considered  as  a  renewal  of  the  original  charge,  they 
may  be  given  in  evidence,  as  tending  to  show  express  malice, 
and  to  enhance  the  damages:  Leonard  v.  Pope,  27  Mich.  145; 
but  that  evidence  cannot  be  given  of  actionable  words  spoken 
or  published  on  another  occasion,  and  charging  a  separate 
and  distinct  crime  from  that  charged  in  the  complaint,  for 
the  purpose  of  showing  malice,  or  for  any  other  purpose,  for 
the  reason,  as  stated  by  Parker,  C.  J.,  that  "this  is  a  different 
calumny  for  which  the  plaintiff  has  a  right  to  his  action,  and, 
though  it  may  tend  to  prove  malice  as  to  the  first  words,  so, 
also,  will  it  necessarily  go  to  enhance  the  damages,  for  no  jury 
can  say  how  much  or  how  little  of  the  damages  were  given 
on  account  of  this  second  charge:  Bodwell  v.  Swan,  3  Pick. 
376.  To  the  same  effect  are  Root  v.  Lowndes,  6  Hill,  518;  41 
Am.  Dec.  762;  Howard  v.  Sexton,  4  N.  Y.  157;  Frazier  v.  Mc- 
Closkey,  60  N.  Y.  337;  19  Am.  Rep.  193;  Distin  v.  Rose,  69 
N.  Y.  122;  Barr  v.  Hack,  46  Iowa,  308.     This  is  recognized 
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as  the  better  rule  by  Mr.  Townshend  in  his  work  on  Libel 
and  Slander,  section  392;  and  in  a  note  to  Odgers  on  Libel 
and  Slander,  at  page  271,  Mr.  Bigelow,  a  writer  of  recognized 
learning  and  ability,  after  a  careful  review  of  the  authorities 
in  this  country,  reaches  the  conclusion  that:  "  By  the  better 
authorities  evidence  of  the  publication  of  defamation  upon 
the  plaintiff  other  in  substance  than  that  sued  for  is  not 
admissible  on  grounds  of  policy."  The  distinction  between 
the  admissibility  as  evidence  of  charges  of  a  nature  different 
from  those  in  suit  and  the  repetition  of  the  charges  made  in 
the  complaint  seems  to  be  put  upon  the  ground  that  a  repeti- 
tion of  the  libel  or  slander  and  the  original  offense  may  be 
practically  treated  as  one  wrong,  and  as  to  the  repetitions 
used  in  evidence,  all  barred  by  the  one  judgment:  Leonard 
v.  Pope,  27  Mich.  145;  Root  v.  Lowndes,  6  Hill,  518;  41  Am. 
Dec.  762;  and  Frazier  v.  McCloskey,  60  N.  Y.  337;  19  Am. 
Rep.  193;  which,  obviously,  could  not  be  true  of  the  publica- 
tion of  a  different  charge.  The  repetitions  4S6  made  use  of 
in  evidence  in  a  particular  trial  are  treated  as  barred  by  the 
judgment,  because  the  jury  are  presumed  to  have  considered 
them  in  estimating  the  damages  for  the  original  publication. 
If,  however,  charges  of  a  different  nature  are  admitted  in  evi- 
dence for  the  purpose  of  showing  animus — and  they  certainly 
could  not  be  competent  for  any  other  purpose — the  jury  may 
indeed  be  instructed  that  they  must  not  give  damages  there- 
for, yet,  as  has  been  remarked,  such  instruction  will  be 
wasted  upon  the  average,  and  perhaps  upon  a  highly  culti- 
vated jury:  Root  v.  Lowndes,  6  Hill,  518;  41  Am.  Dec.  762. 
For  this  reason  it  is  thought  best  to  hold  that" such  evi- 
dence is  not  admissible  for  any  purpose."  The  subsequent 
defamation  given  in  evidence  in  this  case,  if  true,  was  a  dis- 
tinct calumny,  for  which  the  plaintiff  had  a  right  of  action, 
and,  indeed,  such  action  was  pending  at  the  time  it  was  given 
in  evidence,  and  hence  we  think  its  admission  was  error. 

5.  The  next  assignment  of  error  is  in  the  instruction  to  the 
jury  that  if  the  plea  of  the  truth  of  the  charge  in  justification 
is  not  sustained  by  the  evidence,  "  the  jury  may  consider  that 
as  a  repetition  and  republication  of  the  original  charge,  and 
consider  the  same  in  aggravation  in  assessing  the  damages, 
and  as  evidence  of  malice  on  the  part  of  defendant  against 
the  plaintiff."  It  was  formerly  the  law  that  if  the  defendant 
in  a  libel  suit  pleaded  the  truth  in  justification,  and  failed  to 
establish  such  plea,  it  wus  considered  as  evidence  of  malice, 
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and  in  aggravation  of  the  injury,  and  he  was  precluded  from 
asking  any  mitigation  of  damages  even  if  the  plea  was  made 
in  good  faith  and  with  an  honest  belief  that  it  was  true:  Bush 
v.  Prosser,  11  N.  Y.  366.  But  section  91  of  the  code  of  this 
state,  which  provides  that  the  defendant  in  his  answer  may 
allege  both  the  truth  of  the  matter  charged,  and  "  any  miti- 
gating circumstances  to  reduce  the  damages,  and,  whether  he 
proves  the  justification  or  not,  he  may  give  in  evidence  the 
mitigating  circumstances,"  has  changed  the  4S,r  rule,  and 
under  this  section  the  damages  are  not  necessarily  affected 
by  a  failure  to  make  good  a  plea  of  justification.  It  will 
depend  upon  the  motive  with  which  the  plea  was  interposed, 
and  the  good  faith  of  the  defendant.  If,  under  the  color  of 
justification,  the  defendant  seeks  to  reiterate  and  perpetuate 
his  slander,  it  may  be  considered  by  the  jury  as  evidence  of 
malice,  and  in  aggravation  of  damages;  but  where  the  plea  is 
made  in  good  faith,  and  all  that  can  be  said  is  that  he  has 
failed  to  fully  support  it  by  competent  proof,  we  do  not  see 
the  justice  of  applying  a  rule  to  him  not  applicable  to  the 
other  litigants  who  happen  to  fail  in  a  bona  fide  defense.  The 
result  of  the  decisions  of  the  state  of  New  York,  under  a  stat- 
ute like  ours,  is  that  the  mere  inability  to  establish  a  justifi- 
cation is  no  evidence  at  all  of  malice,  or  in  aggravation  of 
damages,  nor  will  it  preclude  the  defense  from  asking  that 
the  damages  be  mitigated  where  it  appears  that  he  was  free 
from  malice,  and  had  good  reason  to  believe  the  libel  that  he 
published  to  be  true:  Bush  v.  Prosser,  11  N.  Y.  366;  Bisbey  v. 
Shaw,  12  N.  Y.  67;  Klink  v.  Colby,  46  N.  Y.  427;  7  Am.  Rep. 
360;  Distin  v.  Rose,  69  N.  Y.  122;  Spooner  v.  Keeler,  51 
N.  Y.  527.  In  Distin  v.  Rose,  Church,  C.  J.,  says:  "  The  code 
has  made  this  change  in  the  law  as  it  previously  stood,  that, 
although  the  justification  is  not  sustained,  yet  the  facts 
adduced  for  that  purpose  may  be  used  in  mitigation  of  dam- 
ages if  they  tend  to  show  good  faith  or  a  belief  in  the  truth  of 
the  words  uttered.  But  when  there  is  a  total  failure  of  proof 
tending  in  this  direction,  and  the  circumstances  evince  malice 
in  reiterating  the  slander  in  the  pleadings,  it  is  allowable  for 
the  jury  to  take  the  circumstances  into  consideration:  Thorn 
▼.  Knapp,  42  N.  Y.  474;  1  Am.  Rep.  561,  and  cases  cited." 

Indeed,  the  rule  of  the  common  law  has  been  deemed  so 
harsh  and  unjust  that  it  has  been  modified  in  this  country  so 
that  an  approved  plea  of  the  truth  is  probably  at  the  present 
day  nowhere  held  to  be  necessarily  evidence  4S8  of  malice, 
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but  the  question  now  turns  upon  the  circumstances  of  the 
plea:  Odgers  on  Slander  and  Libel,  sec.  274,  note,  where  the 
authorities  are  collated;  Sloan  v.  Petrie,  15  111.  425;  Harbison 
▼.  Shook,  41  111.  141;  Hawver  t.  Hawver,  78  111.  412;  Pallet  v. 
Sargent,  36  N.  H.  496;  Proctor  v.  Houghtaling,  37  Mich.  41; 
Ransone  v.  Christian,  49  Ga.  491;  Henderson  v.  Fox,  83  Ga. 
233;  Ward  v.  Dick,  47  Conn.  300;  36  Am.  Rep.  75.  Now,  in 
this  case  the  defendant  gave  evidence  tending  to  support  the 
plea  of  justification.  Indeed,  it  was  substantially  admitted 
on  the  trial  that  the  plaintiff  did  make  an  affidavit  in  proof 
of  the  publication  of  the  summons  in  the  divorce  case  of 
Moore  v.  Moore,  which  was  untrue,  his  explanation  being  that 
it  was  made  by  mistake.  Upon  the  other  plea,  that  he  com- 
mitted perjury  in  the  case  of  the  State  v.  Madden,  no  evidence 
as  to  its  truth  was  offered  by  the  defendant,  but  he  gave  evi- 
dence tending  to  show  that  it  was  made  in  good  faith,  and 
with  an  honest  belief  at  the  time  that  it  was  true  and  could 
be  sustained  by  the  proof.  It  was  therefore  error  to  instruct 
the  jury  unqualifiedly  that,  if  the  defendant  failed  to  sustain 
the  plea  of  justification,  they  might  consider  it  in  aggravation 
of  damages.  It  should  have  been  left  to  the  jury  to  decide, 
from  the  evidence  and  the  manner  and  spirit  with  which  the 
defense  was  conducted,  whether  the  real  object  of  the  plea 
was  to  defend  the  action  with  a  reasonable  expectation  of  suc- 
cess, or  to  repeat  the  original  slander.  It  follows  that  the 
judgment  of  the  court  below  must  be  reversed  and  a  new  trial 
ordered.     Reversed.  

Libil— Malice— Whin  Implied.— Every  willful  and  unauthorised  pub- 
lication imputing  to  a  business  man  conduct  which  is  injurious  to  his  charac- 
ter and  standing  is  a  libel,  and  implies  malice:  Mitchell  v.  Bradstreet  Co.,  116 
Mo.  226;  38  Am.  St.  Rep.  592,  aud  note.  Any  publication  injurious  to  the 
character  of  another  aud  not  shown  to  be  true,  or  to  have  been  justifiably 
made,  is  actionable,  malice  being  inferred  in  such  a  case:  Collin*  v.  Dispatch 
Pub.  Co.,  152  Pa.  St  187;  34  Am.  St  Rep.  636,  and  note;  Byrd  r.  Hudson, 
1 13  N.  C.  203.  See  the  extended  note  to  McA Uistcr  v.  Detroit  Free  Press  Co. , 
16  Am.  St  Rep.  337. 

Libel—  Privileged  Communication  Defined.— A  libelous  communica- 
tion is  regarded  as  privileged,  if  made  bona  fide  upon  a  subject  in  which  the 
party  communicating  has  an  interest,  or  in  reference  to  which  he  has  a  duty, 
if  made  to  a  person  having  a  corresponding  interest  or  duty:  llynm  v.  Collin*, 
111  N.  Y.  143;  7  Am.  8t  Rep.  726,  and  extended  note;  Pothokr.  DunkU. 
63  N.  J.  L.  438;  26  Am.  St  Rep.  432,  and  note;  Polatku  v.  Minchener.  81 
Mich.  280;  21  Am.  St  Rep.  616,  and  note;  Missouri  Pat,  Ru.  Co.  r.  Rich- 
mond, 73  Tex.  668;  15  Am.  St  Rep.  794.  See  the  note  to  Conrojf  w.  Pittsourf 
Times,  23  Am.  St  Rep.  191. 

• 
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Libel — Criticism  or  Candidate  for  Public  Office. — When  one  become* 
a  candidate  for  pnblio  office  he  thereby  deliberately  places  his  conduct, 
character,  and  utterances  before  the  public  for  their  discussion  and  considera- 
tion. They  may  be  criticised  according  to  the  taste  of  the  speaker  or  writer, 
and  the  law  will  protect  him  in  so  doing,  provided  his  statements  of  or 
reference  to  the  facts  upon  which  their  criticisms  are  based  observe  an  hon- 
est regard  for  the  truth:  Belknap  v.  Ball,  83  Mich.  583;  21  Am.  St.  Rep.  622, 
and  note;  Wheaton  v.  Beecher,  66  Mich.  307;  extended  note  to  McAllister  v. 
Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  349.  Bat  false  statements  defama- 
tory of  the  character  of  a  candidate  for  public  office,  although  made  in  good 
faith,  are  not  privileged:  Smith  v.  Burrus,  106  Mo.  94;  27  Am.  St.  Rep.  329, 
and  note.  See,  also,  the  extended  note  to  Banner  Pub.  Co.  v.  State,  57  Am. 
Rep.  223. 

Libf.l — Liability  or  Newspapers. — A  newspaper  proprietor  is  liable  for 
what  he  publishes  in  the  same  manner  as  any  other  individual:  Edwards  v. 
San  Jose  Printing  Society,  99  Cal.  431;  37  Am.  St.  Rep.  70,  and  note;  Park 
r.  Detroit  Free  Press  Co.,  72  Mich.  560;  16  Am.  St.  Rep.  544.  Newspapers 
are  not  at  liberty,  under  a  real  or  supposed  sense  of  social  duty,  to  publish 
defamatory  articles  about  individuals:  Democrat  Pub.  Co.  v.  Jones,  83  Tex. 
302.  The  question  of  newspaper  libel  is  thoroughly  discussed  in  the  extended 
notes  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  333,  and  Aid- 
rick  T.  Press  Printing  Co.,  86  Am.  Dec  89. 


FOSHIER    V.    NARVEB. 
[24  Oregon,  441.] 

Judgment  or  Sister  States. — The  Jurisdiction  of  a  court  of  a  sister 
state  to  render  a  judgment  which  is  sought  to  be  enforced  in  this  state 
may  be  here  inquired  into.  The  defendant  is  entitled  to  show  that  he 
was  not  in  fact  served  with  process,  and,  as  a  consequence,  that  the  court 
never  acquired  jurisdiction  over  him. 

Judgment  or  Sister  State,  Service  on  Deeendant  by  Wrong  Name. 
If  process  is  served  on  the  defendant  personally,  the  fact  that  he  was 
therein  designated  by  an  incorrect  name,  as  where  his  name  was  J.  N. 
and  he  was  designated  as  P.  J.  N.,  such  service  is  valid,  and  supports  a 
judgment  based  thereon,  and  such  judgment  cannot  be  collaterally 
attacked  by  proving  that  the  person  named  in  the  process  as  defendant 
was  not  the  person  on  whom  it  was  in  fact  served.  If  the  person  served 
failed  to  appear  and  show  that  the  plaintiff  was  not  entitled  to  relief 
against  him  because  he  was  the  wrong  party  and  not  liable,  the  judg- 
ment establishes  the  fact  that  he  was  the  right  party  and  that  the  plain- 
tiffs were  entitled  to  relief  against  him. 

Judgment,  Jurisdiction,  Evidence  Attacking. — If  a  judgment  is  entered 
against  J.  N.  upon  the  personal  service  of  process  upon  him  in  a  suit 
against  P.  J.  N.  he  is  not  entitled  in  an  action  upon  such  judgment  to 
attack  the  jurisdiction  of  the  court  by  proving  that  the  note  sued  upon, 
and  for  which  judgment  was  rendered,  was  executed  by  P.  J.  N.  and 
not  by  J.  N.,  upon  whom  process  was  served  and  against  whom  the 
judgment  was  entered. 
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Action  against  J.  Narver  on  a  judgment  entered  in  the 
state  of  Iowa. 

Ramsey  &  Fenton,  for  the  appellant. 

J.  E.  Magers  and  James  McCain,  for  the  respondent 

44*  Lord,  C.  J.  This  is  an  action  upon  a  judgment  of  the 
district  court  obtained  in  the  state  of  Iowa.  The  plaintiff 
alleges,  in  substance,  that  on  the  second  day  of  September, 
1891,  in  an  action  wherein  William  E.  Foshier,  the  plaintiff 
herein,  was  plaintiff,  and  the  defendant  John  Narver,  was 
defendant,  a  judgment  was  rendered  by  said  court  in  favor 
of  this  plaintiff  and  against  the  defendant  for  six  hundred 
and  seventy-five  dollars  damages,  and  for  six  dollars  costs  and 
disbursements,  etc.  The  answer  denies  the  material  allega- 
tions of  the  complaint,  and  avers  that  during  all  the  time  for 
more  than  ten  years  last  past  the  defendant  was,  and  now  is, 
a  resident  of  the  state  of  Oregon;  that  he  was  not  at  any 
time  or  place  or  in  any  manner  served  with  notice,  summons, 
or  process  in  said  action  prior  to  the  rendering  of  such  judg- 
ment. The  reply  denies  the  new  matter  contained  in  the 
answer.  Upon  issue  being  thus  joined  a  trial  was  had  re- 
sulting in  a  verdict  for  plaintiff,  and,  a  judgment  being  ren- 
dered thereon,  the  defendant  appeals.  The  errors  assigned 
are  the  giving  of  certain  instructions  by  the  court  and  the 
refusal  to  give  certain  instructions  requested  by  the  defendant. 

1.  The  judgment  rendered  in  the  Iowa  court  is  founded  on 
a  note  made  and  signed  by  W.  F.  Narver  and  P.  J.  Narver  at 
Ottumwa,  Iowa,  on  the  20th  of  November,  1874,  due  two  years 
after  date,  and  payable  to  J.  W.  Kitch.  The  contention  for 
the  defendant  is:  1.  That  the  service  of  process  upon  him 
in  that  case  was  on  the  wrong  party;  and  2.  That  the  jury 
had  the  right  to  consider  the  fact  that  the  note  sued  on  was 
signed  by  P.  J.  Narver,  and  not  by  him,  in  corroboration  of 
his  testimony  44*  to  that  effect.  The  doctrine  is  now  well 
settled  that  the  constitutional  provision  that  full  faith  and 
credit  shall  be  given  to  the  judicial  proceedings  of  other 
states  does  not  preclude  inquiry  into  the  jurisdiction  of  the 
court  in  which  the  judgment  was  rendered  over  the  subject 
matter,  or  the  parties  affected  by  it,  nor  into  the  facts  neces- 
sary to  give  such  jurisdiction:  Thompson  ▼.  Whitman,  18  Wall. 
457;  Freeman  on  Judgments,  sees.  562,  563;  Black  on  Judg- 
ments, sec.  901.  A  defendant  has  a  right  to  show  by  proof 
that  he  had  not  in  fact  been  served  with  process,  and,  as  a 
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consequence,  that  the  court  never  acquired  jurisdiction  over 
his  person:  Knowles  v.  Logansport  etc.  Coke  Co.,  19  Wall.  58. 

2.  As  the  defendant  must  bring  his  proof  within  this  rule 
it  is  essential,  in  determining  whether  his  contention  is  ten- 
able, to  understand  the  facts  upon  which  it  is  founded.  The 
transcript  of  the  proceedings  in  the  Iowa  court  shows  that  the 
defendant  in  that  action  was  J.  or  John  Narver,  and  the  same 
name  as  the  defendant  in  the  present  case.  The  notice  or 
summons  was  addressed  to  J.  Narver,  defendant,  and  the  re- 
turn upon  it  is  as  follows: 

u  This  notice  came  into  my  hand  the  seventh  of  November, 
1891,  and  I  hereby  certify  that  I  personally  served  the  same 
on  the  within  named  J.  Narver,  by  reading  the  same  to  him, 
and  offered  to  deliver  him  a  copy,  but  he  refused  to  take  it, 
and  waived  a  copy  of  the  same,  in  Troy  township,  Monroe 
county,  Iowa,  on  the  seventh  day  of  November,  1891. 

"  [signed]     Daniel  McCabty." 

"  I,  Daniel  McCarty,  being  first  duly  sworn,  depose  and  say 
that  the  above  and  foregoing  return  of  the  within  notice  is 
correct;  that  I  served  the  same  as  above  set  forth. 

"  [signed]     Daniel  McCabty." 

"Subscribed  and  sworn  to  before  me  this  ninth  day  of 
November,  1891.     Signed  this  ninth  day  of  November,  1891. 
"  C.  B.  Foshieb,  Notary  Public  [seal]." 

The  defendant  admits  that  he  was  in  that  county  and  state 
at  the  time  and  place  the  return  shows  that  he  was  personally 
served,  and  that  a  person  came  to  him  then  and  ***  there, 
and  asked  him  if  his  name  was  Narver,  which  he  answered 
in  the  affirmative;  that  this  person  read  a  notice  to  him  di- 
rected to  P.  J.  Narver,  in  an  action  in  which  W.  E.  Foshier 
was  plaintiff  and  P.  J.  Narver  was  defendant,  when  he  told 
him  his  name  was  not  P.  J.  Narver,  but  John  Narver,  at  which 
such  person  wrote,  or  seemed  to  write,  something  upon  a  paper. 
Upon  this  state  of  facts  the  defendant  contends  that  if  the 
notice  served  upon  him  was  directed  to  P.  J.  Narver  in  a  case 
against  P.  J.  Narver,  the  service  was  upon  the  wrong  party, 
and  that  he  had  a  legal  right  to  disregard  it,  as  the  service  of 
such  person  could  give  the  court  no  jurisdiction  of  his  person. 
This  contention  is  based  on  the  idea  that  the  defendant's  tes- 
timony contradicts  the  proof  of  service,  because  it  shows  that 
the  name  in  the  notice  is  not  the  name  of  the  party  served, 
and  hence  the  service  is  on  the  wrong  party,  which  he  may 
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disregard.  But  it  by  no  means  follows  that  the  wrong  party 
was  served,  or  that  there  was  no  legal  service  because  the 
summons  was  addressed  in  a  name  differing  from  the  name 
of  the  defendant  served,  as  P.  J.  Narver  for  John  Narver. 
For  all  that,  the  service  may  be  on  the  right  party.  The 
name  is  a  means  of  identity,  but  the  right  party  may  be 
served  by  a  wrong  name;  it  is  not  the  name  that  is  sued,  but 
the  person  to  whom  it  is  applied.  Whether  the  defendant 
served  was  the  right  or  wrong  party  depended,  not  upon  his 
name,  but  whether  he  was  the  party  liable.  Service  upon  a 
party  by  a  wrong  name  is  a  good  service  and  gives  the  court 
jurisdiction.  If  a  party  served  by  a  wrong  name  fails  to  ap- 
pear and  make  a  defense,  or  submits  to  a  judgment  by  a 
wrong  name,  the  judgment  will  bind  him  as  effectually  as 
though  rendered  in  his  right  name. 

In  proceedings  of  this  character  the  defendant  may  attack 
the  jurisdiction,  and  show  that  he  had  not  in  fact  been  served, 
and  that  in  consequence  the  court  never  acquired  jurisdiction 
of  his  person.  This  is  the  object  of  445  the  defendant's  tes- 
timony. He  sought  to  defeat  the  jurisdiction  of  the  cour1 
which  pronounced  the  judgment  on  which  he  is  sued,  by  proof 
that  he  had  never  been  in  fact  served  with  process.  This 
was  the  issue  to  be  tried.  The  return  shows  that  he  was 
personally  served,  and  specifies  the  time  and  place,  and  he 
admits  that  he  was  so  served,  but  says  that  the  notice  served 
upon  him  was  addressed  to  P.  J.  Narver  and  not  J.  Narver. 
Process  served  on  a  man  by  a  wrong  name  is  as  really  served 
on  him  as  if  it  had  been  served  upon  him  by  his  right  name. 
In  such  case  it  seems  to  us  that  the  court  acquires  jurisdic- 
tion over  his  person,  and,  unless  he  appears  and  puts  in  his 
defense,  the  court  is  authorized  to  proceed  to  judgment. 
Assuming,  then,  that  the  notice  served  upon  the  defendant 
ran  to  the  name  of  P.  J.  Narver,  it  does  not  follow,  as  a  legal 
or  logical  consequence,  that  a  service  of  such  notice  on  J.  Nar- 
ver was  service  on  the  wrong  party.  On  the  contrary,  after 
the  defendant  was  so  served,  if  he  failed  to  appear  and  show 
that  the  plaintiff  was  not  entitled  to  relief  against  him,  be- 
cause he  was  the  wrong  party,  and  not  liable,  when  he  had 
an  opportunity  to  be  heard  on  that  question,  the  judgment 
established  the  fact  that  he  was  the  right  party  and  the  plain- 
tiff's right  to  relief  against  him. 

Mr.  Van  Fleet  says:  M  If  John  Smith  is  sued,  and  service 
be  made  personally  on  the  wrong  John  Smith,  he  must  appear 
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and  defend  himself.  He  cannot  successfully  fight  the  offi- 
cer who  seizes  his  property  on  execution,  by  showing  that  he 
is  not  the  real  defendant.  The  reason  is  a  very  plain  one. 
He  was  afforded  an  opportunity  to  make  that  defense  before 
judgment.  The  cases  all  agree  on  this  point.  But  suppose 
the  complaint  and  summons  called  for  George  Jones,  and 
John  Smith  is  served.  How  does  that  differ  from  the  case 
just  put?  It  is  a  judicial  assertion  that  the  true  name  of 
the  person  served  is  George  Jones,  and  he  is  afforded  an 
opportunity  to  appear  and  show  that  446  his  name  is  not 
Jones,  and  that  the  plaintiff  is  entitled  to  no  relief  against 
him.  All  the  plaintiff  can  possibly  do  is  to  afford  him  this 
opportunity.  Perhaps  the  plaintiff  stands  ready  to  show  that 
his  true  name  is  George  Jones,  and  that  he  does  wrongfully 
withhold  the  relief  demanded.  A  judgment  in  favor  of  the 
plaintiff  necessarily  establishes  his  right  to  the  relief  given 
against  the  person  served  ":  Van  Fleet  on  Collateral  Attack, 
sec.  367.  It  would  seem,  therefore,  that  the  Iowa  court  had 
jurisdiction  of  the  defendant,  and  his  contention  is  not  tenable. 
3.  We  come  now  to  the  error  assigned  upon  which  the 
reversal  of  the  judgment  is  sought.  The  court  below,  consid- 
ering that  the  testimony  of  the  defendant  tended  to  contradict 
the  proof  of  service,  submitted  it  to  the  jury.  The  record 
discloses  that  counsel  for  the  defendant  attempted  to  argue 
to  the  jury  that  they  had  a  right  to  consider  the  fact  that 
the  note  sued  on  and  set  out  in  the  Iowa  record  was  signed 
by  P.  J.  Narver  and  not  the  defendant,  as  corroborative 
of  the  defendant's  testimony  contradicting  the  proof  of  serv- 
ice, but  the  court  refused,  upon  objection,  to  allow  counsel 
to  so  argue.  The  instruction  asked  and  refused  and  the  in- 
struction given,  assigned  as  error,  are  intended  to  save  and 
bring  up  this  point.  It  will  be  sufficient  to  say  that  the  court 
told  the  jury  that  they  "  could  not  consider  the  copy  of  the 
note  sued  on  as  affecting  the  question  of  serving  notice." 
The  only  issue  to  be  tried  was  whether  the  defendant  was 
served  with  process.  How  the  fact  that  the  note  was  signed 
by  P.  J.  Narver  contradicted  the  proof  of  service  it  is  difficult 
to  comprehend.  Such  fact  did  not  show  that  the  return  was 
false,  or  that  the  defendant  was  not  served  with  the  process. 
Neither  the  note  nor  the  names  upon  it  could  throw  light 
upon  the  question  of  service,  though  they  might  on  the  lia- 
bility which  is  not  now  involved.  It  follows  that  the  judg- 
ment must  be  affirmed. 
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Judgments  of  Sister  State— Jurisdiction — Right  to  Inquire  into. 
The  record  of  a  foreign  judgment  may  be  contradicted  as  to  facts  necessary 
to  give  the  court  jurisdiction,  and,  if  it  be  shown  that  such  facta  did  not 
exist,  the  record  will  be  a  nullity:  Ritchie  v.  Carpenter,  2  Wash.  512;  26  Am. 
St.  Rep.  877;  Marx  v.  Fore,  61  Mo.  69;  1 1  Am.  Rep.  432,  and  extended 
note;  Hoffman  v.  Hoffman,  46  N.  Y.  30;  7  Am.  Rep.  299,  and  note;  People 
r.  Dawell,  25  Mich.  247;  12  Am.  Rep.  260,  and  note.  The  judgment  or 
decree  of  a  court  of  a  sister  state  may  be  examined  into  here  for  the  purpose 
of  ascertaining  whether  such  court  had  jurisdiction:  Starbuek  v.  Murray,  5 
Wend.  148;  21  Am.  Dec.  172,  and  note;  Jones  v.  Jones,  108  N.  Y.  415;  2 
Am.  St  Rep.  447,  and  note;  Bissell  v.  Briggs,  9  Mass.  462;  6  Am.  Dec.  88, 
and  note;  Wernioag  v.  Pawling,  5  Gill  &  J.  500;  25  Am.  Dec.  317,  and  note. 
The  judgment  record  of  another  state  may  be  collaterally  impeached  by 
extrinsic  evidence  showing  that  the  court  pronouncing  the  judgment  did  not 
have  jurisdiction:  In  re  James,  99  Cal.  374;  37  Am.  St.  Rep.  60,  and  note. 

Service  or  Process  upon  Asher  B.  Bates  will  not  support  a  judgment 
against  Ashley  B.  Bates:  Bala  v.  State  Bank,  7  Ark.  394;  46  Am.  Deo.  293, 
and  note. 
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Cabpenteb  v.  United  States  Life  Ins.  Co. 

[161  Pennsylvania  State,  9.] 

Insurance,  Lite — Insurable  Interest. — A  young  woman  in  whom  an 
elderly  man  had  taken  an  interest  so  far  as  to  provide  her  with  means 
to  obtain  an  education,  and  also  to  give  her  employment,  and  who, 
from  his  conduct  and  expressions  of  intention,  had  a  right  to  expect 
him  to  continue  his  quasi  parental  care  towards  her,  has  an  insurable 
interest  in  his  life,  and  therefore  an  assignment  by  him  to  her  of  a  policy 
which  he  had  effected  on  his  life  is  valid  and  enforceable. 

Insurance,  Life.— To  Create  an  Insurable  Interest  in  the  Life  of 
Another  Kinship  is  not  necessary.  It  is  sufficient  if  the  relationship 
between  the  insurer  and  the  beneficiary  is  one  of  mere  friendship,  if  the 
circumstances  show  that  the  loss  of  the  life  of  the  former  will  result  in 
pecuniary  loss  to  the  latter. 

H.  W.  Watson  and  W.  S.  McLean,  for  the  appellant. 

C.  La  Rue  Munson,  S.  J.  Strauss,  and  Addison  Candor,  for 
the  appellee. 

*'  Dean,  J.  Alanson  B.  Tyrell,  a  man  about  sixty  years 
of  age,  living  with  his  family  near  Wilkes-Barre,  had  in  his 
house,  as  a  domestic,  a  poor  girl  named  Adaline  Carpenter. 
So  far  as  appears  from  the  evidence,  prompted  solely  by  a 
benevolent  and  kindly  disposition,  this  old  man  befriended 
this  girl;  sent  her  to  school  and  paid  her  expenses;  in  return, 
she  at  times,  for  small  wages,  performed  some  services  for 
him,  such  as  keeping  his  books  and  copying  his  letters;  he 
was  a  designer  and  builder  of  coal-breakers,  and  seems  to 
have  had  considerable  business.  On  the  10th  of  December, 
1892,  he  took  out  a  policy  of  insurance  on  his  life  in  the  sum 
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of  two  thousand  dollars,  payable  to  himself  in  the  defendant 
company;  he  paid  the  first  annual  premium,  one  hundred 
and  four  dollars  and  eighty-four  cents.  Thirteen  days  there- 
after, on  the  23d  of  the  same  month,  he  assigned  the  pol- 
icy in  writing  to  Adaline  Carpenter,  sealed  it  in  a  package, 
and  delivered  it  to  her  with  the  injunction  not  to  open  it  until 
after  his  death.  Notice  of  the  assignment,  as  provided  by 
the  policy,  was  duly  given  the  company,  and,  without  objec* 
tion,  acknowledgment  of  the  notice  was  made  by  indorsement. 
18  on  a  duplicate.  On  April  1,  1893,  Tyrell  died.  Adaline 
Carpenter  inspected  the  package  delivered  to  her,  found  in  it 
the  policy  regularly  assigned  to  her,  made  proper  proof  of  the 
death  of  the  insured,  and  demand  for  payment.  The  com- 
pany, on  the  ground  that  the  policy  was  a  wagering  contract, 
refused  payment.  Thereupon  this  suit  was  brought,  and  the 
learned  judge  of  the  court  below,  holding  that,  so  far  as  con- 
cerned this  plaintiff,  the  contract  was  a  wagering  contract, 
and  therefore  void,  nonsuited  her,  and  from  that  judgment 
we  have  this  appeal. 

The  judgment  of  the  court  below  was  based  on  Gilbert  v. 
Moose,  104  Pa.  St.  74;  49  Am.  Rep.  570;  Meily  v.Hershberger, 
15  Week.  Not.  Cas.  186;  Downey  v.  Hoffer,  110  Pa.  St.  109;  and 
that  line  of  cases,  which  hold  that  the  absolute  assignment  of 
a  policy  to  one  having  no  interest  in  the  life  of  the  insured, 
the  assignor  parting  with  all  control  over  the  policy,  renders 
it  a  wagering  contract  as  to  such  assignee,  and  he  cannot 
recover  thereon. 

It  seems  to  us  the  learned  judge's  conclusion  is  not  drawn 
from  all  the  material  facts,  but  only  from  a  part  of  them.  At 
the  trial  counsel  on  both  sides  admitted  the  following  facts, 
which  were  put  upon  the  record:  "Alanson  B.  Tyrell,  after 
he  had  made  the  assignment  of  the  policy  in  question  to  the 
plaintiff,  placed  the  policy  and  the  assignment  and  the  re- 
ceipt in  an  envelope,  and  sealed  it,  and  inclosed  it  in  a  pack- 
age, and  delivered  it  to  the  plaintiff,  and  it  has  remained  in 
her  possession  ever  since,  and  further,  that,  at  the  time  the 
papers  in  question  were  delivered  to  the  plaintiff,  she  was  not 
a  creditor  of  the  insured,  nor  a  relative,  nor  connected  by  ties 
of  blood  or  marriage,  but  only  a  friend  of  the  insured." 

The  facts,  as  contained  in  this  admission,  were  assumed  to 
be  all  of  the  material  facts  bearing  on  the  issue.  From  them 
it  was  inferred  the  plaintiff  had  no  insurable  interest  in  the 
life  of  Tyrell,  and  as  he  had,  by  the  assignment  and  delivery 
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of  the  policy,  relinquished  control  over  it,  it  was,  under  the 
authority  of  the  line  of  cases  already  noticed,  held  to  be  a 
wageriag  contract. 

But  do  all  the  facts  of  which  there  was  evidence,  when 
taken  together,  warrant  the  conclusion  that  this  plaintiff  had 
no  insurable  interest  in  the  life  of  Tyrell?  If  Tyrell,  when 
she  was  14  young,  had  taken  this  girl  into  his  family,  treated 
her  as  a  member  of  it,  reared  and  educated  her,  when  she  was 
of  age  had  assisted  her  in  getting  remunerative  employment, 
had  watched  over  her  and  interested  himself  in  her  welfare, 
it  could  have  been  truthfully  said  he  stood  in  the  place  of  a 
parent  to  her;  not  by  virtue  of  the  legal  relation  of  a  child 
born  to  him  in  wedlock,  or  by  adoption  under  our  statute,  but 
by  his  voluntary  assumption  of  the  paternal  relation  towards 
her  with  her  consent.  Without  any  legal  obligation  other 
than  friend,  he  chose  to  assume  all  the  burdens  incident  to 
this  domestic  relation  of  parent  and  child.  His  conduct  and 
promises  for  years  warranted  her  in  believing  the  relation 
would  continue  while  his  life  lasted.  Having  thus  raised  her 
from  the  humbler  station  in  which  he  found  her,  he  was  con- 
tinuing his  kindness  at  the  date  the  policy  was  assigned. 
For  this  offer,  although  rejected  by  the  court  as' immaterial, 
must  be  taken  as  the  fact.  Plaintiff,  among  other  facts,  offers 
to  prove:  "  That  during  the  first  two  years  of  her  acquaintance 
with  the  insured,  she  was  a  servant-girl  in  his  house,  he  being 
a  married  man  with  a  family,  and  about  sixty  years  of  age; 
that,  about  the  time  she  quit  his  service,  he  told  her  that  she 
ought  to  educate  herself,  so  that  she  might  be  fit  to  earn  a 
living  by  keeping  books  and  typewriting;  that  he  then  told 
her  if  she  would  go  to  a  business  college  at  Wilkes-Barre  he 
would  pay  her  tuition;  that  she  went  to  a  business  college, 
and  was  there  several  months,  and  studied  book-keeping;  that 
the  insured  paid  her  tuition  there;  that  when  she  left  the 
business  college  the  insured  purchased  for  her  a  desk  and 
chair,  and  secured  her  desk-room  in  the  office  of  Mr.  Gunster, 
of  Wilkes-Barre;  that  when  in  Mr.  Gunster's  office  she  kept 
the  insured's  time-book,  the  insured  being  a  builder  of  coal- 
breakers  and  employing  a  large  number  of  men;  that  for 
keeping  said  books  the  insured  paid  her  at  the  rate  of  twenty 
dollars  per  month;  that  she  left  the  office  of  Mr.  Gunster  in 
February,  1893,  and  came  to  William  sport  for  the  purpose  of 
entering  Pott's  Commercial  College,  to  learn  shorthand-writing 
and  typewriting;  that  the  insured  told  her  before  she  left 
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Wilkes-Barre  that  he  would  pay  her  tuition  at  said  college; 
that  she  entered  said  college,  and  studied  shorthand-writ- 
ing and  typewriting,  and  the  insured  paid  her  tuition;  that 
after  she  came  to  Williamsport  she  received  several  letters 
from  S.  W.  15  Tyrell,  the  son  of  the  insured,  informing  her 
of  his  father's  sickness,  and  that  she  also  received  two  letters 
in  the  mean  time  from  the  insured,  stating  the  fact  of  his 
sickness,  and  inquiring  how  she  was  getting  along;  that  in 
response  to  said  letters  she  went  to  the  home  of  her  father 
and  mother  in  the  borough  of  Edwardsville,  near  the  home  of 
the  insured,  and  while  there  the  insured  died." 

As  this  case  stood  upon  the  record  the  plaintiff,  as  the 
assignee  of  the  deceased,  stood  in  his  place,  was  his  represent- 
ative, so  far  as  appears;  she  was  making  no  claim  adverse 
to  the  right  of  deceased  or  any  representative  of  his  right; 
the  antagonist  was  the  obligor  in  the  policy;  therefore,  she 
was  not  incompetent  under  clause  e,  section  5  of  act  of  1887. 
Her  competency  as  a  witness  against  some  other  representative 
of  the  deceased  assignor  could  not  be  properly  raised  in  this 
issue  between  these  parties.  Therefore  the  offer  was  material, 
the  witness  was  competent,  and  the  facts  offered  to  be  proven 
must  be  taken  as  proven.  The  court  below,  in  the  opinion 
refusing  to  take  off  the  nonsuit,  treats  these  facts  as  proven, 
but  considers  them  wholly  immaterial.  We  think,  having 
in  view  these  facts,  as  well  as  those  admitted  of  record,  the 
plaintiff  had  an  insurable  interest  in  the  life  of  the  deceased. 
It  does  not  matter  that  this  interest  was  one  without  legal 
obligation  on  the  part  of  the  insured;  it  was  a  relation  in 
every  other  respect  parental;  pecuniarily  and  otherwise  he 
assumed  a  parent's  part  towards  her,  and  she  was  justified  in 
expecting  the  continuance  of  it.  The  question  in  Gilbert  v. 
v.  Moose,  104  Pa.  St.  74,  49  Am.  Rep.  570,  was,  as  stated  by 
this  court,  in  these  words:  "Can  one  having  no  interest  in  the 
life  of  the  insured,  and  for  the  purpose  of  speculation  only, 
acquire  by  assignment  or  otherwise  such  title  to  the  policy 
as  the  law  will  enforce"  ? 

In  Downey  v.  Hnffer,  110  Pa.  St.  109,  this  court  assumes, 
with  the  court  below,  that  the  purchase  by  Downoy  was  purely 
for  a  speculative  purpose,  and  says:  "The  mischief  resulting 
from  a  sale  of  the  policy  for  purposes  of  speculating  on 
human  life  is  so  contrary  to  the  policy  of  the  law,  and  so  in 
conflict  with  the  just  principles  of  life  insurance,  that  it  is 
unsafe  to  relax  the  rule  that  the  holder  of  the  policy  must 
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have  some  pecuniary  interest  in  the  life  of  the  insured." 
And  so  with  all  the  other  cases  cited  by  appellee  where  no 
recovery  by  the  assignee  16  of  a  policy  was  permitted;  in 
each  the  holder  of  the  policy  was  interested  in  the  death> 
rather  than  the  life,  of  the  insured,  and  the  policy  was  specu- 
lative. In  the  case  before  us  the  plaintiff's  interest  was 
wholly  in  the  life  of  the  insured.  From  the  facts  the  bene- 
fit to  her  from  his  fatherly  care  and  pecuniary  aid  would,  in 
a  very  few  years,  have  far  more  than  equaled  the  two  thou- 
sand dollars  policy  assigned  to  her.  From  the  severance  of 
this  relation  by  death  she  perhaps  sustains  a  greater  pecuni- 
ary loss  than  any  of  his  children. 

There  may  be  an  insurable  interest  not  accompanied  by 
kinship.  Such  interest  implies  a  pecuniary  interest  present 
or  prospective:  Cook  on  Life  Insurance,  sec.  59.  A  moral 
obligation  is  sufficient  to  support  it:  Ferguson  v.  Massachusetts 
M.  Life  Ins.  Co.,  32  Hun,  306.  A  creditor  has  an  insurable 
interest  in  the  life  of  his  debtor  who  has  been  discharged  in 
bankruptcy.  Says  May  on  Insurance,  section  107:  "  The 
relationship  seems  to  be  of  but  little  importance,  except  as 
tending  to  give  rise  to  the  circumstances  which  justify  the 
expectation.  Indeed,  the  doctrine  of  the  latest  of  the  Massa- 
chusetts cases  before  cited  is  broad  enough  to  cover  a  case 
where  there  is  no  relationship  at  all,  save  one  perhaps  of 
mere  friendship,  if  the  circumstances  are  such  as  to  show 
that  the  loss  of  the  insured  life  will  probably  result  in  pecu- 
niary disadvantage  to  the  person  procuring  the  insurance." 
Here  the  plaintiff  had  nothing  whatever  to  do  with  the  pro- 
curement of  the  policy  or  its  assignment;  paid  no  part  of 
the  premium,  and,  so  far  as  appears,  never  expected  to  pay 
any,  for  she  was  ignorant  of  its  existence  during  the  lifetime 
of  the  insured.  She  had  substantial  grounds  for  expecting 
decided  pecuniary  advantage  from  his  life.  Why  then  should 
the  contract  be  termed  speculative?  Her  expectancy,  except 
in  the  one  feature,  the  absence  of  legal  obligation  to  enforce 
it,  was  as  well  founded  as  that  of  a  wife  or  creditor. 

If  a  voluntary  copartnership  gives  to  each  partner  an  in- 
surable interest  in  the  lives  of  the  others,  if  the  relation  of 
superintendent  or  manager  of  a  business  concern  gives  to  his 
employers  an  insurable  interest  in  the  life  of  the  superintend- 
ent or  manager,  as  is  well  settled,  then  the  voluntary  relation 
here  gave  to  this  plaintiff  an  insurable  interest  in  the  life  of 
one  who,  in  all  pecuniary  respects,  occupied  towards  her  the 
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place  of  a  parent,  and  the  court  below  ought  not  to  have  held 
otherwise. 

The  judgment  is  reversed  and  a  procedendo  is  awarded. 

Insurance,  Life. — Interest:  See  the  extended  notes  to  Bankers'  etc.  Attn. 
r.  Utapp,  19  Am.  St.  Rep.  786;  Morrell  t.  Trenton  etc.  Ins.  Co.,  57  Am.  Dee. 
93;  Lord  t.  DaU,  7  Am.  Dec  42;  Continental  etc.  Ins.  Co.  r.  Volger,  46  Am. 
Rep.  190,  and  Currier  v.  Continental  etc.  Ins.  Co.,  52  Am.  Rep.  136.  To  sup- 
port a  contract  of  insurance  on  the  life  of  one  person  in  favor  of  another 
there  must  be  a  reasonable  ground,  founded  on  the  relation  of  the  parties, 
either  pecuniary  or  of  blood  or  affinity,  to  expect  some  relief  or  advantage 
from  the  continuance  of  the  life  of  the  insured:  United  Brethren  etc.  Soc.  v. 
McDonald,  122  Pa,  St.  324;  9  Am.  St.  Rep.  Ill,  and  note;  Keystone  etc. 
Benefit  Assn.  v.  Norris,  115  Pa.  St.  446;  2  Am.  St.  Rep.  572,  and  note.  Ad 
interest  to  be  insurable  must  be  an  interest  in  favor  of  the  continuance  of 
the  life,  and  not  an  interest  in  its  loss  or  destruction:  Holmes  v.  Oilman,  138 
N.  Y.  369;  34  Am.  St.  Rep.  463,  and  note. 


Grabpp  v.  Philadelphia  and  Eeading  Eailroad. 

[161  Pennsylvania  State,  230.] 

A  Carrier  or  Passengers  is  not  Bound  to  Protect  Them  from  Rash- 
ness or  Bad  Manners  on  the  part  of  strangers  or  other  passengers  not 
amounting  to  a  breach  of  the  peace. 

Carriers  of  Passengers. — If  an  Impatient  Traveler  Rushes  Heed- 
lessly and  pushes  the  door  of  a  railway  car  violently  open,  causing  it 
to  strike  and  injure  a  fellow-passenger,  the  carrier  is  not  answerable  for 
the  damages  thus  sustained. 

A  Carrier  or  Passengers  is  not  guilty  of  actionable  negligence  because  an 
injury  occurs  from  a  door  being  suddenly  opened  and  pushed  against 
one  passenger  by  another,  though,  had  the  upper  part  been  of  glass,  the 
passenger  in  fault  would  have  seen  and  avoided  injuring  the  other.  Nor 
is  such  negligence  inferable  from  the  fact  that  a  small  screw  eye  on  the 
inner  surface  of  the  door  was  at  such  a  height  that  it  struck  the  plaintiff 
in  the  eye  and  thereby  inflicted  a  serious  injury,  if  it  was  a  usual  and 
suitable  appliance,  and,  but  for  the  reckless  act  of  a  fellow -passenger  in 
opening  a  door,  would  not  have  inflicted  the  injury. 

Oavin  W.  Hart,  for  the  appellant. 

William  C.  Gross  and  Thomas  F.  Gross,  for  the  appellee. 

*M  Green,  J.  The  act  which  caused  the  plaintiff's  injury 
was  not  the  act  of  the  defendant  nor  of  any  of  its  agents  or 
employees.  It  was  exclusively  the  act  of  a  total  stranger, 
over  whom,  or  whose  actions,  the  defendant  had  not  the 
slightest  control.  Moreover,  his  action  was  not  the  usual 
customary  conduct  of  an  intending  passenger  about  to  pass 
through  the  door  in  question,  hut  it  was  rude,  impatient,  aud 
unusual.     The  plaintiff  herself  thus  describes  the  uiauner 
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of  her  injury.  Having  said  she  was  just  about  going  out  of 
the  door,  and  had  her  hand  up  at  the  door,  and  her  left  foot 
on  the  pavement,  she  was  asked:  "  Q.  Where  was  the  right 
foot?  A.  On  the  step,  and  going  out  there  was  a  gentleman 
walked  in  or  came  running  to  make  the  train,  and  as  he  ran 
in  he  knocked  the  door  against  my  head.  Q.  Where  did  he  hit 
your  head?     A.  He  struck  me  right  there  on  the  forehead." 

The  plaintiff's  witness,  Emma  Bettker,  being  the  only  other 
witness  who  described  the  manner  of  the  injury,  testified  as 
follows  upon  the  same  subject:  "As  we  were  going  out  of  the 
door  Nora  put  her  hands  up  to  the  door  to  go  out,  while  two 
gentlemen  came  a  rushing  in  and  threw  the  door  on  Nora, 
and  we  were  still  going  to  pass  out  when  there  was  a  gentle- 
man 233  coming  from  the  depot  says,  ■  Why,  Miss,  he  has 
broke  the  skin;  you  had  better  go  in.'"  The  foregoing  is  the 
whole  of  the  testimony  descriptive  of  the  injury,  except  the 
plaintiff's  cross-examination,  which  is  substantially  similar 
to  the  testimony  in  chief. 

It  is  manifest,  therefore,  that  the  plaintiff's  injury  was  ex- 
clusively the  result  of  the  unusual,  rude,  and  hasty  act  of  a 
stranger.  Dealing  with  just  such  a  question  as  this,  in  the 
case  of  Ellinger  v.  Philadelphia  etc.  R.  R.  Co.,  153  Pa.  St.  215, 
34  Am.  St.  Rep.  697,  we  held  that  a  common  carrier  is  not 
bound  to  protect  its  passengers  from  rudeness  or  bad  man- 
ners on  the  part  of  strangers  or  other  passengers,  unless  such 
conduct  amounts  to  a  breach  of  the  peace.  A  woman  is  not 
entitled  to  recover  damages  from  a  railroad  company  for  per- 
sonal injuries  where  it  appears  from  her  own  testimony  that 
when  she  was  about  to  descend  from  the  lower  step  of  a  car 
to  the  ground  she  was  jostled  off  by  another  passenger  rudely 
pushing  by  her  to  enter  the  car.  Our  brother  Williams,  de- 
livering the  opinion,  said:  "She  had  reached  the  lowest  step, 
and  was  in  the  act  of  stepping  from  it  to  the  platform,  when  an 
impatient  man,  desiring  to  take  the  train  at  that  station,  step- 
ped up  on  the  step  she  was  leaving,  and  in  so  doing  crowded 
or  jostled  her,  and  she  fell.  The  immediate  cause  of  her  fall 
was  the  act  of  the  impatient  man  in  his  efforts  to  get  upon 

the  car But  protection  against  bad  manners  is  not,  so 

far  as  I  am  aware,  one  of  the  duties  owing  by  a  carrier  to  its 
passengers.  Rudeness  is  a  breach  of  no  positive  law.  The 
ordinary  cars  are,  and  must  be,  open  to  the  masses,  among 
whom  there  will  be  different  degrees  of  intelligence  and  polite- 
ness; differences  in  physical  vigor  and  temperament.     There 
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is  therefore  necessarily  a  certain  amount  of  rudeness,  of  haste, 
of  selfish  disregard  of  the  nerves  and  of  the  comfort  of  others 
to  be  met  with  wherever  men  and  women  congregate,  whether 
upon  railroad  trains,  in  places  of  amusement,  or  upon  the 
streets  of  a  city.  Unless  such  conduct  amounts  to  a  breach 
of  the  peace  the  officers  of  the  law  can  take  no  cognizance  of 
it,  and  carriers  are  not  bound  to  prevent  it,  or  liable  in  dam- 
ages for  its  appearance  about  their  stations  or  trains.  The 
plaintiff  was  the  victim  of  an  act  of  rudeness." 

All  of  this  language  is  precisely  applicable  to  the  present 
***  case.  An  impatient  traveler,  in  a  hurry  to  make  a  train, 
rushes  ahead  heedlessly,  pushes  the  door  open  violently  and 
causes  the  door  to  strike  the  plaintiff  with  force,  and  injures 
the  plaintiff.  It  was  an  act  of  rudeness  of  which  the  plaintiff 
was  the  victim.  That  the  stranger  was  responsible  for  his 
act  there  can  be  no  doubt,  but  that  the  defendant  shall  be 
made  to  suffer  in  damages  for  such  an  act  is  intolerable  and 
unjust  to  the  last  degree.  It  is  subject  to  no  duty  to  guard 
against  such  acts,  and  therefore  is  not  negligent  in  that  regard. 

But,  says  the  plaintiff,  the  defendant  is  negligent  in  the  con- 
struction of  the  door,  and  therefore  should  be  liable.  A  couple 
of  carpenters  are  examined  who,  after  the  event,  say  the  door 
was  defective  because  it  was  not  all  glass  above  the  middle 
rail,  so  that  persons  could  see  each  other  coming  to  the  door. 
It  is  not  at  all  certain  that  the  same  accident  would  have 
been  avoided  if  this  door  had  been  built  in  that  way,  because 
the  same  spirit  of  impatience  and  rudeness  would  have 
prompted  the  same  act  of  haste  in  opening  the  door  to  get 
through  quickly,  although  another  person  was  visible  on  the 
other  side.  But  the  best  illustration  of  the  fallacy  of  the 
attempt  to  establish  negligence  in  this  way  is  afforded  by  one 
of  our  own  cases:  Hayman  v.  Pennsylvania  R.  R.  Co.,  118  Pa. 
St.  508.  There  the  door  for  the  transit  of  the  passengers  from 
the  wharf  4o  the  boat  was  constructed  precisely  as  the  car- 
penters said  this  one  should  have  been,  viz:  all  glass  above 
the  middle  rail.  But  it  happened  that  a  passenger  going 
through  it  just  behind  another  passenger,  put  up  bis  hand  to 
push  it  open,  and  he  struck  the  glass  with  force  enough  to 
break  it,  and  his  hand  having  been  cut  severely  by  the  broken 
glass,  be  brought  an  action  against  the  company,  and  sought 
to  recover  upon  the  presumption  of  negligence  arising  from 
the  mere  fact  of  the  accident.  But  we  refused  to  sanction 
that  proposition,  and  held  that  the  door  was  no  part  of  lh« 
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machinery  used  for  the  carriage  of  passengers,  and  that  the 
plaintiff,  in  order  to  recover,  must  prove  negligence  affirma- 
tively. In  that  case  the  accident  resulted  from  the  presence 
of  too  much  glass  in  the  door,  and  in  this  case  it  was  con- 
tended there  was  too  little.  But  both  contentions  were  un- 
tenable. The  doors  were  both  such  as  are  in  common  use,, 
and  the  mere  construction  of  neither  of  them  justified  an 
inference  of  negligence.  The  present  case  is  much  s** 
stronger  than  the  Hayman  case,  because  in  that  the  injury 
was  the  result  of  the  mere  ordinary  use  of  the  door,  while 
here  it  was  the  result  of  the  violent  act  of  a  stranger. 

Again,  it  is  contended  that  the  presence  of  a  small  screw 
eye  on  the  inner  surface  of  the  door  was  the  immediate  means 
by  which  the  injury  was  inflicted,  and  therefore  it  was  negli- 
gence to  have  it  in  a  position  where  it  could  strike  the  plain- 
tiff's head.  There  was  no  proof  that  such  an  appliance  was 
not  a  usual  and  suitable  device  for  holding  the  door  open 
when  the  weather  did  not  require  it  to  be  closed,  but  it  was 
contended  it  should  have  been  at  the  top  or  the  bottom  of  the 
door  so  that  it  could  not  have  hurt  the  plaintiff.  It  was  a 
very  small  screw  eye,  and  only  projected  nine-sixteenths  of 
an  inch  beyond  the  surface.  It  was  located  four  feet  and  ten 
inches  from  the  bottom  of  the  door,  and  it  happened  that  the 
plaintiff  was  of  a  sufficiently  short  stature  to  bring  her  head 
on  the  level  with  this  little  appliance.  It  is  a  sufficient  reply 
to  the  argument  derived  from  this  source  to  say  that  if  the 
eye  had  been  at  the  bottom  of  the  door  it  might  have  struck 
her  ankle  and  injured  her,  as  was  the  fact  in  the  case  of  Kies 
v.  Erie  City,  135  Pa.  St.  144,  20  Am.  St.  Rep.  867.  There  the 
plaintiff,  who  was  a  woman  also,  was  passing  along  the  street 
in  front  of  an  engine-house,  when  the  door,  which  projected 
when  open  six  feet  over  the  pavement,  was  suddenly  thrown 
open  and  struck  the  plaintiff  on  the  ankle  and  injured  her 
seriously.  She  brought  an  action  against  the  eity  for  the 
injury,  but  the  court  below  granted  a  nonsuit  which  this 
court  sustained.  It  was  claimed  that  the  building  was  negli- 
gently constructed  as  to  the  doors,  and  therefore  the  city  was 
liable,  but  we  held  otherwise.  Mr.  Chief  Justice  Paxson  said 
in  the  opinion:  "It  is  true  the  doors  of  the  engine-house 
opened  outwards,  and  were  operated  by  springs,  which,  when 
certain  bolts  were  pulled,  opened,  or  assisted  in  opening  the 
doors.  The  case  was  argued  upon  the  theory  that  when  the 
bolts  were  pulled  the  springs  opened  the  doors  suddenly  and 
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with  great  violence.  In  such  case,  as  they  swept  across  a 
considerable  portion  of  the  pavement  in  opening,  it  can 
readily  be  seen  that  they  might  be  a  dangerous  trap  to  injure 
persons  passing  along  the  said  pavement.  The  only  testi- 
mony on  the  part  of  the  plaintiff  upon  thiB  subject  was  sub- 
stantially as  follows:  '  When  the  bolts  are  pulled  you  have 
to  start  the  doors  a  little  bit,  and  then  the  ase  spring  takes 
holt,  and  helps  swing  the  door  open.  Sometimes  they  are 
opened  quick  and  sometimes  not  so  quick.  If  the  wind  is 
blowing  it  is  difficult,  and  you  have  to  follow  the  door  and 
push  it  along;  and  when  there  is  no  wind  they  swing  freely.' 
As  the  plaintiff  was  nonsuited  she  is  entitled  to  all  the  deduc- 
tions which  can  fairly  be  drawn  from  this  evidence.  Tested 
by  this  rule,  however,  it  is  not  sufficient  to  justify  a  jury  in 
finding  that  the  doors  of  the  engine-house  were  defectively 
constructed,  and  dangerous  to  citizens  using  the  pavement. 
It  is  evident  that  the  only  object  and  effect  of  the  springs  was 
to  aid  the  firemen  in  swinging  open  the  heavy  doors.  It  is 
not  only  possible,  but  probable,  that  on  the  occasion  referred 
to,  if  the  door  was  opened  rapidly  and  violently,  as  contended 
by  the  plaintiff,  it  was  the  result  of  a  push  by  the  person  who 
opened  it.  For  his  carelessness  or  negligence  the  city,  under 
all  the  authorities,  is  not  liable,  and  we  have  already  said 
there  was  not  sufficient  evidence  of  the  faulty  construction  of 
the  building  to  submit  to  the  jury." 

Just  so  in  the  present  case.  The  defendant  is  not  responsi- 
ble for  the  act  of  the  stranger  in  pushing  open  the  door  in  a 
rude  and  violent  manner.  If  it  had  been  opened  in  the  ordi- 
nary and  usual  manner  the  plaintiff  would  not  have  been 
hurt.  But  the  defendant  is  not  bound  to  take  precautions 
against  the  unusual  and  negligent  use  of  its  appliances  by 
strangers  or  others.  If  they  are  reasonably  safe  when  used 
with  ordinary  care,  and  in  the  manner  that  prevails  with  the 
mass  of  mankind,  the  duty  of  the  party  who  supplies  them 
is  performed. 

A  very  apt  illustration  of  this  doctrine  is  found  in  the  case 
of  Euenbrey  v.  Pennsylvania  Co.,  141  Pa.  St.  56G.  There  a 
fence  was  erected  inclosing  the  front  steps  of  a  residence,  and 
having  a  door  therein  extending,  when  wide  open,  ten  inches 
beyond  the  limit  within  which  obstructions  were  permitted 
by  a  city  ordinance.  The  plaintiff,  an  old  man  sixty-nine 
years  of  age,  was  passing  along  the  foot-walk  in  front  of  the 
house,  when   suddenly  the  door  or  gate  in   the  fence  was 
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thrown  open,  and  struck  him,  causing  him  to  fall  and  suffer 
a  fracture  of  his  thigh.  A  verdict  was  recovered  in  the  court 
below,  but  we  reversed  the  judgment  without  a  venire.  We 
said:  "  The  accident  did  not  result  from  the  erection  of  the 
fence.  That  was  harmless  enough,  and  if  in  violation  of  the 
city  ordinance,  which  does  *37  not  clearly  appear,  was  not 
necessarily  dangerous  or  likely  to  injure  any  one.  The  prox- 
imate cause  of  the  injury  to  the  plaintiff  was  the  throwing  open 
of  the  door  suddenly.  It  was  not  contended  that  this  was 
done  by  the  company  or  by  any  agent,  employee,  or  servant 
thereof.  There  is  no  room,  therefore,  to  apply  the  doctrine  of 
respondeat  superior.11 

All  of  this  is  exactly  pertinent  to  the  present  contention. 
For  the  rude  and  hasty  act  of  the  stranger  the  defendant  is 
not  responsible. 

The  screw  eye  was  a  perfectly  proper  appliance  to  be  upon 
the  door  to  fasten  it  back.  In  itself  it  was  entirely  innocent, 
and  was  not  by  any  means  so  prominent  as  the  knob  of  a 
door,  or  an  outside  lock,  or  a  key  projecting  therefrom.  In 
all  the  ordinary  uses  of  the  door  there  was  not  the  least  lia- 
bility to  inflict  injury  resulting  from  its  presence.  It  is  not 
possible  to  regard  it  as  any  more,  nor  even  as  much,  a  source 
of  danger,  as  a  projecting  knob,  or  lock,  or  key,  or  even  a 
piece  of  carving  or  an  old-fashioned  knocker.  We  are  per- 
fectly clear  that  the  mere  presence  of  such  an  appliance  on 
the  surface  of  a  door  is  not  the  least  evidence  of  negligence 
in  the  construction  of  the  door,  and  the  same  is  true  of  the 
glass  plate. 

Upon  the  whole  testimony  we  are  of  opinion  that  the  case 
should  have  been  withdrawn  from  the  jury  with  a  binding  in- 
struction to  find  a  verdict  for  the  defendant.  We  sustain  the 
fifth,  sixth,  seventh,  and  eighth  assignments  of  error.  The 
others  are  immaterial. 

Judgment  reversed.  

Railroads — Duty  to  Protect  Passenger  from  the  Violence  of  Fel- 
low- fassenoers. — A  railroad  is  not  liable  for  injuries  to  a  passenger  result- 
ing from  her  being  jostled  and  pushed  by  an  impatient  man,  not  an  employee 
of  the  company,  trying  to  enter  the  car  from  which  she  was  alighting: 
Ellinger  v.  Philadelphia  etc.  R.  R.,  153  Pa.  St.  213;  34  Am.  St.  Rep.  697, 
and  note.  A  common  carrier  must  protect  his  passengers  against  the  vio- 
lence and  insults  of  strangers  and  copassengers:  Richmond  etc.  R.  R.  Co.  v. 
Jefferson,  89  Ga.  554;  32  Am.  St.  Rep.  87,  and  extended  note:  GilUngham  v. 
Ohio  River  R.  R.  Co.,  35  W.  Va.  588;  29  Am.  St.  Rep.  827,  and  note.  See, 
also,  the  extended  note  to  Rommel  r.  Schambachcr,  6  Am.  St.  Rep.  735. 
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"Williams  v.  Ladew. 

[161  Pennsylvania  State,  283.] 
Waters. — An  Injury  to  a  Subterranean  Supply  of  Water  by  lawful 
acts  of  an  adjacent  landowner  done  npon  his  own  premisei  is,  unless  the 
stream  is  well  defined  and  its  existence  known  or  easily  discernible, 
or  unless  the  injury  is  caused  by  malice,  damnum  absque  injuria. 

Suit  to  restrain  the  construction  of  a  tunnel.  In  1869  a 
tunnel  was  constructed  in  plaintiffs'  land  through  which  a 
considerable  stream  of  water  began  to  flow.  The  sources  of 
this  stream  were  sundry  unknown  underground  currents,  in- 
tersected and  collected  by  the  tunnel.  Afterwards  the  de- 
fendants applied  for  and  received  a  permit  from  the  borough 
of  Everett  to  dig  a  tunnel  under  West  street  to  carry  water 
to  their  tannery.  The  complainants  in  their  bill  alleged  the 
object  of  the  new  tunnel  to  be  the  intersection  of  the  tunnel 
already  constructed  by  them,  and  the  diversion  of  the  waters 
flowing  in  their  tunnel  and  the  causing  them  to  flow  through 
the  new  tunnel  upon  certain  lands  to  the  tannery  of  the  de- 
fendants. The  trial  court  issued  a  preliminary  injunction  to 
be  in  force  until  the  final  hearing. 

Alexander  King,  for  the  appellants. 

Harvey  C.  Williams,  Kerr  &  McNamara,  Frank  Fletchsr, 
and  James  S.  Williams,  for  the  appellees. 

*8*  Dean,  J.  In  the  year  1893  the  defendants,  who 
operate  a  large  tannery  near  Everett,  Bedford  county,  began 
the  construction  of  a  tunnel  upon  their  own  land  to  procure 
a  supply  of  water  for  their  tanning  operations.  The  plaintiffs 
thereupon  filed  this  bill,  averring  that  they  are  informed  and 
believe  that  the  object  *8T  of  defendants  in  constructing  the 
new  tunnel  is  to  intersect  a  water-way  tunnel  upon  their  land, 
and  to  divert  the  water  from  this  last-mentioned  tunnel  to  de- 
fendants' use,  to  the  damage  of  plaintiffs,  and  praying  for  an 
injunction  to  restrain  the  defendants  from  further  work  upon 
the  tunnel  upon  their  own  land.  The  court  below  granted  a 
temporary  injunction,  which,  upon  hearing,  it  refused  to  dis- 
solve, thus  restraining  defendants  from  further  work,  until 
final  hearing  and  decree.  This  appeal  is  from  the  refusal  to 
dissolve  the  preliminary  injunction. 

For  obvious  reasons,  on  this  appeal  from  an  interlocutory 
decree,  it  would  be  improper  for  us  to  express  any  opinion  on 
the  disputed  facts  in  the  issue.     But  taking  the  undisputed 
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facts  as  they  appear  by  bill,  answer,  and  affidavits,  defendants 
as  yet  have  not  touched,  and  do  not  intend,  in  the  construc- 
tion of  their  tunnel,  to  touch,  other  than  their  own  lands.  The 
procuring  of  a  water  supply  is  absolutely  necessary  to  the  ex- 
istence of  their  tannery  business,  in  which  they  have  invested 
a  very  large  amount  of  money.  The  averments  in  the  bill  and 
in  plaintiffs'  affidavits,  at  best,  show  an  apprehension  that  de- 
fendants' purpose  is  to  unlawfully  divert  water  to  which  plain- 
tiffs claim  the  exclusive  right;  for  they  do  not  aver  a  belief 
that  defendants  intend  any  excavation  outside  their  own 
land. 

Under  such  a  state  of  facts  we  think  plaintiffs'  right  to 
an  injunction,  pending  hearing,  was  very  doubtful,  because 
plaintiffs'  right  to  restrain  defendants'  operations  on  their  own 
land  is  far  from  clear.  The  strong  arm  of  an  injunction 
should  not  be  exercised  unless  in  cases  of  clear  right  or  great 
wrong,  without  remedy  at  law. 

True,  the  plaintiffs  aver  the  construction  of  this  tunnel 
upon  defendants'  own  land  will  tap  subterranean  streams, 
which*  now  flow  into  plaintiffs'  tunnel.  But  it  does  not  neces- 
sarily follow  that  even  this  would  violate  a  right  of  plaintiffs'. 
In  Lybe's  Appeal,  106  Pa.  St.  626,  51  Am.  Rep.  542,  a  case  in 
which  Lybe  prayed  for  an  injunction  to  restrain  one  Herr 
from  digging  a  well  upon  his  own  land,  whereby  a  subterra- 
nean flow  of  water  would  be  cut  off  from  a  certain  spring  to 
which  plaintiff  had  a  right,  there  was  a  most  thorough  exam- 
ination of  the  whole  subject,  and  a  review  of  the  law  in  this 
state  and  in  England,  it  was  decided:  "That  the  owner  of 
land  is  not  entitled  to  recover  for  injuries  to  wells  *88  and 
springs  situated  thereon  if  caused  by  the  acts  of  the  adjoin- 
ing owner,  if  done  in  the  exercise  of  his  lawful  rights  on  his 
own  soil,  and  if  such  rights  are  exercised  without  malice  or 
negligence."  It  is  further  held  that  as  to  subterranean  waters, 
"  The  great  preponderance  of  authority  supports  the  doctrine 
that  an  injury  caused  to  a  subterranean  supply  of  water  by 
the  lawful  acts  of  an  owner  of  land  is,  unless  the  stream  be 
well  defined  and  its  existence  known  or  easily  discernible, 
or  unless  the  injury  be  caused  by  negligence,  or  malice, 
damnum  absque  injuria."  It  is  said  in  this  case  that  the 
question  was  first  discussed  at  length  in  Wheatley  v.  Baugh, 
25  Pa.  St.  528,  64  Am.  Dec.  721.  In  the  case  last  named  it 
appeared  that  Baugh,  the  plaintiff,  occupied  about  an  acre  of 
ground,  on  which  he  carried  on  a  tannery;  he  procured  his 
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supply  of  water  for  tannery  purposes  from  a  spring  upon  his 
own  land.  The  defendant,  for  the  purpose  of  mining  copper 
ore  upon  the  land  adjoining,  at  the  distance  of  five  hundred 
and  fifty  yards  from  Baugh's  spring,  sank  a  shaft,  which, 
while  operated,  stopped  the  subterranean  flow  into  the  spring. 
This  court  decided  against  the  plaintiff,  on  the  ground  that 
the  source  of  the  spring  was  percolations,  and  the  interruption 
of  these  was  no  cause  of  action.  But  the  court  says:  "We 
have  treated  the  stream  as  depending  on  percolations  alone 
at  the  point  where  mining  operations  are  carried  on,  because 
the  evidence  does  not  show  that  any  distinct  watercourse 
leading  to  it  has  been  cut  off.  If  this  should  be  shown,  and 
it  should  also  appear  that  it  could  have  been  preserved  with- 
out material  detriment  to  the  owner  of  the  land  through 
which  it  flowed,  the  destruction  of  it  might  be  attributed  to 
to  malice  or  negligence." 

In  Haldcman  v.  Bruckhart,  45  Pa.  St.  514,  84  Am.  Dec.  511, 
it  is  decided:  "That  a  proprietor  of  land  may,  in  the  proper 
use  of  his  land  for  mining,  quarrying,  building,  or  any  other 
useful  purpose,  cut  off  or  divert  subterraneous  water  flowing 
through  it  to  the  land  of  his  neighbor,  without  any  responsi- 
bility to  that  neighbor."  We  have  called  attention  to  the 
law  as  stated  in  these  cases,  because  counsel  for  both  parties 
cite  and  rely  on  these  cases. 

The  plaintiffs  aver  that  defendants'  construction  of  a  tun- 
nel on  their  own  land  will  tap  subterranean  waters  under  that 
land,  which  now  run  into  a  defined  stream  on  plaintiffs'  land. 
But  this  stream,  in  the  most  favorable  view,  is  no  better  de- 
fined Uian  Lybe's  spring,  in  the  case  cited,  the  'subterranean 
flow  to  *8*  which  was  cut  off.  Besides,  it  is  disputed  that  the 
stream  on  plaintiffs'  land  is  such  a  natural  stream,  the  flow 
of  which  cannot  be  lawfully  diminished  by  them  as  adjoining 
owners;  but  putting  aside  this  question,  the  defendants  have 
the  right  to  construct  a  tunnel  upon  their  own  land  to  obtain 
a  water  supply  from  percolations  or  subterranean  flow  upon 
that  land,  so  long  as  their  operations  are  not  negligently  or 
maliciously  conducted;  or,  if  defendants  attempt  to  interfere 
directly  with  the  body  of  water  in  the  stream  on  plaintiffs' 
land,  before  the  determination  of  their  right,  the  court  may 
properly,  on  application,  restrain  such  interference.  But  so 
long  as  their  operations  are  confined  for  a  useful  purpose  to 
their  own  land  we  think  at  this  stage  of  the  case  they  should 
not  be  restrained  by  injunction. 
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Therefore,  the  decree  of  the  court  below  continuing  the  in- 
junction is  reversed  at  the  costs  of  the  appellees,  and  the 
injunction  is  dissolved,  so  far  as  it  restrains  defendants  from 
necessary  and  useful  operations  on  their  own  land. 


Waters— Subterranean — Injury  to — Damnum  Absqub  Injuria. — la 
the  enjoyment  of  his  lands  the  owner  may  cut  drains  or  mine  or  quarry, 
though  in  so  doing  he  interferes  with  the  flowage  of  water  in  hidden,  un- 
known, or  nnderground  channels:  Peoples'  Oat  Co.  t.  Tyner,  131  Ind.  277; 
31  Am.  St.  Rep.  433,  and  note,  with  the  cases  collected.  See  on  this  subject 
the  extended  note  to  Wheatley  v.  Baugh,  64  Am.  Dec.  728. 
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[161  Pennsylvania  Stats,  478.] 

Trade,  Contract  in  Restraint  of. — Au  association  or  combination  of 
individuals,  the  object  of  which  is  to  enable  its  members  to  regulate  and 
control  the  price  of  beer  in  a  designated  city  and  county,  is  in  unlawful 
restraint  of  trade. 

Contract  in  Restraint  of  Trade,  Though  Partial  and  Confined  in 
Its  Operation  to  a  designated  city  and  county,  is  unlawful  if  injurious 
to  the  public  interests,  as  where  it  provides  that  the  signers  will  not  sell 
an  article  of  prime  necessity,  or  even  of  frequent  use,  in  such  city  and 
county,  or  to  be  used  therein  to  persons  other  than  such  signers  except 
at  a  price  therein  specified. 

Contract  in  Restraint  of  Trade  is  not  Rendered  Lawful  by  the  fact 
that  the  articles  affected  by  it  are  not  necessaries  of  life.  Hence,  a  pool 
or  combination  to  control  the  price  of  beer  in  a  city  and  county  is  un- 
lawful. 

Contract  in  Restraint  of  Trade. — Equity  will  not  Compel  an  Asso- 
ciation, formed  for  the  purpose  of  restraining  trade  by  controlling  the 
price  of  an  article  and  preventing  its  sale  except  at  a  price  agreed  upon, 
to  pay  to  one  of  its  members  his  share  of  the  profits  or  moneys  realized 
by  it  if  the  complainant  requires  the  aid  of  the  illegal  contract  or  trans- 
action to  establish  his  cause. 

Equity  Will  not  Assist  a  Complainant  Whose  Cause  of  Action  Rests 
Upon  a  Transgression  of  the  Laws  of  his  country,  though  the  de- 
fendant has  realized  and  retains  profits  resulting  from  the  forbidden 
transaction  in  which  both  participated  under  an  agreement  to  share  the 
profits  thereof. 

Assignment. — An  Assignee  Cannot  Enforce  a  Cause  of  Action  which 
his  assignor  would  not  have  been  permitted  to  enforce,  because  it  was 
founded  upon  a  contract  unlawful  as  in  restraint  of  trade  where  notice 
of  the  character  of  the  contract  and  combination  was  in  the  channel  of 
the  assignee's  title. 

Suit  in  equity  for  an  accounting.     The  bill  alleged  that  the 
defendants,  all  of  whom,  except  one,  were  brewers  in  Phila- 
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delphia,  formed  an  association  called  u  The  Brewers'  Asso- 
ciation of  Philadelphia";  that  the  plaintiff's  assignor,  the 
Enterprise  Brewing  Company,  was  a  member  of  the  associa- 
tion; that,  according  to  statements  of  account  rendered 
monthly  by  the  association,  it  appeared  that  from  July, 
1886,  to  the  1st  of  January  of  the  following  year,  the  sum 
of  fourteen  thousand  four  hundred  and  thirty-five  dollars 
and  seventy-seven  cents  became  due  from  the  association 
to  the  assignor;  that  such  assignor,  for  a  valuable  consid- 
eration, had  executed  to  the  plaintiff  an  assignment  in  writ- 
ing of  the  amount  thus  due;  that  by  further  statements  it 
appeared  that  from  January  1,  1887,  to  June  of  the  same 
year,  the  further  sum  of  three  thousand  three  hundred  and 
eighty-seven  dollars  and  thirteen  cents  became  due  from  the 
association.  The  agreement  of  association  was  in  writing, 
and  provided  that  the  signers  "hereby  stipulate  and  bind 
themselves  one  to  the  other  and  do  hereby  agree  one  with  the 
other  not  to  sell  and  deliver  any  beer  in  the  city  and  county 
of  Philadelphia,  and  Camden,  and  Camden  county,  New 
Jersey,  or  which  is  to  be  used  in  the  city  and  county  of  Phil- 
adelphia, Camden,  or  Camden  county,  New  Jersey,  after  July 
1,  1886,  to  any  new  trade  or  any  other  brewers'  customer  or 
customers  that  belong  to  the  association  during  the  continu- 
ance of  this  agreement,  at  less  than  eight  dollars  a  barrel." 
Severe  penalties  for  the  violation  of  the  agreement  were  pro- 
vided for  in  it,  and  there  was  a  further  article  authorizing  the 
board  of  trustees  to  call  the  association  together  "from  time 
to  time,  and  at  any  such  meeting  the  price  at  which  beer  may 
be  sold  may  be  changed  by  a  vote  of  not  less  than  two-thirds 
of  all  the  members  belonging  to  said  association  at  the  time 
of  voting  thereon."  The  trial  court  sustained  the  demurrers 
to  the  complaint  and  dismissed  the  bill. 

John  0.  Bowman,  Theodore  P.  Matthews,  and  Furman  Shcp- 
pard,  for  the  appellants. 

John  Dolman,  S.  0.  Tfiompson,  Henry  P.  Brown,  John  K9 
Valentine,  and  Joseph  L.  Tull,   for  the  appellees. 

480  Sterrett,  C.  J.  The  conclusions  of  fact  found  by  the 
learned  court  below  were  amply  justified  by  the  record.  "It 
cannot  be  gainsaid  that  the  object  of  this  combination  is  to 
enable  the  forty-five  brewers  of  Philadelphia,  individuals, 
firms,  and  corporations,  who  have  entered  into  it,  to  regulate 
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and  control  the  sale  and  price  of  beer  within  the  city  of  Phil- 
adelphia and  the  county  of  Camden,  New  Jersey.  It  certainly 
is  a  combination  in  restraint  of  ***  trade,  tending  to  destroy 
competition  and  create  a  monopoly  in  an  article  of  daily  con- 
sumption." 

The  appellants,  however,  conceding  these  to  be  the  facts, 
insist  that  the  contract  was  not  within  the  prohibition  of 
public  policy  because  the  restraint  was  but  partial.  Con- 
tracts in  partial  restraint  of  trade  which  the  law  sustains 
are  those  which  are  entered  into  by  a  vendor  of  a  busi- 
ness and  its  goodwill  with  his  vendee,  by  which  the  ven- 
dor agrees  not  to  engage  in  the  same  business  within  a 
limited  territory,  and  the  restraint,  to  be  valid,  must  be  no 
more  extensive  than  is  reasonably  necessary  for  the  protec- 
tion of  the  vendee  in  the  enjoyment  of  the  business  purchased. 
But,  in  the  present  case,  there  is  no  purchase  or  sale  of  any 
business,  nor  any  other  analogous  circumstances  giving  to 
one  party  a  just  right  to  be  protected  against  competition 
from  the  other.  All  the  members  of  the  association  are  en- 
gaged in  the  same  business  within  the  same  territory,  and 
the  object  of  the  association  is  purely  and  simply  to  silence 
and  stifle  all  competition  as  between  its  members.  No  equi- 
table reason  for  such  restraint  exists":  More  v.  Bennett,  140 
111.  69;  33  Am.  St.  Rep.  216. 

The  test  question  in  every  case  like  the  present  is  whether 
or  not  a  contract  in  restraint  of  trade  exists  which  is  injuri- 
ous to  the  public  interests.  If  injurious,  it  is  void  as  against 
public  policy.  Courts  will  not  stop  to  inquire  as  to  the  degree 
of  injury  inflicted.  It  is  enough  to  know  that  the  natural 
tendency  of  such  contracts  is  injurious. 

So  it  is  obviously  immaterial  whether  the  restraint  be  gen- 
eral or  partial.  The  application  of  the  rule  does  not  depend 
upon  the  number  of  those  who  may  be  implicated,  nor  the 
extent  of  space  included,  in  the  combination,  but  upon  the 
existence  of  injury  to  the  public.  One  combination,  consist- 
ing of  but  part  of  those  engaged  in  a  given  branch  of  trade, 
may  amount  to  a  practical  monopoly;  while  another,  less 
extensive  in  its  scope,  may  as  well  bring  disaster  in  its  train. 
The  difference  lies  only  in  degree,  but  equally  forbids  the  aid 
of  courts.  In  More  v.  Bennett,  140  111.  69,  33  Am.  St.  Rep. 
216,  where  a  combination  had  been  formed  among  some  of 
the  stenographers  in  the  city  of  Chicago,  Mr.  Justice  Baily 
•aid;  "  True,  the  restraint  is  not  so  far  reaching  as  it  would 
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hare  been  if  all  the  stenographers  in  the  city  had  joined  the 
association ;  but,  so  far  as  it  goes,  it  is  of  48'  precisely  ths 
same  character,  produces  the  same  results,  and  is  subject  to 
the  same  legal  objection We  can  see  no  legal  differ- 
ence between  the  restraint  on  competition  which  it  now  exer- 
cises, and  that  which  it  will  exercise  when  it  is  in  a  position 
to  dictate  terms  to  all  who  are  engaged  in  the  business,  and  to 
all  who  may  wish  to  obtain  the  services  of  stenographic  report- 
ers." So  no  one  can  for  a  moment  doubt  that  more  serious 
injury  would  result  to  densely  settled  than  to  a  much  larger 
district  with  scattered  population.  Thus  a  combination  to 
raise  the  price  of  breadstuff's  would  cause  serious  loss  in  a  city* 
while  it  would  be  comparatively  harmless  in  an  agricultural 
state.  "  We  can  scarcely  conceive,"  said  Mr.  Justice  Marr,  in 
Texas  Standard  Oil  Co.  v.  Adoue,  83  Tex.  650, 29  Am.  St.  Rep. 
690,  u  how  mere  territorial  limits  can  be  the  controlling  test 
in  all  instances  of  the  legality  of  the  restraints  imposed  upon 
the  ordinary  course  of  trade.  The  criterion  may  do  very 
well  when  applied  to  the  occupation  or  profession  of  one  man 
or  even  a  few  individuals;  for  neither  their  labor,  industry, 
business,  nor  services  may  be  so  necessary  to  the  public  as 
not  to  be  dispensed  with  without  inconvenience  or  injury. 
It  appears  to  us,  however,  that  the  case  is  very  different  in 
regard  to  trade  in  articles  of  prime  necessity,  or  even  of  very 
frequent  use,  among  a  large  number  of  persons  in  a  given 
locality":  Hooker  v.  Vandewater,  4  Denio,  349;  47  Am.  Dec. 
258;  Stanton  y.  Allen,  5  Denio,  434;  49  Am.  Dec.  282;  More 
v.  Bennett,  140  111.  69;  33  Am.  St.  Rep.  216;  Hilton  v.  Ecker- 
ley,  6  El.  &  B.  66;  India  Baggage  Assn.  v.  Koch,  14  La.  Ann. 
164;  Central  Ohio  Salt  Co.  v.  Oulhrie,  35  Ohio  St.  666,  and 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173;  8  Am. 
Rep.  159,  were  all  cases — and  they  show  the  trend  of  deci- 
sions in  this  country — in  which  combinations  in  restraint  of 
trade  were  partial  in  respect  of  the  number  of  persons  im- 
plicated and  territorial  limits,  and  were  yet  held  injurious  to 
the  public  interests,  and  therefore  void  as  against  public  pol- 
icy.    The  true  test  was  the  effect  upon  public  interests. 

So,  if  the  natural  tendency  of  such  contracts  is  to  injuri- 
ously affect  public  interests,  the  form  and  declared  purpose 
are  immaterial.  Courts  will  not  lend  their  aid  in  illegal 
transactions,  no  matter  how  disguised.  Thus,  where  a  con- 
tract, entered  into  by  the  grain-dealers  of  a  town,  which,  on 
its  face,  indicated  that  they  had  formed  a  partnership  for  the 
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purpose  of  dealing  in  grain,  but  the  true  object  of  which  was 
to  form  a  secret  combination  48S  which  should  stifle  all  com- 
petition and  enable  the  parties  to  control  prices,  was  held 
void  on  the  ground  of  public  policy:  Craft  v.  McConoughy, 
79  111.  346;  22  Am.  Rep.  171;  India  Baggage  Assn.  v.  Kocht 
14  La.  Ann.  164,  is  to  the  same  effect. 

The  appellants  insist  that  restraint  of  trade  in  the  necessa- 
ries of  life  only  is  within  the  prohibition  of  public  policy. 
No  standard  has  been  furnished  by  which  to  ascertain  what 
constitute  these  with  reference  to  the  general  public.  But, 
assuming  that  beer  is  not  among  them,  it  is  equally  within 
the  reach  of  the  rule.  The  law  recognizes  it  as  a  commodity, 
regulates  its  sale,  it  is  "  an  article  of  daily  consumption,"  and 
the  court  should  refuse  to  aid  in  any  Attempted  imposition 
upon  the  public  by  means  of  illegal  combinations.  The  fact 
that  coal  was  "an  article  of  prime  necessity"  was  not  men- 
tioned as  essential  to  the  illegality  of  the  combination  which 
was  involved  in  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Pa.  St.  173,  8  Am.  Rep.  159,  but  was  suggested,  arguendo,  as  an 
aggravation  of  the  injury  done  the  public.  The  whole  course 
of  discussion  there  shows  that  injury  to  the  public  was  re- 
garded as  the  true  test  of  illegality. 

Appellants  also  insist  that  "  equity  will  not  permit  the  fund 
accumulated  here  to  be  locked  up  forever,  or  dishonestly  appro- 
priated by  defendants,"  but  will  compel  a  settlement,  accord- 
ing to  good  conscience,  even  with  a  partner  in  an  illegal 
transaction,  a  fortiori  with  an  assignee  wholly  innocent  of 
participation  in  or  knowledge  of  the  alleged  illegalities. 

"The  test,  however,"  as  was  well  said  by  the  learned  judge- 
below,  "  is  whether  the  plaintiff  requires  the  aid  of  the  illegal 
transaction  to  establish  his  case;  if  the  plaintiff  cannot  open 
his  case  without  showing  that  he  has  broken  the  law,  a  court 
will  not  assist  him:  Swan  v.  Scott,  11  Serg.  &  R.  164;  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173;  8  Am.  Rep. 
159."  "The  objection,"  said  Lord  Mansfield  in  Holman  v. 
Johnson,  Cowp.  343,  "that  a  contract  is  immoral  or  illegal,  as 
between  plaintiff  and  defendant,  sounds  at  all  times  very  ill 
in  the  mouth  of  the  defendant.  It  is  not  for  his  sake,  how- 
ever, that  the  objection  is  ever  allowed,  but  it  is  founded  in 
general  principles  of  policy,  which  the  defendant  has  the 
advantage  of,  contrary  to  the  real  justice  as  between  him  and 
the  plaintiff— by  accident,  if  I  may  so  say.  The  principle  of 
public  policy  is  this:  Ex  dolo  malo  non  oritur  actio.     No  court 
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will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  4M 
upon  an  immoral  or  an  illegal  act.  If,  from  the  plaintiff's 
own  stating,  or  otherwise,  the  cause  of  action  appears  to  arise 
ex  turpi  causa,  or  the  transgression  of  the  law  of  this  country, 
there  the  court  says  he  has  no  right  to  be  assisted.  It  is 
upon  that  ground  the  court  goes,  not  for  the  sake  of  the 
defendant,  but  because  they  will  not  lend  their  aid  to  such  a 
plaintiff.  So,  if  the  plaintiff  and  defendant  were  to  change 
sides,  and  the  defendant  were  to  bring  his  action  against  the 
plaintiff,  the  latter  would  have  the  advantage  of  it,  for  where 
both  are  equally  at  fault,  potior  est  conditio  defendentis."  As 
the  bill  here  bears  upon  its  face  the  evidence  of  the  turpitude 
of  the  transaction  out  of  which  the  plaintiffs'  demand  arises, 
it  is  plain  upon  this  principle  that  the  court  must  have 
refused  its  aid  had  the  Enterprise  Brewing  Company  itself 
been  the  beneficial  claimant;  and  its  assignees  stand  in  no 
higher  right.  Notice  of  the  character  of  the  combination  was 
in  the  channel  of  the  assignees'  title,  and  hence  they  are  not 
"innocent  of  participation  in,  or  knowledge  of,  the  illegality" 
of  the  combination,  and  must  be  treated  as  having  taken 
subject  to  the  disabilities  of  their  assignor:  Chamberlain  v. 
Barnes,  26  Barb.  160;  Riddle  v.  Hall,  99  Pa.  St.  116.  It  fol- 
lows that  there  is  no  error  in  the  decree,  and  it  should  be 
affirmed. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellants. 

Combinations  in  Restraint  or  Trade. — All  combinations,  whether  of 
capitalists  or  workmen,  for  the  purpose  of  influencing  trade  in  their  special 
favor,  by  raising  or  reducing  prices,  are  illegal,  and  such  agreements  will 
not  be  enforced  by  the  courts:  More  v.  Bennett,  140  111.  69;  33  Am.  St.  Rep. 
216,  and  note;  Vulcan  Powder  Co.  r.  Hercules  Powder  Co.,  96  Cal.  510;  31 
Am.  St.  Rep.  242,  and  note.  Combinations  of  individuals  formed  for  the 
purpose  of  stifling  competition  in  trade  are  against  public  policy  and  void: 
Texas  etc  Oil  Co.  r.  Adoue,  83  Tex.  650;  29  Am.  St.  Rep.  690,  and  note. 
See  further  on  this  subject,  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223;  40  Am. 
St.  Rep.  319,  and  note,  and  the  note  to  People  v.  North  River  etc  Refining 
Co.,  18  Am.  St.  Rep.  873. 

Contracts  in  Restraint  of  Trade  Void  as  Against  Public  Policy. 
Though  the  restraint  of  trade  imposed  by  contract  is  but  partial,  it  will  not 
be  enforced  if  it  is  unreasonably  injurious  and  oppressive  to  the  public:  Chi- 
cago Oas  etc  Co.  t.  People's  Oas  etc  Co.,  121  111.  630;  2  Am.  8t.  Rep.  124, 
and  note;  Texas  etc  Oil  Co.  v.  Adoue,  83  Tex.  650;  29  Am.  St.  Rep.  690,  and  • 
note.  See,  also,  the  oases  and  notes  on  this  subject  collected  in  the  not*  to 
Chopin  r.  Brown,  82  Am.  St.  Rep.  301. 
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Contracts  in  Restraint  o»  Trade — Necessaries. — A  contract  to  avoid 
competition  and  regulate  prices,  where  the  article  to  be  sold  is  not  of  prime 
necessity  nor  a  staple  commodity,  is  not  in  restraint  of  trade:  Gloucester  Isin- 
glass  etc.  Co.  v.  Russia  Cement  Co.,  154  Mass.  92;  26  Am.  St.  Rep.  214. 

Equity — Enforcement  of  Illegal  Contracts. — Parties  to  an  illegal 
agreement  stand  in  pari  delicto,  and  neither  can  enforce  the  agreement 
against  the  other:  Oarrett  v.  Kansas  City  Coal  Min.  Co.,  113  Mo.  330;  35 
Am.  St.  Rep.  713,  and  note;  Brooks  v.  Cooper,  50  N.  J.  Eq.  761;  35  Am.  St. 
Rep.  793,  and  note.  Courts  will  not  enforce  the  execution  of  an  illegal 
contract:  Qoodrich  v.  Tenney,  144  111.  422;  36  Am.  St.  Rep.  459,  and  note; 
Levy  v.  Spencer,  18  Col.  532;  36  Am.  St.  Rep.  303,  and  note;  Bowman  v. 
Phillips,  41  Kan.  364;  13  Am.  St.  Rep.  292;  Leonard  v.  Poole,  114  N.  Y.  371; 
11  Am.  St.  Rep.  667,  and  note.  See  the  extended  notes  to  Woods  v.  Arm- 
strong, 25  Am.  Rep.  674,  and  De  Leon  v.  Trevino,  30  Am.  Rep.  106. 

Assignment — Rights  of  Assignees. — Each  successive  assignee  of  a  chose 
in  action  takes  it  subject  to  the  equities  existing  between  the  original  assignor 
and  his  immediate  assignee:  Commercial  Nat.  Bank  v.  Burch,  141  111.  519;  33 
Am.  St.  Rep.  331,  and  note.  A  party  entitled  to  a  share  or  the  whole  of  a 
recognizance  cannot  assign  it  so  as  to  defeat  any  legal  or  equitable  defense 
to  which  it  was  subject  in  the  hands  of  the  assignor:  Burton  v.  Willin,  6 
Houst.  522;  22  Am.  St.  Rep.  363. 


Hague  v.  Hague. 

[161  Pennsylvania  State,  643.) 
A  Conveyance  or  Devise  to  Sarah  H.  and  Her  Children  vests  in  her 
a  life  estate  with  a  remainder  in  fee  to  her  children  as  a  class.     Her 
after-born  children  are  entitled  to  participate  in  the  benefits  of  such 
devise  or  conveyance. 

W.  G.  Guiler,  for  the  appellants. 
Samuel  Ewing,  for  the  appellee. 

645  Green,  J.  Although  the  grantees  in  the  deed  are 
designated  as  "  Sarah  Jane  Hague  and  her  children,"  which, 
if  the  children  were  strangers,  would  constitute  them  all  ten- 
ants in  common,  it  must  be  admitted  that  the  weight  of 
authority  holds  the  mother  to  be  only  a  tenant  for  life.  Shir- 
loch  v.  Shirlock,  5  Pa.  St.  367,  which  held  the  mother  and 
children  to  be  tenants  in  common,  has  never  been  followed, 
and  has  been  several  times  questioned  and  departed  from  in 
subsequent  cases,  and  cannot  now  be  regarded  as  authority. 

In  Coursey  v.  Davis,  46  Pa.  St.  25,  84  Am.  Dec.  519,  the  sub- 
ject was  fully  considered  646  in  an  elaborate  and  exhaustive 
opinion  by  Mr.  Justice  Read,  in  which  the  ruling  in  Shirlock 
v.  Shirlock,  5  Pa.  St.  367,  was  distinctly  repudiated.     The 
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words  of  the  grant  in  Coursey  v.  Davis,  46  Pa.  St.  25,  84  Am. 
Dec.  519,  were,  "to  the  said  Mildred  Ann  Davis  and  her 
children  exclusively,  and  their  heirs  and  assigns,  to  have  and 
to  hold  the  premises  to  the  said  Mildred  Ann  Davis  and  to 
her  children  exclusively,  and  their  heirs  and  assigns,"  and 
we  held  that  these  words  vested  in  Mildred  Ann  Davis  a  life 
estate  only,  with  remainder  in  fee  to  her  children  as  a  class, 
so  that  those  in  being  at  the  date  of  the  deed,  as  well  as  those 
subsequently  born,  would  be  entitled  to  take  in  the  distribu- 
tion, on  the  termination  of  the  life  estate  at  her  death.  We 
can  see  no  material  difference  between  the  words  of  the  grant 
in  that  case  and  in  this. 

In  White  v.  Williamson,  2  Grant  Cas.  249,  we  held  that  a 
deed  to  A  u  for  the  use  of  the  wife  and  children  of  B,"  conveys 
a  life  estate  to  the  wife  of  B  with  remainder  to  her  children; 
and  the  children  take  as  a  class,  and  not  individually? 
embracing  children  in  esse  and  those  thereafter  born.  Mr. 
Justice  Strong,  in  the  course  of  the  opinion,  referring  to  the 
declaration  of  trust,  said:  "Under  that  declaration,  what 
interest  did  she  take?  Was  it  a  life  estate,  with  remainder  to 
her  children,  or  was  it  a  tenancy  in  common  with  them? 
The  court  below  thought  it  was  the  former,  and  so  instructed 
the  jury.  We  incline  to  concur  in  that  opinion.  Under  that 
declaration  the  children  take  as  a  class,  not  individually. 
The  grant  is  not  to  the  children  then  in  esse,  but  it  embraced 
those  after  born.  It  was  the  gift  of  a  father  for  the  benefit  of 
his  descendants.  If  the  time  of  the  distribution  was  the  date 
of  the  gift,  then  after-born  children  must  have  been  excluded; 
for  where  a  gift  is  to  a  class,  the  rule  is  that  the  time  of  dis- 
tribution defines  the  individuals  who  constitute  the  class." 

In  Wolford  v.  Morgenthal,  91  Pa.  St.  30,  the  words  of  the 
grant  were  to  trustees  named,  "in  trust  for  the  use  and  bene- 
fit of  Margaret  Morgenthal  and  her  heirs  forever,  that  is  the 
children,  if  any,  begotten  by  Frederick  Morgenthal;  and  her 
daughter,  Elizabeth  Wire,  is  to  be  made  equal,  to  be  for  them 
and  their  heirs  forever,  after  the  decease  of  Frederick  Morgen- 
thal, her  present  husband."  Elizabeth  Wire  was  a  daughter 
of  Margaret  by  a  former  marriage.  Mr.  Justice  Mercur, 
delivering  #4T  the  opinion,  said:  "The  same  estate  vested  in 
Elizabeth  as  if  she  had  been  begotten  in  lawful  wedlock  by 
Frederick  upon  the  body  of  Margaret.  It  therefore  follows  that 
the  word  "children  "is  not  a  word  of  limitation,  but  a  word 
of  purchase:  Meltheimer  v.  Qross,  58  Pa.  St.  412.     What,  then, 
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is  the  estate  taken  by  Margaret,  and  by  the  children  respect- 
ively, including  Elizabeth?  The  answer  is,  the  mother  took 
a  life  estate  with  remainder  in  fee  to  the  children  as  a  class. 
It  was  a  vested  remainder  in  fee  in  Elizabeth,  who  was  living 
at  the  time  of  the  execution  of  the  deed,  and  opened  to  let  in 
the  after-born  children  as  their  births  respectively  took  place": 
Citing  many  authorities.  In  Coursey  v.  Davis,  46  Pa.  St.  25, 
84  Am.  Dec.  519,  also,  we  decided  that  after-born  children 
were  let  in  until  the  death  of  the  mother. 

It  will  be  perceived  that  in  all  the  foregoing  cases  it  was 
held  that  the  mother  took  only  an  estate  for  life,  and  that  the 
children  took  the  fee.  And,  in  determining  what  children 
were  embraced  in  these  several  grants,  we  held,  in  all,  that 
the  time  of  distribution  was  the  death  of  the  mother,  and  that 
all  after-born  children  up  to  that  time  were  entitled  to  partici- 
pate. 

The  same  rule  was  held  in  Raskins  v.  Tate,  25  Pa.  St.  249, 
where  a  testator  devised  as  follows:  "I  further  will  that  the 
plantation  I  bought  of  my  son  Robert,  lying  near  Hills  Mill, 
shall  be  equally  divided  amongst  my  son  Robert's  children, 
he  and  them  enjoying  the  benefits  of  it  whilst  he  lives."  We 
held  that  children  born  after  the  death  of  testator,  and  living 
at  the  death  of  Robert,  participated  equally  with  those  born 
before.  Lowrie,  J.,  said:  "We  think  this  case  falls  within 
the  rule  that  on  a  limitation  to  a  class,  which  may  include 
persons  not  yet  born,  the  time  of  the  distribution  defines  the 
members  that  are  to  constitute  the  class." 

To  the  same  effect  is  Gernet  v.  Lynn,  31  Pa.  St.  94. 

The  foregoing  authorities  indicate  clearly  that  the  decree 
recommended  by  the  master,  and  adopted  by  the  court  below, 
was  entirely  correct,  and  must  be  affirmed. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the 
appellants.  

Conveyance  to  Woman  and  Heb  Children — Estate  Granted. — A 
conveyance  to  a  married  woman  and  the  heirs  of  her  body  by  a  specified 
husband,  from  whom  the  consideration  moves,  passes  only  a  life  estate  to 
the  woman  herself,  but  her  children,  whether  born  before  or  after  the  execu- 
tion of  the  deed,  take  a  vested  estate  in  the  remainder:  Fletclier  v.  Tyler,  92 
Ky.  145;  36  Am.  St.  Rep.  584,  and  note.  A  deed  to  a  woman  and  her  chil- 
dren begotten  by  a  specified  husband,  forever,  conveys  a  life  estate  to  the 
wife  with  a  remainder  to  her  children  begotten  by  the  designated  husband: 
Bodine  v.  Arthur,  91  Ky.  53;  34  Am.  St.  Rep.  162.  Under  a  devise  by  a  hus- 
band to  his  wife  and  children  the  wife  takes  a  life  estate  only,  unless  there 
is  some  other  provision  in  the  will  showing  a  contrary  intent:   Vftavtr  v 
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Weaver,  92  Ey.  491;  36  Am.  St  Rep.  604.  See  the  notes  to  Larsen  r.  John- 
eon,  23  Am.  St.  Rep.  409,  410,  and  Carpenter  r.  Van  Olinder,  11  Am.  St. 
Rep.  99-107,  where  this  snbjeot  is  thoronghly  discussed.  See,  also,  the 
recent  case  of  Taylor  y.  Bell,  158  Pa,  St.  651;  38  Am.  St  Rep.  857,  and 
note. 

Estates — Rights  of  Aftkr-bokn  Children. — For  instances  in  which  it 
was  held  that  the  estate  in  remainder  would  open  and  let  in  persons  born 
after  the  testator's  death,  see  the  note  to  Kent  r.  Church  •/  St.  Michael,  32 
Am.  St  Rep.  699,  where  the  cases  are  collected. 
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ArfiiL,  time  for  filing  transcript  may  be  limited  by  rule  of  court,  639. 
Award,  offer  and  acceptance  of,  constitute  a  binding  contract,  661. 
offer  of,  when  may  be  withdrawn,  560. 

Bonds,  municipal,  issued  without  authority  are  Toid,  496. 
municipal,  purchaser,  of  what  must  take  notice,  496. 
Books  and  Papers,  production  of  in  evidence,  proceedings  to  compel,  389- 
394 

Carriers,  bills  of  lading,  shipper,  when  bound  by,  270. 

must  receive  all  freight  offered,  270. 
Children,  degree  of  care  exacted  of,  792. 
liquor,  sales  of  to,  prosecutions  for,  821. 
on  track  of  railway,  duty  to,  811. 
statutes  excluding  from  bar-rooms,  820. 
Collateral  Inheritance.     See  Taxes. 

Collateral  Securities,  waiving  mechanics'  liens  by  taking,  762-766. 
Confessions  under  oath  by  party  accused  of  crime,  623,  524. 
Constitutional  Law,  collateral  inheritance,  taxation  of,  validity  of,  680, 
581. 
statutes,  subject  of,  when  sufficiently  expressed  in  title,  301. 
statutes,  void  in  part,  when  void  in  whole,  303. 
Contract  for  benefit  of  third  person,  who  may  sue  thereon,  662. 

with  municipality  to  supply  water,  citizen  may  not  sue  thereon,  662. 
Conveyances,  after-acquired  title,  enuring  of  title  by,  722. 

by  grant,  bargain,  and  sale,  operation  of,  as  to  subsequently  acquired 

title,  722. 
to  a  woman  and  her  children,  effect  of,  902. 
Corporations,  books  and  papers  of,  officers  may  be  required  to  produce  in 
evidence,  391. 
constitutionality  of  statute  fixing  the  time  when  payment  most  be  mads 

by  them  to  their  employees,  133. 
dt  facto,  what  essential  to,  162. 

foreign,  process  against,  on  whom  must  be  served,  837. 
foreign,  when  may  be  sued,  837. 

jurisdiction  acquired  by  serving  process  on  officer  temporarily  within 
the  state,  837. 
Courts,  probate,  powers  of,  545. 
rules  of,  639-645. 

See  Rules  of  Court. 
Criminal  Law,  same  act  may  constitute  a  crime  punishable  both  by  mu- 
nicipal ordinance  and  by  state  laws,  672. 
statements  and  confessions   made   under  oath,  admissibility  of,  623, 
•24. 

Dam aqes,  prospective  profits,  when  not  proper  elements  of,  163. 

(»6) 
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Duos,  acknowledgment,  effect  of  error  in  omission  of  name  of  grantor, 
610. 

See  Conveyances. 
Definition  of  due  process  of  law,  338,  625. 
of  officer  de  facto,  51. 
of  proximate  cause,  96. 
of  public  office,  623. 
of  reasonable  doubt,  355. 
Discovery,  right  to,  whether  taken  away  by  statutes  making  parties  compe- 
tent witnesses,  389,  390. 

Easement  for  passage  of  light  and  air  over  public  streets,  324-328. 
Elections,  refusal  of  legal  votes,  contest  because  of,  40. 
Eminent  Domain,  damages  which  are  recoverable  in  proceedings  under, 
480. 

private  property  cannot  be  taken  nnder,  for  private  use,  771. 
Entireties,  tenancy  by,  how  created,  429. 
Estates  of  Decedents.     See  Probate  Partition. 

Evidence  against  one's  self,  party  is  not  required  to  produce  at  the  com- 
mon law,  388. 

books  and  papers,  affidavit  to  procure  order  for  production  or  inspection 
of,  what  must  state,  390-392. 

books  and  papers,  attorney  will  not  be  compelled  to  produce  his  client's, 
393. 

books  and  papers  belonging  equally  to  both  parties,  389. 

books  and  papers  constituting  privileged  communications,  393. 

books  and  papers,  copies  of,  party,  when  may  be  compelled  to  allow 
making  of,  388-390. 

books  and  papers,  discovery  of,  may  be  had  in  equity,  389. 

books  and  papers,  duty  of  each  party  to  produce,  390. 

books  and  papers  in  possession  of   servant  or  agent  of  one    of  the 
parties,  388. 

books  and  papers,  inspection  of  could  not  be  obtained  at  the  common 
law,  388. 

books  and  papers,  lunatic  or  infant  cannot  be  required  to  produce,  391. 

books  and  papers,  motions  to  produce,  practice  upon,  390. 

books  and  papers,  of  a  private  character,  what  parts  may  be  inspected, 
393. 

books  and  papers  of  an  incriminating  nature,  party  cannot  be  com- 
pelled to  exhibit,  392. 

books  and  papers  of  an  incriminating  nature,  who  may  object  to  pro- 
duction of,  392. 

books  and  papers  of  corporation  not  a  party  to  the  action,  391. 

books  and  papers  of  corporation,  officers  may  be  required  to  produce, 
391. 

books  and  papers,  order  for  production  of,  how  enforced,  396. 

books  and  papers,  proceedings  to  compel  production  of,  practice  nnder 
the  federal  statutes,  394. 

books  and  papers,  production  of,  showing  which  must  be  made  to  pro- 
cure order  for,  390. 

books  and  papers,  secondary  evidence  of,  when  admissible,  388. 

books  and  papers,  statutes  regulating  or  requiring  production  of,  389. 

books  and  papers  will  not  be  taken  from  possession  of  their  owner  for 
purposes  of,  396. 
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BviDBNCX,  circumstantial,  what  sufficient  to  sustain  conviction,  354. 

confessions  before   examining   magistrate   must    be    shown   to    have 
been  voluntary,  523. 

confessions  in  writing,  parol  evidence  of,  523. 

confessions  made  at  a  coroner's  inquest,  523. 

confessions  made  before  an  examining  magistrate,  523. 

confessions  made  under  promise  of  immunity,  subsequent  bad  faith  of 
party  making,  523. 

confessions,  plea  of  guilty  may  be  admitted  as,  523. 

confessions  under  oath  are  admissible  if  the  party  making  them  was  in- 
formed of  his  rights,  522. 

confessions  under  oath  made  before  a  grand  jury,  523. 

confessions  under  oath  made  by  a  person  not  informed  of  his  rights  arc 
not  admissible  against  him,  523. 

confessions  under  oath,  statements  at  a  former  trial,  624. 

confessions  under  oath,  when  not  admissible,  524. 

declarations  of  agent  made  after  an  accident,  502. 

declarations  of  vendor  after  a  sale  of  his  property,  203. 

discovery  of,  right  to,  whether  taken  away  by  statutes  making  parties 
witnesses,  etc.,  389,  390. 

documentary,  which  parties  may  be  required  to  produce,  392,  393. 

documents,  witness  not  a  party  to  the  action  may  be  required  to  pro* 
duce,  393. 
.  examination  of  party's  person,  when  may  be  compelled,  394. 

in  possession  of  adverse  party,  how  procured  at  common  law,  388. 

letters  between  parties,  compelling  production  of,  393. 

of  character  of  peace  and  quietness  in  prosecutions  for  homicide,  410. 

procedure  to  compel  production  of  books  and  papers,  394-396. 

statements  made  under  oath  before  a  party  is  accused  of  crime,  523. 

telegraph  messages  in  hands  of  officers  of  a  corporation  must  be  pro- 
duced, 393. 
Examination  of  the  person  of  a  party  to  an  action,  when  may  be  com* 

polled,  394. 
Execution,  justification  of  officer  acting  under,  104. 

BxTXADrnoif,  crime  not  included  in  treaty  of,  whether  accused  may  be 
tried  for,  186. 

foreign  nation  may  surrender  fugitive  though  there  is  no  treaty  requir- 
ing it  to  do  so,  1S7,  188. 

right  to  try  prisoner  on  another  charge,  187. 

Hiohwats,  right  of  landowner  to  use  for  temporary  purposes,  74. 
Husband  and  Wife,  change  of  possession  on  sale  of  chattels  by  one  to  the 
other,  203. 
necessaries,  power  of  wife  to  bind  husband  for,  788. 
when  hold  property  as  tenants  in  common,  as  joint  tenants,  and  when 
by  the  entireties,  429. 

Indictment  for  larceny,  value  of  property,  statement  of,  when  sufficient, 
569. 
for  robbery,  whether  must  state  the  value  of  the  property  taken,  569. 
time  of  the  commission  of  the  offense  should  be  stated,  264. 
Insubanoe,  interest  of  assured,  failure  to  disclose  nature  sad  extent  of, 
359. 
interest  of  assured,  sufficient  to  sustain,  359. 
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Insurance,  limitations  against  actions  npon  policy  of,  728. 

en  life  of  one  person  for  the  benefit  of  another,  what  relationship  will 

support,  886. 
temporary  vacation  of  the  insured  premises,  726. 

Judgment  as  evidence  of  indebtedness  in  actions  between  third  persons, 
103. 
docketing,  omission  in  of  the  middle  name  of  the  defendant,  54. 
of  other  states,  jurisdiction,  right  to  inquire  into,  879. 
Jurisdiction  over  foreign  corporations  based  on  service  of  process  on  officer 

within  the  state,  864. 
Jort  Trial,  rule  of  court  exacting  payment  in  advance  of  fees  for,  640. 

Libel,  malice,  when  inferable,  873. 

newspaper,  liability  of  for,  874. 

privileged  communications,  definition  of,  873. 

public  office,  criticism  of  candidate  for,  874. 
Light  and  Air,  easement  of  lot-owners  to  receive  from  public  streets,  323- 
328. 

public  streets,  passage  of  orer  must  not  be  obstructed,  323-328. 

Master  and  Servant,  members  of  a  family  are  presumed  to  serve  on*  an. 
other  gratuitously,  80. 

rice-principals,  foremen,  whether  are,  94. 

vice-principals,  train-dispatchers  are,  94. 
Mechanics'  Liens,  collateral  securities,  cases  holding  that  the  taking  of  is  a 
waiver  of,  763-765. 

contracts  which  amount  to  waivers  of,  763. 

difference  between  and  equitable  liens,  766. 

for  construction  of  railway,  priority  over  construction  mortgages,  758. 

judgment  for  indebtedness  does  not  release  or  waive,  761,  762. 

mortgage  security  is  not  inconsistent  with,  765. 

priority  over  vendor's  lien,  771. 

promissory  notes  payable  at  the  time  subsequent  to  that  when  the  claim 
must  be  filed,  762. 

promissory  notes  received  in  payment,  if  not  paid  when  due,  do  not  re- 
lease lien,  762. 

promissory  notes,  taking  of  does  not  release  or  waive,  761,  762. 

waiver  of,  by  accepting  a  mortgage  on  the  same  property,  764. 

waiver  of,  by  taking  collateral  securities,  762. 

waiver  of,  does  not  arise  from  taking  a  note  for  the  amount  of  the  debt, 
762. 

waiver  of,  retaining  the  title  to  machinery  furnished  is  not  a,  765. 

waiver  of,  taking  other  security,  general  rule,  765. 

where  the  parties  intended  payment  to  be  made  in  other  property,  763, 
Mental  Suffering,  damages,  when  recoverable  for,  23. 
Mistake  or  Fact  caused  by  carelessness  and  inattention,  33. 
Mortgage,  covering  after-acquired  property,  when  attaches  thereto,  758* 
759. 

mechanic's  lien,  when  takes  precedence  over,  758,  759. 
Municipal  Corporations,  injunction  against  legislative  acta  of,  253. 

legislative  control  over,  223,  224. 

ordinances  compelling  observance  of  Sunday,  593. 

ordinances  of,  void  in  part  and  valid  in  part,  683. 
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Municipal  Corporations,  slaughter-houses,  power  of  to  regulate,  634. 

streets,  abutting  lot-owner'*  easement  in,  for  purposes  of  light  and  air, 

326. 
■treets,  easement  of  lot-owners  in  for  passage  of  light  and  air,  324-328. 
streets,  elevated  railways  in,  right  of  to  obstruct  passage  of  light  and 

air,  326,  327. 
•treets,  grant  of  to  citizen  er  corporation  for  private  purposes,  323. 
■treets,  light  and  air  from,  injunction  to  prevent  obstruction  of,  324. 
streets,  light  and  air,  right  of  lot-owner  to,  323. 
■treets,  obstruction  of  light  and  air  over,  324.' 
streets,  public  rights  in,  328. 

Navigable  Streams,  classification  of,  817. 

Negligence,  contributory,  question  of,  when  may  be  determined  by  the 

court,  68. 
Nigotiablb  Instruments,  parol  evidence  to  vary  effect  of  and  of  indorse* 

ments  thereon,  738. 
Notice  to  agent  or  attorney,  when  deemed  notice  to  his  principal,  181,  182. 

Omcsxs  db  Facto,  definition  of,  51. 

Partition  in  probate,  142-148. 

way  of  necessity  implied  in,  193. 

See  Probate  Partition. 
Payment,  change  in  the  form  of  an  indebtedness  is  not,  761. 

promissory  notes  are  not  treated  as,  761. 
Practice,  statutory  remedies,  whether  exclusive  or  concurrent,  694. 
Principal  and  Agent,  declarations  of  the  latter,  when  admissible  as  evi« 

dence  against  the  former,  502. 
Privilege  from  arrest  on  civil  process  of  suitors  and  witnesses,  44. 

from  service  of  process  on  suitors  and  witnesses,  44. 
Probate  Partition,  advancements  may  be  considered  in  making,  148. 

adverse  titles  cannot  be  litigated  in,  142-144. 

adverse  titles,  decree  purporting  to  partition  is  void,  145. 

can  only  be  of  an  estate  held  by  a  decedent  in  severalty,  144. 

commissioners  to  make,  duties  of,  147. 

commissioners  to  make  may  give  one  party  a  right  of  way  over  the  land 
assigned  to  another,  148. 

commissioners  to  make  must  be  guided  by  the  decree  of  distribution,  147. 

commissioners  to  make  mast  report  their  proceedings,  149. 

commissioners  to  make,  notice  to  be  given  by,  146. 

commissioners  to  make,  powers  of  and  their  mode  of  proceeding,  147, 
148. 

commissioners  to  make,  qualifications  of,  146. 

commissioners  to  make,  statutes  authorizing  the  appointment  of,  140. 

commissioners,  vacating  report  of,  causes  for,  149,  150. 

conclusiveness  of,  150. 

confirmation  of  is  necessary,  149. 

constitutionality  of  statute  authorizing,  140. 

dispute  as  to  title  when  may  be  decided,  142,  143. 

distribution,  entry  of  final  decree  of  precludes  further  action,  14L 

effect  of,  150. 

equitable  title  cannot  be  considered  upon  or  affected  by,  144* 

grantee  of  heir  or  devisee  may  petition  for,  142. 

impeaching  (or  fraud,  150. 
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Probate  Partition,  jurisdiction,  disputes  as  to  title,  when  decides,  143. 

jurisdiction  of  chancery  is  not  affected  by  statutes  authorizing,  147. 

jurisdiction  over  persons,  notice  essential  to,  145. 

jurisdiction  over  persons  sought  to  be  affected  is  essential,  145. 

jurisdiction,  petition  in  writing  is  essential  to,  142. 

jurisdiction,  subject  matter  is  the  estate  of  the  decedent  only,  147* 

jurisdiction  to  make,  how  lost,  141. 

loss  of  jurisdiction  to  make  by  the  closing  of  the  estate,  141. 

married  women  may  petition  for,  142. 

minors  are  bound  by,  150. 

minors  may  petition  for,  142. 

notice  must  be  given  to  persons  interested,  145,  146. 

notice  to  be  given  by  commissioners  before  proceeding  to  make,  140, 
147. 

owelty  may  be  awarded  in,  148. 

parties  to,  grantees  of  heirs  or  devisees,  143. 

parties  to,  who  are  essential,  142. 

parties  whose  title  was  not  acquired  under  the  decedent  are  not  affected 
by,  142. 

payments  to  be  made  upon  sale  or  on  award  of  owelty,  150. 

personal  representative  of  deceased  heir  or  devisee,  whether  may  peti- 
tion for,  142. 

petition  for,  at  what  time  may  be  filed,  141. 

petition  for,  by  whom  may  be  tiled,  142. 

petition  for,  should  be  in  writing,  142. 

petition  for,  should  state  the  names  of  the  parties  interested,  142. 

petition  for,  what  defects  in  render  the  proceedings  void,  142. 

petition  for,  what  should  state,  142. 

preferences  among  different  heirs,  148. 

questions  which  may  be  litigated  and  determined  upon,  143. 

report  by  commissioners  of  their  proceedings,  149. 

■ale  for  the  purpose  of  effecting,  when  may  be  ordered,  1481 

letting  aside  the  action  of  the  commissioners,  149,  150. 

settlement  of  estate  must  precede,  141. 

statutes  authorizing,  140. 

time  when  application  may  be  made,  141. 

valid  administration  is  essential  to,  141. 

void  grant  of  letter  of  administration  cannot  support,  141. 
Promissory  Notes  do  not  constitute  payments,  761. 
Public  Officers,  power  of  legislature  over,  623. 

Railway  Corporations,  vice-principals  of,  who  are,  94,  95. 
Rules  or  Court,  affidavit  of  merits  may  be  exacted  by,  640. 

appeal,  time  for  filing  transcript  on  may  be  limited  by,  639. 

beyond  the  power  of  the  court  to  enact  are  void,  643. 
Rules  or  Court,  cannot  deprive  a  party  of  a  right  to  try  a  cause  in  its  order, 
641. 

cannot  deprive  a  party  of  statutory  rights,  642. 

discretion  of  the  courts  to  except  particular  cases  from,  640. 

dnty  of  the  courts  to  give  uniform  enforcement  to,  644. 

effect  of,  643. 

fees,  payment  of  in  advance  may  be  exacted  by,  640. 

in  conflict  with  statutory  or  constitutional  law  are  void,  639,  64L. 
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Rules  of  Court,  inconsistent  with  the  rules  of  the  higher  court,  642. 

interpretation  of  is  left  to  the  courts  adopting,  645. 

jury  fees,  payment  of  in  advance  may  be  required  by,  640. 

limitations  upon  power  of  courts  to  enforce,  641. 

limiting  the  examination  of  witnesses,  642. 

may  prescribe  the  time,  place,  and  mode  of  doing  an  act,  639. 

operation  of  is  prospective  only,  643. 

place  of  trial,  time  within  which  motion  for  change  of  may  be  made,, 
may  be  limited  by,  640. 

powers  of  courts  to  enact,  639. 

right  of  the  court  to  disregard  or  to  refuse  to  enforce,  643. 

rights  of  parties  conflicting  with,  643. 

suspension  of  in  particular  cases,  643. 

tests  of  validity  of,  639. 

time  within  which  an  act  is  required  by  IsW  to  be  done  cannot  be  ex- 
tended or  shortened  by,  641,  642. 

time  within  which  an  act  may  be  done  may  be  prescribed  by,  639,  640. 

to  exact  good  faith  of  litigants,  639. 

void  because  in  conflict  with  the  law,  instances  of,  641. 

Balks,  proof  by  parol  of  warranty  when  contract  of  sale  is  in  writing,  38. 

warranty,  authority  of  agent  to  make,  629. 

warranty  implied  on  sale  of  an  article  for  a  particular  purpose,  605, 
606. 

warranty,  parol  evidence  of,  when  admissible,  605,  606. 
Specific  Performance,  consideration  sufficient  to  support  suit  for,  863. 
Statutes,  constitutionality  of,  referring  to  particular  classes  of  persons,  200. 

repeal  of  by  implication,  672 

title  of,  when  may  be  considered  by  aid  of,  311. 

title  of,  when  sufficiently  expressed  in,  301. 

unconstitutional  in  part,  233. 
Statute  or  Frauds,  growing  crops,  sale  of,  when  within,  518. 

written  evidence,  creation  after  the  making  of  a  contract,  771. 
Struts,  right  of   person  doing  business  to  use  in  receiving  and  sending 

merchandise,  74. 
Street  Railways,  duties  of  drivers  and  gripinen,  68. 
Sunday  Laws,  validity  of,  593. 

Taxes,  on  collateral  inheritances,  adopted  children,  whether  subject  to,  582, 
683. 

on  collateral  inheritances,  aliens  and  nonresidents,  when  may  be  sub- 
ject to,  5S2. 

on  collateral  inheritances,  and  exacting  at  the  same  time  taxes  on  the 
property  of  the  estate,  581. 

on  collateral  inheritances,  antiquity  of,  580. 

on  collateral  inheritances,  are  not  prohibited  by  the  fourteenth  amend' 
ment,  681. 

on  collateral  inheritances,  are  not  taxes  on  property,  580,  581. 

on  collateral  inheritances,  cannot  be  applied  to  real  property  situate  ia> 
another  state,  581. 

on  collateral  inheritances,  cannot  be  imposed  when  neither  the  property 
nor  the  domicile  of  the  owner  is  within  the  state,  581. 

on  collateral  inheritances,  corporations  which  are  subject  to,  682. 
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Taxm  on  collateral  inheritances,  illegitimate  children,  whether  subject  to, 
583. 

on  collateral  inheritances,  may  apply  to  personal  property  within  the 
state,  though  the  domicile  of  the  decedent  was  elsewhere,  581. 

on  collateral  inheritances,  nonresident  decedent,  property  of,  when  sub- 
ject to,  583. 

on  collateral  inheritances,  property  conveyed  by  deeds  when  subject  to, 
584,  585. 

on  collateral  inheritances,  on  what  to  be  computed,  583. 

on  collateral  inheritances,  personal  property  situate  beyond  the  state, 
583. 

on  collateral  inheritances,  persons  who  are  subject  to,  582. 

on  collateral  inheritances,  property  subject  to,  583. 

on  collateral  inheritances,  property  not  subject  to,  581. 

on  collateral  inheritances,  real  estate  situate  beyond  the  state  is  not 
subject  to,  584. 

on  collateral  inheritances,  right  to  recover  of  legatee  when  administra- 
tor has  failed  to  deduct,  582. 

on  collateral  inheritances,  statutes  imposing  are  constitutional,  580. 

power  of  legislature  over  unless  limited  by  the  constitution  is  un- 
bounded, 580. 
Tmjegraph  Corporations,  damages  for  failure  to  transmit  message  direct* 
ing  purchase  of  property,  85. 

evidence,  messages,  officers  of  may  be  required  to  produce  for  purposes 
of,  393. 

negligence  of  in  transmitting  messages,  damages  recoverable  for,  781. 
**Trustek,"  signification  of  this  word  after  a  signature,  230. 

Vendor  akd  Purchaser,  declarations  of  the  former  as  evidence  against  the 
latter,  203. 

Waivbr  of  mechanic's  lien  by  taking  collateral  securities,  762-769. 

of  mechanic's  lien  by  taking  notes  for  the  amount  due,  762. 

of  meohanio's  lien,  contracts  amounting  to,  763. 
Warranty,  of  fitness  is  not  implied  when  an  article  is  manufactured 

according  to  the  directions  of  the  purchaser,  38. 
Wills,  insane  delusions  which  will  invalidate,  864. 

tests  of  testamentary  oapaoity,  854. 
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ABATEMENT. 
Actions— The  mere  pendency  in  a  federal  conrt  of  an  action  between  the 
■ame  parti**,  and  concerning  the  tame  subject  matter,  cannot  be  suc- 
cessfully pleaded  in  bar  or  abatement  of  an  action  in  a  state  court. 
Eilpatrick  T.  Kama*  City  etc,  R.  R.  Co.,  741. 

ABSTRACTS  OF  TITLE. 
See  Agency,  5;  Attorney  and  Client,  1;  Taxis,  4. 

ABUTTING  OWNERS. 
See  Easements,  2,  3;  Highways,  2-4. 

ACCOUNTS. 
See  Limitations  or  Actions,  5;  Receivers,  3. 

ACKNOWLEDGMENTS. 
Acknowledgment  or  MORTGAGE — Sufficiency.— A  notary's  certificate  of 
acknowledgment  attached  to  a  mortgage  in  due  form  of  law,  except  that 
the  name  of  the  mortgagor  is  left  blank,  is  not  fatally  defective  if  such 
name  can  be  supplied  and  ascertained  by  reference  to  the  body  of  the 
mortgage.  The  record  of  such  instrument  is  sufficient  to  impart  con* 
strnotive  notice  to  a  subsequent  purchaser  in  good  faith  without  actual 
knowledge  of  the  mortgage.     JUilner  v.  Nelson,  506. 

ACTIONS. 
See  Abatement;  Insurance,  6;  Negligence,  I. 

ADMIRALTY. 
Shipping  and  Admiralty  Jurisdiction. — Proceedings  in  Rem  in  Statm 
Courts  against  a  vessel  to  enforce  a  lien  given  by  a  state  statute  for 
materials  furnished  in  its  construction  may  be  maintained  without 
interfering  with  the  jurisdiction  vested  in  the  courts  of  the  United 
States  respecting  maritime  causes  of  action.     The  Victorian,  838. 

ADOPTION. 

1.  The  Act  or  the  Adoption  or  a  Minor  is  Not  a  Judicial  Proceeding  In 

California,  and  the  order  therefor  is  in  no  sense  to  be  considered  as  the 
judgment  of  a  court.     In  re  WUliamt,  163. 

2.  Joint  Adoptions. — The  adoption  of  a  minor  child  purporting  to  be  the 

joint  adoption  of  a  husband  and  wife  is  valid  under  a  statute  giving  any 
adult  person  the  right  to  adopt  the  minor  child  of  another  with  the 
consent  of  the  wife  or  husband  of  the  adopting  person  if  eapable  of 
giving  such  consent.  In  re  WUliam$,  163. 
S.  Adoption  or  Minors,  Extrinsic  Evidence  in  Support  or.— Though  the 
order  directing  that  a  child  be  henceforth  regarded  and  treated  as  the 
am.  St.  Rsi\,  Vol,  XU.  -m         (91S) 
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child  of  other  persons  named  therein  contains  no  statement  as  to  the 
residence  of  the  adopting  parents,  or  as  to  whether  or  not  the  parties 
were  examined  separately  or  otherwise  by  the  judge  making  the  order, 
these  facts  may  be  proved  by  extrinsic  parol  evidence,  and  the  order  be 
thereby  shown  to  be  valid,  unless  the  statute  requires  them  to  appear 
from  the  face  of  the  adoption  papers.     In  re  Williams,  163. 

4k  Examination  of  the  Parties. — The  Adoption  of  a  Minor  Child 
Cannot  bb  Defeated  by  the  fact  that  the  judge  signing  the  order 
of  adoption  failed  to  separately  examine  the  parties  to  it.  The  direc- 
tion of  the  code  requiring  the  parties  to  be  examined  separately  is 
directory.    In  re  Williams,  163. 

6.  Adoption  op  Minors. — Estoppel. — The  person  adopting  a  minor  child 
and  procuring  the  order  for  such  adoption,  and  all  others  claiming  as  his 
heirs,  are  estopped  from  denying  that  he  was  a  resident  of  the  county  aa 
alleged  in  his  petition  for  such  adoption.      In  re  Williams,  163. 

8.  Estoppel. — Ip  an  Adopting  Parent  Voluntarily  Enters  into  a  Con- 

tract op  Adoption  and  Receives  in  his  lifetime  the  benefit  from  the 
relation  thus  created,  his  heirs,  after  his  death,  will  not  be  permitted 
to  avail  themselves  of  mere  technical  departures  from  the  directions  of 
the  statute  to  defeat  the  rights  of  the  minor  child  growing  out  of  that 
contract.     In  re  Williams,  163. 

7. "Adoption  Without  the  Consent  op  the  Parent— Retroactive  Stat- 
utes.— A  statute  regulating  the  subject  of  the  adoption  of  minors  may 
authorize  such  adoption  to  be  made  without  the  consent  of,  and  with- 
out notice  to,  a  parent  who  has  been  adjudged  guilty  of  adultery  and 
against  whom  a  decree  of  divorce  has  been  entered  for  that  reason,  and 
such  statute  operates  retroactively  so  far  as  to  include  persons  who 
have  been  thus  divorced  before  its  enactment.     In  re  Williams,  163. 

\  Adoption  op  Minors — Parent's  Right  to  Contest. — The  fact  that  the 
father  of  a  minor  might  have  objected  to  an  order  of  adoption,  and 
claimed  with  success  that  his  parental  rights  could  not  be  impaired 
thereby,  does  not  entitle  the  heirs  of  the  adopting  parent  to  avoid  the 
adoption  after  the  death  of  the  natural  parent.  His  rights  would  not 
be  impaired  by  permitting  the  adopted  child  to  succeed  to  the  estate  of 
the  adopting  parent.     In  re  Williams,  163. 

9.  Conplict^op  Laws. — The  Adoption  op  a  Minor  Authorized  bt  the 

Laws  op  the  State  Gives  it  the  Status  of  a  child  of  the  adopting 
parent,  and  this  status  and  the  consequent  capacity  to  inherit  from  the 
adopting  parent  will  be  recognized  and  upheld  in  every  other  state  so 
far  as  they  are  not  inconsistent  with  its  own  laws  and  policy.  In  re 
Williams,  163. 

See  Wills,  7. 

ADVERSE  POSSESSION. 
See  Cotenancy,  2. 

AEROLITES. 
See  Real  Property,  1. 

AGENCY. 
1.  Declarations  ot  Agent  as  to  Past  Transaction.— A   letter  writ- 
ten  by  a  husband  without  the  knowledge    or  consent  of  his  wife, 
containing  a  mere  narrative  of  a  completed  exchange  of  his  wife's  land 
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made  by  him  as  her  agent,  is  inadmissible  against  her  in  an  action  to 
recover  for  false  representations  made  as  to  the  character  of  the  land. 
Phelps  v.  James,  497. 

J.  Evidence — Declarations  of  Agent.— Statements,  representations,  or 
admissions  of  an  agent,  to  be  admissible  in  evidence,  must  hare  been 
made  by  him  at  the  time  of  the  transaction,  either  while  he  was  actually 
engaged  in  its  performance  or  so  soon  thereafter  as  to  be  a  part  of  it. 
If  made  before  performance  was  undertaken  or  after  it  was  completed, 
or  while  the  agent  was  not  engaged  in  the  performance  of  the  transac- 
tion, or  after  his  authority  had  expired,  they  amount  to  no  more  than 
a  mere  narrative  of  a  past  transaction,  and  are  not  admissible  to  bind 
the  principal.     Phelps  v.  James,  497. 

8.  Evidence — Declarations  or  Agent — Explanation.  —  An  agent  whose 
letter  containing  a  narration  of  a  past  transaction  is  admitted  in  evi- 
dence against  his  principal  may  explain  its  contents  by  showing  the 
circumstances  under  which  it  was  written,  and  what  was  meant  by  it. 
Phelps  v.  James,  497. 

4.  Notice  to  an  Agent  is  not  Notice  to  His  Principal  Unless  given  to 

the  agent  acting  in  the  course  of  his  employment,  or  unless,  though  not 
so  given,  it  is  present  to  his  mind  when  acting  as  such  agent,  and  is  of 
such  a  character  that  he  might  communicate  it  to  his  principal  without 
a  breach  of  professional  confidence.      Wittenbrock  v.  Parker,  172. 

5.  Notice. — One  who  has    prepared  an  abstract  of   title  furnished  by 

and  on  behalf  of  the  vendor  of  land  is  in  no  sense  to  be  regarded  as 
the  agent  of  the  vendee,  so  as  to  charge  the  latter  with  actual  notice  of 
facts  learned  while  engaged  in  preparing  such  abstract.  Davis  r.  Sleeps, 
51. 

6.  Revocation  op  Agency,  Principal's  Liability  for. — If  there  is  an 

employment  of  an  agent  for  a  definite  period  of  time,  express  or  im- 
plied, and  he  is  discharged  without  cause  before  the  expiration  of  that 
time,  the  principal  is  answerable  as  for  a  breach  of  the  agreement, 
and  the  agent  may  elect  to  treat  the  contract  as  rescinded  and  main- 
tain an  action  for  the  value  of  services  rendered  and  money  expended. 
Olover  y.  Henderson,  695. 

7.  Ratification  op  Agent's  Contract. — A  fruit  broker,  not  authorised 

to  make  binding  contracts,  but  only  to  take  orders  subject  to  accept- 
ance, and  who  is  only  paid  commissions  on  approved  sales,  is  the 
agent  of  the  vendor,  and  one  who  orders  fruit  through  such  agent  has 
a  right  to  rely  on  the  supposition  that  his  order  will  bo  honestly  trans- 
mitted, the  goods  shipped  according  to  its  conditions,  and  the  princi- 
pal by  accepting  the  order  ratifies  the  contract  as  made  by  such  agent. 
Hitchcock  v.  Griffin,  624. 

See  Brokers;  Sales,  1, 1L 

ALDERMEN. 
8m  Municipal  Corporation*,  50. 

ALIBI. 
8m  Criminal  Law,  4, 

ALLOWANCE. 
8m  Exect/tors  and  Administrators,  S,  4> 
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AMENDMENTS. 
8et  Corporations,  4,  5;  Limitations  or  Actions,  1-4;  Municipal  Cor- 
porations, 9;  Railroads,  1,  2. 

ANNEXATION. 
See  Municipal  Corporations,  5-7;  Statutes,  19. 

APPEAL. 

1.  Who  mat  Appeal. — Under  a  statute  giving  the  right  of  appeal  to  any 

person  aggrieved  by  a  probate  decree  the  only  persons  who  may  exer- 
rcise  such  right  are  those  who  have  rights  which  may  be  enforced  at 
law  and  whose  pecuniary  interest  may  be  established  in  whole  or  in 
part  by  the  decree.     Briard  v.  Qoodale,  526. 

2.  An  appeal  by  a  sister  from  a  probate  decree  appointing  a  guardian  for  her 

sister  as  a  person  of  unsound  mind,  which  neither  specifies  any  reason 
for  the  appeal  nor  alleges  in  the  exceptions  that  the  appellant  is  an  heir 
apparent  or  an  heir  presumptive  of  the  ward,  and  which  fails  to  show 
affirmatively  that  the  appellant  is  legally  inteested  in  the  ward's  estate, 
should  be  dismissed.     Briard  v.  Qoodale,  526. 

8.  Appeal  Pending  Motion  por  New  Trial.— The  pendency  of  a  motion 
for  a  new  trial  at  the  time  an  appeal  is  taken  does  not  in  any  manner 
invalidate  the  appeal  nor  prevent  the  appellate  court  from  giving  the 
same  consideration  to  errors  properly  raised  by  it  as  it  might  do  had  no 
motion  been  filed.     Hunt  v.  Iowa  Cent.  By.  Co.,  473. 

4.  Adverse  Party-,  Who  is. — Every  party  whose  interest  in  relation  to 
the  judgment  or  decree  appealed  from  is  in  conflict  with  the  reversal 
or  modification  sought  by  the  appeal,  is  an  adverse  party,  and  must  be 
served  with  a  notice  of  appeal  under  a  statute  requiring  the  appellant 
to  serve  such  notice  on  the  adverse  party.  The  notice  must  be  served 
on  all  persons  whose  interests  are  adverse  to  the  party  appealing.  The 
Victorian,  838. 

6.  Adverse  Parties  Who  are  not. — Persons  who  are  affected  by  a  judg- 
ment to  the  same  extent  as  the  appellant,  and  who  would  be  equally 
benefited  with  him  by  a  reversal  or  modification  thereof,  are  not  ad- 
verse parties,  and  therefore  he  need  not  serve  them  with  the  notice 
of  his  appeal.  Therefore,  if  a  judgment  is  against  a  defendant  and 
his  sureties,  he  may  appeal  therefrom  without  serving  them  with  his 
notice  of  appeal,  or  otherwise  making  them  parties  to  the  appellate 
proceeding.     The  Victorian,  838. 

6.  All  Errors  of  Law  arising  upon  a  trial  to  which  proper  and  timely 

exceptions  are  taken  may  be  reviewed  on  appeal  without  having  been 
embodied  in  a  motion  for  a  new  trial.     Hunt  v.  Iowa  Cent.  By.  Co.,  473. 

7.  Sufficiency  of  Exceptions.— Where  the  finding  shows  that  interest 

has  been  allowed  from  too  early  a  date,  the  error  should  be  specifically 
pointed  out,  and  is  not  available  on  appeal  if  there  is  merely  a  general 
exception  to  the  finding  that  the  plaintiff  is  entitled  to  recover  a  cer- 
tain sum,  with  interest  thereon  from  said  date,  and  costs.  Estate  of 
Kessler,  74. 
B.  Vrritt  of  Record. — The  circuit  court  is  charged  with  the  duty  of  mak- 
ing up  its  owu  record,  and  its  action  in  this  respect,  and  its  determina- 
tion as  to  what  transpired  in  court,  cannot  be  questioned  for  alleged 
want  of  conformity  with  the  truth,  either  on  mandamus  or  appeal.  Es- 
tate of  Kessler,  74. 
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9.  Practice— Erroneous  Order  of  Court— Mere  errors  in  making  inter- 

locntory  orders  will,  in  general,  furnish  no  justification  for  disobedi- 
ence thereto  if  they  do  not  subject  the  party  to  the  payment  of  money 
or  imprisonment.  If  the  party  against  whom  such  order  is  made 
wishes  to  contest  its  validity  or  propriety  he  may  refuse  to  obey,  and  in 
the  further  proceedings  for  contempt  may  show  in  defense  that  the 
court  had  no  authority  to  make  the  order,  and  if  his  defense  is  disal- 
lowed and  judgment  is  entered  against  him  for  a  sum  of  money  by  way 
of  fine,  enforceable  by  execution  or  imprisonment,  an  appeal  in  his  favor 
will  lie.     Letter  v.  People,  375. 

10.  Judgments— Admission  of  Incompetent  Evidence. — A  judgment  ren. 
dered  by  the  court  in  a  case  tried  without  a  jury  cannot  be  reversed 
for  the  admission  of  incompetent  evidence.  Liverpool  etc.  Int.  Co.  v.  Buck' 
ttaff,  724. 

11.  Damages— Immaterial  Error. — The  neglect  to  include  nominal  dam- 
ages in  a  verdict  and  judgment  for  the  value  of  the  part  of  the  property 
not  returned,  when  the  omission  does  not  affect  the  question  of  costs,  is 
not  error  justifying  a  reversal  of  the  judgment.     Farr  v.  State  Bank,  40. 

12.  Improper  Evidence  without  Prejudice. — The  admission  of  improper 
evidence,  if  not  prejudicial,  is  not  reversible  error.  St.  Louis  etc.  By. 
Co.  v.  Hackett,  105. 

13.  Jurt  Trial.— Though  an  Erroneous  Instruction  is  Given  to  a  jury, 
a  judgment  will  not  be  reversed  nor  a  new  trial  granted  if  it  appears  that 
such  instruction  did  not  injure  the  party  excepting  to  it.  Brandon  v. 
Carter,  673. 

14.  Instructions.— A  Defendant  Cannot  Complain  of  the  Refusal  of 
an  Instruction  if  its  substance  is  embodied  in  instructions  which  are 
given,  and  in  so  holding  the  appellate  court  does  not  necessarily  hold 
such  given  instructions  to  be  correct.     Carlton  v.  People,  346. 

15.  Criminal  Law— Reasonable  Doubt— Instruction  as  to.— On  the  trial 
of  the  accused  for  arson  an  instruction  that  "  the  reasonable  doubt  the 
jury  are  permitted  to  entertain  must  be  as  to  the  guilt  of  the  accused 
on  the  whole  of  the  evidence,  and  not  to  any  particular  fact  in  the 
case,"  is  not  erroneous.     Carlton  v.  People,  346. 

16.  Jury  Trial— Practice.— Misconduct  of  the  Court  Jin  Impaneling  a 
Jury  is  a  matter  of  exception,  and,  unless  saved  by  the  exception,  can- 
not be  considered  on  appeal.     City  of  Tarkio  v.  Cook,  678. 

17.  Order  to  Produce  Books— Disobedience  to  Order— Appeal.— A  pro- 
ceeding to  punish  a  party  to  a  civil  action  for  disobeying  an  order  of 
the  court  to  produce  his  books  of  account  for  the  inspection  of  the  ad- 
verse party,  and  to  enable  him  to  prepare  his  case  for  trial,  is  civil,  and 
not  criminal.  Such  order  of  the  court,  before  any  proceedings  are  taken 
in  execution  thereof,  is  not  a  final  judgment,  reviewable  upon  appeal  or 
writ  of  error;  but  if  the  court  has  attempted  to  enforce  obedience  to  its 
order  by  the  imposition  of  a  fine,  or  by  a  definite  term  of  imprisonment, 
aa  for  a  contempt,  the  judgment  of  the  court  imposing  such  fine  or  im- 
prisonment will  be  final,  and  an  appeal  will  lie  therefrom.  Letter  v. 
State,  375. 

18.  An  Appeal  must  be  dismissed  unless  the  appellant's  right  to  appeal  is 
affirmatively  established  by  the  oase  presented.     Briard  v.  Ooodale,  628. 

19.  Overruling  Motion  to  Dukim.- Judgment  of  reversal  by  the  supreme 
court  is,  in  effect,  an  overruling  of  a  motion  to  disuiiaa.  LttUr  v.  SlaU, 
878. 
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80.  Rehearing— Effect  of  Filing  Petition  for. — The  filing  of  a  petition 
for  a  rehearing  can,  nnder  the  rules  of  the  supreme  court,  have  no 
greater  effect  than  to  stay  the  execution  of  the  judgment  pending  the 
petition.  An  order  overruling  the  petition  will  leave  the  judgment  in 
fall  force  as  of  the  date  of  its  rendition.  Lester  v.  State,  375. 
See  Contempt,  4;  Codbts,  3-5;  Witnesses,  1. 

APPEARANCE. 
See  Jurisdiction,  4,  5. 

APPOINTMENT. 
See  Trusts,  3-6. 

APPORTIONMENT. 
See  Insurance,  3. 

ARREST. 
See  Witnesses,  4. 

ARSON. 

L  Criminal  Law— Proof  on  Indictment  for  Arson.— In  order  to  convict 
on  an  indictment  for  arson,  the  main  fact  to  be  proven,  in  the  first  place, 
it  the  burning  of  the  building,  and,  when  that  is  established,  it  is  then 
necessary  to  show  how  the  act  was  done,  and  by  whom.  The  act  itself 
being  thus  proved,  a  foundation  is  laid  for  the  introduction  of  any  legal 
and  sufficient  evidence  that  the  act  was  committed  by  the  accused,  and 
that  it  was  done  with  criminal  intent,  and  such  evidence  may  be  circum- 
stantial hi  its  character.     Carlton  v.  People,  346. 

2.  Criminal  Law — Evidence — Footprints.— On  the  trial  of  a  person  for 
arson  evidence  of  footprints  near  the  burned  building  and  their  cor- 
respondence with  the  defendant's  feet  is  admissible  with  other  proof, 
as  tending  to  make  out  a  case,  though  not  by  itself  of  any  independent 
strength.     Carlton  v.  People,  346. 

ASSESSMENT. 
See  Municipal  Corporations,  49. 

ASSIGNMENT. 
An  Assignee  Cannot  Enforce  a  Cause  of  Action  which  his  assignor 
would  not  have  been  permitted  to  enforce,  because  it  was  founded 
upon  a  contract  unlawful  as  in  restraint  of  trade  where  notice  of  the 
character  of  the  contract  and  combination  was  in  the  channel  of  the 
assignee's  title.  Neater  v.  Continental  Brewing  Co.,  894. 
See  Dower;  Insurance,  7;  Pledge,  1. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITOR& 

See  Insolvency. 

ATTORNEY  AND  CLIENT. 
L  Relationship  of,  Between  Whom   Exists.— The  fact  that  ha  who 
■elects  an  attorney  to  make  an  examination  of  title  for  the  purpose  of 
a  contemplated  loan  requires  the  borrower  to  furnish  an  abstract  of 
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title  and  to  pay  the  attorney  for  his  services  does  not  constitute  him 
the  attorney  of  the  borrower,  nor  make  him  any  the  less  the  attorney 
of  the  lender  by  whom  he  was  selected.      Wittenbrock  v.  Parker,  172. 

2.  Notice  to  Attorney,  When  Deemed  Notice  to  His  Client.— It  is  the 
duty  of  an  attorney  at  law  or  other  agent  to  communicate  to  his  client 
whatever  information  he  acquires  in  relation  to  the  subject  matter  in* 
volved  in  the  transaction;  and  he  will  be  conclusively  presumed  to  have 
performed  this  duty,  and  notice  to  him  is  therefore  conclusive  notice  to 
his  client  or  principal.      Wittenbrock  v.  Parker,  172. 

8.  Notice  to  Attorney,  When  not  Notice  to  Client. — If  one  member  of  a 
firm  of  attorneys,  by  mistake  in  drafting  an  intended  partial  release  of  a 
mortgage,  releases  the  whole,  and  such  release  is  placed  upon  record, 
and  at  a  subsequent  time  another  loan  is  negotiated,  and  the  borrower 
employs  the  same  firm  to  examine  the  title  for  him,  and  it  is  examined 
by  another  member  of  the  firm  who  had  no  knowledge  of  the  previous 
transaction  and  no  information  respecting  the  title  except  such  as  is 
disclosed  by  the  abstract,  the  boi-rower  is  not  charged  with  notice  of 
the  mistake  made  by  the  other  member  of  the  firm,  nor  of  the  faot  that 
a  partial  release  only  of  the  mortgage  was  intended.  Wittenbrock  v. 
Parker ;  372. 

AUTREFOIS  ACQUIT. 
See  Criminal  Law,  1. 

BAILMENT. 
See  Officers,  S. 

BALLOTS. 
8ee  Quo  Warranto. 

BANES. 
Tmb  Relation  between  a  Bank  Transmitting  Paper  for  Collec- 
tion and  the  Bank  Regeiyino  and  Collecting  Such  Paper  and 
mingling  its  proceeds  with  its  other  funds  is  that  of  debtor  and  cred- 
itor merely,  and  the  creditor  hank  has  no  lien  upon  or  for  moneys  col- 
lected, and  no  preference  over  the  other  creditors  of  the  receiving  bank. 
First  Not.  Bank  r.  Davis,  795. 

BARBERS. 
See  Sunday,  1. 

BENEFIT  ASSOCIATIONS. 
See  Insurance,  8. 

BEQUEST. 

See  Legacies. 

BILLIARD-ROOMS. 
8m  Municipal  Corporations,  28,  SO, 

BILLS  AND  NOTES. 
8ee  Negotiable  Instruments. 
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BILLS  OF  LADING. 
Carriers— Bills    of    Lading    abb  Both    Receipts    and  Contract*   to 
Gabby. — In  so  far  as  they  acknowledge  the  delivery  and  acceptance 
of  the  goods,  they  are  mere  receipts,  and,  as  to  the  rest,  they  are  con* 
tracts.     Merchants  etc  Transport.  Co.  v.  Furthnann,  265. 
See  Carriers,  2,  4. 

BLANKS. 

See  Negotiable  Instruments. 

BONA  FIDE  PURCHASERS. 

See  Municipal  Corporations,  48;  Negotiable  Instruments,  2. 

BONDS. 

%e  Municipal  Corporations,  47,  48;  Officers,  1;  Schools;  Suretyship? 

Telegraph  Companies,  1. 

BOOKS. 
See  Constitutions,  7;  Contempt,  1;  Trial,  6. 

BOUNDARIES. 

1.  Boundaries  upon  Navigable  Streams.  — A  grant  by  the  state  to  a  riparian 

proprietor  running  with  a  navigable  stream  extends  only  to  low-water 
mark.     State  v.  Eaton,  811. 

2.  Boundaries  of  Municipality  Fronting  upon  Navigable  Waters. — If 

one  of  the  boundaries  of  a  municipal  corporation,  as  designated  by  stat- 
ute, is  a  navigable  stream,  such  boundary  does  not  extend  beyond  low- 
water  mark.     State  v.  Eason,  811. 

BROKERS. 

1.  Acts  op  When  Binding  on  Principal.— A  broker  may  bind  his  prin- 

cipal by  a  sale  by  sample  and  with  warranty  when  that  is  according 
to  the  usual  and  customary  mode   of  sale.      Hitchcock  v.  Griffin,  624. 

2.  Principal  and  Agent — Unilateral  Contract  Between. — If  an  agent  is 

appointed  with  power  to  sell  certain  property  in  parcels,  and  is,  in  addi- 
tion to  the  compensation  due  on  each  sale,  to  have  a  further  sum  if  he 
tils  the  whole  thereof  within  a  year,  the  fact  that  he  does  not  agree  to 
Bake  such  sales,within  a  year  or  to  give  the  whole  of  his  time  thereto  does 
not  justify  the  principal  in  revoking  the  authority,  within  the  year, 
and  thus  depriving  the  agent  of  his  power  to  earn  the  compensation 
agreed  to  be  paid  to  him.      Olover  v.  Henderson,  695. 

S.  Principal  and  Agent — Revocation  of  Authority  to  Sell  Real  Prop- 
erty, Damages  for.  — If  the  owner  of  real  property  appoints  an  agent  to 
•ell  it,  and  agrees  that  he  shall  have  a  specified  compensation  for  making 
sales,  and  further,  that,  if  he  sell  the  whole  within  a  year,  he  shall  be 
entitled  to  an  additional  compensation  there  is  an  implied  agreement  that 
he  shall  have  a  year  in  which  to  make  the  sales  authorized,  and  he  may 
recover  the  damages  sustained  from  the  revocation  of  his  agency  before 
the  expiration  of  the  year.     Olover  v.  Henderson,  695. 

4.  Principal  and  Agent — Damages,  Measure  of  for  Revocation  of 
Agency. — If  the  authority  of  an  agent  to  sell  specified  real  property  is 
wrongfully  revoked  after  he  has  performed  services  and  made  expendi- 
tures in  good  faith  under  it,  the  measure  of  his  damages  is  the  reason- 
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able  value  of  the  services  Tendered,  and  the  money  fairly  expended  in 
performing  such  services.  Olover  v.  Henderson,  695. 
I.  Evidence — Value  of  Services. — In  an  action  by  an  agent  to  recover  the 
value  of  his  services  under  an  authorization  to  sell  certain  real  prop* 
erty,  which  authorization  was  wrongfully  revoked  by  his  principal,  evi- 
dence tending  to  prove  what  is  usually  charged  for  such  services,  and 
what,  in  the  opinion  of  competent  witnesses,  such  services  were  worth, 
»e  admissible.  Olover  v.  Henderson,  695. 
See  Agency,  7. 

BUILDING  CONTRACTS. 
See  Specific  Performance,  3 

BURDEN  OF  PROOF. 
8m    Contracts,    6;   Criminal   Law,    4;    Negligence,     11;    Notice,    1; 

RELEASE. 

CANDIDATES. 
See  Libel,  5,  8,  9. 

CARRIERS. 

1.  Common  Carriers  are  Obliged  by  the  common  law  to  receive  and  carry 

all  goods  offered  for  transportation  upon  receiving  a  reasonable  hire;  and 
the  courts  are  competent  to  ascertain  and  determine  what  hire  is  rea- 
sonable.    Chicago  etc  R.  It.  Co.  v.  Jones,  278. 

2.  Limitations  Upon  Liability— Receipt  as  Contract  or  Shipment. — 

A  receipt  for  goods  given  by  a  common  carrier,  with  an  unsigned  eon- 
tract  to  carry  upon  certain  conditions  printed  on  the  back  thereof, 
and  stating  that  a  bill  of  lading  is  to  be  given  thereafter,  does  not 
constitute  a  special  contract  of  shipment  limiting  the  carrier's  liabil- 
ity.    Merchants' etc   Transport.  Co.  v.  Furthmann,  265. 

3.  Limitation  or  Liability  by  Notice. — The  common-law  liability  of  com- 

mon carriers  cannot  be  restricted  by  notice  whether  brought  home 
to  the  shipper  or  not.    Merchants'  etc  Transport.  Co.  v.  Furthmann,  265. 

4.  Limitation  Upon  Liability— Bills  or  Lading. — When  goods  are  ship- 

ped under  a  verbal  agreement  before  any  written  contract  or  bill 
of  lading  has  been  tendered  to  the  shipper,  the  subsequent  accept- 
ance of  a  bill  of  lading  without  assenting  to  its  conditions  does  not 
preclude  the  shipper  from  showing  what  the  actual  agreement  was,  in 
an  action  to  recover  for  a  loss.  Merchants'  etc  Transport.  Co.  v.  Furth' 
mann,  265. 

6.  Carriers  or  Livestock— Exemption  Contract.— A  contract  for  the 
transportation  of  livestock  by  a  common  carrier,  so  far  as  it  attempts 
by  stipulation  therein  to  exempt  the  carrier  from  liability  for  injuries 
caused  by  its  own  negligence  or  the  negligence  of  its  agents  or  em- 
ployees, is  unreasonable,  contrary  to  public  policy,  and  void.  Abrams 
v.  Milwaukee  etc  Ry.  Co.,  55. 

f.  Carriers  or  Livestock — Extent  ow  Liability. — In  the  absence  of  any 
agreed  valuation  of  livestock  in  the  contract  for  its  carriage,  the  carrier 
cannot  limit  to  a  fixed  sum  its  liability  for  injuries  caused  by  its  own 
negligence,  or  that  of  its  agents  or  employees.  Abranu  v.  Milwaukee 
esc  Ry.  Co.,  56. 
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7.  A  Carrier  or  Passengers  is  not  Bound  to  Protect  Them  from  Ra««h. 
ness  or  Bad  Manners  on  the  part  of  strangers  or  other  passengers  not 
amounting  to  a  breach  of  the  peace.  Oraeffv.  Philadelphia  etc  R.  JR., 
885. 

1  A  Carrier  or  Passengers  is  not  guilty  of  actionable  negligence  because  an 
injury  occurs  from  a  door  being  suddenly  opened  and  pushed  against 
one  passenger  by  another,  though,  had  the  upper  part  been  of  glass,  the 
passenger  in  fault  would  have  seen  and  avoided  injuring  the  other.  Nor 
is  such  negligence  inferable  from  the  fact  that  a  small  screw  eye  on  the 
inner  surface  of  the  door  was  at  such  a  height  that  it  struck  the  plaintiff 
in  the  eye  and  thereby  inflicted  a  serious  injury,  if  it  was  a  usual  and 
suitable  appliance,  and,  but  for  the  reckless  act  of  a  fellow-passenger  in 
opening  a  door,  would  not  have  inflicted  the  injury.  Oraeff  v.  Philadel- 
phia etc  R.  Ii.,  885. 

See  Bills  of  Lading;  Railroads,  4-14,  19* 

CERTIFICATES. 
Soe  Corporations,  2;  Insurance,  9. 

CHARTERS. 
8m  Corporations,  4,  5;  Municipal  Corportions,  8,  9;  Railroads,  1,  2. 

CIRCUMSTANTIAL. 
8m  Evidence,  7-10;  Master  and  Servant,  1. 

CLERK    OF  COURT. 
See  Officers,  3. 

COLLATERAL  ATTACK. 
See  Judgments,  6;  Trusts,  4. 

COLLATERAL  INHERITANCES. 
See  Taxes,  5-7. 

COLLATERAL  SECURITY. 
8m  Mechanics'  Liens,  3;  Pledgi. 

COMBINATIONS. 
See  Contracts,  15-18. 

COM  MERCK 
8m  Interstate  Commerce. 

COMMISSIONERS. 
8m  Railroads,  6,  7,  9, 12,  IS. 

COMMISSION. 
See  Agency,  7. 

COMMON  LAW. 
8m  Statutes,  17;  Trial,  4. 
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COMPENSATION. 

See  Brokers,  2-5;  Receivers,  1,  % 

COMPOSITION. 

See  Debtor  and  Creditor. 

COMPROMISE. 

1.  Offers  of  Settlement —How  Regarded  in  Law. — The  law  favors  offer* 

of  settlement,  and  will  not  permit  tbem  afterwards  to  be  need  to  the 
prejudice  of  the  parties  who  make  them.  One  whose  rights  are  threat* 
ened  with  irreparable  injury  may  offer  to  accept  a  specified  sum  of 
money  as  full  compensation  therefor,  and  such  offer,  when  submitted 
and  rejected,  can  have  no  tendency,  as  against  the  party  making  it,  to 
show  the  amount  or  nature  of  his  damages.  Village  qf  Dwight  v.  Hayes, 
367. 

2.  Nuisance — Offer  of  Settlement  for  the  Injury.— An  offer  by  a  land* 

owner  to  permit,  for  a  fixed  sum,  the  discharge  of  sewage  into  a  stream 
flowing  over  his  land,  and  thereby  creating  a  private-  nuisance,  if 
rejected  by  the  other  party,  cannot  be  resorted  to  for  the  purpose  of 
showing  that  the  damages  to  such  landowner  and  his  property,  which 
would  result  from  discharging  the  sewage  of  a  village  into  the  stream , 
might  be  adequately  remedied  by  a  judgment  at  law.  Village  «/  Dwight 
T.  Hayee,  867. 

Sea  Debtor  and  Creditor,  3. 

CONFESSIONS. 
8ee  Evidence,  8,  4. 

CONFLICT  OF  LAWS. 

8—  Adoftion,  9)   Distribution;    Executors   and  Administrators,  4; 

States,  1. 

CONGRESS. 
See  Interstate  Commerce, 

CONSIDERATION. 
Set  Deeds,  4,  5;  Specific  Performance;  L 

CONSTITUTIONAL  LAW. 

1.  Constttutional  Provision,  When  Self-enforcing. — The  provision  in 

the  constitution  providing  that  private  property  shall  not  be  taken  or 
damaged  forjpubl  ic  use  without  just  compensation  is  self -enforcing.  Any 
party  injured  may  resort  to  any  common-law  action  whioh  will  afford 
him  adequate  and  appropriate  means  of  redress.  Hickman  v.  City  of 
Katuas,  684. 

2.  Constitutional  Law. — Due  Process  of  Law  means  the  law  of  the  land, 

by  which  is  to  be  understood  laws  general  in  their  operation,  and  not 
special  laws  passed  to  affect  the  rights  of  particular  individuals  against 
their  will,  and  in  a  way  in  which  the  same  rights  of  other  persons  are 
not  affected  by  existing  laws.  Attorney  General  v.  Jochim,  606. 
8.  Dob  Process  of  Law  is  not  neoesaarily  judicial  process.  Administra* 
tive  process,  regarded  as  necessary  in  government,  and  sanctioned  by 
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long  usage,  is  ai  much  due  process  as  any  other.  Attorney  General 
v.  Jochim,  606. 

4.  Dub  Process  of  Law.  — A  constitutional  requirement  that  a  person  can- 
not be  deprived  of  his  property  without  due  process  of  law  does  not 
imply  that  all  trials  in  state  courts  affecting  property  must  be  by 
jury.     Attorney  General  v.  Jochim,  606. 

6.  Doe  Process  or  Law. — The  state  is  not  so  bound  by  the  term  "due 
process  of  law"  that  it  is  impossible  for  it  to  invest  its  agents  with 
its  offices  without  subjecting  itself,  so  far  as  their  removal  is  con- 
cerned, to  the  delays  and  uncertainties  of  strict  judicial  action,  and 
it  may,  in  cases  of  emergency,  summarily  remove  them  if  permitted  by 
the  state  constitution.     Attorney  General  v.  Jocldm,  606. 

6.  Process. — A  constitutional  provision  that  the  style  of  all  process  shall  be 

"  in  the  name  of  the  people  of  the  state"  applies  only  to  the  judicial, 
and  not  to  the  executive,  department.     Attorney  General  v.  Jochim,  606. 

7.  Production    of   Party's  Books   and   Papers    on   Trial. — An  order 

for  the  production  of  a  party's  books  on  the  trial,  to  be  used  as  evi- 
dence, in  proper  cases  and  upon  proper  showing,  is  not  an  unrea- 
sonable seizure  of  them.  But  an  order  by  which  his  books  are  taken 
from  his  custody  and  committed  to  that  of  a  third  person,  for  an 
indefinite  period  of  time,  for  an  inspection,  generally,  into  all  his  affairs 
by  the  opposite  party  and  his  counsel,  with  leave  to  take  copies  of  the 
entries  therein,  is  unwarranted  by  the  law,  amounts  to  an  unlawful  depri- 
vation of  his  property  rights,  and  is  in  palpable  violation  of  his  consti- 
tutional right  to  be  secure  against  unreasonable  seizure  of  his  papers 
and  effects.  Letter  v.  People,  375. 
See  Courts,  3-5;  Eminent  Domain,  1.  2;  Interstate  Commerce,  3;  Leg- 
islature; Libel,  6;  Mills,  2,  3;  Municipal  Corporations,  1,  2,  6, 
7,  9,  13,  14,  17,  20,  37,  39,  48,  50;  Officers,  4,  9,  11,  12,  15-17,  18; 
Statutes,  1-5,  7,  9-16,  18-23;  Sunday;  Taxes,  3,  5,  6. 

CONSTRUCTION. 

See  Statutes,  5-7. 

CONTEMPT. 

1.  Right  to  Question  Propriety  of  Unauthorized  Order.— The  court 

exceeds  its  power  in  requiring  the  defendant  to  place  his  books  of 
account  in  the  hands  of  the  clerk,  there  to  remain  indefinitely,  with 
leave  to  the  plaintiff  to  make  copies  of  the  entries  therein,  solely  for 
the  purpose  of  enabling  him  to  prepare  his  case,  and  the  defendant 
may  disobey  such  order,  and  will  not  be  liable  to  attachment  as  for  a 
contempt.     Lester  v.  People,  375. 

2.  Conduct  of  Proceeding. — When  the  proceeding  is  for  criminal  con- 

tempt the  more  appropriate  and  general  practice  is  to  prosecute  in 
the  name  of  the  people;  but  where  the  proceeding  is  really  but  an  inci- 
dent of  the  principal  suit  the  practice  seems  to  be  to  entitle  and  file  the 
papers  in  the  original  cause.     Lester  v.  People,  375. 

3.  When  a  Criminal  Proceeding. — When  the  comtempt  consists  of  some* 

thing  done  or  omitted,  in  the  presence  of  the  court,  tending  to  im- 
pede or  interrupt  its  proceedings  or  lessen  its  dignity,  or,  out  of  its 
presence,  in  disregard  or  abuse  of  its  process,  or  in  doing  some  act  in- 
jurious to  a  party  protected  by  the  order  of  the  court,  which  has  been 
forbidden  by  its  order,  the    proceeding   is   punitive,   and   by  way  of 
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punishment  for  the  wrongful  act,  and  to  vindicate  the  authority  and 
dignity  of  the  people,  as  represented  in  and  by  their  judicial  pro- 
ceedings. Lester  v.  People,  375. 
Civil  Proceeding — Appeal. — Where  a  party  to  a  civil  suit  having 
the  right  to  demand  that  the  other  party  do  some  act  for  his  benefit 
and  to  his  advantage  in  the  litigation,  obtains  an  order  of  the  court 
commanding  it  to  be  done,  and,  upon  refusal,  the  court,  by  way  of 
execution  of  its  order,  proceeds  as  for  contempt,  for  the  purpose  of 
advancing  the  civil  remedy  of  the  other  party  to  the  suit,  it  is  a  civil 
proceeding,  and  an  appeal  lies  from  the  final  order  aa  in  other  civil  causes. 
Letter  v.  People,  375. 

See  Appeal,  9,  17, 

CONTRACTORS. 
See  Liens;  Municipal  Corporations,  49. 

CONTRACTS. 

When  Complete. — When  parties  enter  in  a  general  contract,  and  the 
understanding  is  that  it  is  to  be  reduced  to  writing,  or  if  it  is  already 
in  a  written  form,  that  it  is  to  be  signed  before  it  is  to  be  acted  on,  or  to 
take  effect,  it  is  not  binding  until  it  is  so  written  or  signed.  Missis- 
sippi etc.  S.  8.  Co.  v.  Swift,  545. 

When  Complete. — When  correspondence  indicates  that  a  formal  draft 
of  a  contract  was  in  the  minds  of  the  parties,  or  at  least  in  the  mind 
of  the  party  sought  to  be  charged,  as  the  only  authoritative  evidence  of 
a  contract,  and  that  he  did  not  have,  nor  signify,  any  intention  to  be 
bound  until  the  written  draft  had  been  made  and  signed,  he  is  not 
bound  until  such  draft  is  duly  made  and  signed.  Mississippi  etc.  S.  8. 
Co.  v.  Swift,  645. 

When  Complete— Evidence. — If  a  written  draft  of  a  contract  is  pro- 
posed,  suggested,  or  referred  to,  during  the  negotiations  it  is  some  evi- 
dence that  the  parties  intended  it  to  be  the  final  closing  of  the  contract. 
Mississippi  etc  8.  8.  Co.  v.  Swift,  545. 

When  Complete— Sion inc. — If  the  written  draft  of  a  contract  is 
viewed  by  the  parties  thereto  merely  aa  a  convenient  memorial  or 
record  of  their  previous  contract  the  fact  that  such  draft  is  not  signed 
by  them  does  not  affect  the  force  of  the  contract;  but,  if  it  is  viewed 
as  a  consummation  of  the  negotiation,  there  is  no  contract  until  the 
written  draft  is  finally  signed.     Mississippi  etc.  S.  8.  Co.  v.  Swift,  545. 

When  Complete — Intention. — When  one  sought  to  be  charged  intends 
to  close  a  contract  prior  to  the  siguiug  of  a  draft  thereof,  or  if  he  sig- 
nifies such  intention  to  the  other  party,  he  is  bound  by  the  contract 
actually  made,  though  the  written  draft  is  not  signed;  but  if  he 
neither  has  closed,  nor  signified  an  intention  to  close,  the  contract 
until  it  is  fully  expressed  in  writing  and  attested  by  signatures,  he 
is  not  bound  until  such  signatures  are  affixed.  The  burden  of  proof 
is  upon  the  party  claiming  the  completiou  of  the  contract  before  the 
written  draft  thereof  is  signed.     Mississippi  etc  S.  8.  Co.  v.  Swift,  545. 

Constitutional  Law — Control  or  Right  to  Contract.— The  legists* 
ture  can  deny  the  right  to  contract  to  those  who  are  incapable  of  bind* 
ing  themselves  thereby,  or  it  may  prohibit  the  making  of  contracts 
when  it  becomes  necessary  to  protect  the  rights  of  others.  Leep  v.  St, 
Louis  etc  liy.  Co.,  109. 
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7.  CONSTITUTIONAL  LAW— CONTROL  OF  RlGHT  TO  CONTRACT.— The  leglsla* 

tare  can  control  to  some  extent  the  right  to  contract  in  reference  to 
property  clothed  with  a  public  interest,  where  used  in  a  manner  to 
make  it  of  public  consequence,  and  affect  the  community  at  large.  It 
can  fix  the  maximum  of  charges  for  the  storage  of  grain  in  public  ware* 
houses,  and  for  the  carriage  of  freight  and  passengers  by  carriers,  and 
for  services  rendered,  accommodations  furnished,  and  articles  sold  by 
parties  pursuing  certain  avocations.     Leep  v.  St.  Louis  etc  By.  Co.,  109. 

8.  Constitutional  Law — Control  of  Right  to  Contract. — The  power 

of  the  legislature  to  control  and  limit  the  right  to  contract  is  always 
based  on  some  condition,  and  not  on  the  absolute  right  to  control,  and 
such  right  cannot  be  limited  by  arbitrary  legislation  resting  on  no 
reason  upon  which  it  can  be  defended.  Such  power  cannot  exist,  as 
it  is  subversive  of  the  right  to  enjoy  and  defend  liberty,  to  acquire  and 
possess  property,  and  to  pursue  happiness.  Leep  v.  St.  Louis  etc.  By. 
Co.,  109. 

9.  Constitutional  Law — Control   of  Right  to  Contract.— When  the 

subject  of  contract  is  purely  and  exclusively  private,  unaffected  by 
any  public  interest  or  duty  to  person,  society,  or  government,  and  the 
parties  are  capable  of  contracting,  there  is  no  condition  existing  upon 
which  the  legislature  can  interfere  for  the  purpose  of  prohibiting  the 
contract  or  controlling  the  terms  thereof.  Leep  v.  St.  Louia  etc  By. 
Co.,  109. 

10.  Constitutional  Law— Control  of  Right  to  Contract. — The  legis- 
lature cannot  restrain  the  right  of  individuals  to  contract  by  making  it 
unlawful  for  them  to  agree  with  each  other  that  wages  shall  be  paid 
at  any  specified  time  subsequent  to  the  day  on  which  they  are  earned, 
or  that  the  price  of  property  sold  shall  be  paid  on  a  day  subsequent  to 
the  sale.  This  rule  does  not  always  apply  to  corporations.  Leep  v. 
St.  Louia  etc  By.  Co.,  109. 

11.  Who  mat  Sub  Thereon. — A  person  for  whose  benefit  an  express 
promise  is  made  in  a  valid  contract  between  others  may  maintain  a 
action  thereon  in  his  own  name.  The  contract  must  have  been  made 
for  his  benefit  as  its  object,  and  he  must  be  intended  to  be  benefited 
thereby.     Howamon  v.  Trenton  Water  Co.,  654. 

12.  Who  hat  Sue  Thereon. — A  third  person  who  is  only  indirectly 
and  incidentally  benefited  by  a  contract  has  no  right  of  action  thereon. 
Howamon  v.  Trenton  Water  Co.,  654. 

13.  Statute  of  Frauds — Memorandum. — Verbal  promise  upon  a  suffi- 
cient consideration  to  answer  for  the  debt  of  another  is  taken  out  of  the 
operation  of  the  statute  of  frauds  by  the  subsequent  execution  of  a 
sufficient  promise  in  writing,  although  no  new  consideration  passes. 
Sheeny  v.  Fulton,  767. 

14.  Agreement— Statute  of  Frauds. — A  parol  ageement  to  devise  and 
bequeath  real  and  personal  property  as  compensation  for  services 
rendered  by  a  relative  is  within  the  statute  of  frauds,  as  to  the  real  es- 
tate, and,  the  contract  being  indivisible,  the  whole  agreement  fails.  But 
in  such  case  the  relative  may  recover  for  his  services  what  they  may  be 
shown  to  have  been  reasonably  worth,  and  such  void  agreement  may  be 
shown  in  evidence  to  rebut  the  presumption  that  they  were  rendered 
gratuitously.     Estate  of  Keasler,  74. 

15.  Trade,  Contract  in  Restraint  of. — An  association  or  combination 
of  individuals,  the  object  of  which  is  to  enable  its  members  to  regulate 
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and  control  the  price  of  beer  in  a  designated  city  and  connty,  ia  in  un- 
lawful restraint  of  trade.     Neater  v.  Continental  Brewing  Co.,  894. 

16.  Contract  in  Restraint  of  Trade. — Equity  will  not  Compel  an 
Association,  formed  for  the  purpose  of  restraining  trade  by  controlling 
the  price  of  an  article  and  preventing  its  sale  except  at  a  price  agreed 
upon,  to  pay  to  one  of  its  members  his  share  of  the  profits  or  money* 
realized  by  it  if  the  complainant  requires  the  aid  of  the  illegal  contract 
or  transaction  to  establish  his  cause.  Neater  v.  Continental  Brewing  Co., 
894. 

17.  Contract  in  Restraint  of  Trade,  Though  Partial  and  Confined  in 
Its  Operation  to  a  designated  city  and  county,  is  unlawful  if  injurioua 
to  the  public  interests,  as  where  it  provides  that  the  signers  will  not  sell 
an  article  of  prime  necessity,  or  even  of  frequent  use,  in  such  city  and 
county,  or  to  be  used  therein  to  persons  other  than  such  signers  except 
at  a  price  therein  specified.     Neater  v.  Continental  Brewing  Co.,  894. 

18.  Contract  in  Restraint  of  Trade  is  not  Rendered  Lawful  by  the 
fact  that  the  articles  affected  by  it  are  not  necessaries  of  life.  Hence,  a 
pool  or  combination  to  control  the  price  of  beer  in  a  city  and  county 
is  unlawful.     Neater  v.  Continental  Brewing  Co.,  894. 

19.  Claim  Against  Estate  of  Decedent  —  Demand  —  Where  an  oral 
agreement  to  devise  and  bequeath  property  as  compensation  for  serv- 
ices rendered  by  a  relative  fails,  because  within  the  statute  of  frauds,  a 
cause  of  action,  quantum  meruit,  for  the  services  does  not  accrue  until 
the  death  of  the  interstate,  and  demand  is  properly  made  by  filing  the 
claim  against  her  estate  for  allowance.     Estate  of  Keaaler,  74. 

20.  Waiver  of  Breach. — Where  a  contract  to  furnish  a  steam  boiler, 
guaranteed  to  be  a  first-class  job,  contains  no  specification  as  to 
how  the  grate-hangers  should  be  placed  in  the  furnace,  and  they  are 
placed  in  accordance  with  a  common  and  approved  mode  of  construc- 
tion, the  purchaser  cannot  object  that  some  other  mode  was  not  adopted. 
And  if  he  saw  when  the  boiler  was  delivered  that  the  grate-hangers  were 
too  high,  and  assumed  to  change  their  location  himself,  although  the 
manufacturer  offered  to  do  it,  he  afterwards  has  no  cause  for  complaint 
that  they  were  wrongly  placed.     Milwaukee  Boiler  Co.  v.  Duncan,  33. 

See  Bills  of  Lading;  Corporations,  4;  Damages,  6*,  Insane  Persons; 
Master  and  Servant;  Officers,  5,  6;  Rewards,  1;  Sales;  Specific 
Performance,  1;  Statutes,  14,  18;  Water  Companies. 

CONTRIBUTION. 
See  Suretyship,  2. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  6-7,  13. 

CONVERSION. 
See  Tuovsb, 

CONVEYANCES. 
Bee  Deeds;  Notice,  2. 

CORPORATIONS. 
-,     £>BFEOTi  nr  Organization  of. — The  formation  of  a  corporation  cannot 
be  accomplished  except  by  a  substantial  compliance  with  the  statute* 
Martm  T.   DceU,   151. 
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2.  Th>  Failure  to  File  Articles  op  Incorporation  nr  the  Office  or 
the  County  Clerk  oi  tee  County  which  is  designated  in  such 
articles  as  being  the  place  where  the  principal  business  it  to  be  trans* 
acted,  though  such  articles  are  filed  in  the  office  of  the  county  clerk 
of  another  county,  and  a  certificate  is  issued  by  the  secretary  of  state 
in  due  form  of  law,  stating  that  such  articles  had  been  filed  in  the 
proper  county,  is  fatal  to  the  existence  of  a  corporation  de  jure.  Martin 
t.  Deetz,  151. 

t.  Corporation  Db  Facto,  Existence  of,  When  hat  be  Put  in  Issue. 
Under  a  statute  declaring  that  if  a  corporation  does  not  organize  within 
one  year  from  the  date  of  its  incorporation  its  corporate  power  shall 
cease,  but  that  the  due  incorporation  of  any  company  claiming  in  good 
faith  to  be  a  corporation  and  doing  business  as  such,  and  its  right  to 
exercise  corporate  powers,  shall  not  be  inquired  into  collaterally  in  a 
private  action  to  which  such  corporation  de  fado  may  be  a  party,  but 
such  inquiry  may  be  had  at  the  suit  of  the  state  on  the  information  of 
the  attorney  general,  the  mere  filing  of  a  complaint  in  which  the  company 
is  averred  to  be  a  corporation  does  not  estop  all  the  world,  except  the 
state,  from  denying  the  existence  of  such  a  corporation.  The  averment 
of  the  existence  of  a  de  facto  corporation  is  as  issuable  as  an  averment  of 
the  existence  of  a  corporation  de  jure.  Where  there  is  no  corporation 
de  jure  there  cannot  be  a  corporation  de  facto,  unless  the  alleged  cor- 
poration  has  at  least  attempted  to  do  some  corporate  act  or  to  exercise 
some  corporate  power.     Martin  v.  Deetz,  151. 

4.  Constitutional  Law — Amendment  of  Charter — Control  of  Right  to 

Contract. — The  legislature  under  a  reserved  power  to  amend  the  char- 
ters of  corporations  cannot  take  from  them  the  right  to  contract;  it  can 
regulate  that  right  when  the  public  interest  demands  it,  but  not  to  such 
an  extent  as  to  render  it  ineffectual  or  substantially  impair  the  object 
of  the  corporation.     Leep  v.  St.  Louis  etc.  By.  Co.,  109. 

5.  Constitutional  Law — Limitation  of  Powers.— Corporations  possess 

only  those  powers  or  properties  which  the  charters  of  their  creation  con* 
fer  upon  them,  either  expressly  or  as  incidental  to  their  existence,  and 
these  may  be  modified  or  extinguished  by  the  legislature  by  amendment 
or  repeal  of  their  charters.     Leep  v.  St.  Louis  etc  By.  Co.,  109. 

6.  Personal  Liability  of  Stockholders— Enforcing  in  Another  State. 

If  the  statutes  of  a  state  in  which  a  corporation  is  organized  create  a 
liability  against  its  stockholders  for  their  proportion  of  its  debts  this 
liability  may  be  enforced  by  an  action  against  them,  or  any  of  them, 
in  any  other  state  in  which  jurisdiction  over  them  can  be  obtained. 
Nor  does  the  fact  that  in  the  state  in  which  the  action  is  brought  the 
liability  of  a  stockholder  in  a  domestic  corporation  can  be  enforced  only 
by  a  suit  in  equity  require  the  creditor  of  the  foreign  corporation  to 
resort  to  a  like  suit,  nor  exclude  him  from  his  remedy  by  an  action  at 
law.     Aldrich  v.  Anchor  Coal  etc.  Co.,  831. 

7.  Air  Action  for  Damages  for  Preventing  the  Formation  of  a  Cor. 

poration,  if  it  can  be  maintained  at  all,  can  be  sustained  only  by  some 
natural  person  injured  thereby,  and  not  by  or  in  the  name  of  the  cor- 
poration which  was  prevented  from  being  incorporated.  Mai-tin  ▼. 
Deetz.  151. 
I.  Process  Against  a  Corporation  must  be  Served  upon  its  principal 
officer  within  the  jurisdiction  of  the  sovereignty  by  whose  laws  it  exists, 
and  authority  for  serving  it  in  any  other  manner  must  be  conferred  by 
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the  statute  of  the  state  where  the  process  is  served.  Aldiich  r.  Anchor 
Coal  etc.  Co.,  831. 

9.  Jurisdiction  Over  Foreign. — Service  of  process  on  an  officer  of  a  for* 

eign  corporation  who  is  casually  in  this  state  does  not,  in  the  absence 
of  a  statute  conferring  authority  to  make  such  service,  give  the  courts 
of  this  state  jurisdiction  over  such  corporation  when  it  has  neither  an 
agency  nor  property  in  this  state,  and  has  not  done  business  therein 
other  than  entering  into  a  contract  to  be  performed  in  another  state. 
Aldrich  v.  Anchor  Coal  etc  Co.,  831. 

10.  Process  hat  be  Served  on  a  Foreign  Corporation  in  this  state  if 
it  is  doing  business  here  and  the  action  arises  ont  of  such  business. 
Aldrich  v.  Anchor  Coal  etc.  Co.,  831. 

See  Damages,  3. 

CORPUS  DELICTI. 
See  Criminal  Law,  2. 

COSTS. 
See  Appeal,  11. 

COTENANCY. 

1.  Right  or  Part  Owner  to  Terminate  Tenancy  op  His  Part. 
When  a  building  owned  in  common  is  occupied  by  a  tenant  of  the  dif- 
ferent co-owners  under  separate  agreements  between  them  and  himself, 
one  of  such  owners  of  an  undivided  one-fourth  interest  in  the  building 
cannot  arbitrarily  terminate  the  tenancy  as  to  his  share  in  the  premises 
by  raising  the  rent  thereon,  and,  if  the  tenant  necessarily  continues  to 
occupy  the  whole  building,  he  is  liable  to  such  part  owner  only  for  rea- 
sonable rent  for  the  beneficial  use  of  his  share  of  the  premises.  Koit  v. 
Owen,  525. 

%  Adverse  Possession. — As  between  cotenants  evidence  of  long-con- 
tinued, visible,  uninterrupted,  and  even  exclusive  occupation  by  one 
cotenant  does  not  bar  the  rights  of  the  others.  To  constitute  an  adverse 
possession  in  such  case  there  must  be  an  actual  ouster,  and  an  exclusion 
of  the  other  cotenants  by  the  one  in  possession.  Mansfield  t.  McO in- 
net  s,  532. 

See  Partition. 

COUNTERCLAIM. 
See  Trial,  8. 

COURTS. 

1.  Roles  op  Court  in  contravention  of  the  organic  or  statute  law  of  the 

state  are  to  that  extent  void.     Slate  v.  Oideon,  634. 

2.  Criminal  Law,  Rule  op  Court  Limiting  Right  to  Witnesses.  — A  rule 

of  court  declaring  the  number  of  witnesses  for  which  parties  in  criminal 
prosecutions  shall  be  entitled  to  have  subpoenas  issued  as  of  course,  and 
that  parties  desiring  subpoenas  for  a  greater  number  shall  apply  to  the 
court  by  motion,  supported  by  affidavit,  setting  forth  the  names  of  the 
witnesses  desired,  what  facts  they  are  expected  to  testify  to,  that  the  same 
are  believed  to  be  true,  that  the  same  are  material  to  the  issues  involved 
or  which  may  arise  in  the  case,  setting  out  fully  the  facts  wherein  its 
materiality  consists,  and  that  the  facts  desired  to  be  established  bj 
am.  ST.  lur..  Vol.  XLL  -00 
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such  witnesses  cannot  be  established  by  witnesses  for  whom  subpoena* 
have  issued  as  of  course,  and,  if  required  by  the  court,  shall  further 
let  out  what  the  witnesses  for  whom  subpoenas  have  issued  as  of  cours* 
will  testify  to,  is  void,  because  in  conflict  with  the  bill  of  rights  guar- 
anteeing "in  criminal  prosecutions  the  accused  shall  have  the  right  to 
appear  and  defend  in  person  or  by  counsel,  and  to  have  process  to  com* 
pel  the  attendance  of  witnesses  in  his  behalf,  and  with  the  provision  of 
the  state  statutes  declaring  that  every  person  indicted  and  prosecuted 
for  a  criminal  offense  shall  be  entitled  to  subpoenas  and  compulsory  pro* 
cess  of  witnesses  in  his  behalf.     State  v.  Gideon,  634. 

3.  Jurisdiction  or  Supreme  Court. — Whenever  a  constitutional  question  is 

necessarily  to  be  determined  an  appeal  or  writ  of  error  can  be  taken 
from  the  final  judgment  of  the  trial  court  to  the  supreme  court,  but  the 
constitutional  question  invoked  to  give  the  latter  court  jurisdiction 
must  be  fairly  debatable,  and  not  based  on  mere  assertion.  Trimble  r. 
People,  236. 

4.  Of  Supreme  Court  Jurisdiction. — Whenever  the  construction  of  a  con- 

stitutional question,  state  or  national,  is  properly  before  the  supreme 
court,  and  necessary  to  the  determination  of  the  case,  that  court  has 
entire  jurisdiction,  not  only  of  such  question  but  of  all  other  matters 
necessary  to  a  complete  determination  of  the  controversy.  Trimble  v. 
People,  236. 

6.  Appeal— Jurisdiction  of  Supreme  Court. — In  an  order  or  proceeding 
involving  the  construction  of  a  constitutional  provision  the  supreme 
court  has  jurisdiction  on  direct  appeal  from  the  trial  court.  Lester  v. 
State,  375. 

6.  Probate  Courts  are  Tribunals  of  Special  and  Limited  Jurisdiction,. 
and  can  exercise  only  such  powers  as  are  directly  conferred  upon  them 
by  statute,  and  such  as  may  be  incidentally  necessary  to  the  execution 
of  these  powers.     Smith  v.  Howard,  537. 

See  Abatement;  Contempt;  Municipal  Corporations,  2,  3, 15;  Officers, 

20. 

CRIMINAL  LAW. 

1.  Criminal  Pleading. — A  Plea  of  Autrefois  Acquit  is  not  Sufficient 

in  law  if  the  matter  set  out  in  the  second  indictment  is  not  admissible 
under  the  first,  and  a  conviction  cannot  be  properly  sustained  on  such- 
evidence.     Dill  v.  People,  254. 

2.  Sufficiency  of  Proof. — In  criminal  cases  there  must  be  proof  of  the 

corpus  delicti,  and  of  the  identity  of  the  prisoner.  It  must  be  shown 
that  the  act  itself  was  done,  and  that  it  was  done  by  the  person  charged. 
Carlton  v.  People,  346. 

3.  Competency  of  Evidence  for  Accused. — It  is  competent  for  the  accused 

to  show,  by  any  legal  evidence,  that  another  committed  the  crime  with 
which  he  is  charged,  and  that  he  is  innocent  of  any  participation  in  it, 
but  ha  cannot  do  this  by  the  admissions  or  confessions  of  a  third  person, 
not  under  oath.  There  must  be  proof  of  such  a  train  of  facts  and  cir- 
cumstances as  tend  clearly  to  point  to  such  other,  rather  than  to  the 
accused,  as  the  guilty  party.     Carlton  v.  People,  346. 

4.  Alibi — Proof  in  Support  of. — In  order  to  establish  an  alibi  in  a  crim» 

inal  case  the  burden  of  proof  is  upon  the  accused  to  show  facts  and  cir. 
earns tances  sufficient,  when  considered  with  all  the  other  evidence  in 
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the  case,  to  create  in  the  minds  of  the  jury  a  reasonable  doubt  of  the 

truth  of  the  charge  against  him.     Carlton  v.  People,  346. 

See  Arsok;  Contempt,  2,  3;  Courts,  2;  Evidence,  9,   10;  Extradition; 

Homicide;    Indictment;  Larceny;  Municipal  Corporations,  34; 

Perjury;  Robbery;  States;  Statutes,  13;  Trial,  2;  Witnesses,  2, 3. 

CROPS. 
See  Sales,  13,  14. 

DAMAGES. 

1.  Evidence  of  Damages,  When  Sufficient.— Evidence  that  plaintiff  gave 

her  note  to  her  attorneys  for  two  hundred  dollars,  as  a  fee  for  their  serv- 
ices in  the  case,  does  not  justify  a  finding  that  such  sum  is  a  fair  com- 
pensation for  time  and  moneys  expended  in  the  pursuit  of  the  property 
sued  for.     Murphy'r.  Mulgrew,  200. 

2.  Damages  for  Mkntal  Suffering  are  generally  allowed  by  the  courts  in 

the  following  cases:  1.  Where,  by  the  merely  negligent  act  of  the 
defendant,  physical  injury  has  been  sustained;  2.  In  actions  for  breach 
of  the  contract  of  marriage;  3.  In  cases  of  willful  wrong,  especially 
those  affecting  the  liberty,  character,  reputation,  personal  security,  or 
domestic  relations  of  the  injured  party.  Summerficld  v.  Western  Union 
Tel  Co.,  17. 

8.  For  the  Failure  of  a  Person  to  Act  as  a  Director  of  a  Corpora- 
tion or  to  assist  in  its  organization,  the  damages  recoverable  against  him 
cannot  include  loss  sustained  by  reason  of  the  principal  incorporators 
being  in  indigent  circumstances  and  unable  to  raise  moneys  to  continue 
the  business,  and  their  consequent  loss  of  profits  which  the}*  might  have 
realized  had  such  business  been  continued.     Martinr.  Deetz,  151. 

4.  Damages  from  Overflow  of  Lands— Elements  of  Damage. — In  an  ac- 
tion to  recover  damages  for  an  overflow  of  land  caused  by  the  negligent 
discharge  of  surface  water  thereon,  recovery  may  be  bad  for  deposits  of 
earth,  clay,  and  like  substances  naturally  resulting  from  such  overflow, 
although  such  items  of  damage  are  not  specially  pleaded.  Hunt  v.  Iowa 
Cent.  Ry.  Co.,  473. 

6.  Prospective  Profits  are  not  allowed  as  damages  for  a  tort  or  for  the 
breach  of  a  contract,  unless  they  are  the  clear,  proximate,  and  natural 
results  of  the  wrong,  and  are  confined  to  the  principal  thing  complained 
of  and  to  its  naturally  attendant  circumstances.     Martin  v.  Deetz,  151. 

C  Contract— Breach — Duty  not  to  Enhance  Damages.— Where  a  party 
has  been  damaged  by  the  failure  of  another  to  perform  his  contract  the 
law  does  not  permit  him  to  so  conduct  himself  as  to  enhance  the  dam- 
ages, and  recover  the  damages  so  enhanced.  Milwaukee  Boiler  Co.  v. 
Duncan,  33. 

8ee  Brorkrs,  3,  4;  Injunctions,  1;  Libel,  1,  3,  4,  7;  Limitations  of  Ac- 
tion*, 6;  Municipal  Corporations,  37-39;  Railroads,  15-17»  Telsv 
asAPH  Companies,  1-4;  Trover. 

DAMNUM   ABSQUE  INJURIA. 
See  Real  Property,  2,  3;  Waters,  4,  & 

DEBTOR  AND  CREDITOR. 
1.  Part  Payment  as  Discharge — Tender. — The  acceptance  by  the  holder 
of  a  note  past  due  of  a  less  sum  than  the  fact  of  the  note,  with  an  agree- 


932  Index. 

ment  to  discharge  the  debt,  does  not  operate  to  folly  release  the  debtor, 
but  is  a  payment  pro  tanto  only,  and  the  holder  of  the  note  need  not, 
before  bringing  suit  to  recover  the  amount  unpaid,  tender  the  amount 
received,  and  thus  repudiate  such  agreement.     Leeson  v.  Anderson,  597. 

2.  Part  Payment  as  Discharge — Release  Without  Consideration. — A 
debtor,  in  paying  a  portion  only  of  a  debt,  when  he  is  bound  to  pay  the 
whole,  furnishes  no  consideration  for  a  promise  by  the  creditor  to  fully 
discharge  him.  Such  payment  is  pro  tanto  only,  and  the  creditor  need 
not  tender  back  the  amount  received,  and  thus  repudiate  the  agreement 
before  bringing  suit  for  the  amount  remaining  unpaid.  Leeson  v.  Ander- 
son, 597 

S.  Part  Payment  When  Discharges  Debt.— Part  payment  made  in  com- 
promise of  a  claim  over  which  there  is  an  honest  dispute,  or  by  general 
composition  with  creditors,  or  if  the  payment  is  made  in  something 
other  than  money,  under  an  agreement  that  such  payment  shall  dis- 
charge the  whole  debt,  is  valid,  and  has  that  effect.  Leeson  v.  Ander» 
son,  597. 

DECEDENT  ESTATES. 
See  Executors  and  Administrators;  Partition,  3.  4. 

DECLARATIONS. 
See  Agency,  1-3;  Evidence,  5. 

DEDICATION. 
8ee  Easements,  1;  Municipal  Corporations,  35,  36. 

DEEDS. 

1.  Conveyance — Construction  of. — A  conveyance  purporting  to  convey 

"one  divided  fourth  part "  of  certain  real  property  will  not  be  treated  as 
conveying  an  undivided  fourth  part  of  such  property  if  the  grantee  did 
not  then  have  any  interest  beyond  an  estate  for  life.  The  word  "  di- 
vided "  cannot  be  rejected  from  the  description.  Ford  r.  Unity  Church 
Soc,  711. 

2.  Registration  op  a  Deed  is  Complete  When  it  has  been  Filed  with 

the  register  for  such  registration.     Davis  v.  Whitaker,  793, 

3.  Registration  op  Deeds. — The  Failure  op  the  Recorder  op  Deeds  to 

Index  a  conveyance  left  with  him  for  registration,  and  which  is  other- 
wise duly  registered,  does  not  impair  tha  legal  effect  of  the  registration. 
Davis  v.   Whitaker,  793. 

4.  Marriage  as  Consideration  por  Deed. — Promise  of  marriage  is  a  valu- 

able consideration  for  a  deed,  and  if  the  marriage  afterwards  takes  place 
the  deed  is  valid  so  far  as  the  consideration  is  concerned.  Any  fraud 
intended  by  the  grantor  upon  his  creditors  does  not  avoid  the  deed  if  the 
grantee  is  innocent.      Tolman  v.    Ward.  556. 

5.  Marriage  may  be  Given  in  Evidence  as  the  Consideration  of  a  deed 

expressed  to  be  for  a  money  consideration  only.     Tolman  v.  Ward,  556. 
See  Estoppel;  Gifts;  Mortgage,  2;  Notice,  2. 

DE  FACTO. 
See  Corporations,  3;  Indictment,  1,  3. 
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DEFINITIONS. 
•'  Credible  witnesses."    Fisher  v.  Spence,  360. 

Due  process  oi  Uw.    Attorney  General  v.  Joe  him,  606;  Bur  dick  r.  People,  329. 
Election.     Mayor  v.  Shattuck,  208. 

"  In  the  name  of  the  people  of  the  state."    Attorney  General  v.  Jochim,  606. 
Irreparable  injury.     Field  v.  Burling,  311. 
A  penalty  is  a  punishment  which  the  law  exacts  for  its  violation,  and  may 

be  fine,  forfeiture,  deprivation  of  office  or  other  right,  or  by  any  other 

means  sanctioned  by  law.     State  v.  Walbridge,  663 
Privileged  Communications.     Upton  v.  Hume,  863. 
Public  offices.     Attorney  General  v.  Jochim,  606. 
Tickets.     Burdick  v.  Peogle,  329. 
4  *  Township. "    Mayor  v.  Shattuck,  208. 
"Trustee."    Johnson  v.  Culnan,  224. 

DEVISE. 
Sea  Contracts,  14,  19;  Estates. 

DIRECTING  VEEDICT. 
See  Trial,  9. 

DISCLAIMER. 
See  Trosts,  7. 

DISCRIMINATION. 

See  Statutes.  12. 

DISTRIBUTION. 
Estates  of  Decedents — Conflict  of  Laws. — The  disposition,  succession 
to,  and  distribution  of  personal  property  wherever  situated  is  governed 
by  the  law  of  the  country  of  the  owner's  or  intestate's  domicile  at 
the  time  of  his  death,  and  not  by  the  conflicting  laws  of  the  various 
places  where  the  property  is  situated.  Smith  v.  Howard,  637. 
See  Jurisdiction,  6- 

DIVORCE. 

See  Marriage  and  Divorce. 

DOCKETING. 
See  Judgments,  4. 

DOMICILE. 
See  Adoption,  6. 

DOWER. 

1.  Dower  ie  Mines— Waste.— One  occupying  land  as  dower  cannot  commit 
waste  on  such  land,  and  the  opening  of  coal  or  other  miues  thereon 
amounts  to  waste.  Rut  it  is  settled  in  Illinois  that,  where  mines  are 
already  opened  upon  land  assigned  as  dower,  the  widow  has  the  right  to 
operate  them  and  receive  the  proceeds  thereof.     Priddy  v.  Griffith,  397. 

S.  Widow  mat  be  Endowed  of  Mines  opened  by  the  heir  or  owner  of  the  fee 
after  her  dower  attaches  and  before  there  has  been  any  assignment,  and 
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it  is  not  waste  for  her  to  work  mines  opened,  although  they  had  heen 
abandoned  before  the  death  of  her  husband.  She  may  construct  new 
approaches  and  not  be  guilty  of  waste.  Priddy  v.  Griffith,  397. 
8.  Dower  in  Leased  Lands— Rent  or  Royalty  to  Widow. — Where  there 
is  a  valid  subsisting  lease,  executed  by  the  husband  in  his  lifetime, 
under  which  the  lessees  may,  at  any  time,  open  mines,  and  by  the  terms 
of  which  one  dollar  per  acre  rent  or  royalty  is  to  be  paid  annually  to 
the  lessor,  his  heirs,  or  other  legal  representatives  who,  at  the  time,  shall 
be  legally  entitled  to  the  life  estate  or  fee  simple  title  to  the  land,  until 
the  mines  are  opened,  and  certain  fixed  royalties  after  the  mines  are 
opened  and  worked,  the  widow  of  the  lessor  will  be  entitled  to  the  rent 
or  royalty  upon  lands  assigned  as  dower  after  the  assignment.  And 
should  the  lessees  open  mines  on  the  lands  assigned  as  dower,  without 
the  consent  of  the  widow,  she  would  be  entitled  to  the  royalty  named 
in  the  lease.     Priddy  v.  Griffith,  397. 

DUE  PROCESS  OF  LAW. 
See  Constitutions,  2-5;  Officers,  4;  Statutes,  20-22;  Taxes,  5. 

EASEMENTS. 

1.  Streets— Easement  of  Light  and  Air. — A  private  individual  cannot 

appropriate  to  his  own  exclusive  use  a  portion  of  the  surface  of  a  street 
dedicated  to  the  public  use,  and  a  dedication  of  a  strip  of  land  for  a 
public  street  embraces  not  only  the  surface  of  the  ground  but  the  air 
and  light  above,  and  an  individual  has  no  more  right  to  obstruct  the 
light  and  air  above  the  street  than  he  has  to  obstruct  the  surface  of  the 
soiL     Field  v.  Barling,  311. 

2.  Highways — Easement  of  Light  and  Air. — When  a  strip  of  land  is  de- 

clared a  publio  highway,  the  adjoining  owner  has  the  right  to  light  and  air 
from  it.  The  column  of  light  and  air  above  the  roadbed  is  as  much  a  part 
of  the  highway  as  the  roadbed  itself;  and  when  cities  or  towns  have 
been  built  up  along  a  public  highway  the  right  to  light  and  air  from  it 
becomes  vested.  Even  the  legislature  has  no  power  to  deprive  abutting 
owners  of  it  without  compensation.     Field  v.  Barling,  311. 

B.  Municipal  Corporations — Streets — Dedication— Right  of  Lot- own- 
ers TO  Light  and  Air. — When  the  original  owner  of  an  addition  to  a 
city  makes  a  plat  dividing  the  land  into  blocks  and  lots,  streets  and 
alleys,  and  sells  and  conveys  the  lots  with  reference  to  that  plat,  a  right 
arises  in  favor  of  purchasers  of  lots  fronting  on  a  street  to  have  it  for- 
ever kept  open,  and  free  from  obstruction  from  the  surface  of  the  soil 
to  the  sky,  for  the  passage  of  light  and  air.  No  grant  or  covenant  is 
required  to  create  this  right  which  may  be  regarded  as  an  incorporeal 
hereditament  appurtenant  to  the  lots.     Field  v.  Barling,  311. 

4.  Right  to  Pollute  Waters  of  Stream.— The  Right  of  a  Village 
to  pollute  the  waters  of  a  stream  by  the  discharge  of  sewage  into  it 
is  in  the  nature  of  an  easement,  which  can  be  created  only  by  grant 
or  prescription,  and  a  mere  oral  consent  to  such  pollution  of  the 
stream  will  vest  in  the  village  no  right  not  in  the  power  of  the  party 
giving  the  consent  at  any  time  to  recall.  And  the  fact  that  the  village 
had  expended  money  or  incurred  liabilities  in  the  matter  of  constructing 
the  sewers,  on  the  faith  of  such  parol  license,  will  present  no  obstacle  to 
such  revocation.  Village  of  Dwight  v.  Hayes,  367. 
See  Lf  junctions,  2;  Private  Ways. 
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elections. 

Exclusion  op  Legal  Voters.— When  an  election  la  honestly  conducted 
the  person  who  receives  a  plurality  of  the  legal  votes  actually  cast 
thereat  is  entitled  to  the  office.  This  is  so,  although,  through  an  error 
of  judgment,  the  inspectors  of  election  excluded  votes  of  qualified  elec- 
tors sufficient  to  have  changed  the  result.  State  v.  Hanson,  38. 
See  Officers,  16;  Quo  Warranto;  Statutes,  19. 

ELECTRIC  WIRES. 
See  Municipal  Corporations,  31,  32;  Negligence,  7-12. 

EMINENT  DOMAIN. 

1.  Taking   Private  Property  for  Private  Use. — A  constitutional  pro- 

vision that  the  property  of  no  person  shall  be  taken  or  damaged  for 
publie  use  without  just  compensation  is  an  implied  prohibition  on  the 
power  of  the  legislature  to  take  the  private  property  of  one  without 
his  consent,  even  when  compensation  is  made,  and  transfer  it  to  another 
for  his  private  use.      Welton  v.  Dickson,  771. 

2.  Taking   Private   Property  for  Private  Use.— The  want  of  power  in 

the  legislature  to  take  the  private  property  of  one  person  and  transfer  it 
to  another  for  his  private  use  does  not  depend  upon  any  constitutional 
restriction,  but  upon  the  fact  that  it  is  not  the  exercise  of  the  power  of 
making  laws  or  rules  of  civil  conduct,  which  is  the  branch  of  sovereign 
power  committed  to  the  legislature.  Property  can  only  be  taken  for  a 
public  use.  Welton  v.  Dickson,  771. 
S.  Taking  Private  Property  for  Private  Use. — The  right  of  eminent 
domain  does  not  imply  a  right  in  the  sovereign  power  to  take  the  prop- 
erty of  one  person  and  transfer  it  to  another,  even  for  full  compen- 
sation, when  the  publio  interest  is  in  no  way  promoted  by  such  transfer. 
Welton  v.  Dickson,  771. 

4.  Taking   Private  Property  for  Private  Way. — The  legislature  has 

no  power  to  authorize  the  taking  of  the  private  property  of  one  person, 
even  for  a  full  compensation,  and  the  transfer  of  it  to  another  for  the 
purposes  of  a  private  road  or  way,  when  the  public  interest  is  in  noway 
promoted  by  such  transfer.      Welton  r.  Dickson,  771. 

5.  Taking  Private  Property  for  Public  Use.— Private  property  cannot 

be  compulsorily  taken  for  any  but  public  use,  and  then  only  upon  just 
compensation  being  made,  the  amount  of  which  is  to  be  assessed  by  a 
jury.      Welton  v.  Dickson,  771. 

6.  Public  Use. — When  the  public  exigencies  demand,  the  exercise  of  the 

power  of  taking  private  property  for  publio  use  is  solely  a  question  for 
the  legislature,  upon  whose  determination  the  courts  cannot  sit  in  judg- 
ment; but  what  is  such  publio  use  as  will  justify  the  exercise  of  the 
power  of  eminent  domain  is  a  question  for  the  courts.  If  a  publio  use  is 
declared  by  the  legislature  the  courts  hold  the  use  public,  unless  it  mani- 
festly appear*  from  the  aet  that  it  can  have  no  tendency  to  advanoe 
and  promote  snch  public  use.  Welton  ▼.  Dickson,  771. 
8ee  Constitutions,  1;  Municipal  Corporation*,  37,  39;  Private  Wats, 
8)  Railroads,  16,  18. 

ENTIRETIES. 
8ee  Husband  and  Wife,  %  L 
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EQUITY. 

1.  Injunction — Equitable  Jurisdiction.— The  absence  of  a  plain  and  ade- 

quate remedy  at  law  affords  the  only  test  of  equity  jurisdiction  in  peti- 
tions for  injunction,  and  the  application  of  this  principle  to  a  particular 
case  must  depend  altogether  upon  the  character  of  the  case  as  disclosed 
by  the  proceedings.  It  is  not  enough  that  there  is  a  remedy  at  law;  it 
must  be  plain  and  adequate,  or,  in  other  words,  as  practical  and  efficient 
to  the  ends  of  justice  and  its  prompt  administration  as  the  remedy  in 
equity.      Welton  v.  Dickson,  771. 

2.  Equity  Will  not  Assist  a  Complainant  Whose  Cause  of  Action  Rests 

Upon  a  Transgression  of  the  Laws  of  his  country,  though  the  de- 
fendant has  realized  and  retains  profits  resulting  from  the  forbidden 
transaction  in  which  both  participated  under  an  agreement  to  share  the 
profits  thereof.  N ester  v.  Continental  Brewing  Co.,  894. 
8m  Contracts,  16;  Injunctions;  Insane  Persons;  Jurisdiction,  2,  3; 
Mortgages;  Trusts,  6. 

ERROR. 
See  Appeal. 

ESTATES. 
A  Conveyance  or  Devise  to  Sarah  H.  and  Her  Children  vests  in  her 
a  life  estate  with  a  remainder  in  fee  to  her  children  as  a  class.     Her 
after-born  children  are  entitled  to  participate  in  the  benefits  of  such 
devise  or  conveyance.     Hague  v.  Hague,  900. 

ESTOPPEL. 
Inuring  of  Title  by — Notice  of. — If  a  person  has,  before  acquiring 
title  to  real  property,  made  a  conveyance  thereof  in  such  a  form  that 
the  title,  when  acquired,  vests  in  his  grantee  under  the  pre-existing 
deed,  nevertheless,  the  record  of  such  deed  does  not  operate  as  con- 
structive notice  to  a  person  purchasing  from  the  common  grantor  after 
his  acquisition  of  the  title,  and  such  subsequent  purchaser  may  there- 
fore, unless  he  had  actual  notice  of  the  first  conveyance,  hold  the  prop- 
erty as  against  the  first  grantee  to  whom  the  title  inured.  Ford  v. 
Unity  Church  Society,  711. 

See  Adoption,  5,  6;  Municipal  Corporations,  47* 

EVIDENCE 

1.  Warranties. — Parol  Evidence  is  not  Admissible  to  add  to  an  unam- 

biguous writing  facts  which  may  aid  the,  implication  of  a  warranty. 
McCray  Refrigerator  etc.  Co.  v.    Woods,  599. 

2.  Judicial  Notice. — State  courts  do  not  take  judicial  notice  of  former 

adjudications  in  federal  courts  upon  the  subject  matter  in  controversy. 
Kilpatrkk  v.  Kansas  City,  etc.  R.  R.  Co.,  741. 
S.  Confessions  Under  Oath. — Testimony  or  a  confession  given  before 
a  grand  jury,  under  oath  and  involuntarily,  by  one  at  the  time  under 
arrest  and  charged  with  the  crime  then  inquired  about,  without  in- 
forming him  of  his  rights  or  of  the  effect  of  his  testimony,  or  the  pos- 
sibility of  its  use  against  him,  is  inadmissible  on  his  subsequent  trial  for 
such  crime.     State  v.  Clifford.  518. 
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A.  CoifTissioxs  Under  Oath. — A  statute  providing  that  a  member  of 
the  grand  jury  may  be  compelled  to  disclose  the  testimony  of  a  witness 
examined  before  such  jury  to  ascertain  if  it  is  consistent  with  that  given 
by  him  at  the  trial,  does  not  make  testimony  given  before  a  grand  jury 
under  oath,  and  involuntarily,  by  one  at  the  time  under  arrest  and 
charged  with  the  crime  then  inquired  about,  competent  on  his  trial  for 
such  crime.     State  v.  Clifford,  518. 

S.  Chance  or  Possession.  —  The  Declarations  or  A  Vendor  or 
Personal  Property,  while  he  remains  in  possession  thereof,  though 
after  the  sale,  as  to  the  character  of  his  possession,  are  admissible  in 
evidence  against  his  vendee.     Murphy  v.  Mulgrew,  200. 

8.  Threats  or  a  Third  Person,  other  than  the  prisoner  on  trial,  against 
the  victim  of  the  crime  charged  are  mere  hearsay,  and  are  inadmissible 
in  evidence.     Carlton  v.  People,  346. 

7.  Circumstantial  Evidence. —  Averring  Circumstances  which  mat  bb 

Judicially  Considered,  as  leading  to  well-grounded  presumptions,  are 
motives  to  crime,  declarations  or  acts  indicative  of  guilty  consciousness 
or  intention,  and  preparations  for  the  commission  of  crime.  Carlton  v. 
People,  346. 

8.  Circumstantial  Evidence — Sufficiency  or. — In  both  criminal  and  civil 

cases  a  verdict  may  be  founded  on  circumstances  alone,  and  the  legal 
test  is  the  sufficiency  of  the  evidence  to  satisfy  the  understanding  and 
conscience  of  the  jury.  Absolute  certainty  is  not  essential  to  proof  by 
circumstances,  and  if  they  produce  moral  certainty  to  the  exclusion  of 
every  reasonable  doubt,  it  is  sufficient.     Carlton  v.  People,  346. 

9.  Circumstantial  Evidencb — Conviction  or  Crime. — To  warrant  a  con* 

viction  of  crime  on  circumstantial  evidence,  the  circumstances  taken 
together  should  be  of  a  conclusive  nature,  leading  on  the  whole  to  a 
satisfactory  conclusion,  and  producing  in  effect  a  reasonable  and  moral 
certainty  that  the  accused  committed  the  offense  charged.  The  cir- 
cumstances must  be  such  as  to  produce  a  moral  certainty  of  guilt,  and 
to  exclude  any  other  reasonable  hypothesis.     Carlton  v.  People,  346. 

10.  Verdict  on  Circumstantial  Evidence.  —  To  justify  a  conviction 
of  crime  on  circumstantial  evidence  alone  it  must  be  inconsistent 
with  any  reasonable  theory  of  innocence.  A  verdict  based  on  evidence 
which  only  raises  a  suspicion,  but  does  not  point  with  reasonable  cer- 
tainty to  guilt,  must  be  set  aside.     State  v.  Clifford,  518. 

11.  Municipal  Ordinance  contained  in  a  printed  book  in  charge  of 
the  proper  custodian,  purporting  to  have  been  printed  by  authority  of 
the  city,  is  admissible  in  evidence  without  other  proof  under  the  stat- 
utes of  Missouri.     City  of  Tarkxo  v.  Cook,  678. 

las  Adoption,  3;  Brokers,  5;  Contracts,  3;  Criminal  Law,  3;  Damages 
1;  Homicide;  Jurisdiction,  1;  Legislature;  Libel,  4;  Marbiaob 
and  Divobcb;  Mortgages,  2;  Neoliobncb,  12;  Negotiable 
Instruments,  3;  Railroads,  6,  10,  12;  Sales,  4-6;  Services,  2; 
Trial,  3. 

EXCEPTIONS. 
See  Appeal,  7,  16. 

EXECUTION. 
See  Trove*. 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  Estates  of  Decedents. — Proceedings  for  the  Administration  of  the 

estates  of  deceased  persons  and  for  their  distribution  are  purely  statu* 
tory.     Buckley  v.  Superior  Court,  135. 

2.  Foreign  Executors  and  Administrators— Letters  of  Administration 

have  no  legal  force  or  effect  beyond  the  territorial  limits  of  the  state  in 
which  they  are  granted.    Smith  v.  Howard,  537. 

S.  Estates  of  Decedents — Widow's  Allowance— Conflict  of  Laws.— A 
probate  court  of  one  state  has  no  jurisdiction  to  decree  an  allowance  to 
a  widow  of  a  nonresident  decedent  from  assets  within  its  jurisdiction 
on  which  there  is  ancillary  administration.  A  widow's  claim  for  allow- 
ance is  not  only  controlled  by  the  law  of  the  state  where  the  husband 
resided  at  the  time  of  his  death,  but  it  must  also  be  granted  by  the 
probate  court  of  that  state.     Smith  v.  Howard,  537. 

4.  Estates  of  Decedents — Widow's  Allowance  —  Conflict  of  Laws. — A 
widow's  claim  for  allowance  is  not  a  matter  of  legal  right.  It  rests  in 
the  discretion  of  the  probate  court,  and,  when  such  claim  for  an  allow- 
ance from  the  personal  property  of  the  husband  is  presented,  the  ques- 
tion must  be  determined  and  the  amount  regulated  by  the  law  of  the 
place  where  the  family  had  their  home  at  the  time  of  the  husband's 
death.    Smith  r.  Howard,  537. 

See  Pledge,  1. 

EXEMPTION. 
See  Process;  Taxes,  4,  7. 

EXPERTS. 
See  Brokers,  5. 

EX  POST  FACTO. 
See  Municpal  Corporations,  25;  Statutes,  13. 

EXTRADTION. 

1.  Surrender   of  Fugitive   by   Nation  not   Required  to  do  so  bt 

Treatt. — If  a  fugitive  from  justice  is  surrendered  by  a  foreign  na- 
tion having  an  extradition  treaty  with  the  United  States  agreeing  to 
surrender  fugitives  accused  of  certain  crimes  of  which  that  charged  is 
not  one,  such  person  is  not,  on  being  brought  into  this  state,  entitled  to 
be  released  from  custody  because  the  crime  was  not  one  included  in  the 
terms  of  the  treaty.  The  existence  of  the  treaty  did  not  deprive  the 
foreign  nation  of  power  to  surrender  fugitives  from  justice  accused  of 
crimes  not  named  therein  nor  the  United  States  of  the  right  to  receive 
such  fugitive  into  its  custody.     Ex  parte  Foss,  182. 

2.  Prosecution  on  Other  Charges. — If  a  fugitive  from  justice  is  sur- 

rendered by  a  foreign  nation  and  brought  to  this  state,  and  there- 
after the  indictment  against  him  is  set  aside,  this  is  not  equivalent  to 
his  acquittal,  and  he  may  be  prosecuted  upon  another  accusation  of  the 
same  crime.     Ex  parte  Foss,  182. 

FALSE  REPRESENTATIONS. 

See  Agency,  1. 
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FINDINGS. 
i  See  Judgments,  L 

FINES. 
8m  Municipal  Corporations,  83. 

FIREMEN. 
See  Taxes,  3,  8. 

FOOTPRINTS. 

See  Arson,  2. 

FORFEITURE. 
Sea  Insane  Persons,  L 

FRANCHISES. 
See  Railroads,  8. 

FRAUD. 
8m  Duds,  4;  Insane  Persons,  2;  Mistake;  School*. 

FRAUDULENT  CONVEYANCES. 

See  Sheriffs. 

FREIGHT. 
See  Railroads,  6-18. 

FUGITIVES. 
See  Extradition. 

GIFTS. 
Estoppel—  Inuriho  of  Title  bt.— If  a  Deed  of  Gift  eontains  words  of 
conveyance  purporting  to  convey  property  in  fee  simple,  any  title  tub* 
seqnently  acquired  by  the  grantor  will  vest  in  the  grantee  as  against 
subsequent  purchasers  having  notice  of  snch  deed.  Ford  t.  l/mity  Chunk 
Bodely,  711. 

GOVERNOR. 
8m  Mandamus,  1;  Officers,  11,  18-17. 

GRADING. 
8m  Municipal  Corporations,  87-88, 

GRAND  JURY. 
8m  Indictment,  1,  8. 

GUARDIAN  AND  WARD. 

h  Paett  to  Actions— Infants.  —Though  a  guardian  of  aa  Infant  or  Insane 
defendant  should  appear  for  him,  suoh  guardian  is  no  more  a  party  to 
the  action  than  is  his  attorney  therein.     Jiedmomd  ▼.  Ptttrmm,  804. 

8.  Jurisdiction — Infants  and  Incompetents,  Kntbeino  Appearance  or  m 
Actions. — The  general  guardian  of  an  infant  or  incompetent  person  has 
authority,  without  the  service  of  any  process  whatever,  to  enter  the 
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appearance  of  his  ward  in  an  action  pending  against  him,  and  inch 
appearance  confers  jurisdiction  upon  the  court  to  the  same  extent  as 
if  the  process  hail  been  personally  served  in  the  manner  prescribed  by 
the  statute.  Redmond  v.  Peterson,  204. 
S.  Jurisdiction— Change  or  Parties. — If  a  suit  is  brought  against  the 
guardian  of  an  infant  or  incompetent  person,  and  without  any  order  of 
court  an  amended  complaint  is  subsequently  filed  from  which  such 
guardian  ia  dropped  as  a  party  defendant  and  his  ward  named  in  hia 
place,  and  after  the  appearance  of  the  ward  by  his  guardian  a  judgment 
is  entered  upon  such  complaint,  it  is  valid  and  not  subject  to  reversal 
npon  appeal.     Redmond  v.  Peterson,  204. 

See  Appeal,  2;  Infants;  Insane  Persons,  1. 

HABEAS  CORPUS. 
Jurisdiction. — Nothing  Less  than  Jurisdictional  Defects  In  the  pro- 
ceedings can  be  considered,  or  will  justify  the  discharge  of  a  prisoner 
en  habeas  corpus.    State  r.  Noyes,  45. 

HEIRS, 
gee  Adoption,  6,  8,  9;  Appeal,  2, 

HIGHWAYS. 

1.  Defects  or  Obstructions  in. — Ditches  or  gutters  on  the  sides  of  high- 

ways designed  and  convenient  for  drainage,  with  walks  in  the  nature  of 
bridges  across  the  same,  for  the  use  of  pedestrians,  leaving  unob- 
structed tbe  traveled  portion  of  the  road,  cannot  be  considered  as 
defects  or  obstructions  in  the  highway.     Loberg  v.  Town  of  Amherst,  69. 

2.  Reasonable  Use  of. — The  question  of  reasonable  necessity  and  use  of 

the  margin  of  a  highway  by  an  abutting  owner  is  ordinarily  one  for 
the  jnry,  and  usually  arises  where  a  larger  portion  is  occupied  than 
ia  deemed  fairly  necessary  for  the  purpose,  or  its  use  is  claimed  to 
have  been  unreasonably  prolonged.  But  where,  under  conceded  facts, 
no  more  space  was  used  than  was  actually  occupied  by  two  mor- 
tar-boxes of  ordinary  size,  a  barrel  of  lime  and  some  sand,  and  there  ia 
no  claim  that  the  use  was  prolonged  for  an  unreasonable  time,  the  ques- 
tion is  one  for  the  court,  and  the  case  ought  not  to  be  submitted  to  the 
jury.     Loberg  v.  Town  of  Amherst,  69. 

8.  Abutting  Ownership — Evidence. — Evidence  of  one's  occupation  and 
use  of  premises,  in  front  of  which  he  had  placed  building  materials, 
is  presumptive  evidence  of  his  ownership  of  the  premises  so  as  to  make 
him  an  abutter  on  the  highway,  with  the  rights  of  an  abutting  owner. 
Loberg  v.  Town  of  Amherst,  69. 

4.  Rights  of  Abutter  on. — An  abutting  owner  on  a  public  street  or 
highway  has  a  right  to  use  temporarily  a  reasonable  portion  thereof 
for  the  deposit  of  mortar-boxes,  etc.,  while  necessarily  used  in  plas- 
tering his  house,  and,  although  he  might  be  able  to  use  his  yard  or 
garden  for  the  purpose,  he  is  not  bound  to  do  so  at  the  peril  of  injuring 
his  shrubbery  or  plants,  and  may  insist  npon  his  rights  as  an  abutting 
owner.     Loberg  r.  Town  of  Amherst,  69. 

See  Easements,  2. 
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HOMICIDE. 
Criminal  Law—  Evidence  or  Reputation  to*  Peaob  and  Quiitudi.— 
Evidence  of  the  general  reputation  of  the  accused  for  peace  and  quietude 
is  admissible  in  a  prosecution  for  murder,  though  committed  by  poison- 
ing.   Carr  r.  State,  408. 

HOTELS. 
See  Receivers,  8. 

HUSBAND  AND  WIFE. 

1.  Separation  —  Liability  op  Husband   fob    Necessaries   Furnished 

Wipe. — Without  a  special  promise  of  the  husband  to  pay  for  the  board 
and  lodging  of  his  wife,  living  apart  from  him,  he  is  not  liable  therefor 
unless  she  is  living  separate  from  him  by  his  consent,  or  his  conduct  is 
such  as  to  justify  her  in  thus  living  apart  from  him.  Belknap  r. 
Stewart,  729. 

2.  Tenancy  by  Entireties. — Tenancy  by   entireties  is  to  be  presumed 

when  the  grantees  are  husband  and  wife,  unless  from  the  language 
employed  in  the  deed  it  is  manifest  that  a  different  purpose  was  in. 
tended.     Thornbcrg  v.   Wiggins,  422. 

3.  Joint  Tenancy. — Husband  and  Wipe  may  take  real  estate  as  joint  ten- 

ants or  as  tenants  in  common,  if  the  instruments  creating  the  title  use  apt 
words  for  the  purpose.     Thornberg  v.   Wiggins,  422. 

4.  Joint  Tenancy — Husband  and  Wife— Execution. — A  grant  of  land  to 

husband  and  wife  "in  joint  tenancy"  makes  them  joint  tenants,  and  no 
tenant*  by  entireties  therein,  and  the  interest  of  each  is  subject  to  exe- 
cution.    Thornberg  r.  Wiggins,  422. 
See  Adoption,  2;  Agency,  1;  Marriage  and  Divorce;  Sales,  1,  3;  Wills, 
3,  6;  Witnesses,  2,  3. 

IMPRISONMENT. 
See  Appeal,  9. 

IMPROVEMENTS. 
See  Municipal  Corporations,  38. 

INDEBTEDNESS. 
See  Municipal  Corporations,  5,  7,  43. 

INDICTMENT. 

1.  Grand  Jurt — Da  Facto.— The  object  of  the  de  facto  doctrine  is  to  protect 

thoae  interests  of  the  public  involved  in  the  official  acts  of  persons  exer- 
cising the  duties  of  an  office  without  being  a  lawful  officer,  and  the 
doctrine  is  applicable  to  the  acts  of  a  grand  jury  de  facto.  State  v. 
Noyes,  45. 

2.  Criminal  Pleading — Variance. — In  criminal  pleadings  the  time  at  which 

an  offense  is  charged  to  have  been  committed  is  not  material,  unless 
time  is  of  the  essence  or  gist  thereof.     Dili  v.  People,  254. 

3.  Grand  Jury—  Valid  Indictments.  — Wherea  legal  grand  jury  impaneled 

for  one  term  of  court  holds  over  into  the  next  succeeding  term,  and  at 
such  term  is  recognized  by  the  court  as  a  lawful  grand  jury,  it  is  a 
good  and  sufficient  grand  jury  de  facto,  and  indictments  found  by  it  are 
not  void,  but  good  and  valid  as  against  collateral  proceedings,  and  give 
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the  court  jurisdiction  to  issue  writ*  of  arrest  and  commitment*. 
State  r.  Noyet,  45. 

See  Larceny;  Robbery. 

INDORSEMENT. 
See  Negotiable  Instruments. 

INFANTS. 
A  Judgment  in  a  Suit  in  Which  Minors  ark  Parties,  and  in  which  they 
are  not  represented  by  their  guardian,  curator,  or  next  friend  as  required 
by  law,  is  not  void  if  their  father,  who  was  their  natural  guardian,  was 
also  a  party  to  such  suit.    Brandon  v.  Carter,  673. 
See  Adoptions;   Guardian  and  Ward;   Municipal  Corporations,  27; 
Negligence,   4-7;  Railroads,  23. 

INJUNCTIONS. 

1.  Streets — Nuisances. — Irreparable  Injury  as  used  in  the  law  of  in- 
junction against  obstructions  in  public  streets  does  not  necessarily 
mean  that  the  injury  complained  of  is  beyond  the  possibility  of  com- 
pensation  in  damages,  nor  that  it  must  be  very  great,  and  the  fact 
that  no  actual  damages  can  be  proved,  so  that  in  an  action  at  law  a  jury 
could  award  nominal  damages  only,  is  sufficient  reason  why  a  court  of 
equity  should  interfere  by  injunction  when  the  nuisance  is  continuous. 
Field  v.  Barling,  311. 

Z.  Municipal  Corporations — Streets— Right  of  Lot-owner  to  Light  and 
Air — Injunction  to  Preserve.— An  owner  of  a  lot  fronting  a  dedicated 
city  street  is  entitled  to  an  injunction  to  restrain  the  erection  of  a  bridge 
across  the  street  when  its  erection  would  obstruct  the  free  passage  of 
light  and  air,  and  result  in  serious  damage  to  such  lot-owner,  different 
in  character  from  that  sustained  by  the  public,  and  although  the  com- 
plaint and  prayer  for  injunction  describes  a  bridge  of  certain  dimen- 
sions, the  lot-owner  is  entitled  to  a  decree  enjoining  the  construction  of 
any  bridge  across  the  street,  and  not  to  a  decree  confined  to  the  par- 
ticular kind  of  bridge  described.  It  is  the  duty  of  the  court  to  render 
a  decree  which  settles  the  controversy.     Field  v.  Barling,  311. 

8.  Municipal  Corporations — Judicial  Interference  with  Legislation 
or. — If  the  legislative  body  of  a  municipality  is  about  to  pass  someordi. 
nance  resolution,  or  order,  the  mere  passage  of  which  will  immediately 
occasion 'or  be  immediately  followed  by  some  irreparable  loss  or  injury 
beyond  the  power  of  redress  by  a  subsequent  judicial  proceeding,  an 
injunction  is  perhaps  the  proper  remedy  to  prevent  such  loss  or  injury, 
but  such  interference  cannot  be  justified  except  in  extreme  cases  and 
under  extraordinary  circumstances.  Lewis  v.  Denver  Water  Works  Co., 
248. 

4.  Municipal  Corporations— Judicial  Control  Over  Legislation  of. 

An  injunction  restraining  the  board  of  trustees  of  an  incorporated  town 
from  acting  in  its  legislative  capacity  upon  a  matter  clearly  within  the 
scope  of  the  powers  confided  to  it  by  the  general  laws  of  the  state  is  an 
erroneous  interference  with  its  legislative  functions,  although  the  action 
sought  to  be  restrained  seeks  to  impair  the  obligation  of  a  contract  to 
which  such  board  is  a  party.     Lewis  v.  Denver   Water  Works  Co.,  248. 

5.  Injunction  to  Prevent  Overflow  of  Lands — Sufficiency  of  Com- 

plaint.— An  injunction  lies  to  restrain  a  railroad  company  from  construct 
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ing  a  culvert  Across  a  watercourse  along  its  right  of  way,  and  from  bank- 
ing  np  such  right  of  way  on  each  Bide  of  the  culvert,  ao  that  the  waters 
of  the  stream  cannot  pass  away  except  through  the  culvert,  if  it  would  be 
insufficient  to  carry  off  the  waters  of  the  stream  during  ordinarily  heavy 
rains,  thus  causing  the  waters  to  be  dammed  up  and  to  overflow  plain- 
tiff's lands,  destroying  his  crops,  fences,  and  other  improvements,  to  his 
great,  continuous,  and  irreparable  injury  from  year  to  year.  Lake 
Erie  etc:  R.  R.  Co.  v.  Young,  430. 
8.  Nuisance — Right  to  Relief  by  Injunction. — The  general  rule,  formerly 
enforced  with  strictness,  that  before  a  court  of  equity  would  interfere 
to  restrain  a  private  nuisance  the  complainant  must  establish  his  right 
in  a  court  of  law,  has  been  somewhat  relaxed,  and  when  a  case  is  so 
clear  as  to  be  free  from  any  substantial  doubt  as  to  the  right  to  relief, 
and  the  fact  that  a  nuisance  per  se  is  sought  to  be  created  is  evident,  the 
rule  will  not  be  enforced.      Village  of  Dw'ujht  v.  Hayes,  367. 

7.  Waters — Pollution  of. — An  injunction  will  lie  to  restrain  the  pollution- 

of  the  waters  of  a  stream  by  emptying  therein  the  sewage  of  a  city, 
thereby  rendering  the  waters  unwholesome  and  unfit  for  use,  and  creat- 
ing a  private  nuisance  in  the  premises  of  a  landowner  over  which 
the  stream  flows.  Although  such  nuisance  may  cause  inconsiderable 
damage,  a  court  of  equity  will  enjoin  its  continuance.  Nor  is  the  right 
to  an  injunction  in  such  case  affected  by  the  fact  that  a  large  popula- 
tion will  be  thereby  inconvenienced  in  the  interruption  of  the  use  of 
a  system  of  sewers.      Village  of  D wight  v.  Hayes,  367. 

8.  Right  to,  How  Lost. — A  person  by  remaining  silent  and  inactive,  and 

allowing  acts  to  be  done  and  expense  to  be  incurred,  may  lose  his  remedy 
by  injunction,  and  be  compelled  to  assert  his  rights  at  law.  Barnard 
v.  Shei-ley,  454. 

9.  Modification  or. — A  temporary  injunction  may  be  so  modified  as  to 

protect  the  rights  of  all  parties  in  interest.  Lake  Erie  etc.  R.  R.  Co.  v. 
Young,  430. 

See  Equity. 

IN  PARI  MATERIA. 
See  Statutes,  6. 

INSANE  DELUSIONS. 
See  Wills,  5,  6. 

INSANE  PERSONS. 

1.  Forfeiture  Against. — After  one  has  been  adjudged  a  lunatic  no  for- 

feiture of  his  contract  by  reason  of  his  failure  to  pay  certain  sums  of 
money  can  be  declared  against  him,  unless  done  by  decree  of  a  couri 
of  competent  jurisdiction,  and  the  lunatic  is  properly  represented  by 
conservator  or  guardian.  An  attempted  forfeiture,  without  such  decree 
of  court,  will  be  regarded  as  fraudulent,  and  be  set  aside  in  a  court  of 
equity.     HeUxnj  v.  Schumann,  339. 

2.  Contracts  of— Fraud.— Lunatics  or  insane  persons  are   incapable,  for 

want  of  capacity,  to  enter  into  a  valid  contract  or  do  any  valid  set,  and 
all  persons  dealing  with  them,  with  knowledge  of  thrir  incapacity,  are 
regarded  as  perpetrating  a  fraud  upon  them,  and  court*  of  equity  will 
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set  aside  contracts  made  with  such  insane  persons  on  the  ground  of 
fraud.     Htlberg  r.  Schumann,  339. 

See  Guardian  and  Ward. 

INSOLVENCY. 
Discharge  as  Bar  to  Judgment  on  Assiqnsd  Claims.— A  discharge  in 
insolvency  is  a  bar  to  an  action  against  the  insolvent  on  a  judgment 
recovered  by  an  assignee  in  his  own  name  on  notes  held  by  a  firm 
residing  outside  the  state  and  assigned  to  such  assignee  for  collection 
in  his  own  name  for  the  benefit  of  the  firm.     French  v.  Robinson,  533. 

INSTRUCTIONS. 
See  Appeal,  13-15;  Trial,  7,  8. 

INSURANCE. 

1.  Insurable    Interest. — M.   and   B.    were  engaged  in   the  grain  busi- 

ness, and  the  elevator  where  the  business  was  transacted,  and  the 
ground  upon  which  it  was  located,  were  owned  by  M.  B.  advanced  no 
money  to  carry  on  the  business,  but,  under  an  arrangement  with  M.,  was 
to  have  charge  of  the  business  at  the  elevator,  and  receive  one-halt  of 
the  profits  as  a  salary.  In  such  case  B's  liability  with  M.  to  the  own- 
ers  of  grain  stored  in  the  elevator  to  hold  and  ship  the  grain  to  them 
or  their  order,  as  provided  in  the  warehouse  receipts,  and  his  right  to 
share  in  the  profits  in  payment  of  his  salary,  constitute  an  insurable 
interest  in  the  property,  upon  which  he  could  take  out  a  policy  for  his 
own  benefit.     Traders'  Ins.  Co.  v.  Pacaud,  355. 

2.  Disclosure  of   Interest. — A  policy  of  insurance  was  issued  to  M., 

of  the  firm  of  M.  and  B.,  loss  payable  to  P.  and  Co.,  as  their  interest 
might  appear,  and  conditioned  that  "if  the  interest  of  the  assured 
in  the  personal  property  be  other  than  its  unencumbered  and  sole  owner- 
ship, without  such  fact  being  indorsed  upon  the  policy,  the  same  shall 
be  void."  The  property  was  stored  with  the  firm  of  M.  and  B.,  ware- 
housemen, B.  having  no  title  to  the  property,  but  only  an  interest  in 
the  profits  of  the  business  of  buying  and  storing  grain,  and  being  liable 
with  M.  to  hold  and  ship  the  grain,  as  provided  in  the  warehouse 
receipts  issued  by  the  firm.  It  was  held  in  such  case  that  although  B. 
had  an  insurable  interest  in  the  grain  stored,  his  interest  was  not  one 
which  the  assured  were  required  to  disclose  in  taking  out  the  policy  to 
protect  their  own  interest.     Traders'  Ins.  Co.  v.  Pacaud,  355. 

S.  Provision  for  Apportionment  of  Loss. — A  provision  in  a  policy  of 
insurance  that  in  case  of  any  other  insurance  upon  the  property  insured, 
made  prior  or  subsequent  to  the  policy,  the  assured  shall  be  entitled 
to  recover  no  greater  proportion  of  the  loss  than  the  sum  insured 
bears  to  the  whole  amount  so  insured  therein,  applies  only  to  cases 
where  the  insurance  covers  the  same  interests,  and  can  have  no  appli- 
cation to  insurance  obtained  upon  another  distinct  insurable  interest 
in  the  property.     Traders'  Ins.  Co.  v.  Pacaud,  355. 

4.  Condition  Against  Allowing  Premises  to  Become  Vacant. — If  a 
tenant  of  the  insured  occupies  the  insured  premises  nntil  one  day 
before  they  are  destroyed  by  fire,  when  he  partially  moves  out,  leaving 
a  part  of  his  furniture  in  the  building,  the  premises  are  not  vacant  and 
unoccupied  within  the  meaning  of  a  policy  which  becomes  void  if  the 
insured  property  becomes  vacant  and  unoccupied  during  the  term  of 
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the  insurance,  without  notice  to  and  the  written  consent  of  the  insurer. 
Liverpool  etc.  Ins.  Co.  v.  Buckstaff,  724. 
8.  Right  or  Action  on  Policy. — Where  a  party  contracts  for  the  insur- 
ance of  property,  and  pays  the  preminm,  and  the  loss  is  made  payable 
to  him,  the  agreement  to  pay  the  loss  is  a  contract  with  the  person 
who  pays  the  consideration,  and  he  has  a  right  of  action  in  his  own 
name  for  the  loss,  although  the  insurance  is  in  the  name  of  another 
Traders'  Ins.  Go.  v.  Pacaud,  355. 

6.  Limitation  of  Time  to  Commence  Action.— Under  a  policy  of  insur- 

ance providing  that  no  action  shall  be  maintained  thereon  unless 
brought  within  six  months  after  the  loss,  which  shall  not  become  pay* 
able  until  sixty  days  after  proofs  thereof  are  received  by  the  company, 
the  limitation  commences  to  run  only  from  the  time  the  loss  is  due  and 
payable,  and  suit  may  be  brought  within  six  months  from  the  expira- 
tion of  the  sixtydays.     Fireman's  Fund  Ins.  Co.  v.  Buckstaff,  727. 

7.  lilts — Insurable  Interest.— A  young  woman  in  whom  an  elderly  man 

had  taken  an  interest  so  far  as  to  provide  her  with  means  to  obtain  an 
education,  and  also  to  give  her  employment,  and  who,  from  his  con- 
duct and  expressions  of  intention,  had  a  right  to  expect  him  to  con- 
tinue his  quasi  parental  care  towards  her,  has  an  insurable  interest 
in  his  life,  and  therefore  an  assignment  by  him  to  her  of  a  policy  which 
he  had  effected  on  his  life  is  valid  and  enforceable.  Carpenter  v.  United 
States  etc  Ins.  Co.,  8S0. 

8.  Life.— To  Create  an  Insurable  Interest  in  the  Life  of  Another 

Kinship  is  not  necessary.  It  is  sufficient  if  the  relationship  between 
the  insurer  and  the  beneficiary  is  one  of  mere  friendship,  if  the  circum- 
stances show  that  the  loss  of  the  life  of  the  former  will  result  in  pecu- 
niary loss  to  the  latter.  Carpenter  v.  United  States  etc.  Ins.  Co.,  880. 
$.  Mutual  Benefit  Association — Change  of  Beneficiary. — Upon  the 
return  and  surrender  by  a  member  of  a  mutual  benefit  association  of 
his  certificate,  "for  the  purpose  of  securing  a  change  of  beneficiary," 
he  directed  the  new  certificate  to  be  made  payable  to  such  person  or 
persons  as  he  should  designate  and  name  in  his  last  will  and  testament. 
The  new  certificate  was  issued  accordingly,  but  no  person  was  ever 
named  or  designated  as  such  beneficiary  by  last  will,  or  otherwise.  It 
was  held  that  the  attempted  chauge  of  beneficiaries  was  incomplete, 
and  hence  ineffectual,  and  that  the  contract  of  insurance  must  be 
regarded  as  though  the  former  certificate  had  never  been  returned  and 
surrendered.  Qrace  v.  Northwestern  etc.  Relief  Assn.,  62. 
See  Taxes,  3. 

INTEREST. 
See  Appeal,  7;  Insurance,  1-3,  7,  8;  Receivers,  6. 

INTERSTATE  COMMERCE. 
1.  Constitutional  Law — Regulation  or  Interstate  Commerce — A  state 
cannot  invade  the  domain  of  the  national  government,  or  assume  powers 
properly  belonging  to  Congress,  and  in  relation  to  the  subject  of  com- 
merce including  interstate  passenger  travel  the  state  cannot  place  any 
obstacle  in  the  way  of  such  travel,  or  impose  any  burden  upon  it;  but 
many  acts  of  a  state  may  affect  or  influence  commerce  without  amount* 
Ing  to  a  regulation  of  it.  Burdick  v.  People,  329. 
▲m.  St.  Kir.,  Vol.  XII  .-60 
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2.  Constitutional  Law— Police  Power.— The  deposit  in  Congress  of  the 
power  to  regulate  commerce  between  the  states  is  not  intended  to  rob 
the  latter  of  their  police  power.  Under  such  power  they  may  legislate 
to  promote  domestic  morals,  order,  and  safety,  to  secure  general  com* 
fort,  health,  and  prosperity,  to  prevent  crime,  pauperism,  disturbance 
of  the  peace,  and  all  forms  of  social  evils,  and  to  protect  the  lives, 
limbs,  quiet,  and  property  of  all  their  citizens.     Burdick  v.  People,  329. 

8.  Constitutional  Law — Policb  Power. — State  legislation  which  is  not 
an  obstacle  to  interstate  commerce,  and  imposes  no  burden  upon  it,  and 
jvhich  comes  within  a  proper  exercise  of  the  police  power,  is  not  un- 
constitutional as  infringing  upon  the  power  of  Congress.  Burdick  v. 
People,  329. 

See  Railroads,  11. 

INTOXICATING  LIQUORS. 
See  Municipal  Corporations,  24-28. 

INVENTORY. 
See  Receivers,  4;  Sales,  3. 

JOINT  TENANCY. 
See  Husband  and  Wife,  3,  4. 

JUDGMENTS. 

1.  Interlocutory  Orders  or  Findings  in  a  pending  suit  in  equity  in  a 

federal  court  is  not  such  final  determination  of  the  rights  of  the  parties 
as  to  bar  litigation  of  the  same  matters  in  a  state  court.  Kilpatrick 
v.  Karuas  City  etc.  S.  S.  Co.,  741. 

2.  Jurisdiction — Irregularity  as  Affecting  Judgment. — Jurisdiction  of 

the  parties  and  subject  matter  having  been  obtained,  any  irregularity 
in  the  action  of  the  court,  however  gross,  does  not  render  its  judgment 
a  nullity.  Ferguson  v.  Oliver,  593. 
S.  Jurisdiction,  Evidence  Attacking. — If  a  judgment  is  entered  against 
J.  N.  upon  the  personal  service  of  process  upon  him  in  a  suit  against 
P.  J.  N.  he  is  not  entitled  in  an  action  upon  such  judgment  to  attack 
the  jurisdiction  of  the  court  by  proving  that  the  note  sued  upon,  and 
for  which  judgment  was  rendered,  was  executed  by  P.  J.  N.  and  not 
by  J.  N.,  upon  whom  process  was  served  and  against  whom  the  judg- 
ment was  entered.     Foshier  v.  Narvcr,  874. 

4.  Notice — Judgment  Liens. — The  docket  of  a  judgment,  in  order  to  operate 

as  constructive  notice,  must  contain  all  the  essential  matters  required 
by  law.  And  where  the  statute  relative  to  the  docketing  of  judgments 
requires  the  entry  upon  the  book  of  "the  name  at  length  of  each  judg- 
ment debtor,"  the  docket  entry  of  a  judgment  against  Edward  Davis  is 
not  constructive  notice  of  a  lien  on  the  real  estate  of  either  E.  A.  Davis 
or  Edward  A.  Davis.     Davis  v.  Steeps,  51. 

5.  Judgment  of  Sister  States. — The  Jurisdiction  ot  a  court  of  a  sister 

state  to  render  a  judgment  which  is  sought  to  be  enforced  in  this  state 
may  be  here  inquired  into.  The  defendant  is  entitled  to  show  that  he 
was  not  in  fact  served  with  process,  and,  as  a  consequence,  that  the  court 
never  acquired  jurisdiction  over  him.     Foshier  v.  Narver,  874. 

6.  Judgment  of  Sister  State,  Service  on  Defendant  by  Wrong  Name. 

If  process  is  served  on  the  defendant  personally,  the  fact  that  he  was 
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therein  designated  by  an  incorrect  name,  as  where  his  name  was  J.  N. 
and  he  was  designated  as  P.  J.  N.,  such  service  is  valid,  and  supports  a 
judgment  based  thereon,  and  such  judgment  cannot  be  collaterally 
attacked  by  proving  that  the  person  named  in  the  process  as  defendant 
was  not  the  person  on  whom  it  was  in  fact  served.  If  the  person  served 
failed  to  appear  and  show  that  the  plaintiff  was  not  entitled  to  relief 
against  him  because  he  was  the  wrong  party  and  not  liable,  the  judg- 
ment establishes  the  fact  that  he  was  the  right  party  and  that  the  plain- 
tiffs were  entitled  to  relief  against  him.  Foshier  v.  Narver,  874. 
See  Adoption,  1;  Guardian  and  Ward;  Infants;  Justices  of  thi 
Pa  ace,  2;  Private  Ways,  1;  Sheriffs. 

JUDICIAL  NOTICE. 
See  Evidence,  2. 

JURISDICTION. 

1.  Jurisdiction,  Extrinsic  Evidence  in  Support  of. — Facts  necessary  to 
•how  that  a  conrt  or  board  of  limited  or  special  jurisdiction  has  acted 
within  its  jurisdiction  may  be  proved  by  other  competent  evidence  in 
the  absence  of  a  statute  requiring  such  facts  to  appear  in  the  minutes  or 
other  records  of  its  proceedings.     In  re  Williams,  163. 

8.  When  Concurrent. — A  statutory  jurisdiction  or  remedy  does  not  ex- 
tinguish the  ancient  jurisdiction  of  the  courts  of  equity  over  the  same 
subject.    Brandon  v.  Carter,  673. 

8.  Mortgages — Foreclosure— Jurisdiction  Over  Land  in  Another 
State. — A  court  of  chancery  having  jurisdiction  of  the  parties  has  power 
to  make  a  decree  compelling  a  mortgagor  to  convey  the  mortgaged  prem- 
ises, situate  in  another  state,  to  the  mortgagee,  after  his  failure  to  pay  the 
amount  ascertained  to  be  due  upon  foreclosure  within  the  time  fixed  by 
the  decree.  But  the  court  should  not  exercise  this  power  except  under 
unusual  and  extraordinary  circumstances,  and  when  it  is  necessary  in 
order  to  prevent  loss  or  to  protect  the  rights  of  the  mortgagee;  in  all 
other  cases  he  should  be  required  to  resort  to  the  remedies  of  the  courts 
of  the  jurisdiction  in  which  the  land  is  situated.     Baton  v.  McCall,  561. 

4.  General  Appearance — Dismissal  of  Defense. — A  general  appearance, 
without  personal  service,  by  a  defendant  in  an  action  against  him 
in  a  court  having  jurisdiction  of  the  subject  matter,  confers  jurisdiction 
of  his  person,  and  the  fact  that  the  court  strikes  out  his  answer  or 
defense  as  insufficient  does  not  deprive  it  of  jurisdiction,  nor  invalidate 
its  judgment.    Ferguson  v.  Oliver,  693. 

6.  Appearance  in  Foreign  Court. — A  general  appearance  without  per- 
sonal service  by  a  defendant  residing  in  one  state,  in  an  action  against 
him  in  the  court  of  another  state  or  country  having  general  jurisdiction 
of  the  subject  matter,  confers  jurisdiction  of  his  person.  He  cannot 
afterwards  question  the  jurisdiction  when  a  judgment  based  upon  such 
appearance  is  in  question.     Ferguson  r.  Oliver,  693. 

6.  The  Jurisdiction  of  the  Probate  Court  Usually  Terminates  upon 

the  entry  of  a  decree  of  distribution,  naming  the  persons  entitled  to  the 
property  held  by  the  decedent,  aud  the  share  of  each.  Buckley  v.  Su- 
perior Court,  136. 

7.  Probate  Jurisdiction — Questions  or  Title.— The  superior  oourt  whilst 

sitting  as  a  oourt  of  probate  has  no  other  powers  than  those  given  it  by 
the  statute,  and  such  incidental  powers  as  pertain  to  it  for  the  purpose 
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of  enabling  it  to  exercise  the  jurisdiction  conferred  npon  it.     It  cannot 
determine  disputes  between  heirs  or  devisees  and  strangers  as  to  the 
title  to  the  property.     Buckley  v.  Superior  Court,  135. 
See  Admiralty;  Courts,  3-6;  Habeas  Corpus;  Judgments,  2,  3,  5;  Pa»- 
tition,  3;  Shipping,  1;  States,  2. 

JURY. 
See  Appeal,  16. 

JURY  TRIAL. 
See  Trial. 

JUSTICES  OF  THE  PEACE. 

1.  Jurisdiction. — A  statute  providing  that  if  the  wages  of  a  discharged 

employee  are  not  paid  him  on  the  day  of  his  discharge,  then, 
as  a  penalty  for  nonpayment,  such  wages  shall  continue  at  the 
same  rate  until  paid,  means  that  the  additional  sum  shall  accrue  as 
compensation  for  delay,  and  punishment  in  exemplary  damages  for  fail- 
ure to  pay,  and  gives  a  justice  of  the  peace  jurisdiction  of  an  action  to 
recover  the  amount  due  under  the  statute  to  a  discharged  employee. 
Leep  v.  St.  Louis  etc  Ry.  Co.,  109. 

2.  Justice's  Judgments  are  Only  Prima  Facie  Evidence  of  Jurisdic- 

tion, in  opposition  to  which  it  may  be  shown  by  any  satisfactory  means 
of  proof  that  the  authority  of  the  court  did  not  extend  over  the  matter 
in  controversy,  nor  over  the  parties  to  the  action.  Toumsly-Myrick 
Dry  Goods  Co.  v.  Fuller,  97. 

See  Process. 

JUSTIFICATION. 
See  Libel,  3,  7;  Sheriffs. 

KNOWLEDGE. 
See  Master  and  Servant,  3,  4. 

LACHES. 
See  Injunctions,  8;  Private  Ways,  6. 

LANDLORD  AND  TENANT. 
Mining  Lands — Construction  of  Lease — Royalties. — A  lease  of  coal 
lands  conferring  mining  rights  and  fixing  the  royalty  to  be  paid  for 
coal  taken  out  also  provided  that,  until  the  mines  should  be  opened,  the 
lessee,  or  its  successor  or  assigns,  should  pay  on  the  first  day  of  January 
to  the  lessor,  or  those  succeeding  to  his  rights,  one  dollar  per  acre  of  the 
tract  leased.  It  was  held  that,  under  the  terms  of  this  lease,  the  one 
dollar  per  acre  should  be  treated  as  the  annual  rental  for  lands,  and 
not  mines,  and  that  the  widow  of  the  lessor  was  entitled  to  such  rental 
after  the  assignment  of  her  dower  and  until  the  opening  of  mines,  if 
any  were  opened  on  her  lands,  after  which  she  should  receive  the  royalty 
fixed  in  the  lease.     Priddy  v.  Griffith,  397. 


Index.  949 

LARCENY. 

Indictment — Allegation  op  Value.— Indictment*  for  larceny  mutt  state 
the  value  of  the  property  alleged  to  have  been  stolen  only  when  the 
punishment  is  graduated  with  reference  to  its  value.    Stale  v.  Perky,  664. 
See  Robbery,  2. 

LEASE. 
See  Dower,  3;  Landlord  and  Tikant. 

LEGACIES. 

1.  Whis  General  and  When  Specific. — A  bequest  ot  a  specified  amount 

in  public  funds,  or  stock,  or  money  is  general,  but  further  describing 
the  property  as  being  then  owned  by  the  testator,  or  particularly  de- 
scribing property  embodied  in  the  bequest  and  owned  by  the  testator 
at  the  time  of  his  death,  is  special  and  specific.     Evans  v.  Hunter,  603. 

2.  When  General.— A  bequest  of  four  thousand  dollars  in  United  State* 

government  bonds,  without  any  designation  of  the  source  from  which 
they  are  to  be  obtained,  is  general,  and  may  be  satisfied  by  delivering 
to  the  legatee  any  bonds  of  the  kind  named  in  the  amount  specified, 
although  the  testator  is  possessed  of  the  required  amount  of  such  bonds 
at  the  time  of  bis  death.     Evans  v.  Hunter,  603. 

3.  Leoacies  When  Specific  are  not  Subject  to  Contribute  to  any  de- 

ficiency occurring  in  other  bequests,  nor  can  a  specific  legatee  claim 
to  have  any  deficiency  which  may  be  found  to  exist  in  his  legacy  made 
up  from  other  portions  of  the  estate.     Evans  v.  Hunter,  603. 

LEGISLATURE. 
Constitutional  Law— Rules  op  Evidence  Subject  to  Legislative  Con- 
trol. — No  person  or  corporation  has  a  vested  right  in  the  rules  of  evi- 
dence.    They  pertain  to  the  remedies  provided  by  the  state  for  its 
citizens,  and  do  not  constitute  a  part  of  any  contract.     They  are  subject 
to  control  and  modification  by  the  legislature,  whether  affecting  proof 
of  existing  rights  or  rights  subsequently  acquired,  and  changes  in  them 
may  be  made  applicable  to  existing  causes  of  action.    Chicago  etc.  R.  R. 
Co.  v.  Jones,  278. 
See  Contracts,  6-10;  Corporations,  4,  6;  Easements,  2;  Eminent  Do- 
main, 2,  4,  6;  Mills;  Municipal  Corporations,  4,  6,  10,  11;  Oppi. 
cers,  8-10,  12,  19;  Railroads,  3,  8,  11;  Statutes,  0. 

LETTERS. 
See  Aoenct,   1,   3. 

LIBEL. 

1.  From  a  Libelous  Publication  the  Law  Implies  Malice,  and  Infers 

Damage  if  the  publication  is  false,  except  in  the  case  of  privileged  com- 
munications.    Upton  v.  Hume,  863. 

2.  Privileged  Communications  Defined. — A  communication  made  bona 

fids  upon  any  subject  matter  in  which  the  party  communicating 
has  an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged  if 
made  to  a  person  having  a  corresponding  interest  or  duty,  although  it 
contains  criminating  matter  which,  without  this  privilege,  would  be 
actionable,  and  this  though  the  duty  is  not  a  legal  one,  but  only  a  moral 
or  social  duty  of  imperfect  obligation.     Upton  v.  Hwne,  863. 
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9.  Iw  a  Defendant  Pleads  the  Truth  of  a  Libelous  Publication, 
and  in  this  respect  is  not  sustained  by  the  evidence,  the  jury  should  not 
be  instructed  that  they  may  consider  this  as  a  repetition  of  the  publica- 
tion of  the  original  charge,  and  in  aggravation  of  damages  and  as  evi- 
dence of  malice,  if  the  statute  of  the  state  provides  that  the  defendant 
may  in  his  answer  allege  both  the  truth  of  the  matter  charged,  and  any 
mitigating  circumstances  to  reduce  the  damages,  and  whether  he  proves 
the  justification  or  not,  may  give  in  evidence  the  mitigating  circum- 
stances. The  jury  should  consider  whether  the  justification  was  pleaded 
in  good  faith  or  merely  for  the  purpose  of  reiterating  the  false  charge. 
If  for  the  latter  purpose  the  plea  may  be  regarded  as  in  aggravation  of 
damages  and  as  evidence  of  malice,  but  the  mere  failure  to  make  out  the 
plea  of  justification  is  not  of  itself  evidence  of  malice,  nor  does  it  aggra- 
vate damages  or  preclude  the  jury  from  mitigating  damages  if  they 
believe  that  the  defendant  was  free  of  malice,  and  had  good  reason  to 
believe  the  libel  he  published  was  true.     Upton  v.   Hume,  863. 

a.  Evidence  of  Other  Libelous  or  Slanderous  Charges  may  be 
given  to  the  jury  where  they  impute  the  same  crime,  and  may  fairly  be 
construed  as  a  renewal  of  the  original  charge,  as  tending  to  show  express 
malice,  and  thus  enhance  the  damages,  but  evidence  cannot  be  received 
of  actionable  words  spoken  or  published  on  another  occasion  charging  a 
separate  and  distinct  crime  from  that  charged  in  the  complaint,  for  the 
purpose  of  showing  malice,  nor  for  any  other  purpose.  Upton  v.  Hume, 
863. 

5.  Newspaper  Libel. — To  Publish  of  a  Candidate  for  Office  that  he  is  a 

perjured  villain,  and  has  by  his  false  swearing  deceived  the  court,  is  not 
privileged  either  actually  or  conditionally.     Upton  v.  Hume,  863. 

6.  Newspaper  Libel. — The  Freedom  of  the  Press  guaranteed  by  the  con* 

stitution  does  not  confer  upon  proprietors  of  newspapers  the  right  to 
publish  with  impunity  charges  for  which  others  would  be  responsible. 
They  are  subject  to  the  law  of  the  land,  and,  when  they  are  guilty  of  a 
false  and  defamatory  publication,  must  answer  in  damages  to  the  in- 
jured party.     Upton  v.  Hume,  863. 

7.  Newspaper  Libel. — The  Republication  of  Libelous  Matter  by  ona 

newspaper  copied  from  another  does  not  constitute  any  justification, 
even  though  done  in  good  faith  with  an  honest  belief  in  its  truth,  and 
for  the  purpose  of  influencing  voters.  That  the  libel  was  a  repetition, 
instead  of  being  an  original  libel,  may  be  considered  in  connection  with 
other  circumstances  in  determining  the  good  faith  of  the  defendant  and 
as  tending  to  show  want  of  actual  malice,  and  thus  mitigating  damages. 
Upton  v.  Hume,  863. 

8.  Candidate  for  Office. — It  is    both    the   privilege    and   the  duty   of 

the  public  press  to  discuss  before  the  people  the  fitness  and  qualification 
of  candidates  for  public  office.  Such  a  candidate  puts  his  character  in 
issue  so  far  as  respects  such  fitness  and  qualification.   Upton  v.  Hume,  863. 

9.  Candidate  Imputing    Crime    to. — A  newspaper    publication    imput- 

ing to  a  candidate  for  office  the  commission  of  a  crime,  merely  because 
he  is  seeking  the  office,  is  not  privileged,  and  is  actionable  per  se,  the  law 
imputing  malice  to  the  author  and  publisher.  A  publication  attacking 
the  private  character  of  a  candidate  by  falsely  imputing  to  him  a  crime 
is  not  privileged  by  the  occasion,  and  it  is  no  justification  that  the  pub- 
lication was  made  with  an  honest  belief  in  its  truth,  in  good  faith,  and 
for  the  purpose  of  influencing  voters.     Upton  v.  Hume,  863. 
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LIEN. 

Lien  ow  Materialman,  Contractor  cannot  Avoid  or  Waive.—  If  a 
state  statute  gives  a  lien  against  vessels  for  all  debts  of  persons  by 
virtne  of  contracts,  express  or  implied,  with  the  owners  of  such  vessels 
or  with  the  agents,  contractors,  or  subcontractors,  of  such  owner,  or 
any  of  them,  on  account  of  labor  done  or  materials  furnished  in  the 
building  of  such  vessel,  such  lien  in  favor  of  a  materialman  cannot  be 
waived  or  destroyed  by  the  contractor  to  whom  he  furnished  the 
materials,  nor  by  the  payment  to  the  contractor  of  the  entire  sum  to 
which  he  was  entitled  by  the  terms  of  his  contract  for  building  such 
vessel.     The  Victorian,  838. 

See  Admiralty;  Barks;  Judgments,  4;  Mechanics'  Likns;  Receivers,  5) 

Shipping,  1. 

LIMITATION  OF  ACTIONS. 

1*  Pleading. — When  an  amendment  to  a  declaration  sets  up  no  new  matter 
or  claim,  but  merely  restates  in  a  different  form  the  cause  of  action  set 
out  in  the  original  declaration,  it  relates  back  to  the  commencement  of 
the  suit,  and  the  statute  of  limitations  is  arrested  at  that  point.  When 
the  amendment  introduces  a  new  or  different  cause  of  action  it  is 
treated  as  a  new  suit  begun  at  the  time  when  such  amendment  is  filed. 
Chicago  etc  R.  R.  Co.  v.  Jones,  278. 

2.  Amended  Pleading. — When  an  original  declaration  against  a  railroad 
company  sought  to  recover  treble  damages  allowed  by  statute  for  a 
violation  of  its  provisions,  and  an  amended  declaration  to  recover  darn, 
ages  against  the  same  company  in  the  same  suit  for  a  violation  of  its 
common-law  liability  in  charging  unreasonable  rates  is  filed  after  the 
lapse  of  more  than  the  period  of  the  statute  of  limitations  from  the 
time  of  filing  the  original  declaration,  a  new  cause  of  action  is  set  up, 
and  the  statute  of  limitations  applies  to  the  amendment.  Chicago  etc 
R.  R.  Co.  v.  Jones,  278. 

I.  Amended  Pleadings. — Although  an  amendment  to  a  declaration  may 
properly  be  allowed,  it  does  not  necessarily  follow  that,  when  allowed, 
it  relates  back  to  the  date  of  bringing  the  suit,  for  the  purpose  of 
determining  questions  of  limitation.  An  amendment  introducing  a 
new  cause  of  action  barred  by  limitation  is  ineffectual  to  avoid  the  statu* 
tory  bar.     Chicago  etc  R.  R.  Co.  v.  Jones,  278. 

4.  Amended  Pleadings. — When  the  original  declaration  in  an  action 
against  a  carrier  sets  up  overcharges  on  certain  shipments  of  freight, 
and  the  amended  declaration  seta  up  such  overcharges  on  other  and 
different  shipments,  the  causes  of  action  are  not  the  same,  and  the  stat- 
ute of  limitations  applies  to  the  amendment.  Chicago  etc  R.  R.  Co.  v. 
Jones,  27a 

6.  Running  Account.— If  a  statute  provides  that  all  actions  against  a 
boat  or  vessel  to  enforce  a  lien  for  materials  furnished  in  its  construc- 
tion shall  be  commenced  within  one  year  after  the  cause  of  action 
accrues,  and  the  materials  are  furnished  under  circumstances  whioh 
indicate  a  running  account  daring  the  process  of  the  building  of  the 
boat,  the  transaction  is  regarded  as  a  single  one,  and  the  action  may 
be  sustained  if  commenced  within  a  year  after  furnishing  the  last  item, 
though  other  items  were  sold  and  delivered  more  than  a  year  before  the 
actiou  was  brought.     The  Victorian,  838. 
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•.  Damages  teom  Overflow  or  Lands.— When  the  first  overflow  of  land*, 
•rising  from  the  negligent  discharge  of  surface  water  thereon,  which 
causes  damage,  furnishes  no  safe  or  substantial  basis  from  which  future- 
damages  accruing  from  year  to  year  from  the  same  cause  can  be  calcu- 
lated, the  right  of  action  is  not  barred  by  limitation,  though  such  first 
overflow  occurred  more  than  five  years  prior  to  the  commencement  of 
suit.     Hunt  v.  Iowa  Cent.  Ry.  Co.,  473. 

See  Insurance,  6. 

LIVERY  STABLES. 
See  Municipal  Corporation,  19,  21;  Nuisance,  1. 

LIVESTOCK. 
See  Carriers,  5,  6. 

LUNATICS. 
Sec  Insane  Persons. 

MALICE. 
See  Libel,  1,  3,  4. 

MANDAMUS. 

1.  Mandamus  Cannot  Issue  to  Compel  the  Governor  of  a  state  to  perform 

any  official  duty  whatever  imposed  on  him  as  such  officer,  whether 
political  or  merely  ministerial.  The  fact  that  he  has  voluntarily  sub* 
mitted  himself  to  the  jurisdiction  of  the  court  is  immaterial.  State  v. 
Stone,  705 

2.  Telephone  Company. — Writ  of  mandamus  will  issue  in  a  proper  case, 

on  relation  of  a  telephone  company,  to  compel  a  street  railway  com* 
pany  to  place  guard  wires  above  its  trolley  wires  at  crossings  of  the 
latter  with  the  telephone  wires,  as  required  by  the  provisions  of  a  city 
ordinance  regulating  the  stringing  of  wires  in  the  city.  State  v.  Janet- 
mile  etc  Ry.  Co.,  23. 

See  Appeal,  8. 

MARITIME  CONTRACTS. 
See  Shipping. 

MARRIAGE. 
See  Deeds,  4,  5. 

MARRIAGE  AND   DIVORCE. 

L  Evidence. — Decree  op  Divorce  is  not  evidence  in  another  suit  except 
in  a  case  in  which  the  same  parties,  or  their  privies,  are  litigating 
in  regard  to  the  same  subject  of  controversy.     Belknap  v.  Stewart,  729. 

^  Evidence — Decree  of  Divorce. — In  an  action  by  a  third  person  against 
a  husband  to  recover  for  necessaries  furnished  his  wife  while  living 
apart  from  him  a  judgment  granting  the  wife  a  decree  of  divorce  on 
the  ground  of  her  husband's  cruelty  is  not  admissible  to  show  that  she 
was  justified  in  living  apart  from  him,  and  therefore  carried  his  credit 
with  her.     Belknap  v.  Stewart,  729. 

See  Adoption,  7. 
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MARRIED   WOMEN. 
See  Partition,  L. 

MASTER  AND  SERVANT. 

1.  Contract  tor  Services. — The  relatioa  of  matter  and  servant,  or  aa  ex- 

press  contract  to  compensate  a  relative  for  services  rendered,  may  be 
established  as  fairly  and  fully  by  circumstantial  evidence  as  by  that  which 
is  direct.     Estate  of  Kcssler,  74. 

2.  Pleading  Quantum  Meruit.— A  complaint  which  alleges  a  contract  of 

employment  between  the  plaintiff  and  the  defendant,  and  the  rendering 
of  services  and  the  expenditure  of  money  under  it,  and  that  the  plain* 
tiff  was  wrongfully  discharged,  and  the  value  of  his  services  rendered, 
and  the  amount  of  his  money  expended,  presents  a  cause  of  action  in 
quantum  meruit.     Olover  v.  Henderson,  695. 

5.  Notice  or  Refutation  or  Servant.— A  master  is  charged  with  knowl- 

edge of  the  general  reputation  of  his  servant  for  recklessness  and  unfit- 
ness for  his  position  when  such  reputation  is  generally  and  commonly 
known,  and  he  has  held  such  position  for  a  number  of  years,  St.  Lorn* 
He  Ry.  Co.  r.  Hackett,  105. 
4.  Negligence — Defective  Appliances — Pleading. — In  an  action  by  a 
servant  against  his  master  to  recover  for  personal  injuries  received 
through  the  negligence  of  the  latter  in  furnishing  defective  appliances, 
it  is  unnecessary  for  the  servant  to  plead  and  prove  want  of  knowledge 
of  snch  defect.  Such  knowledge  is  matter  of  defense  which,  to  admit 
proof,  must  be  pleaded.     Union  Stockyards  Co.  t.  Conoyer,  738. 

6.  OmcER  or  Law  as  Private  Watchman.— A  officer  of  the  law  cannot 

engage  as  such  to  guard  the  property  of  a  private  individual  or  corpo- 
ration, and  the  latter  cannot  escape  liability  for  his  wrongful  act,  while 
acting  as  its  night  watchman,  on  the  ground  that  he  is  such  officer.  St. 
Louis  etc  Ry.  Co.  r.  Hackett,  105. 

6.  Vice- Principals. — A  person  employed  by  a  master  and  given  power  to 
superintend,  control,  and  direot  other  employees  engaged  in  the  per- 
formance of  certain  work  for  the  master,  is,  as  to  the  men  under  him,  a 
vice-principal,  whatever  he  may  be  called.  Bloyd  v.  St.  Louis  etc  Ry. 
Co.,  85. 

8m  Justice  or  the  Peace,  1;  Railroads,  2,  20-23;  8ebtioes;  Statutes, 

18;  Theaters. 

MATERIALMEN. 
See  Liens. 

MECHANICS'  LIENS. 

L  Vendor's  Law— Priorities—  Evidence—  Under  an  executory  contract 
for  the  sale  of  a  lot,  and  a  contemporaneous  joint  arrangement  between 
vendor  and  vendee,  whereby  a  building  is  to  erected  on  the  lot  from  the 
proceeds  of  a  loan  thereon,  obtained  by  the  vendee,  and,  oat  of  the  pro- 
ceeds of  the  same  loan,  the  vendor  is  to  receive  the  purchase  money, 
mechanics'  liens  for  improvements  erected  on  the  lot  hy  the  vendee  are 
prior  and  superior  to  the  vendor 's  lien  for  the  unpaid  purchase  money, 
and,  although  such  joint  arrangement  does  not  appear  in  the  contract  of 
sale,  it  may  be  established  by  parol  evidence.     Sheeky  r.  Fulton,  767. 

2.  Mortoaoe— Priorities.  — An  investment  company  which  furnishes  the 
money  for  the  construction  of  a  railroad,  taking  she  notes  of  the  persons 
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proposing  to  build  it,  guaranteed  by  an  existing  railroad  company  con* 
trolled  by  them,  and  to  be  secured  by  a  mortgage  to  be  executed  by 
the  proposed  railroad  company  when  incorporated,  is  to  be  regarded 
as  a  promoter  and  builder  of  the  road,  and  is  not  entitled  to  have  the 
mortgage  declared  a  lien  upon  the  franchises  and  property  of  the  road 
constructed,  superior  to  mechanics'  liens  arising  out  of  its  construc- 
tion, when  at  the  date  'of  the  execution  and  delivery  of  the  mort- 
gage the  proposed  railroad  company  has  acquired  no  right  of  way 
or  franchises,  and  has  taken  no  steps  toward  their  acquisition  further 
than  filing  its  articles  of  incorporation  and  naming  its  officers  and  direct- 
ors, and  the  money  has  been  paid  over  to  the  individual  contracting 
parties  then  officers  of  the  corporation,  to  be  expended  by  them  in  the 
construction  of  the  road,  and  the  contracts  for  labor  and  material  have 
been  made  by  them  in  the  name  of  the  company.  Kilpatrick  v.  Kansas 
City  etc.  R.  R.  Co.,  741. 
S.  Waiver  by  Taking  Collateral  Security. — Waiver  of  a  mechanic's 
lien  is  not  inferred  from  the  taking  of  collateral  security  from  another, 
in  a  manner  not  inconsistent  with  the  continued  existence  of  the  lien. 
Kiipatrick  v.  Kansas  City  etc  R.  R.  Co.,  74L 

MENTAL  ANGUISH. 
See  Damages,  2;  Telegraph  Companies,  3,  4, 

MILLS. 

1.  Tool  for  Grinding  Grain — Usury.  — The  owner  and  operator  of  a 

public  gristmill  is  bound  to  receive  all  grists  of  grain  tendered  to  be 
ground,  and  to  grind  for  the  toll  specified  by  statute.  Any  agreement 
for  toll  in  excess  of  that  fixed  by  the  statute  is  usurious  and  void.  State 
v.  Edwards,  528. 

2.  Constitutional  Law — Regulation  of  Public  Gristmills. — An  owner 

of  a  gristmill  who  makes  his  mill  public,  and  assumes  to  serve  the  pub- 
lic, thereby  dedicates  his  mill  to  public  use,  and  it  becomes  subject  to 
legislative  regulation  and  control  so  long  as  it  remains  public.  State  v. 
Edwards,  528. 

3.  Constitutional  Law. — Regulation  of  Public  Gristmills  is  within  the 

legislative  power.  A  statute  specifying  the  amount  of  tell  that  may  be 
charged  for  grinding  grain  at  such  mills  is  constitutional  and  valid. 
State  v.  Edward*.  528. 

MINES. 
See  Dower;  Landlord  and  Tenant. 

MINORS. 
See  Infants. 

MISTAKE. 
Writing  Signed  Without  Reading.— One  who  has  signed  a  written  in- 
strument, without  being  induced  thereto  through  any  fraud  or  decep- 
tion, cannot  avoid  its  effect  on  the  ground  that  at  the  time  he  signed 
the  paper  he  did  not  read  it  or  know  its  contents.  And  the  fact  that 
the  party  could  not  read  English  or  understand  the  contents  of  the 
paper  signed  is  no  excuse.  Albrecht  v.  Milwaukee  etc  Ry.  Co.,  30. 
See  Notice,  1. 
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MODIFICATION. 

See  Injunctions,  9. 

MORTGAGES. 

1.  Nature  o»  Dkbt  Secured  by. — There  can  be  no  mortgage  without 
a  debt,  to  aeonre  which  the  mortgage  ia  given,  but  there  need  be 
no  ezpreas  promise  by  the  mortgagor  to  pay  the  debt.  The  court 
may  imply  the  promise  from  the  transaction,  and  where  one  person,  for 
his  own  protection,  assumes  the  debt  of  another,  the  indebtedness  of  the 
latter  to  the  former  is  such  as  may  properly  be  secured  by  mortgage. 
Helberg  v.  Schumann,  339. 

3.  Deed  Absolute  in  Form — Evidence. — A  deed  absolute  on  its  face 
may  be  shown,  by  parol,  to  have  been  executed  for  the  payment 
of  money;  if  so  it  will  be  treated  in  equity  as  a  mortgage.  Resort  may 
be  had  to  parol  evidence  in  such  case,  to  establish  the  intention  of  the 
parties  from  their  declarations  and  statements  at  the  time  the  arrange* 
ment  was  consummated,  and  the  rule  that  the  terms  and  conditions  of 
•  written  contract  cannot  be  varied  by  parol  does  not  apply.  Htlberg 
v.  Schumann,  339. 

See  Acknowledgment;  Jurisdiction,  3;  Mechanics'  Liens,  2;  Notice,  It 

Sheriffs,  2. 

MUNICIPAL  CORPORATIONS. 

1.  Constitutional  Law — Special  Legislation. — The  term  "township," 

within  the  meaning  of  a  constitutional  provision  prohibiting  special 
legislation  regulating  county  and  township  affairs,  refers  to  an  involun- 
tary corporation  or  quasi  corporation,  as  a  subdivision  of  a  county,  and 
not  to  a  voluntary  municipal  corporation,  such  as  a  city  or  town. 
Special  legislation  is  not  prohibited  in  respect  to  the  latter  except 
when  a  general  law  can  be  made  applicable.     Mayor  v.  Shattuclc,  208. 

2.  Judicial  Control  Over  Legislation  or. — Each  department  of  state 

government  is  independent  within  its  appropriate  sphere,  the  judicial 
department  having  no  direct  control  over  the  legislature.  This  prin- 
ciple extends  to  the  local  legislative  bodies  of  municipal  corporations. 
Lewi*  v.Denver  Water  Work*  Co.,  248. 

3.  Judicial  Control  Over  Legislation  or. — A  city  council  or  board  of 

trustees  of  an  incorporated  town  or  city,  when  acting,  or  professing  to 
act,  in  a  legislative  capacity  upon  a  subject  within  the  scope  of  its 
powers  as  conferred  by  its  charter  or  by  the  general  laws  of  the  state,  ia 
entitled  to  immunity  from  judicial  interference.  Lewis  v.  Denver  Water 
Work*  Co.,  248. 

4.  Constitutional  Law— Legislative  Powers  Ovbr  Municipal  Corpo- 

rations.—The  legislature,  as  a  general  rule,  has  plenary  power  in  respeet 
to  municipal  corporations.  The  courts  uphold  legislative  acts  relating 
thereto,  unless  their  unconstitutionality  is  clearly  and  palpably  appa- 
rent. Mayor  v.  ShaUuck,  208. 
f.  Annexation— Constitutional  Law.— A  statute  whereby  one  municipal 
corporation  becomes  annexed  to  another,  forming  a  consolidated  muni- 
eipality,  the  survivor  assuming  all  the  dsbta  and  taking  all  the  corpo- 
rate property  of  the  annexed  municipality,  together  with  authority  to 
levy  and  collect  taxes  throughout  the  enlarged  mnnicipality,  is  not 
an  act  retrospective  in  its  operation;  nor  does  it  impose  on  the  people 
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of  either  municipality  a  new  liability  in  respect  to  transactions  or  con* 
siderations  already  past.  Mayor  v.  Shattuck,  208. 
f.  Ann  exation  —  Constitutional  Law.  — Legislature  may  not  only  origi- 
nally fix  the  limits  of  a  municipal  corporation,  but  may,  unless  specially 
restrained  by  the  constitution,  subsequently  annex,  or  authorize  the 
annexation  of,  contiguous  or  other  territory,  and  this  without  the  con- 
sent,  or  even  against  the  remonstrance  of  the  majority  of  the  residents 
of  the  corporation,  or  of  the  annexed  territory.  It  is  no  constitutional 
objection  to  the  exercise  of  such  power  of  compulsory  annexation  that 
the  property  thus  brought  within  the  corporate  limits  is  subject  to  tax- 
ation to  discharge  a  pre-existing  municipal  indebtedness.  This  is  a 
matter,  in  the  absence  of  special  constitutional  restriction,  wholly 
within  the  legislative  discretion.     Mayor  v.  Shattuck,  208. 

7.  Constitutional   Law — Annexation  —  Existing    Indebtedness. — The 

legislature,  on  changing,  dividing,  or  annexing  municipal  corporations, 
may  make  provision  concerning  existing  indebtedness,  and  its  power 
so  to  do,  unless  restrained  by  special  constitutional  provision,  is  clear 
and  ample.      Mayor  v.  Shattuck,  208. 

8.  Municipal    Corporations  can    Exercise  Only  Such  Powers  are  as 

granted  by  their  charters  or  by  general  law,  either  expressly  or  by  neces- 
sary or  reasonable  implication,  or  such  as  are  incidental  to  the  powers 
expressly  granted,  or  such  as  are  essential  to  the  objects  and  purposes 
of  the  corporation.  They  cannot,  under  a  general  grant  of  authority, 
adopt  ordinances  repugnant  to  the  policy  of  the  state  as  declared  in  its 
legislation.     Phillips  v.  Denver,  230. 

9.  Constitutional   Law  —  Power   to    Amend  Ordinances. — If  a  state 

constitution  provides  that  any  city  may  make  and  enforce  within  its 
limits  such  local,  police,  sanitary,  and  other  regulations  as  are  not  in 
conflict  with  general  laws  such  city  is  thereby  given  power  to  legislate 
upon  such  subjects,  and  this  includes  the  power  to  amend  a  pre-existing 
ordinance  upon  the  same  subject  and  obviates  all  necessity  of  authority 
therefor  being  conferred  by  its  charter.     Foster  v.  Police  Commrs.,  194. 

10.  Municipal  Ordinances,  passed  in  pursuance  of  valid  authority  ema- 
nating from  the  state  legislature,  have  the  same  force  within  proper 
limits  as  if  passed  by  the  legislature  itself.  Lewis  v.  Denver  Water 
Works  Co.,  248. 

11.  All  Ordinances  of  Municipal  Corporations  within  the  limits  of 
their  authority  have  the  force  of  laws  passed  by  the  legislature  of  the 
state.     Stale  v.  Walbridge,  663. 

12.  Municipal  Corporations  Have  av  Implied  Power  to  Pass  Ordi- 
nances  and  By-Laws  Reasonable  in  Cuaracter,  and  not  inconsistent 
with  their  charters  nor  with  the  general  principles  of  the  law  of  the 
land.     City  of  Tarkio  v.  Cook,  678. 

13.  Constitutional  La  w— Special  Legislation. — An  Ordinance  of  a  Cut 
applicable  to  every  part  thereof  is,  as  to  such  city,  a  general  law,  and 
not  in  conflict  with  the  state  constitution  forbidding  local  legislation. 
Foster  v.  Police  Commrs.,  194. 

14.  Municipal  Ordinances  expressly  authorized  by  specific  and  definite 
legislative  authority  are  upheld,  unless  in  conflict  with  the  constitution. 
Ordinances  which  municipalities  assume  to  pass  by  virtue  of  their  inci- 
dental powers,  or  under  a  general  grant  of  authority,  must  be  declared 
invalid,  unless  they  are  reasonable,  fair,  and  impartial,  and  not  arbitrary 
or  oppressive.     Phillips  v.  Denver,  230. 
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15.  Municipal  Ordinances  mat  be  Declared  Void  bt  the  Courts  on 
ground  that  they  are  unreasonable.     City  of  Toldo  r.  Cook,  678. 

16.  Municipal  Ordinance,  Void  in  Part. — A  municipal  ordinance  having 
provision!,  some  of  which  are  constitutioual  and  others  not,  may  be 
enforced  as  to  the  parts  not  in  conflict  with  the  organic  law.  City  of 
Tarkio  v.  Cook,  678. 

17.  Municipal  Ordinances. — A  Constitutional  Provision  that  no  Bill 
Shall  Contain  More  than  One  Subject,  which  shall  be  clearly  ex* 
pressed  in  its  title,  has  no  application  to  municipal  ordinances.  City  of 
Tarkio  v.  Cook,  678. 

18.  Mcnicipal  Ordinance  the  Enacting  Clause  op  Which  does  not 
Conform  to  the  Requirements  of  the  Statute  is  not  for  that  rea- 
son void.     City  of  Tarkio  v.  Cook,  678. 

19.  A  Grant  op  Power  to  a  municipality  to  regulate  lawful  occupa- 
tions and  business  places  is  not  an  express  grant  of  power  to 
locate  or  prescribe  the  limits  of  carrying  on  lawful  occupation  upon 
private  premises.  Nor  does  a  grant  of  power  to  regulate  and  pre- 
vent the  carrying  on  of  business  dangerous  or  detrimental  to  public 
health,  and  to  declare,  prevent,  or  abate  nuisances,  vest  in  the  city 
council  authority  to  prohibit  at  their  discretion  well  constructed,  regu- 
lated, and  conducted  occupations,  such  as  livery-stables;  nor  does  a 
general  welfare  clause  in  a  grant  of  power  confer  full  and  specific  power 
upon  the  city  council  for  such  purpose.     Phillips  v.  Denver,  230. 

20.  Prohibitive  Ordinances  not  criminal,  but  highly  penal  in  their  nature, 
are  invalid,  unless  free  from  legal  and  constitutional  objection,  and  can- 
not be  permitted  to  prejudice  the  rights  and  privileges  of  the  citizen  in 
respect  to  the  use  and  enjoyment  of  his  private  property.  Phillips  v. 
Denver,  230. 

21.  Unreasonable  Ordinance. — An  ordinance  prohibiting  the  location 
of  a  livery-stable  in  any  city  block  in  which  a  school-building  is  situ- 
ated, or  in  any  block  opposite  to  a  block  in  which  a  school-building 
is  situated  without  regard  to  the  manner  in  which  such  stable  is  con- 
structed, kept,  or  used,  and  without  specifying  the  distance  from  a 
school-building  within  which  a  livery-stable  may  be  conducted,  is  un- 
reasonable and  void,  and  cannot  be  considered  as  valid  under  a  general 
or  incidental  grant  of  power  to  the  municipality  assuming  to  enact  it. 
Phillips  t.  Denver,  230. 

22.  A  Municipal  Ordinance  Requiring  the  Consent  op  Certain  Indi- 
viduals to  the  exercise  of  a  specified  business  is  void,  though  the 
municipality  had  power  to  regulate  such  business.  Hence,  an  ordinance 
is  invalid  which  purports  to  make  it  unlawful  to  operate  a  slaughter- 
house within  a  distance  of  two  hundred  feet  of  any  dwelling-house  with- 
out the  consent  of  the  owner  and  occupant  of  every  such  house.  St.  Louis 
v.  Howard,  630. 

23.  Slaughter-houses. — A  statute  authorizing  a  oity  to  provide  for  the 
erection,  management,  and  regulation  of  slaughter-houses  empowers  it 
to  forbid  the  operation  of  such  houses  within  designated  limits,  except 
under  certain  specified  conditions.     St.  Louis  v.  Howard,  630. 

24.  Constitutional  Law— Discrimination  between  Persons  and  Classes. 

An  ordinance  is  not  void  because  of  its  discrimination  between  different 
classes  of  persons  if  it  affects  all  persons  of  certain  classes  and  as  to 
them  acts  uniformly.  Therefore,  a  municipal  ordinance  may  prescribe 
that  a  license  to  sell  liquor  shall  not  be  granted  except  upon  certain 
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conditions  specified  therein,  and  that  persons  who  have  been,  or  shall 
thereafter  be,  guilty  of  certain  acts  shall  be  excluded  from  the  benefit 
of  the  ordinance  if  the  acts  so  specified  are  such  as  probably  render 
persons  seeking  the  license  unfit  to  exercise  the  privileges  conferred 
by  it.     Foster  v.  Police  Commrs.,  194. 

25.  Ordinance,  Ex  Post  Facto  Operation  of. — An  ordinance  respecting 
the  licensing  of  saloons  disqualifying  any  person  from  receiving  such 
license  who  has  carried  on  the  business  of  selling  or  furnishing  liquor 
in  any  place  where  females  are  suffered  or  procured  to  wait  or  attend 
in  any  manner  on  any  person,  and  where  also  any  musical,  theatrical, 
or  other  public  exhibition  or  performance  was  exhibited  or  performed, 
is  not  void  as  an  ex  post  facto  law.  Therefore  such  license  may  be  re- 
fused to  a  person  who  has  been  guilty  of  the  acts  specified,  though  they 
were  not  crimes  nor  disqualifications  when  committed,  and  though  he 
agrees  not  to  permit  similar  acts  during  the  period  for  which  the  license 
is  sought.  The  ordinance  is  not  intended  to  punish  crime,  but  merely 
to  exclude  persons  from  its  benefit  whose  past  conduct  shows  they  arc 
unfit  to  receive  it.     Foster  v.  Police  Commrs.,  194. 

26.  Power  to  Regulate  Liquor  Traffic. — Municipal  authorities  of  in- 
corporated  towns  and  cities  may  be  invested  with  power  to  license, 
regulate,  prohibit,  or  suppress,  within  their  limits,  the  traffic  in  intoxi- 
cating liquors,  subject  to  the  general  laws  of  the  state;  and  under  such 
power  they  may  permit  such  traffic  in  one  part  of  the  city  and  prohibit 
it  in  another  part.     Mayor  v.  Shalt  tick,  208. 

27.  A  Municipal  Ordinance  Forbidding  any  Minor  to  Enter  a  Bar- 
room, unless  as  the  agent  or  servant  of  his  parent  or  guardian,  is  valid 
if  the  municipality  enacting  it  had  by  statute  been  given  power  to  make 
such  rules  and  regulations  for  the  better  government  of  the  town  as  its 
commissioners  might  deem  necessary,  not  inconsistent  with  the  laws  of 
the  land.     State  v.  Austin,  817. 

28.  Municipal  Ordinances — When  Unreasonable. — A  municipal  ordi- 
nance requiring  the  removal  from  the  doors  and  windows  of  saloons  for 
the  sale  of  intoxicating  liquors  of  all  screens  and  other  obstructions  to 
the  view  of  the  interior  of,  and  the  business  transacted  within,  such 
saloon  is  void,  as  unreasonable,  prohibitive  of  lawful  business,  and  not 
in  the  line  of  regulation.     Staff y  v.  Monroe  City,  436. 

29.  Ordinances — Keepers  of  Billiard-tables  are  not  recognized  by  the 
statute  as  exercising  a  useful  occupation,  and  each  municipality  may 
therefore  determine  for  itself  to  what  regulations  they  shall  be  sub- 
jected. Therefore,  an  ordinance  providing  that  billiard-balls  shall  not 
be  kept  open  after  nine  o'clock  at  night  is  valid.  City  of  Tarkio  v.  Cook, 
678. 

30.  A  Municipal  Ordinance  Providing  that  no  Billiard-hall  shall 
be  Kept  Open,  nor  shall  any  tables  therein  be  used  for  playing  games 
thereon  after  nine  o'clock  in  the  evening,  is  valid,  if  by  statute  the 
municipality  enacting  it  has  been  given  power  to  pass  such  ordinances 
as  may  be  expedient  to  maintain  peace  and  good  government,  and  the 
good  health  and  welfare  of  the  city,  and  to  regulate  billiard-tables  on 
which  games  are  played  for  amusement.     City  of  Tarkio  v.  Cook,  678. 

f  1.  Electric  Wires.  —  Municipal  corporations  have  authority  to  make  all 
reasonable  regulations  for  the  location  and  use  of  electric  wires  in  the 
streets,  and  to  require  all  reasouable  safeguards  to  secure  the  safety 
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and  convenience  of  the  public  in  the  lawful  use  of  the  street  and  the 
transaction  of  business.     State  v.  Janesville  etc.  Ry.  Co.,  23. 

32.  Validity  or  Ordinance.  —  An  ordinance  to  regulate  the  stringing  of 
wires  in  a  city,  and  which  provides  that  "  whenever  it  shall  be  neces- 
sary to  cross  the  line  of  any  existing  electric  light,  electric  power,  tele- 
graph, or  telephone  line  or  lines  ....  the  person  or  company  making- 
such  crossing  shall  supply  all  necessary  safeguards  for  the  same,"  is 
reasonable,  and  is  clearly  sustained  under  the  police  power  of  the  city. 
Nor  is  such  ordinance  retroactive  in  any  sense  because  it  requires  safe- 
guards for  crossings  which  existed  at  the  time  of  its  passage.  State  v. 
Janesville  etc.  Ry.  Co.,  23. 

S3.  Penalties  Which  mat  Impose.—  Under  a  statute  authorising  a  city  to- 
pass  ordinances  for  enforcing  its  police  regulations,  by  imposing  a  fine 
not  exceeding  one  hundred  dollars  for  each  violation,  an  ordinance  im- 
posing a  fine  of  not  less  than  thirty-five  dollars  nor  more  than  one  hun- 
dred dollars,  is  within  the  limits  of  the  authority  thus  conferred.  City 
of  Tarlao  v.  Cook,  678. 

34.  Crimes,  Power  to  Provide  tor  Punishment  or. — Though  an  act  is 
made  criminal,  and  punishable  by  the  laws  of  the  state,  a  municipality 
may  also  make  it  punishable,  and  authorize  proceedings  for  the  imposi- 
tion of  such  punishment.     State  v.   WaJbridge,  663. 

85.  Streets. — Statutory  Dedication  of  streets  and  alleys  to  a  city  by  the 
owner  of  land  vests  the  fee  thereto  in  the  city  in  trust  for  the  publio 
use,  and  for  no  other  purpose.    Field  v.  Barling,  311. 

36.  Streets — Dedication,  ErrECT  or. — When  the  owner  of  land  lays  out 
and  establishes  a  town,  and  makes  and  exhibits  a  plan  thereof,  with 
various  plats  of  spare  ground  for  streets  and  alleys,  and  sells  lots  with 
clear  reference  to  such  plan,  the  purchasers  of  lots  acquire,  as  appur- 
tenant to  their  lots,  every  easement,  privilege,  and  advantage  which 
the  plan  represents  as  belonging  to  them  as  part  of  the  town,  or  to  their 
owners,  as  citizens  of  the  town.  The  right  thus  passing  to  the  par- 
chasers  is  not  the  mere  right  that  they  may  use  the  streets  or  other 
public  places  according  to  their  appropriate  purposes,  but  a  right 
vesting  in  them  that  all  persons  whatever,  as  occasion  may  require 
or  invite,  may  so  use  them,  and  that  they  shall  be  forever  open  to  the 
use  of  the  public,  free  from  all  claim  or  interference  of  the  landowner 
inconsistent  with  such  use.     Field  v.  Barling,  311. 

87.  Grading  Streets,  Damages  for. — The  owner  of  a  lot  fronting  on  a 
publio  street  is  entitled  to  consequential  damages  arising  from  a  change 
of  the  natural  surface  of  the  street  to  a  legally  established  grade,  if 
the  constitution  of  the  state  declares  that  "  private  property  shall  not 
be  taken  or  damaged  without  just  compensation,"  if  the  lot  is  situated 
in  a  small  town  or  city  in  which  the  necessity  for  such  grading  may 
never  arise.  In  cities  of  this  class  the  dedicator  and  his  assigns  should 
only  be  held  to  give  implied  assent  to  such  improvements  as  would  pat 
the  street  in  a  condition  for  safe  and  reasonably  convenient  uaeupon 
or  near  the  natural  surface,  considering  the  peculiarities  of  the  lo- 
cality.    Davis  v.  Missouri  Pae.  Ry.  Co.,  648. 

88.  Damages  ron  Grading  a  Street  to  a  Previously  Established 
Grade  cannot  include  damages  to  improvements  erected  after  snob 
was  established  as  a  matter  of  record,  ascertainable  by  property  own- 
era.     Davis  v.  Missouri  Pac.  Ry.  Co.,  648. 
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39.  Grading  Struts,  Damages  for. — If  property  is  damaged  by  establish* 
ing  the  grade  of  a  street,  or  by  raising  or  lowering  a  grade  previously 
established,  compensation  is  recoverable  therefor  under  a  constitution 
declaring  that  private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation.     Hickman  v.  City  of  Kansas,  684. 

40.  Control  Otxr  Streets — Power  to  Devote  to  Private  Use. — A  city 
has  ample  power  to  control,  regulate,  and  improve  its  streets  and 
alleys  in  such  manner  as  the  demands  of  the  public  require;  but  it  has 
no  power  to  devote  its  alleys  or  streets,  or  any  part  thereof,  to  a  pri- 
vate use.      Field  .  v  Barling,  311. 

41.  Public  Streets — To  What  Uses  mat  be  Appropriated  —  Railways 
Therein. — Having  the  free  and  exclusive  control  over  streets,  munici- 
pal authorities  may  appropriate  them  to  any  use  not  incompatible  with 
the  primary  object  for  which  they  were  established,  namely,  ordinary 
passage  and  travel.  In  the  application  of  this  rule  a  city  council  may 
lawfully  authorize  the  laying  of  railroad  tracks  upon,  and  water,  sewer, 
and  gas  pipes  under,  public  streets,  and  property  owners  can  neither 
enjoin  such  use,  nor  recover  damages  to  property  occasioned  thereby. 
Barrows  v.  City  of  Sycamore,  400. 

42.  The  Public  Alone  can  Complain  of  Obstructions  to  Streets  result. 
ing  in  no  special  injury  to  an  individual.  Barrows  v.  City  of  Syca- 
more, 400. 

48.  Action  for  Obstructing  Street— Pleading.—  In  an  action  against  a 
city  for  an  injury  to  the  plaintiff's  property  caused  by  the  erection  of  a 
stand-pipe  in  the  street,  certain  counts  of  the  declaration  alleging  that 
the  plaintiff's  property  had  been  depreciated  in  value  because  of  the  dan- 
ger of  the  building  being  destroyed  or  damaged  by  the  stand-pipe  falling 
or  being  blown  upon  it,  or  by  bursting  and  flooding  it  with  water,  but 
alleging  no  fact  upon  which  the  apprehension  of  such  danger  could  be 
based,  fail  to  state  a  good  cause  of  action.  But  a  count  in  such  declaration 
averring  that  "said  stand-pipe  obstructs  the  light  to  said  plaintiffs 
hotel  building,  and  particularly  to  the  parlor  and  sitting-room  in  the 
southwest  corner,"  etc.,  is  a  sufficient  allegation  of  special  injury  to 
entitle  the  plaintiff  to  a  recovery.     Barrows  v.  City  of  Sycamore,  400. 

44.  Public  Streets — Obstructions  in — Right  of  Action.  —No  action  will 
lie  for  an  obstruction  in  a  public  street  if  it  does  not  practically  affect 
the  use  or  enjoyment  of  neighboring  property,  and  thereby  impair  its 
value.  To  warrant  a  recovery  it  must  appear  that  there  has  been  some 
direct  physical  disturbance  of  a  right,  either  public  or  private,  which 
the  plain  tiff  enjoys  in  connection  with  his  property,  and  which  gives  to 
it  an  additional  value,  and  that  by  reason  of  such  disturbance  he  has 
sustained  a  special  damage  with  respect  to  his  property  in  excess  of 
that  sustained  by  the  public  generally.  When  the  action  is  by  an  indi- 
vidual the  special  injury  is  the  gist  of  the  action,  and  unless  it  is  al- 
leged and  proved  there  can  be  no  recovery.  Barrows  v.  City  of  Syca- 
more,  400. 

45.  Public  Streets  —  Obstructions  in  —  Stand-pipe. — Water  and  gas 
pipes,  with  hydrants,  lamp-posts  and  other  appliances,  are  necessary  for 
the  distribution  of  water  and  light  throughout  the  municipality,  and  the 
streets  may  be  legitimately  used  for  that  purpose,  but  water  or  gas 
works  themselves  cannot  be  lawfully  built  in  a  public  street,  as  not 
being  inconsistent  with  the  public  use.  And  placing  a  stand-pipe  in  a 
public  street,  near  the  building  thereon,  is  an  unlawful  use  of  such  street, 
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and  the  dimensions  of  the  structure,  and  the  manner  of  operating  it 
affect  only  the  question  of  damages.     Borrows  v.  City  of Sty  amort,  400. 

46.  Public  Highway— Liability  or  Town.— A  town  cannot  be  held  liable 
for  injuries  resulting  from  the  fright  of  a  horse  caused  by  the  presence 
of  building  materials  in  the  highway,  although  of  such  a  nature  as  to 
frighten  horses  of  ordinary  gentleness,  unless  an  unlawful  or  unreason- 
able use  was  being  made  of  the  highway  in  placing  them  there,  of  which 
fact  the  town  authorities  had  notice.     Loberg  v.  Town  of  Amherst,  69. 

47.  Municipal  Bonds— Fraudulent  Issue— Payment  of  Interest— Estop- 
feu — When  a  municipal  corporation  has  no  power  to  issue  bonds  its  acts 
in  lerying  taxes  for  their  payment  and  the  payment  of  interest  thereon 
is  illegal,  and  can  neither  give  validity  to  the  bonds  nor  estop  the  cor- 
poration from  asserting  their  invalidity.  First  Nat.  Bank  v.  District 
Tp.,  489. 

48.  Municipal  Bonds— Issue  in  Excess  of  Constitutional  Limit  of  In- 
debtedness— Notice  to  Purchaser.— Municipal  bonds  issued  on  a 
contract  which  creates  a  debt  in  excess  of  constitutional  limitations  are 
invalid,  and  a  bona  fide  purchaser  is  charged  with  notice  that  the  indebted- 
ness thus  created  by  the  corporation  is  in  excess  of  the  amount  limited 
by  the  constitution.    First  Nat.  Bank  v.  District  Tp.,  489. 

49.  A  Municipal  Corporation  is  Liable  for  Its  Negligent  Failure  to 
Collect  Moneys  Due  from  Property  Owners  for  the  improvement 
of  a  public  street,  and  an  action  may  be  sustained  by  the  contractor  who 
did  such  work  and  is  entitled  to  such  moneys  when  collected,  though  in 
his  contract  he  stipulated  he  would  look  to  a  special  fund  for  payment, 
and  would  not  compel  the  city,  by  legal  process  or  otherwise,  to  pay  for 
the  improvement  out  of  any  other  fund.  There  is  nothing  in  this  stipu- 
lation absolving  the  city  from  the  duty  of  making  the  assessment  and 
enforcing  its  collection,  and  its  failure  to  perform  such  duty  renders  it 
answerable  for  the  consequent  damages.  Commercial  Nat.  Bank  v.  Port- 
land, 854. 

CO.  Constitutional  Law— Aldermanic  Representation. — It  is  not  imper- 
ative that  there  shall  be  aldermanic  representation  in  towns  and  cities 
under  the  constitution  of  Colorado.     Mayor  v.  Shnttuck,  208. 

61.  Public  Officers— Removal  of— Means  of  Exercising  Power  of. 
When  a  municipal  ordinance  provides  for  the  removal  of  officers  for 
specific  causes,  but  does  not  point  out  the  means  whereby  the  removal 
is  to  be  effected,  the  means  necessary  to  the  exercise  of  the  power  pasa 
as  incidents  of  the  grant.     State  v.    Walbrid'je,  663. 

62.  The  Removal  of  an  Officer  of  a  municipal  corporation  for  just  and 
reasonable  cause  is  one  of  its  common-law  powers.  State  v.  Walbridg*. 
663. 

*3.  Public  Officers,— A  Municipal  Ordinance  Authorizing  the  Mayor 
to  Remove  an  Officer  for  Causr  is  valid,  and  entitle*  the  mayor  to 
exercise  all  powers  inoident  to  the  authority  conferred,  such  ae  giving 
notice  to  the  accused  of  the  charges  against  him,  aud  hearing  witness** 
offered  in  his  behalf  or  in  support  of  such  charges.     Stat4  v.  WaWridf  , 

663.  

See  Boundaries;  Injunctions,  2-4)  Statute*,  It. 

MURDER. 

8ee  Homicide, 
Am.  Br.  Rep,  Vol  XLI.-81 


962  Index. 

NAMES. 
See  Judgments,  3,  4,  6. 

NAVIGATION. 

See  Waters,  1. 

NECESSARIES. 
8ee  Husband  and  Wife,  1;  Marriaqb  and  Divorch. 

NEGLIGENCE. 

I.  Who  mat  Recovkb  tor. — To  maintain  an  action  for  negligence  the 
plaintiff  must  show  the  existence  of  a  duty  to  him  on  the  part  of  the 
defendant.     Bottoms  v.  Seaboard  etc  B.  B.  Co.,  799. 

S.  Who  Should  Suffer  job. — Where  one  of  two  innocent  partiea  must 
suffer  from  negligence  the  loss  should  he  borne  hy  him  through  whose 
negligence  the  mishap  was  brought  about.      Wittenbrock  v.  Parker,  172. 

8.  Proximate  Cause. — The  failure  of  the  owner  of  a  gin  to  perform  his 
contract  to  gin  the  cotton  of  another  within  a  specified  time  is  not 
the  proximate  cause  of  its  subsequent  loss  by  fire  while  at  his  gin. 
Such  breach  of  contract  is  only  one  of  antecedent  events,  without  which 
the  loss  would  not  have  occurred.     James  v.  James,  95 

4.  A  Child  is  held  to  such  care  and  prudence   only  as  are  usual  among 

children  of  his  age  and  capacity.     Haynes  v.  Baleigh  Gas  Co,,  786. 

5.  Contributory    or  Infant. — An   infant  only   twenty-two  months  old 

is  incapable  of  contributory  negligence.  Bottoms  v.  Seaboard  etc.  B.  B. 
Co.,  799. 
0.  Contributory  of  Parent. — The  contributory  negligence  of  a  parent 
cannot  relieve  from  liability  to  an  infant,  itself  of  too  tender  years  to  be 
chargeable  with  negligence,  a  person  throngh  whose  negligence  such 
infant  has  been  injured.     Bottoms  v.  Seaboard  etc.  B.  B.  Co.,  799. 

T.    CONTBIBUTORY,     IN     TaKINQ    HOLD     OF     A      LlVB    ELECTRIC     WlRE.     A 

child  ten  years  of  age  is  not  chargeable  with  contributory  negligence 
because  he  took  hold  of  a  wire  in  the  street  charged  with  a  deadly  car* 
rent  of  electricity,  if  there  was  nothing  from  which  even  an  adult  could 
have  inferred  that  the  wire  was  carrying  any  current  of  electricity 
whatever.     Haynes  v.  Baleigh  Oas  Co.,  786. 

8.  Electric  Wires    in  Streets. -^-A  corporation  permitted  to  construct 

and  maintain  a  line  of  electric  wires  in  the  public  streets,  for  the  pur- 
pose of  private  gain,  owes  the  duty  to  persons  upon  such  streets 
of  so  conducting  its  business  as  not  to  injure  them.  It  must,  therefore, 
keep  its  wires  out  of  the  way  of  persons  using  the  streets  so  that  they 
will  not,  by  coming  in  contact  with  such  wires,  receive  personal  injuries. 
Haynes  v.  Baleigh  Gas  Co.,  786, 

9.  Electric  Corporations  Permitted  to  Use  the  Public  Streets  for  their 

own  purposes  must  be  required  to  exercise  the  utmost  degree  of  care  in  the 
construction,  inspection,  and  repair  of  their  wires  and  poles,  to  the  end 
that  travelers  along  the  highway  may  not  be  injured  by  their  appliances. 
Haynes  v.  Baleigh  Gas  Co.,  786. 

10.  Electric  Wires. — Proof  That  Therb  was  a  Live  Wire  Carry- 
ing a  Deadly  Current  of  Electricity  down  in  the  public  streets 
raises  the  presumption  that  some  one  failed  in  his  duty  to  the  public. 
Haynes  v.  Baleigh  Gas  Co.,  786. 
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11.  PfiEST/MPTION     OF    FROM     INJURY     YROM    ELECTRIC     WlRES.— If  a    Cor- 

poration  is  permitted  to  maintain  electric  wires  in  the  public  street* 
and  one  of  such  wires  is  detached  from  a  tree  to  which  it  has  been 
fastened,  and  is  hanging  to  the  ground  charged  with  a  deadly  cur- 
rent of  electricity,  which  it  received  in  coming  in  contact  with  the  feed 
wire  of  another  corporation,  and  a  boy  taking  hold  of  the  wire  is  killed, 
the  corporation  to  which  the  detached  wire  belongs  is  presumed  to  have 
been  negligent,  and  must  assume,  in  an  action  for  damages  resulting 
from  such  killing,  the  burden  of  proving  that  there  was  no  negligence 
on  its  part     Haynes  v.  Raleigh  Oas  Co.,  786. 

12.  Evidence  that  there  was  published  in  the  newspapers  of  the  city  a 
statement  by  an  electric  railway  company  that  its  current  was  not 
a  deadly  one  is  not  admissible  in  favor  of  an  electric  corporation 
sued  for  damages  sustained  from  one  of  its  wires  becoming  detached, 
falling  to  the  ground,  and  transmitting  from  the  feed  wire  of  the  rail* 
road  company  a  deadly  current  with  which  a  boy  came  in  contact  to  the 
loss  of  his  life.  The  defendant  corporation  had  no  right  to  act  upon 
this  statement  without  examination  and  further  inquiry.  Haynes  r. 
Raleigh  Oas  Co.,  786, 

IS.  Contributory  Negligence — Nonsuit. — Proof  of  contributory  negli. 
gence  must  be  clear  and  decisive  to  warrant  a  nonsuit,  or  an  absolute  direc- 
tion to  the  jury  on  that  ground.  And  it  was  held  in  this  case  that  the 
evidence  did  not  show  clearly  and  decisively  that  the  plaintiff's  intes- 
tatewaa  guilty  of  contributory  negligence,  so  as  to  justify  a  nonsuit  on 
that  ground,  and  that  it  was  properly  a  question  for  the  jury,  in  view 
of  all  the  facts  and  circumstances  disclosed.  Thoresen  v.  La  Crosse  etc 
Ry.  Co.,  64. 

See  Carriers,  8:  Damages, 4;  Master  and  Servant,  4;  Municipal  Cor- 
porations, 49;  Pleading,  4;  Release;  Telegraph  Companies. 

NEGOTIABLE  INSTRUMENTS. 

1.  Indorsement  or — Parol  Evidence  to  Vary.— Parol  proof  of  a  con- 

temporaneous parol  agreement  is  admissible  to  plain  or  qualify  a  blank 
indorsement  of  a  promissory  note  in  an  action  between  the  parties 
thereto.     Holmes  v.  First  Nat.  Bank,  733. 

2.  Indorsement  in  Blank— Parol  Evidence  to  Vary.— A  blank  indorse. 

meut  of  a  negotiable  instrument  before  due,  transferred  to  a  boon  Jids 
holder  in  the  due  course  of  business,  establishes  a  liability  whioii  cannot 
be  varied  by  parol  evidence.  Holmes  v.  First  Nat.  Bank,  733. 
S.  Blank  Indorsements— Parol  Evidence  to  Vary.— As  between  the 
parties  to  a  negotiable  instrument,  a  blank  indorsement  may  be  modi- 
fied by  parol  evidence,  and  the  entire  transaction  may  be  thus  shown, 
although  resting  partly  in  writing  and  partly  in  parol.  Thie  does  not 
affect  a  third  party  who  is  a  holder  without  notice  before  due,  and  for 
ft  valuable  consideration.      Holmes  v.  First  Nat.  Bank,  733. 

NEWSPAPERS. 
8ee  Libel,  5-9;  Negligence,  It 

NEW  TRIAL. 
Bee  Appeal,  3,  6,  It. 
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NONSUIT. 

See  Negligence,  13. 

NOTICE. 

1.  Notice,  When  must  be  Proved.  — If  a  mortgage  was  given  upon  real  prop- 

erty and  duly  placed  upon  record  at  the  time  when  the  title  appeared 
by  the  record  to  be  free  from  all  other  liens,  and  a  suit  is  afterwards 
brought  to  foreclose  the  mortgage,  which  was  satisfied  of  record,  on  the 
ground  that  such  satisfaction  was  entered  by  mistake,  the  plaintiff  must 
assume  the  burden  of  proving  that  the  mortgagee  of  the  second  mort- 
gage took  it  with  notice  that  the  prior  mortgage  had  not  in  fact  been 
satisfied.     Wiltenbrock  v.  Parker,  172. 

2.  Conveyance — Registry  Acts. — The  Record  of  a  Conveyance  of  Real 

Property  Made  by  One  Having  no  Title  Thereto  does  not,  after  his 
acquisition  of  the  title,  operate  as  constructive  notice  to  subsequent  pur- 
chasers from  him.  An  intending  purchaser  who  searches  the  records 
from  the  time  of  the  acquisition  of  such  title  does  his  whole  duty,  and 
cannot  be  deprived  of  the  benefit  of  his  purchase,  though  Uie  prior  deed 
made  by  his  grantor  before  acquiring  title  was  in  such  form  that  on  the 
acquisition  of  the  title  it  vested  in  the  first  grantee  as  against  all  per- 
sons having  notice  of  the  conveyance.  Ford  v.  Unity  Church  Society, 
711. 
See  Acknowledgment;  Agency,  4,  5;  Appeal,  4,  5;  Attorney  and 
Client,  2,  3;  Carriers,  3;  Estoppel;  Judgments,  4;  Masteb  and 
Servant,  3;  Officers,  15,  18;  Schools,  2. 

NUISANCE. 

1.  Livery-stables  in  municipalities  are  not  per  se  nuisances.     They  may 

become  such  if  not  constructed  and  used  in  a  proper  manner.  Phillips 
v.  Denver,  230. 

2.  Pollution   of  Stream. — The  fact  that  the  stream  into  which  it  is 

proposed  to  empty  city  sewage  by  system  of  sewers,  near  the  com- 
plainant's farm,  is  not  a  running  stream  during  all  portions  of  the  year, 
but  in  very  dry  weather  contains  only  small  pools  standing  in  the 
deeper  parts  of  its  channel,  serves  only  to  aggravate  the  nuisance, 
especially  when  the  complainant's  land  is  situated  but  a  little  distance 
from  the  proposed  point  for  the  discharge  of  the  sewage.  Village  of 
Dwight  v.  Hayes,  367. 
Se*  Compromise,  2;  Injunctions,  1,  6;  Municipal  Corporations,  19; 
Railroads,  18. 

OBSTRUCTIONS. 
See  Easements;  Highways,    1;   Injunctions,  1,  2;  Municipal  Corpora- 
tions, 42,  46. 

OCCUPATIONS. 
See  Municipal  Corporations,  19. 

OFFICERS. 
1.  Official  Bond— Office  of.— The  official  bond  given  by  a  public  officer 
does  not  extend  his  legal  liability.     Its  office  is  to  secure  the  faithful 
*   and  prompt  performance  of  his  duties.      Wilson  v.  People,  243. 
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2.  Liability    fob  Safekeeping  of  Monkt. — A  public  officer  receiving 

money  by  virtue  of  hia  office  is  a  bailee.  The  extent  of  hia  liability  is 
that  imposed  by  law.  When  unaffected  by  constitutional  or  legislative 
proviaioug  hia  duty  and  liability  are  measured  by  the  law  of  bailment. 
Wilson  v.  People,  243. 

3.  Liability  for  Safekeeping   of   Monet.  —  A  clerk   of  a    court   who 

receive8  money  by  virtue  of  hia  office,  and  deposit*  it  in  a  bank  of 
reputed  solvency,  and  in  doing  so  ac>*  aa  prudent  men  ordinarily  do 
with  their  own  funds,  is  not  liable  for  the  subsequent  losa  of  the  money 
through  the  failure  of  such  bank.  Nor  are  his  sureties  on  his  official 
bond  liable  in  such  case.      Wilson  v.  People,  243. 

4.  Public  Office  is  not  Property  within  the  meaning  of  constitutional 

provisions  providing  that  no  person  shall  be  deprived;  of  .life,  liberty,  or 
property  without  due  process  of  law.     Attorney  Qenenal  v.  Jochim,  606. 

5.  Appointment  or  Election  to  Public  Office  does  not  establish  con- 

tract relations  between  the  person  appointed  or  elected  and  the  public 
Attorney  General  v.  Jochim,  660. 

6.  Public  Offices  are  Delegations  of  Portions  of  Sovereign  Power 

for  the  welfare  of  the  people.  They  are  not  the  subject  of  contracts, 
but  are  agencies  for  the  state,  revocable  at  pleasure  by  the  authority 
creating  them,  unless  such  authority  is  limited  by  the  power  which 
conferred  it.     Attorney  General  v.  Jochim,  606. 

7.  Removal  from  Public  Office  is  not  a  deprivation  of  the  officer  of  prop- 

erty, even  if  the  removal  must  be  for  cause,  upon  specific  charges,  and 
after  an  opportunity  to  be  heard.     Attorney  General  v.  Jochim,  606. 

8.  Legislative  Power  to  Create,  Fill,  and  Remove  from  Office. — The 

legislature,  having  the  power  to  provide  for  the  creation  of  a  public 
office,  has  power  to  declare  the  manner  in  which  such  office  shall  be 
filled,  and  also  provide  for  removals  therefrom.     Trimble  v.  People,  236. 

9.  Creation  of  Office  and  Removal  Therefrom. — When  an  office  is  cre- 

ated by  statute  and  the  manner  of  filling  it  and  the  mode  of  removal 
are  also  provided  by  statute,  the  question  of  removal  therefrom  and  the 
causes  therefor  are  not  affected  by  a  constitutional  provision  relating 
to  removals  from  office.     Tiimble  v.  People,  236. 

10.  Removal  of. — The  legislature  may  remove  public  officers,  not  only  by 
abolishing  the  office,  but  by  act  declaring  it  vacant,  and  may  lodge 
the  power  to  remove  from  statutory  offices  in  boards  or  other  officers, 
subject  to  statutory  regulations.     Attorney  General  v.  Jochim,  606. 

11.  Removal. — A  constitutional  state  officer  takes  office  subject  to  an  exist* 
ing  constitutional  provision  that  he  may  be  removed  by  the  governor  for 
specified  reasons,  and  the  governor  may  so  remove  him  without  a  trial 
by  jury,  and  the  intervention  of  the  constitutional  judiciary.  Attorney 
General  v.  Jochim,  606. 

12.  Office  Taken  Subject  to  What  Conditions.— Statutory  offices 
are  taken  subject  to  legislative  aotion  as  to  removal,  and  constitutional 
offices  are  taken  subject  to  constitutional  provisions  and  changes;  both 
classes  of  offices  are  taken  upon  the  terms,  and  subject  to  the  conditions 
existing  by  law.     Attorney  General  v.  Jochim,  606. 

13.  Power  of  Governor  to  Remove  Officer.— When  a  statu  ts  creating  an 
office  also  provides  that  the  governor  may  remove  the  incumbent 
therefrom  for  cause,  provided  the  removal  is  not  mads  for  political  rea- 

and  the  cause  of  removal  is  stated  in  writing,  the  governor  may 
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remove  such  officer  for  any  cause  other  than  political.  Of  the  suffi- 
ciency of  the  cause  he  is  the  sole  judge.     Trimble  v.  People,  236. 

14.  Power  of  Governor  to  Remove  Officer.— When  a  Btatute  creating  a 
public  municipal  office  invests  the  governor  with  power  to  remove  the 
incumbent  therefrom  for  cause,  without  restriction  except  that  the 
removal  must  not  be  made  for  political  reasons,  and  that  the  cause  there- 
for  must  be  stated  in  writing,  the  governor  is  not  required,  as  a  pre- 
requisite to  removal,  for  any  other  cause,  to  institute  an  investigation 
in  the  nature  of  a  judicial  or  quasi  judicial  inquiry.  The  cause  sufficient 
to  warrant  removal  is  to  be  determined  solely  by  the  governor.  No 
mode  of  inquiry  being  prescribed,  he  is  at  liberty  to  adopt  such  mode 
as  to  him  Bhall  seem  proper,  without  interference  from  the  courts. 
Hence,  his  refusal  to  hear  counsel  is  not  fatal  to  his  action,  because  he 
may  proceed  ex  parte  if  he  so  desires.     Trimble  v.  People,  236. 

15.  Constitutional  Law— Removal  from  Office  by  Governor. — When 
the  state  constitution  invests  the  governor  with  power  to  remove  certain 
constitutional  state  officers  for  gross  neglect  of  official  duty,  it  is  the 
duty  of  the  governor,  upon  discovering  such  neglect,  to  remove  them 
after  notice  to  them  of  the  charge,  and  an  opportunity  to  be  heard,  and 
although  his  action  is  in  a  sense  judicial,  it  is  no  valid  objection  thereto 
that  he  acts  both  as  accuser  and  judge.     Attorney  General  v.  Joefiim,  606. 

16.  Constitutional  Law— Removal  from  Office  by  Governor — Gross 
Neglect  of  Official  Duty. — When  the  constitution  makes  it  the  duty 
of  the  secretary  of  state,  as  a  member  of  a  board  of  state  canvassers,  to  can- 
vass returns  and  certify  the  result  of  elections,  it  is  gross  neglect  of  offi- 
cial duty  on  his  part  to  fail  to  perform  such  official  duty,  and  to  permit 
an  erroneous  canvass  by  clerks  or  deputies,  and,  although  such  erro- 
neous canvass  is  not  permitted  intentionally  or  willfully,  it  is  the  duty  of 
the  governor,  upon  discovering  such  neglect,  to  remove  such  officer  from 
office  when  he  is  invested  with  such  power  under  the  state  constitution. 
Attorney  General  v.  Jochim,  606. 

17.  Constitutional  Law — Removal  from  Office. — Citation  by  the  governor 

to  state  officers  to  appear  before  him  and  show  cause  why  they  should 
not  be  removed  from  office  is  not  such  an  official  act  as  needs  authenti- 
cation, within  the  meaning  of  a  constitutional  provision  requiring  that 
*'  all  official  acts  of  the  governor,  his  approval  of  the  laws  excepted,  shall 
be  authenticated  by  the  great  seal  of  the  state,"  especially  when  he  is 
citing  the  custodian  of  the  great  seal  before  him  upon  charges  of  official 
misconduct.     Attorney  General  v.  Jochim,  606. 

18.  Removal  From  Office  for  Cause  Cannot  Take  Place  Without 
Notice  to  the  accused  officer.  Though  the  law  conferring  authority  to 
make  such  removal  does  not  expressly  provide  for  such  notice,  still  it 
must  be  presumed  to  have  been  intended  as  a  prerequisite  to  the  exer- 
cise of  the  power.     State  v.   Walbridge,  663. 

19.  Constitutional  Law — Removal  From  Office,  for  What  Causes  mat 
be  Authorized. — If  the  constitution  of  the  state  declares  that  the  legis- 
lature shall,  in  addition  to  other  penalties,  provide  for  removal  from 
office  of  county,  city,  town,  and  township  officers  on  conviction  of  ille- 
gal, corrupt,  or  fraudulent  violation  or  neglect  of  official  duty,  the  legis- 
lature is  not  thereby  limited  to  the  power  of  passing  laws  for  the 
removal  of  officers  on  the  ground  specified  in  this  provision  of  the  con- 
stitution.    Slate  v.  Walbridge,  663. 
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20.  Removal— Question  tor  the  Courts.— Though  thb  removal  of  an 
officer  for  cause  is  authorized  by  law,  the  courts  must  determine  the 
sufficiency  of  the  alleged  cause.     State  v.  Walbridge,  663. 

See  Constitutions,  5;  Indictment,  1;  Municipal  Corporations,  51-61; 
Statutes,  20;  Taxes,  8. 

ORDINANCES. 
8m  Evidence,  11;  Injunction,  3;  Municipal  Corporations,  8-43;  Rail- 
roads, 25. 

OYER. 
See  Trial,  4,  6. 

PARENT  AND  CHILD. 
8m  Adoption;  Negligence,  6;  Sales,  2;  Wills,  7. 

PAROL. 
See  Evidence;  Trusts,  1,  2, 

PARTIES. 

See  Appeal,  4,  5;  Contracts,   11,   12;  Corporations,'  7|  Guardian    and 

Ward,  1,  3;  Infants;  Trusts,  6;  Witnesses,  4. 

PARTITION. 

1.  A  Parol  Partition,  Though  Some  op  the  Parties  are  Married 
Women  and  their  husbands  did  not  join  therein,  if  fair  and  equal  and 
followed  by  possession  in  severalty  taken  and  held  in  accordance  there* 
with,  passes  the  equitable  title,  and  the  courts  will  confirm  such  parti- 
tion and  vest  the  legal  title  in  the  respective  parties.  Sutton  v.  Porter 
645. 

f.  A  Parol  Partition,  in  which  one  of  the  tenants  in  common  did  not  join 
at  the  time,  may  be  ratified  by  him  afterwards  by  taking  possession  of 
and  conveying  the  part  assigned  to  him.     Suiter  v.  Porter,  645. 

S.  Probate  Partition,  Jurisdiction  to  Make,  When  Lost.  —  Under  a  stat- 
ute declaring  that  partition  of  the  estate  of  a  decedent  may  be  ordered 
•n  the  petition  of  any  person  interested  therein,  and  such  petition  may 
be  filed  and  notice  given  at  any  time  before  the  entry  of  the  decree  of 
distribution,  a  petition  filed  after  the  entry  of  such  decree  cannot  give 
the  court  jurisdiction  to  proceed  to  make  partition.  Buckley  v.  Superior 
Court,  135. 

4,  Probate  Partition  Cannot  be  Made  Except  of  Estates  of  Which  the 
Decedent  Died  Seised  in  Severalty,  and  this  remains  true,  though 
one  of  the  heirs  is  the  owner  of  the  other  moiety  of  the  property.  The 
subject  matter  of  the  jurisdiction  is  the  property  of  the  decedent  only, 
and  this  jurisdiction  cannot  be  extended  even  by  the  consent  of  the  par* 
ties  interested.  Buckley  v.  Superior  Court,  135. 
8m  Private  Wats,  L 

PAYMENT. 

8m  Debtor  and  Creditor. 
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PENALTY. 

See  Definitions. 

PERJURY. 
Variance. — When  an  indictment  for  perjury  is  based  npon  a  written  in* 
atrument  set  out  therein  in  hoc  verba,  and  the  instrument  offered  in 
evidence  bears  a  different  date  from  the  one  set  out,  the  variance  is  ma* 
terial  as  to  matter  of  description,  and  a  conviction  on  such  evidence 
cannot  be  sustained.     Dill  v.  People,  254. 

PERSONAL  PROPERTY. 
See  Distribution;  Sales. 

PLEADING. 

1.  Demurrer— Harmless  Error. — It  is  only  when  the  allegations  of  a 

proper  paragraph  of  pleading  may  be  established  by  proof  under  other 
paragraphs  that  the  sustaining  of  a  demurrer  to  the  paragraph  in  ques- 
tion is  held  harmless.     Barnard  v.  Sherlcy,45i. 

2.  Ait  Answer  is  not  Frivolous  unless  it  appears  to  be  so  by  the  bare 

statement  of  it,  and  without  argument.     The  Victorian,  838. 

S.  A  Motion  to  Strike  Out  part  of  a  pleading  as  irrelevant,  should  be 
denied  if  it  states  a  semblance  of  a  cause  of  action  or  of  defense.  The 
proper  mode  of  testing  the  sufficiency  of  a  cause  of  action  or  of  defense 
is  by  demurrer,  and  not  by  motion  to  strike  out.     The  Victorian,  838. 

4.  Evidence. — The  Wisconsin  statute,  Sanborn  and  Berry  man's  Annotated 
Statutes,  section  1816  a,  gives  a  right  of  action  against  a  railroad  com- 
pany for  injuries  sustained  by  one  employee  through  the  negligence  of 
a  co-employee.  And  the  rules  of  pleading  require  that  the  allega- 
tions of  a  complaint  in  an  action  under  this  statute  shall  show  clearly 
the  relation  between  the  negligent  party  and  the  company  relied  on, 
and  the  proofs  must  be  confined  to  the  allegations  made.  Atbrecht  v. 
Milwaukee  etc  Ry.  Co.,  30. 

See  Indictment,  2;  Injunctions,  6;  Limitations  or  Actions,  1-4;  Master 
and  Servant,  2,  4. 

PLEDGE. 

1.  Assignment   of  bt  Administrator. — An   administrator  may  sell  at 

private  sale,  without  notice,  his  interest  in  securities  held  by  the 
decedent  as  pledgee,  at  the  time  of  his  death,  without  demanding  pay* 
ment  of  the  pledgor.  The  rights  of  the  latter  are  not  affected  by  such 
assignment.     Drake  v.  Cloonan,  586. 

2.  Assignment   or. — A    pledgee    of    personalty  or  securities    cannot,   to 

the  injury  of  his  pledgor,  transfer  the  pledge  or  divest  the  pledgor  of 
title  thereto  until  he  has  demanded  payment,  and  given  the  pledgor 
opportunity  to  redeem,  and  then  only  at  public  sale  and  on  notice. 
Drake  r.  Cloonan,  586. 

POLICE  POWER. 
See  Lnterstats  Commerce,  2,  3;  Railroads,  4;  Scndat. 

POLLUTION. 
See  Easements,  4;  Injunctions,  7;  Nuisance,  2;  Waters,  2,  ft, 
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POSSESSION, 
See  Sales,  1-3. 

PRESUMPTIONS. 
8e«  Nmuoknci,  10,  11;  Officers,  18;Rbwa*i», 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINOIPAL  AND  SURETY. 
See  Suretyship. 

PRIORITY. 

8ee  Mechanics'  Liens,  1,  % 

PRIVATE  WAYS. 

1 .  Ways  or  Necessity — P  artiti  on.  —Oh  the  partition  by  Judgment  of  a  tract 

of  land,  if  one  of  the  parcels  set  aside  to  be  held  in  severalty  is  so  situ- 
ated that  a  way  of  necessity  would  he  implied  in  it*  favor  had  it  been 
conveyed  by  all  the  tenants  in  common  to  one  of  their  number,  the  same 
implication  arises  in  favor  of  the  person  to  whom  it  was  set  aside  by  such 
judgment  and  his  successor  in  interest,  whether  the  way  was  referred 
to  in  the  judgment  or  not.     Blum  v    Weston,  188. 

2.  Way  of  Necessity.  —  The  Righto*  a  Way  of  Necessity  Passes  with 

each  successive  transfer  of  the  title,  whether  voluntary  or  involuntary. 
Blumr.  Weston,  188. 

8.  A  Right  of  Wat  of  Necessity  cannot  be  denied  on  the  ground  that 
such  a  way  could  be  procured  by  condemnation  under  the  statute. 
Blum  v.  Weston,  188. 

a.  Way  of  Necessity. — It  is  no  answer  to  the  existence  of  a  way  of  neces- 
sity that  the  persona  over  whose  land  it  is  claimed  should  hare  desig- 
nated its  locality,  as,  if  they  did  not,  the  owners  of  the  dominant  estate 
could  designate  it.     Blum  v.   Weston,  188. 

f.  Way  of  Necessity,  Laches  in  Claiming. — A  way  having  been  created  by 
necessity  for  its  use  cannot  be  extinguished  so  long  as  the  necessity  con- 
tinues to  exist,  and  therefore  continues  though  uot  claimed  for  many 
years  during  which  another  right  of  way  was  used  under  a  special  agree- 
ment    Blum  r.  Weston,  188. 

See  Eminent  Domain,  4, 

PRIVILEGE. 

See  Witnesses,  4. 

PRIVILEGED  COMMUNICATION& 
See  Libel,  1,  2,  5,  8,  9. 

PROBATE  COURT. 
See  Appeal,  1,  2;  Executors  and  Administrators,  3,  4;  Jurisdiction,  0,  7. 

PROCESS. 
Exemption  from  Service  of. — There  can  be  no  valid  service  of  a  summons 
upon  a  justice  of  the  peace  while  holding  court  nor  upon  a  party  of 
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witness  in  attendance  upon,  and  in  the  presence  of,  the  court.    Cameron 
T.  Roberta,  43. 
8m  Constitutions,  3-6;  Corporations,  8-10;  Guardian  and  Ward,  2,  3; 

Judgments,  6;  Sheriffs;  Witnesses,  4. 

PRODUCTION  OP  BOOKS. 
8ee  Appeal,  17;  Constitutional  Law,  7. 

PROMOTERS. 
See  Mechanics'  Liens,  2. 

PROFITS. 
See  Damages,  5. 

PROXIMATE  CAUSE. 
See  Negligence,  3. 

PUNISHMENT. 
8m  Larceny;  Municipal  Corporations,  34;  Statutes,  IS. 

QUANTUM  MERUIT. 
See  Contracts,  19;  Master  and  Servant,  2. 

QUO  WARRANTO. 
Elections. — In  an  action  of  quo  warranto  to  test  the  right  to  an  elective 
office  the  real  issue  is,  Who  received  a  plurality  of  the  legal  votes  acta* 
ally  cast  at  the  election?     Ballots  offered,  hut  rejected  by  the  inspect* 
ors,  are  unavailable  for  either  candidate.      State  v.  Hanson,  38. 

RAILROADS. 

L  Constitutional  Law — Corporations— Amendment  of  Charters. — 
Whenever  the  charters  of  railroad  companies  become  obstacles  in  the  way 
of  the  legislature  to  regulate  the  roads  so  as  to  make  them  subserve  the 
public  interest,  to  the  fullest  extent  practicable,  their  charters  are,  in 
that  respect,  injurious  to  the  citizens  of  the  state,  and  can  be  amended 
under  a  reserved  power,  as  to  defects,  in  such  manner  as  is  just  to  the 
corporators.     Leep  v.  St.  Louie  etc.  Ry.  Co.,  109. 

2.  Constitutional  Law — Corporations— Amendment  of  Charters— Con- 
trol of  Wage  Contracts. — The  legislature  cannot,  under  reserved 
power  by  way  of  amendment  of  charters,  fix  or  limit  the  compensation 
of  employees  of  railroad  companies,  but  it  may  require  them  to  pay  for 
the  labor  of  such  employees  when  the  labor  is  fully  performed  at  the 
end  of  their  employment.      Leep  v.  St.  Louis  etc.  Ry.  Co.,  109. 

S.  Constitutional  Law — Regulation  of  Railroads. — The  franchises  of 
railroads  acting  under  charters  or  acts  of  incorporation  are  of  a  public 
nature  so  far  as  the  safety,  convenience,  and  comfort  of  passengers  are 
concerned.  Reasonable  regulations,  affecting  the  conduct  of  such  pub. 
lie  employments,  are  fit  subjects  for  legislative  action.  The  legislature 
may  provide  means  for  remedying  such  evils,  as,  in  its  opinion,  may 
•zist  in  the  management  of  these  public  agencies  of  transportation.  In 
doing  so  it  may  sometimes  impose  restrictions,  which  are  deemed  to 
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be  necessary  upon  the  use  and  enjoyment  of  property.  Burdiek  r. 
People,  329. 
4.  Rxgulation  07  BUSINESS  or— POLIOB  Power. — The  business  of  a 
railroad  carrier,  and  incidentally  the  manner  of  the  sale  of  its  tick* 
eta  to  points  within  the  state,  is  a  proper  subject  for  the  exercise  of  the 
police  power  of  a  state,  and  may  be  regulated  by  legislative  action. 
Burdiek  v.  People,  329. 

6.  Constitutional  Law  —  Regulation  or  Salb  or  Railroad  Tickets  — 

Folic*  Powkr, — A  statutory  requirement  that  railroad  tickets  shall  be 
sold  only  by  authorized  agents  is  merely  a  police  regulation  as  to  the 
manner  in  which  the  business  of  the  carrier  shall  be  conducted,  and  is 
not  unconstitutional  as  a  grant  of  a  special  privilege  to  a  class  of  per- 
sons,  nor  as  creating  a  monopoly  of  the  ticket  business,  nor  as  abridg- 
ing the  privileges  or  immunities  of  citizens.  Burdiek  r.  People,  329. 
&  Evidence  or  Schedule  or  FREIGHTS  AND  Fares. — When  a  certifi- 
cate attached  to  a  copy  of  a  schedule  of  freights  and  fares  prepared 
by  railroad  commissioners,  shows  that  the  schedule  was  published  for 
the  time  required  by  law,  such  certificate  and  copy  of  the  schedule  are 
admissible  as  prima  facie  evidence  of  the  schedule  prepared  and  adopted 
by  the  commissioners.     Chicago  etc  R.  R.  Co.  r.  Jones,  278. 

7.  Right  to  Regulate   Freights  and  Fares. — A  statute  granting  power 

to  a  railroad  commission  to  make  a  schedule  of  reasonable  maximum 
rates  of  charges  for  the  transportation  of  freight  and  passengers  does 
not  impair  the  obligations  of  contracts  contained  in  railroad  charter 
providing  that  the  companies  may  fix  suoh  rates  in  so  far  as  they  are 
not  in  conflict  with  the  general  law  of  the  state.  When  such  schedule 
is  established  by  the  commission,  the  rates  fixed  by  the  railroad  com- 
panies must  conform  to  its  requirements.  Chicago  etc  R.  R.  Co.  v.  Jones, 
278. 

8.  Legislative  Power  to  Fix  Freight  and  Fare  Charges.— The  leg- 

islature has  power  to  declare  what  are  reasonable  rates  of  oompensa* 
tion  for  the  carriage  of  freights  and  passengers  by  railroads,  but,  in  the 
absence  of  statutory  regulation,  the  courts  must  decide  what  are  reason- 
able rates.  Chicago  etc.  R.  R.  Co.  v.  Jones,  278. 
f.  Regulation  of  Freights  and  Fares — Powers  or  Legislators  and 
Commissions. — The  legislature  has  power  to  directly  fix  the  rates  of 
charges  to  be  made  by  railroads  for  the  carriage  of  freights  and  pas- 
sengers. It  also  has  the  right  to  declare  what  is  reasonable.  When  it 
does  so,  its  declaration  is  eonolnsive  as  to  the  reasonableness  of  the  rates; 
and  a  charge  beyond  the  maximum  fixed  by  it  must  be  regarded  as 
unreasonable;  but,  when  the  legislature  creates  a  commission  to  regu- 
late the  rates  of  charges,  such  commission  has  no  power  to  make  a 
schedule  of  rates  which  shall  be  final  and  conclusive  evidence  as  to  the 
reasonableness  of  the  charges,  because  jndicial  inquiry  is  thus  out  off. 
Chicago  etc  R.  R.  Co.  v.  Jones,  278. 

10.  Regulation  or  Freights  and  Fares— Power  or  Commission.— A 
statute  omitting  to  fix  maximum  rates  of  charges  for  the  carriage  of 
freights  and  passengers  by  railroads,  but  oreating  a  commission  with 
authority  to  make  schedules,  which  shall  be  prima  facie  evidence  of 
the  reasonableness  of  rates  to  be  charged,  is  valid.  Chicago  etc  R.  R. 
Co.  v.  Jones,  278. 

11.  Regulation  or  Freights  and  Fares. — The  power  to  regulate  and  con- 
trol the  charges  of  railroad  companies,  or  other  agencies  engaged  in  pub- 
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lie  employments,  is  legislative  and  not  judicial.  Independently  of 
constitutional  provisions,  the  legislature  has  power  to  regulate  freight 
and  passenger  charges  of  railroad  companies,  and  the  charges  for  serv- 
ices of  other  employments  public  in  character,  subject  only  to  such 
restraints  as  are  imposed  by  charter,  contracts,  and  by  the  authority  of 
Congress  to  regulate  foreign  and  interstate  commerce.  Chicago  etc 
R.  R.  Co.  v.  Jones,  278. 

12.  Regulation  of  Freights  and  Fares  bt  Commissioners.— A  statute 
not  attempting  to  fix  freights  and  fares  to  be  charged  by  railroad  com- 
panies, but  merely  authorizing  a  board  of  commissioners  to  make  a 
schedule  of  rates  which  shall  be  prima  facie  evidence  of  the  reasonable- 
ness thereof,  is  not  a  delegation  to  the  board  of  the  legislative  power 
to  establish  such  rates,  and  is  not  invalid.  It  leaves  the  reasonableness 
of  the  rates  fixed  by  the  commissioners  open  to  inquiry  by  the  courts. 
Chicago  etc  R.  R.  Co.  v.  Jones,  278. 

18.  Constitutional  Law— Regulation  of  Freights  and  Fares  bt  Com- 
missioners.— A  statute  making  a  schedule  of  rates  of  freight  and 
fares  to  be  charged  by  railroad  companies,  as  fixed  by  a  board  of 
commissioners,  prima  facie  evidence  that  they  are  reasonable,  is  not 
unconstitutional  and  void  as  depriving  the  carrier  of  property  without 
due  process  of  law,  nor  as  infringing  upon  the  right  of  trial  by  jury. 
The  courts  have  the  right  to  determine  the  reasonableness  of  the  rates 
thus  fixed,  and  the  statute  merely  prescribes  a  rnle  of  evidence. 
Chicago  etc.  R.  R.  Co.  v.  Jones,  278. 

14.  Tickets  as  Contracts. — A  railroad  ticket  is  not  a  contract,  but 
merely  evidence  of  a  contract  or  a  mere  receipt  taken,  or  voucher 
adopted  for  convenience,  to  show  that  the  passenger  has  paid  his  fare 
from  one  place  to  another.     Burdiclc  v.  People,  329. 

16.  Damages. — In  assessing  damages  to  a  landowner  for  a  right  of  way 
taken  by  a  railroad  company  regard  is  had  only  to  the  immediate  conse- 
quences of  the  appropriation.  The  owner  is  not,  in  such  proceedings, 
compensated  for  damages  which  may  thereafter  result  from  negligent 
acts  of  the  company  committed  after  it  makes  the  appropriation.  J  hint 
v.  Iowa  Cent.  Ry.  Co.,  473. 

16.  Eminent  Domain — Subsequent  Damages— Overflow  of  Lands. — 
Damages  suffered  by  a  landowner  from  an  overflow  of  surface  water 
discharged  upon  his  land  through  the  negligence  of  a  railway  company 
in  constructing  its  [roadbed  are  not  included  in  the  price  paid  by  the 
company  for  its  right  of  way.     Hunt  v.  Iowa  Cent.  Ry.  Co.,  473. 

17.  Damages  from  Overflow  of  Lands  —  Evidence. — When,  in  an  action 
against  a  railroad  company  to  recover  damages  for  negligently  over- 
flowing lands  by  a  discharge  of  surface  water  thereon  in  April  and  May, 
1889,  deeds  in  evidence  show  that  the  company  acquired  title  to  the 
road  in  December,  1888,  the  exclusion  of  evidence  offered  by  the  com- 
pany to  show  that  a  receiver,  through  whom  it  acquired  title,  and  who 
had  formerly  been  operating  the  road,  made  his  final  settlement  with  the 
court  in  May,  1889,  and  that  it  did  not  come  into  possession  of  the  road 
nntil  after  the  latter  date,  if  error,  is  without  prejudice.  Hunt  v.  Iowa 
Cent.  Ry.  Co.,  473. 

18.  Nuisance — Railroads  Liability  of  for. — A  railroad  company,  as  the 
grantee  and  successor  of  another  railway  company  which  has  maintained 
a  nuisance,  is  liable  for  damages  arising  from  its  continuance,  of  which  it 
had  sufficient  notice.    Hunt  v.  Iowa  Cent.  Ry.  Co.,  473. 
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19.  Carbiers  of  Passengers.—  If  as  Imfatient  Traveler  Rushes  Heed- 
lessly and  pushes  the  door  of  a  railway  car  violently  open,  causing  it 
to  strike  and  injure  a  fellow-passenger,  the  carrier  is  not  answerable  for 
the  damages  thus  sustained.     Oraeffr.  Philadelphia  etc  R.  R.,  885. 

SO.  Master  and  Servant — Liability  for  Servants  Torts.— A  railway 
company  is  liable  in  damages  for  any  wrongful  or  negligent  act  of  its 
night  watchman  performed  in  the  course  of  his.employment,  resulting 
in  injury  to  another,  though  he  exceeds  his  authority.  St.  Louit  etc 
Ry.  Co.  v.  HackeU,  105. 

21.  Master  and  Servant— Liability  for  Servant's  Torts.— A  railway 
company  is  not  liable  for  the  wrongful  act  of  an  officer  of  the  law  while 
acting  as  its  night  watchman,  if  the  act  is  committed  in  the  discharge 
of,  or  in  an  endeavor  to  discharge,  his  duty  as  such  officer,  though  he 
acts  in  excess  of  his  authority  as  such.  St  Louit  etc  Ry.  Co.  v.  Haekett, 
105. 

22.  Master  and  Servant — Vice-Principals. — A  foreman  of  a  gang  of  rail, 
way  workmen,  engaged  in  repairing  trestles  and  bridges,  and  having 
power  to  employ  and  discharge  such  men,  and  to  oversee  and  direct 
their  work,  is  a  vice-principal  of  the  railway  company,  and  it  is  liable 
for  his  negligence  whereby  one  of  the  workmen  receives  an  injury. 
Bloyd  v.  St.  Louit  etc  Ry.  Co.,  85. 

21.  Child  on  Track,  Duty  to. — If  a  child  is  on  the  track  of  a  railway 
of  such  an  age  that  it  cannot  comprehend  the  danger,  and  the  de- 
fendants' servants  in  charge  of  the  train,  by  the  exercise  of  reason- 
able care  and  prudence,  could  have  discovered  the  child  in  time  to 
stop  the  train  it  was  their  duty  to  do  so;  or,  if  they,  in  the  exercise  of 
ordinary  care  and  prudence,  could  have  discovered  that  the  child  was 
going  towards  the  track  or  running  along  very  near  it  so  as  to  render  it 
probable  that  it  would  go  on  the  track,  and  such  discovery  could  have 
been  made  in  time  to  stop  the  train,  it  was  their  duty  to  stop.  If,  on 
the  other  hand,  the  child  came  on  the  track  suddenly  and  unexpectedly, 
to  near  that  it  conld  not  be  discovered  in  time  to  stop  the  train  in  the 
exercise  of  ordinary  care,  or  if  the  engineer  and  fireman  were,  by  neces- 
sary attendance  on  their  duties,  prevented  from  seeing  the  child  until  too 
late  to  stop  the  engine  in  the  exercise  of  ordinary  care  in  time  to  avoid 
harm  to  the  child,  then  there  is  no  negligent  act  nor  liability  for  result- 
ing injury.     Bottoms  v.  8eaboard  etc  R.  R.  Co.,  799. 

24.  Street  Railways— Duty  of  Cardrivbr.— It  is  the  duty  of  the  driver 
of  a  street-car  to  exercise  the  highest  degree  of  care  to  avoid  any  col- 
lision or  accident,  especially  at  street  crossings.  He  should  exercise  all 
the  care  that  prudence  may  suggest  in  looking  aU.ut  and  listening  to 
assure  himself  that  his  track  is  clear  and  safe,  and  for  failure  to  do  so 
his  employer  is  responsible.     Thoreten  v.  La  Crott  etc  Ry.  Co.,  64. 

26.  8treet  Railways— City  Ordinance.— A  city  ordinance  which  givee 
priority  of  passage  to  a  street-car  when  met  or  overtaken  by  any  other 
vehicle,  does  not  give  the  driver  of  the  oar  any  right  to  ignore  or  disre- 
gard  the  presence  of  other  vehicles  on  the  street,  and  particularly  at 
crossings.     Thoreten  v.  La  Crotte  etc  Ry.  Co.,  64. 

26.  Street  Railways— Crossings.— Failure  on  the  part  of  a  ttroeioar 
driver  to  keep  a  lookout  ahead,  when  approaching  a  oroesiag.  u  not 
excused  by  the  fact  that  he  was  giving    his  attention  eoUly  to  an 
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attempted  identification  of  another  car  to  which  he  expected  to  change. 
Thoresen  r.  La  Croat  etc  By.  Co.,  84. 
See  In  junctions,  5;  Mandamus,  2;  Mechanics'  Liens,  2;  Municipal  Co*» 
porations,  41;  Plkadi.no,  4;  Statutes,  8,  12,  18,  23. 

RATIFICATION. 
See  Agency,  7;  Partition,  2. 

REAL  PROPERTY. 

1.  Aerolites— Ownership. — An  aerolite  becomes  part  of  the  soil  on  which 

it  falls  and  in  which  it  is  imbedded,  and  is  the  property  of  the  owner  of 
such  soil,  and  not  of  another  who  finds  it,  digs  it  np,  and  removes  it. 
Ooddard  v.  Winchell,  481. 

2.  Street    Obstructions— Damnum    Absque   Injuria.— Certain    injuries 

necessarily  incident  to  the  ownership  of  property  in  towns  or  cities, 
which  directly  impair  the  value  of  private  property,  as,  for  instance,  the 
building  of  a  jail,  police  station,  or  the  like,  causing  a  direct  deprecia- 
tion in  the  value  of  neighboring  property,  are  classed  among  cases  of 
damnum  absque  injuria,  for  which  the  law  affords  no  relief.  Barrows  v. 
City  of  Sycamore,  400. 
8.  Damagks  from  Lawful  Enterprise — Damnum  Absque  Injuria. — When 
a  work  is  lawful  in  itself,  and  cannot  be  carried  on  elsewhere  than 
where  nature  located  it  or  public  necessity  requires  it  to  be,  those  liable 
to  receive  injury  from  its  operation  only  have  a  right  to  demand  that 
it  shall  be  conducted  with  all  due  care,  so  as  to  give  as  little  annoyance 
as  may  be  reasonably  expected,  and  any  injury  that  may  result,  not* 
withstanding  such  care  in  the  management  of  the  work,  must  be  borne 
without  compensation,  as  it  is  damnum  absque  injuria.  Barnard  v. 
Sherley,  454. 

REASONABLE  DOUBT. 
8ee  Appeal,  15;  Trial,  1,  2. 

RECEIPTS. 
See  Bills  of  Lading;  Carriers,  2. 

RECEIVERS. 

1.  Compensation  of. — In   the  absence  of  legislation  regulating  the  com- 

pensation of  a  receiver  the  court  appointing  him  has  the  right  to  deter- 
mine the  amount  that  shall  be  paid,  and,  in  passing  upon  snch 
compensation,  the  appellate  court  ordinarily  defers  to  the  judgment  of 
the  appointing  court.     Heffron  v.  Bice,  271. 

2.  Measure  of  Compensation. — The  compensation  received  by  a  receiver 

should  correspond  with  the  degree  of  business  capacity,  integrity,  and 
responsibility  required  in  the  management  of  the  affairs  intrusted  to 
him.  A  reasonable  and  fair  compensation  should  be  allowed,  accord- 
ing to  the  circumstances  of  each  case.  Heffron  v.  Bice,  271. 
&  Proof  of  Account. — When  a  receiver's  account  consists  of  numerous 
items  of  payments  made  in  the  regular  course  of  business,  for  some  of 
which  he  has  no  receipts,  but  all  of  which  are  fully  and  correctly 
entered  in  books  kept  by  him,  his  account  should  be  approved  by  the 
court.     Heffron  v.  Bice,  271. 
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4.  Duty  to  Pile  Inventory— Liability  fob  Delay.—  It  i»  the  duty  of  a 
receiver  to  make  out  and  file  with  the  court  a  list  of  the  property  which 
passes  into  his  hands,  so  that  creditors  and  all  persons  interested  may 
know  what  property  belongs  to  the  parties  in  the  case.  A  delay  in 
filing  such  inventory  is  no  ground  of  complaint,  unless  injury  is  shown 
to  have  been  caused  thereby.     Heffron  v.  Rice,  271. 

6*  Bight  to  Borrow  Money. — Although  a  receiver  may  have  no  right  to 
borrow  money,  yet  if  he  uses  money  borrowed  by  him  to  discharge  a 
valid  lien  on  the  property  committed  to  his  charge,  and  acts  in  good 
faith  in  making  the  payment,  he  is  entitled  to  credit  therefor  as  against 
the  insolvent  debtors  who  have  received  the  benefit  of  the  payment. 
Heffron  v.  Rice,  271. 

6.  Payment  of  Interest  by — Credit  for. — A  receiver  who  pays  interest 

on  debts  secured  by  deed  of  trust  on  the  assigned  property  is  entitled 
to  credit  therefor,  although  such  interest  is  paid  out  of  money  bor- 
rowed by  him  from  one  of  his  insolvent  assignees  and  afterwards  repaid 
to  the  latter  by  him.     Heffron  v.  Rice,  271. 

7.  Beceivbrs  Have  no  Right  to  Loan  Fdnds  coming  to  their  hands  as 

receivers.  If  they  loan  such  money  and  lose  it  they  must  stand  the 
loss,  except  under  special  circumstances.  Heffron  v.  Rice,  271. 
6.  Liability  for  Loans  Made  by. — A  receiver  acting  as  the  manager 
of  a  hotel  business  must  necessarily  exercise  his  discretion  in  many 
cases.  If  he  acts  in  good  faith,  and  conducts  the  business  as  a  pru- 
dent person  would  his  own,  he  is  not  liable  for  the  loss  of  a  small 
loan  made  to  a  guest.     Heffron  v.  Rice,  271. 

BECORD. 
See  Appeal,  8;  Noticb. 

BEDEMPTION. 
See  Pledge,  2. 

BEGISTRATION. 
See  Deeds,  2,  3. 

BEHEABINO. 
See  Appeal,  2a 

BELEASE. 
Burden  of  Proof. — One  who  signs  a  written  release  in  Ignorance  of  Its  coo- 
tents  is  presumptivelv  guilty  of  gross  negligence,  and  the  burden  of 
proof  rests  upon  him  to  rebut  the  presumption.     Albrtcht  v.  Milwaukee 

He.  By.  Co.,  30. 

See  Debtor  and  Creditor, 

REMEDIES. 
8ee  Statutes,  17. 

BEMOVAL. 
B—  Municipal  Corporations,  51-83;  Officer*,  6-20. 

BENT. 
See  Cotenancy,  1;  Dower,  S. 
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REPEAL. 

8«e  Statutes,  24. 

REPUGNANCY. 

Sse  Statutes,  24. 

RESALE. 

See  Sales,  11. 

RESTRAINT  OF  TRADH. 

8m  Assignment;  Contracts,  15-18. 

REVERSAL. 
8m  Appeals,  9,  11-13,  19. 

REVOCATION. 
8m  Agency,  0;  Brokers,  2-5;  Easements,  4;  Rewards. 

REWARDS. 

L  Acceptance — Rbtooation— Presumption. — An  offer  of  reward  for 
the  detection  of  an  offender  or  the  recovery  of  property  is  a  proposal 
merely.  If  acted  upon  before  revocation  the  offer  and  acceptance  by  a 
performance  become  a  valid  contract  for  a  sufficient  consideration.  It 
may  be  revoked  at  any  time  before  acceptance,  and  though  unlimited  as 
to  time  and  never  withdrawn,  it  must  be  accepted  by  performance  within 
a  reasonable  time,  or  it  is  conclusively  presumed  to  have  been  revoked. 
Mitchell  v.  Abbott,  559. 

2,  Revocation — Presumption. —A  lapse  of  more  than  twelve  years  be- 
tween  the  time  that  a  reward  is  offered  for  the  detection  of  an  of- 
fender and  the  time  of  performance  is  more  than  a  reasonable  time,  and 
raises  a  presumption  that  such  offer  has  been  revoked.  Mitchell  v. 
Abbott,  659. 

RIGHT  OF  WAY. 
See  Railroads. 

RIPARIAN  RIGHTS 
8m  Boundaries;  Waters,  5. 

ROBBERY. 

1.  Sufficiency  OF  Indictment— Allegation  of  Valve. — An  indictment 

for  robbery,  describing  the  property  taken  as  "  certain  money  and  one 
silver  watch  and  watch-chain,  of  the  goods  and  chattels"  of  a  person 
named,  is  sufficient  without  further  allegation  of  value.  State  r.  Perley, 
564. 

2.  Indictment — Allegation  op  Value — Conviction  op  Minor  Offense. 

In  an  indictment  for  robbery  no  allegation  of  the  value  of  the  property 
taken  is  necessary  to  justify  a  conviction  for  larceny  or  a  minor  offense, 
upon  failure  to  prove  the  aggravation  for  the  robbery.  State  v.  Perley, 
664. 

3.  Indictment — Allegation*  op  Value. — An  indiotment  for  robbery  is  suffi- 

cient without  averment  of  the  value  of  the  property  taken.     The  put- 
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ting  in  fear  and  taking  the  property  constitute  the  gist  of  the  crime,  and 
are  the  only  essential  elements  that  need  be  alleged.  State  r.  Perley, 
•M. 

ROYALTIES. 

See  Dower,  3;  Landlord  and  Tenant. 

RULES. 
See  Courts,  1,  2. 

SALES. 

1.  On  a  Salk  of  Chattels  by  a  Husband  to  His  Wife,  ah  Actual  Change 

or  Possession  must  take  place  as  in  other  transfers  of  personalty.  It 
cannot  be  dispensed  with  on  the  ground  of  the  marital  relations  of  the 
vendor  and  vendee  and  the  fact  that  she  appointed  him  as  her  agent  to 
hold  possession  for  her.     Murphy  v.  Mitlgrew,  200. 

2.  Transfer  of  Chattels— Change  of  Possession. — The  fact  that  a  vendor 

and  vendee  are  husband  and  wife,  or  parent  and  child,  constitutes  no 
reason  why  the  provisions  of  the  statute  requiring  every  sale  of  person- 
alty to  be  accompanied  by  an  immediate  delivery,  and  an  actual  and 
continued  change  of  possession  should  receive  a  construction  different 
from  that  applicable  to  other  cases.     Murphy  v.  Mulgrew,  200. 

3.  Husband  and  Wife— Sale  of  Personalty — Change  of  Possession. — 

The  filing  by  a  wife  of  an  inventory  of  her  separate  property  in  accord- 
ance with  the  code  does  not,  as  to  any  of  such  property  acquired  by 
purchase  from  her  husband,  dispense  with  the  necessity  of  an  immedi- 
ate delivery,  and  an  actual  and  continued  change  of  possession,  to  ren- 
der such  change  effective  as  against  his  attaching  creditors.  Murphy  v. 
Mulgrtw,  200. 

4.  Warranty — Parol  Evidence  of. — Under  a  written  contract  for  the  sale 

of  a  refrigerator,  containing  no  warranty  of  its  preserving  qualities,  parol 
evidence  is  not  admissible  to  show  that  the  vendor  expressly  warranted 
the  apparatus  to  preserve  meats  for  a  certain  time,  and  that  it  failed  to 
do  so.     McCray  Refrigerator  etc.  Co.  v.   Woods,  599. 

6.  Warranty — Parol  Evidence  of. — Warranties,  whether  express  or  im- 

plied, can  Usue  only  from  the  contract  itself,  and  cannot  depend  upon 
extrinsic  evidence,  except  as  may  be  necessary  for  the  explanation  of 
some  latent  ambiguity.  McCray  Refrigerator  etc  Co.  v.  Woods,  599. 
H.  Warranty — Parol  Evidence  of. — Under  a  written  contract  of  sale 
containing  no  warranty,  parol  evidence  is  not  admissible  to  add  one. 
McCray  Refrigerator  etc  Co.  v.   Woods,  599. 

7.  Oral   Warranty. — If  an  article  is  sold  by  a  formal  written  contract, 

which  is  silent  on  the  subject  of  warranty,  no  oral  warranty  made  at  the 
same  time  or  previously  can  be  shown,  and  no  additional  oral  warranty 
can  be  ingrafted  on  or  added  to  one  that  is  written.  Milwaukee  Boiler 
Co.  v.  Duncan,  33. 

fl.  Implied  Warranty. — Where  a  known,  described,  and  defined  article  is 
ordered  of  a  manufacturer,  and  the  exact  thing  bargained  for  is  sup- 
plied, there  is  no  implied  warranty  of  its  fitness  for  the  use  intended  by 
the  purchaser,  although  it  may  have  been  stated  by  him  that  it  was  re- 
quired for  a  particular  purpose.     Milwaukee  Boiler  Co.  v.  Duncan,  33. 

9.  Warranty — When  not  Implied. — Under  a  written  contract  by  a  vendor 
to  place  a  patent  system  of  refrigeration  in  a  refrigerator  to  be  sold  and 
furnished  to  the  vendee,  with  nothing  in  the  contract  beyond  the  nam* 
AM.  St.  Rep..  Vol.  XL1.-62 
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of  the  system  to  show  that  it  was  any  thing  in  the  nature  of  a  refriger- 
ating process,  or  that  it  was  designed  or  intended  to  preserve  meats,  or 
that  the  vendee  had  any  thing  to  do  with  meats,  no  implied  warranty 
exists  that  the  system  would  preserve  meats  for  any  particular  lengtb 
of  time,  nor  can  such  warranty  be  shown  by  parol  evidence.  McCray 
Refrigerator  etc,  Co.  v.  Woods,  599. 

10.  Warranty  of  Fitness. — A  clause  in  a  contract  to  furnish  a  steam- 
boiler  "to  be  allowed  one  hundred  and  thirty  pounds  of  steam-working 
pressure  by  United  States  inspectors,"  has  no  reference  to  the  capac- 
ity of  the  boiler,  and  is  not  to  be  construed  as  a  warranty  that  the 
boiler  contracted  for  would  produce  and  maintain  a  working  pressure 
to  that  amount.     Milwaukee  Boiler  Co.  v.  Duncan,  33. 

11.  Contract  —  Breach — Use  of  Article  Purchased. — If  a  steam-boiler, 
guaranteed  to  be  a  first-class  job,  has  apparent  defects,  known  to  the 
purchaser,  he  is  in  duty  bound  not  to  use  the  boiler  in  its  defective  con- 
dition, to  his  or  its  damage.     Milwaukee  Boiler  Co.  v.  Duncan,  33. 

12.  Rescission— Resale  by  Vendee  on  Account  of  Vendor. — One  who 
orders  perishable  fruit  through  an  agent,  and  is  required  to  accept 
a  draft  for  the  purchase  price  before  delivery  or  inspection  of  the  fruit, 
and  on  inspection  notifies  both  the  agent  and  the  vendor  of  his  rejection  of 
the  fruit  at  the  price  agreed  upon  for  failure  of  warranty  of  quality,  may, 
after  waiting  a  reasonable  time  and  receiving  no  answer,  either  from 
the  agent  or  the  vendor,  sell  the  fruit  for  the  vendor's  account  and 
charge  him  with  the  loss.     Hitchcock  v.  Griffin,  624. 

13.  Statute  of  Frauds — Oral  Sale  of  Personalty. — In  order  to  take  a  con- 
tract for  the  sale  of  personal  property  out  of  the  operation  of  the  stat- 
ute of  frauds,  on  the  ground  that  labor,  skill,  and  money  are  necessary 
to  be  expended  in  producing  or  procuring  it,  it  must  appear  that  the 
contract  is  essentially  one  calling  for  special  skill,  labor,  or  workman- 
ship.    Mighell  v.  Dougherty,  511. 

14.  Statute  of  Frauds — Sale  of  Growing  Crop. — An  oral  agreement  for 
the  sale  of  growing  grain,  to  be  delivered  in  marketable  condition,  under 
which  no  part  of  the  purchase  price  is  paid  nor  any  of  the  crop  deliv- 
ered, while  money  and  labor  must  be  expended  to  make  the  crop  market- 
able, is  not  taken  out  of  the  operation  of  the  statute  of  frauds  by  virtue 
of  an  exception  therein  that  it  shall  not  apply  "  when  the  article  of  per- 
sonal property  sold  is  not,  at  the  time  of  the  contract,  owned  by  the 
vendor,  and  ready  for  delivery,  but  labor,  skill,  or  money  are  necessarily 
to  be  expended  in  producing  or  procuring  the  same."  Mighell  v.  Dough* 
erty,  511. 

15.  Statute  of  Frauds— Oral  Sale  of  Growing  Crop. — A  sale  of  growing 
grain,  to  be  delivered  in  marketable  condition — harvested  and  threshed 
— when  no  part  is  delivered,  and  none  of  the  purchase  money  paid,  is 
within  the  statute  of  frauds,  though  one  of  its  provisions  exempts  there- 
from sales  of  personalty  "  when  the  article  sold  is  not,  at  the  time  of 
the  contract,  owned  by  the  vendor  and  ready  for  delivery,  but  labor, 
skill,  or  money  are  necessarily  to  be  expended  in  producing  or  procuring 
the  same."    Mighell  r.  Dougherty,  511. 

See  Brokers. 

SCHOOLS. 
L  M umicipal  Bonds— Fraudulent  Issue— Evidence  of. — When,  in  an  ac- 
tion by  a  bonajide  holder  on  bonds  of  a  school  district  purporting  to  have- 
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been  issued  in  satisfaction  of  a  judgment  against  it  as  authorized  by 
statute,  the  defense  is  set  up  that  such  bonds  have  been  fraudulently 
issued  after  the  judgment  had  been  satisfied  by  a  prior  issue  of  bonds, 
the  defendant,  after  showing  that  a  diligent  search  has  been  unsuccess- 
fully made  for  the  records  of  the  district,  authorizing  the  first  issue  of 
bonds,  and  the  secretary  of  the  district  has  identified  one  of  such  bonds 
as  having  been  issued  in  payment  of  the  judgment,  and  has  partly 
described  the  others,  is  entitled  to  have  such  bonds,  purporting  on  their 
face  to  have  been  duly  issued  by  the  district,  and  having  afterwards  been 
found  to  be  valid  obligations  against  it  by  a  court  of  competent  jurisdic- 
tion, admitted  in  evidence  to  establish  the  fraudulent  character  of  the 
bonds  in  suit.  First  Nat.  Bank,  v.  District  Tp.,  489. 
2.  Municipal  Bonds— Fraudulent  Issue— Rights  of  Bona  Fide  Holder. 
Bonds  fraudulently  issued  by  a  school  district  in  satisfaction  of  a  judg- 
ment already  paid  create  a  new  liability  against  the  district,  and,  when 
they  cause  its  total  indebtedness  to  exceed  the  limit  fixed  by  constitu- 
tional provisions,  a  purchaser  for  value  before  maturity  is  charged  with 
notice  of  that  fact,  and  cannot  recover.  First  Nat.  Bank  District  Tp., 
489. 

See  Municipal  Corporations,  21. 

SEAL. 
See  Officers,  17. 

SERVICES. 

1.  Master    and    Servant— Services    Rendered    Among    Relatives. — 

Where  near  relatives  reside  together  as  a  common  family,  and  one  of 
them  renders  services  to  another,  and  the  latter  furnishes  him  board 
and  lodging  or  other  necessaries  or  comforts,  a  presumption  arises  that 
neither  party  intended. to  receive  or  pay  compensation  for  the  services 
rended  on  the  one  hand,  or  for  the  board  and  lodging,  or  other  neces- 
saries or  comforts  on  the  other,  and  the  relation  of  aunt  and  nephew 
seems  to  be  within  the  rule.     Estate  of  Kessler,  74. 

2.  Master  and  Servant — Agreement  to  Pay  fou  Services— Evidence. 

Evidence  showing  that  the  claimant,  a  nephew  of  the  deceased,  came  at 
her  request  from  Germany,  and,  though  of  full  age,  lived  with  her  and 
carried  on  her  farm,  and  managed  her  property  for  her  until  her  death, 
a  period  of  nearly  nine  years;  that  he  had  never  lived  with  or  worked 
for  her  before,  and  she  had  never  occupied  towards  him  smy  quasi  paren- 
tal relation,  and  he  had  never  been  the  recipient  of  any  thing  from  her 
by  way  of  gift,  or  otherwise;  that  she  had  declared  at  various  times  to 
others  that  all  her  property  was  to  go  to  him  for  his  services,  and  that 
he  himself  expected  to  be  compensated  in  that  way  for  them,  was  held 
sufficient  to  sustain  the  finding  of  the  trial  court,  that  there  was  a  con- 
tract between  the  parties  that  he  should  be  so  compensated.  It  was 
also  held  that  the  claimant  was  competent  to  testify  that  he  rendered 
the  services  with  the  expectation  that  he  would  be  compensated  for  them 
Estate  of  Kessler,  74. 

See  Contracts,  14,  19;  Master  and  Servant,  1. 

SETTLEMENTS. 
See  Compromise,  1. 
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SEWERS. 
See  Easements,  4;  Injunctions,  7;  Nuisance,  2. 

SHERIFFS. 

L  Justification  Under  Process.—  lu  an  action  against  an  officer  by  the 
party  against  whom  process  issued,  to  recover  for  an  illegal  seizure, 
the  process,  if  valid,  constitutes  a  complete  justification.  If,  on  the 
other  hand,  the  suit  is  brought  by  another  claiming  title  to  the  property 
seized,  under  the  party  against  whom  process  issued,  which  title  is  con- 
tested on  the  ground  of  fraud,  the  officer  must,  in  addition  to  showing 
that  he  acted  under  such  process,  show  that  he  acted  under  a  valid  judg- 
ment  for  or  on  behalf  of  a  creditor  of  the  judgment  debtor.  Townaly- 
Myrich  Dry  Goods  Co.  v.  Fuller,  97. 

2.  Void  Judgments — Justification  Under  Process. — In  an  action  by  a 
mortgagee  against  a  sheriff  to  recover  for  an  illegal  seizure  of  goods 
under  execution  against  the  mortgagor  while  in  the  hands  of  such  mort- 
gagee, if  the  officer  attempts  to  justify  the  seizure  on  the  ground  that  the 
mortgage  is  fraudulent  as  to  creditors,  the  mortgagee  may  prove  that 
the  justice's  judgment  under  which  the  process  issued  is  void  for  want 
of  jurisdiction  of  the  mortgagor,  and  upon  satisfactory  proof  of  this  fact 
the  process  is  no  justification.     Toumsly-Myrick  Dry  Goods  Co.  v.  Fuller, 

97. 

SHIPPING. 

1.  Maritime  Contracts,  What  are  not. — The  fact  that  some  of  the  ma- 

terials used  in  the  construction  of  a  vessel  were  furnished  after  it  was 
launched  and  afloat  does  not  show  that  the  contract  under  which  they 
were  furnished  was  a  maritime  contract,  nor  that  a  proceeding  in  rem 
to  enforce  the  lien  for  such  materials  cannot  be  maintained  in  the  state 
courts.     Tht  Victorian,  838. 

2.  Maritime  Contracts,  What  are  not. — A  contract  for  building  a  ship 

or  supplying  engines,  timber,  or  other  material  for  its  construction  is 
not  a  maritime  contract.     The  Victorian,  838. 
See  Admiralty;  Liens. 

SLAUGHTER-HOUSES. 
8ee  Municipal  Corporations,  23. 

SPECIFIC  PERFORMANCE. 

1.  The  Consideration  of  a  contract  necessary  to  sustain  a  suit  for  its  spe- 

cific performance  may  consist  either  of  some  profit  inuring  to  the  prom- 
isor or  some  detriment  sustained  by  the  promisee.     Hector  v.  Wood,  860. 

2.  Vendor  and  Purchaser — If  the  Title  is  Dekective  to  property  con- 

tracted to  be  sold  or  encumbrance  against  it  existed,  the  purchaser  will 
not  be  compelled  to  take  the  property  nor  to  pay  the  purchase  price, 
though  he  agreed  to  accept  a  deed  without  warranty.  Leadt  r.  Johnson, 
784. 
1.  Specific  Performance  of  a  Building  Contract  will  re  Decreed 
When  it  appears  that  it  was  to  furnish  stone  of  a  peculiar  kind  and 
texture  which  could  be  furnished  by  the  defendant  only;  that  enongh 
had  been  furnished  to  build  two-thirds  of  the  walls,  and,  if  defendant  is 
not  required  to  furnish  the  residue,  it  will  be  necessary  to  use  other 
■tone,  and  thus  destroy  the  harmony  and  beauty  of  the  building,  or  to 
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tear  down  the  part  already  built,  and  rebuild  with  other  materials. 
Though  the  court  may  not  be  able,  owing  to  the  defendant's  pecuniary 
circumstances,  to  compel  him  to  perform  the  entire  contract,  this  will 
not  deprive  it  of  the  power  to  compel  him  to  permit  plaintiff  to  take 
■tone  necessary  to  continue  the  work  and  to  use  defendant's  appliances 
at  the  quarry.     Rector  v.  Wood,  860. 

STATES. 

1.  Conflict  of  Laws.— On*  State  or  Sovereignty  cannot  Enforce  th» 

Penal  or  Criminal  Laws  of  Another,  nor  punish  offenses  committed 
in  or  against  another  state  or  sovereignty.     State  v.  Ball,  822. 

2.  Criminal  Law—State  Where  Chime  is  Deemed  Committed. — If  a  shot 

is  fired  in  one  state  at  a  person  in  another,  resulting  in  his  death,  the 
crime  thereby  committed  is  deemed  to  have  been  committed  in  the  state 
where  the  shot  takes  effect,  and  not  in  the  one  where  it  was  tired. 
Therefore,  the  courts  of  the  latter  state  have  no  jurisdiction  to  try  and 
punish  the  party,  though  he  is  one  of  its  citizens.  State  v.  Hall,  822. 
See  Interstate  Commerce;  Judgments*,  5,  6;  Jurisdiction;  Officers! 

Taxes. 

STATUTE  OF   FRAUDS. 
See  Contracts,  13,  14,  19;  Sales,  12-14;  Trusts,  I. 

STATUTES  OF  LIMITATIONS. 
See  Limitations  of  Actions. 

STATUTES. 

1.  Constitutional  Law— Title  of  Statute.  — If  the  subject  matter  of  a 
statute  is  composed  of  two  or  more  essential  elements,  one  only  of 
which  is  expressed  in  its  title,  it  is  insufficient  under  a  constitutional 
requirement  that  "every  act  shall  embrace  but  one  subject  and  matters 
properly  connected,  which  subject  shall  be  expressed  in  the  title." 
Thus,  when  one  of  the  objects  of  the  subject  matter  of  an  act  is  to 
collect  funds  from  foreign  insurance  companies,  and  another  object  is  to 
dispose  of  such  funds  for  the  relief  of  firemen,  the  expression  of  one 
only  of  such  objects  in  the  title  of  the  act  renders  the  statute  void. 
Htnderion  v.  London  etc.  Ins.  Co.,  410. 

J.  Constitutional  Law  —  Title,  What  mat  be  Embraced  in  Local 
and  Special  Laws. — A  statute  entitled  "An  act  to  protect  associa- 
tion*, unions  of  workingmen,  and  persons  in  their  labels,  trademarks, 
and  forms  of  advertising,"  does  not  violate  a  constitutional  provision 
that  "no  act  hereafter  passed  shall  embrace  more  than  one  subject,  aud 
that  shall  be  expressed  in  the  title;  nor  is  such  statute  obnoxious  to  a 
constitutional  provision  prohibiting  the  passage  of  local  or  special  laws, 
and  the  granting  of  special  privileges.     Cohn  v.  People,  304. 

8.  Constitutional  Law — Title— What  mat  be  Embraced  in  Act. — Under 
a  constitutional  provision  that  statutes  shall  not  embrace  more  than  one 
subject,  and  that  shall  be  embraced  in  its  title,  there  may  be  included  in 
a  statute  means  reasonably  adapted  to  secure  the  objects  indicated  by 
the  title.  When  the  general  purpose  is  declared  in  the  title  the  means 
for  its  accomplishment  provided  by  the  act  are  presumed  to  be  intended 
as  necessary  incidents.     Cohn  v.  People,  304. 
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4.  Constitutional  Law— Title  how  far  Controls.— When,  by  virtue  of  ' 

constitutional  provisions,  the  legislature  mast  prepare  and  adopt  the  title 
to  each  law  passed,  to  the  end  that  such  title  shall  express  the  general 
purposes  of  the  act,  the  title  cannot  be  resorted  to  extend  or  restrain 
any  positive  provision  in  the  law  itself.     Cohn  v.  People,  304. 

5.  Constitutional  Law — Construction — Rksort  to  Title. — In  the  con- 

struction of  a  statute  the  intention  of  the  lawmakers  is  to  be  found 
and  given  effect.  When  there  is  otherwise  doubt  or  obscurity  in  the 
act  resort  may  be  had  to  its  title  to  enable  the  court  to  discover  the 
intent,  and  remove  what  might  otherwise  be  uncertain  or  ambiguous. 
Cohn  v.  People,  304. 
8.  Statutes,  Interpretation  of. — Statutes  must  be  construed  with  refer- 
ence to  the  whole  system  of  which  they  form  a  part.  Therefore,  statutes, 
even  on  cognate  subjects,  may  be  referred  to,  though  not  strictly  in  pari 
materia,  in  order  to  elucidate  the  intention  of  the  legislature  in  enacting 
any  given  statute.     St.  Louis  v.  Howard,  630. 

7.  Constitutional  Law. — Constitutionality  of  Legislative  Acts  is  to  be 

determined  solely  by  reference  to  the  limits  imposed  by  the  constitution. 
The  sole  question  for  the  courts  to  decide  is  one  of  power,  not  of  expe- 
diency, justice,  or  wisdom,  and  they  should  resolve  all  doubts  in  favor 
of  the  constitutionality  of  the  statutes,  or,  if  susceptible  of  two  construc- 
tions, one  of  which  is  valid  and  the  other  invalid,  they  should  give  to 
them  the  former,  on  the  presumption  that  the  legislature  did  not  intend 
to  exceed  its  power.    Leep  v.  St.  Louis  etc  Ry,  Co.,  109. 

8.  Statutes  not  Void  for  Uncertainty. — A  statute  declaring  that  if 

any  railroad  corporation  shall  charge,  collect,  demand,  or  receive  more 
than  a  fair  and  reasonable  rate  of  toll  or  compensation  for  the  transpor- 
tation of  passengers  or  freight  it  shall  be  deemed  guilty  of  extortion,  is 
not  void  for  uncertainty  in  not  declaring  what  is  a  fair  and  reasonable 
rate.  The  courts  have  power  to  determine  what  is  reasonable.  Chicago 
etc  R  R.  Co.  v.  Jones,  278. 
0.  Constitutional  Law — Statutes  Void  in  Part. — When  part  only  of  a 
legislative  act  is  void,  the  residue  may  sometimes  be  upheld,  but  judicial 
authority  cannot  substitute  any  thing  in  place  of  the  void  part.  If  the 
residue  of  the  act  cannot  stand  with  the  part  cast  out,  then  the  whole 
must  fall;  and  if  the  statute  has  but  one  object,  and  its  provisions  for 
the  accomplishment  thereof  are  void,  the  whole  act  is  void.  Mayor  v. 
Sliatturk,  208. 

10.  Constitutional  Law — Statutes  Void  in  Part. — If  a  statute  attempts 
to  accomplish  two  or  more  objects,  and  is  void  as  to  one,  it  may  still  be 
in  every  respect  complete  and  valid  as  to  the  other.  It  may  be  entirely 
valid  as  to  some  classes  of  cases,  and  clearly  void  as  to  others.  Chicago 
etc  R  R  Co.  v.  Jones,  278. 

11.  Constitutional  Law — Statutes  Void  in  Part. — Although  part  of  a  stat- 
ute is  unconstitutional,  the  remainder  is  not  to  be  declared  unconstitu- 
tional also  if  the  two  parts  are  distinct  and  separable,  so  that  the  latter 
may  stand,  though  the  former  is  of  no  effect.  If,  when  the  unconstitu- 
tional portion  is  stricken  out,  that  which  remains  is  complete  in  itself, 
and  capable  of  being  executed  in  accordance  with  the  apparent  legisla- 
tive intent,  wholly  independent  of  the  part  rejected,  it  must  be  sus- 
tained.    Chicago  etc  R  R.  Co.  v.  Jones,  278. 

12.  Constitutional  Law — Statutes  Void  in  Part. — When  part  of  a  stat- 
ute relates  to  the  prevention  of  unjust  discrimination  between  persons  and 
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places  in  rates  charged  by  railroad  companies  for  transportation,  and 
another  part  relates  to  the  prevention  of  charges  in  excess  of  reasonable 
rates  on  transportation  wholly  within  the  state,  it  may  be  valid  as  to 
the  latter  part,  though  void  as  to  the  former.  Chicago  etc  R.  R.  Co.  v. 
Jones,  278. 

13.  Constitutional  Law.— No  Law  is  Ex  Post  Facto  within  the  Mean- 
ing op  the  Constitution  Unless  it  applies  to  crimes  and  their  pun- 
ishment, or  punishes  a  party  for  acts  antecedently  done  which,  when 
done,  were  not  punishable  at  all,  or  were  not  punishable  to  the  extent 
or  in  the  manner  described.     Foster  v.  Police  Commrs.,  194. 

14.  Constitutional  Law — Impairment  op  Obligations  op  Contracts.— A 
statute  tending  to  impair  the  obligation  of  a  contract  is  inoperative  as 
to  contracts  existing  at  the  time  of  its  passage,  but  valid  and  operative 
as  to  future  contracts.     Burdick  v.  People,  329. 

15.  Constitutional  Law. — Class  Legislation  is  such  as  denies  rights  to 
one  which  are  accorded  to  others,  or  inflicts  upon  one  a  more  severe  pen- 
alty than  is  imposed  upon  another  in  like  case  offending.  People  v. 
Belief,  589. 

16.  A  Statutory  Remedy  cannot  be  Made  Exclusive  by  the  Legisla- 
ture as  against  a  party  who  has  a  right  to  redress  under  the  constitution 
of  the  state,  unless  such  statutory  remedy  is  commensurate  with  the  con- 
stitutional right  and  the  remedies  to  which,  by  force  of  the  constitution, 
he  was  entitled  for  his  protection.     Hickman  v.  City  of  Kansas,  684. 

17.  Statutory  Remedies,  When  Concurrent  and  When  Exclusive. — If  a 
statute  gives  a  remedy  in  the  affirmative  without  containing  any  express 
or  implied  negative  for  a  matter  which  was  actionable  at  the  common 
law  this  does  not  take  away  the  common-law  remedy.  The  statutory 
remedy  will  be  regarded  as  concurrent.  But  when  a  new  ri^ht  or  the 
means  of  acquiring  it  are  given,  and  an  adequate  remedy  for  violating  it 
is  given  in  the  same  statute,  then  the  injured  parties  are  confined  to  the 
statutory  remedy.      Hickman  v.  City  oj  Kansas,  684. 

18.  Constitutional  Law — Control  op  Right  to  Contract  as  to  Wages. 
A  statute  requiring  corporations  and  persons  engaged  in  operating  and 
constructing  railroads  and  railroad  bridges,  and  contractors  and  sub- 
contractors engaged  in  the  construction  of  any  such  road  or  bridge,  to 
pay  their  employees  on  the  day  of  discharge,  the  unpaid  wages  then 
earned  by  them  at  the  contract  rate,  without  abatement  or  reduc- 
tion, and,  if  not  so  paid,  then,  as  a  penalty,  such  wages  to  continue  at 
the  same  rate  until  paid,  is  void  as  to  natural  persona,  as  nn  invasion  of 
the  right  to  acquire,  possess,  and  protect  property,  but  is  valid  as  to  cor- 
porations, under  reserved  power  to  alter,  revoke,  or  annul  their  charters. 
The  words  "without  abatement  or  deduction"  mean  without  discount 
for  paying  in  advance  of  the  time  fixed  by  the  contract,  and  do  not 
prevent  a  corporation  from  offsetting  the  damages  sustained  by  the 
employee's  failure  to  perform  his  contract.  Such  statute  is  not  special 
legislation,  as  it  is  general  and  uniform  in  operation  on  all  persons  within 
the  class  to  which  it  applies.     Ltep  v.  St.  Louis  etc.  Ry.  Co.,  109. 

19.  Constitutional  Law— Municipal  Corporations—  An  m  iatiom — Elec- 

tions.— A  statute  requiring  the  question  of  annexution  U>  a  munic- 
ipality to  be  submitted  at  an  election  to  the  determination  of  the 
taxpaying  electors  thereof,  is  not  unconstitutional  as  raqamuii  a  property 
qualification.  The  word  "  election,"  as  used  in  the  constitution,  refers 
only  to  elections  of  public  officers.     Mayor  v.  ShaUuck,  208. 
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20.  Constitutional  Law — Due  Process  of  Law. — A  man  is  not  deprived  ot 
his  property  without  due  process  of  law  unless  it  is  taken  away  from 
him  so  that  he  is  divested  of  his  title  and  possession.  To  limit  the  use 
and  enjoyment  of  property  by  legislative  action  is  not  to  take  it  away 
from  the  owner,  when  the  property,  whose  use  and  enjoyment  is  thus 
limited,  is  invested  in  a  business  affected  with  a  public  use,  or  is  used 
as  an  accessory  in  carrying  on  such  business.     Burdick  v.  People,  329. 

21.  Constitutional  Law. — Due  Process  or  Law  means  in  the  due  course  of 
legal  proceedings,  according  to  those  rules  and  forms  which  have  been 
established  for  the  protection  of  private  rights.  An  act  of  the  legisla- 
ture is  not  necessarily  the  law  of  the  land,  nor  can  a  state  make  every 
thing  due  process  of  law  which  by  its  own  legislation  it  declares  to  be 
such.     Burdick  v.  People,  329. 

22.  Constitutional  Law — Dub  Process  or  Law.— A  statute  which  transfer* 
the  property  of  one  man  to  another  without  his  consent  is  not  a  con- 
stitutional exercise  of  legislative  power.  It  attempts  to  deprive  a  man 
of  his  property  without  due  process  of  law.     Burdick  v.  People,  329. 

23.  CONSITUTTIONAL  LAW— STATUTE  REGULATING  SALE  Or  RAILROAD  TICK- 
ETS.— A  statute  prohibiting  the  sale  of  railroad  tickets  or  parts  thereof, 
except  by  authorized  agents,  or  by  parties  who  have  purchased  tickets 
with  a  bona  fide  intention  of  traveling  thereon,  is  not  unconstitutional. 
It  does  not  deprive  an  unauthorized  holder  of  a  ticket  of  his  property 
without  due  process  of  law.     Burdick  v.  People,  329. 

24.  Statutes. — A  Repeal  by  Implication  does  not  exist  unless  there  is  a 
positive  repugnancy  between  the  provisions  of  the  new  law  and  those 
of  the  old,  and  even  then  the  law  is  repealed  by  implication  only  pro 
tanto  to  the  extent  of  the  repugnancy.     State  v.  Walirridge,  663. 

See  Admiralty;  Adoption,  3,  4,  7,  9;  Corporations,  I,  3;  Courts,  6;  Ju- 
risdiction, 1,  2;  Mills,  3;  Municipal  Corporations,  5, 17, 18;  Rail- 
roads, 13;  Sunday,  1;  Taxes,  3,  5-7;  Trial,  6;  Wills,  1,  2. 

STOCKHOLDERS. 
See  Corporations,  6. 

STREET  RAILWAYS. 
See  Railroads,  24-26. 

STREETS. 

See  Easements  I,  3;    Injunctions,  1,  2;    Municipal  Corporations,  31, 

35-46;  Negligence,  8-13. 

SUNDAY. 

1.  Constitutional  Law — Sunday  Laws — Barbers. — A  statute  making  it 

unlawful  for  barbers  to  carry  on  their  business  on  the  first  day  of  the 
week,  known  as  Sunday,  and  excepting  from  its  operation  such  persons 
engaged  in  such  business  as  conscientiously  believe  the  seventh  day  of 
the  week  should  be  observed  as  Sunday,  and  actually  refrain  from  secu- 
lar business  on  that  day,  is  within  the  police  power  of  the  state,  and 
not  unconstitutional  as  class  legislation,  nor  as  depriving  any  person  of 
life,  liberty,  or  property  without  due  process  of  law,  nor  as  denying  any 
"    person  the  equal  protection  of  the  law.     People  v.  Bellet,  589. 

2.  Constitutional  Law — Sunday  Laws   as  Sanitary  Regulation. — The 

police  power  of  the  state  may  be  exercised,  as  a  necessary  sanitary 
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regulation,  to  prohibit  citizens  from  engaging  in  secular  pursuits  on  Sun- 
day, although  such  pursuits  are  noiseless  and  harmless  in  themselves. 
People  v.  Bellet,  689. 
SURETYSHIP.  

1.  Official  Bonds— Failure  to  Sign— Liability  of  Surety. — Failure  of  s> 

principal  to  sign  his  official  bond  conditioned  for  the  faithful  perform* 
ance  of  his  official  duty  does  not  render  it  void  nor  release  the  surety 
from  liability  thereon.     City  of  Decring  v.  Moore,  534. 

2.  Official  Bonds — Liability  of  Sureties — Contribution. — Sureties   od 

an  official  bond  who  bind  themselves  severally  to  pay  a  certain  sum 
named  therein  are  bonnd  to  contribute  to  each  other,  so  that  all  shall 
fare  alike.  The  discharge  of  one  by  other  than  a  sealed  instrument  on 
part  payment  of  his  liability  does  not  release  all,  although  a  discharge 
by  sealed  instrument  would  have  that  effect.  City  of  Detring  v.  Moore, 
634. 

See  Officers,  3. 

TAXATION. 

1.  State  Taxation  is  not  of  Uniform  and  Equal  Rate  when  applied  to  a 

portion  only  of  a  class  of  citizens,  omitting  a  fraction  of  the  same  class, 
although  such  class  is  divided  by  county  lines.  The  same  rate  of  tax- 
ation must  apply  alike  to  all  in  any  given  taxing  district.  Henderson 
t.  London  etc,  Ins.  Co.,  410. 

2,  Constitutional  Law — Equal  and  Uniform  Taxation.— The  taxing 

power  of  the  state  cannot  be  made  the  means  of  levying  municipal  taxes 
upon  a  portion  of  a  class  of  citizens,  and  of  bestowing  the  tax  so  levied 
npon  a  small  fraction  of  the  citizens  of  the  state.  Henderson  v.  London 
etc  Ins.  Co.,  410. 

8.  Constitutional  Law— Equal  and  Uniform  Taxation. — A  statute  hav- 
ing tor  its  objects  the  collection  of  funds  from  foreign  insurance  companies 
by  taxation,  and  the  disposition  of  such  funds  for  the  relief  of  firemen, 
in  cities  having  paid  fire  departments,  is  unconstitutional,  as  not  being 
a  uniform  and  equal  rate  of  taxation,  and  as  applying  to  a  portion  of  a 
class  only.     Henderson  v.  London  etc.  Ins.  Co.,  410. 

4.  Taxation — Abstract  Books. — A  set  of  books  containing  written  abstracts 
of  the  titles  to  real  estate,  used  as  a  means  of  profit  and  having  a  market 
value,  are  not  exempt  from  taxation,  because  of  their  being  in  manu- 
script.    Leon  Loan  etc  Co.  v.  Equalization  Board,  4$6. 

6.  Collateral  Inheritances  —  Constitutional  Law.— A  statute  im- 
posing an  excise  tax  on  collateral  inheritances  is  not  a  tax  on  real 
or  personal  property  within  the  meaning  of  constitutional  provisions 
protecting  the  right  to  acquire  and  possess  property,  and  providing  that 
private  property  shall  not  be  taken  for  public  use  without  compensation, 
that  all  taxation  shall  be  equal  and  uniform,  and  that  no  one  shall  be 
deprived  of  his  property  without  due  process  of  lair.  Shite  v.  Hamlin, 
669. 

6.  Collateral  Inheritances— Constitutional  Law. —In  the  absence 
of  constitutional  prohibition  the  legislature  may  by  statute  dispose 
of  an  intestate  decedent's  estate,  after  payment  of  his  debts,  to  any 
class  of  his  kindred  to  the  exclusion  of  any  other  class,  and,  if  it  permits 
collateral  kindred  to  inherit  it,  may  exact  an  excise  tax  or  duty  from 
such  kindred  for  that  privilege,  so  long  as  such  excise  is  uniform  as  to  the 
entire  class  of  collateral,  or  it  may  require  an  excise  from  all  collaterals 
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and  strangers,  and  exempt  from  the  excise  classes  nearer  in  blood  to  the 
decedent.     State  v.  Hamlin,  569. 

7.  Collateral  Inheritances — Construction  of  Statute.—  A  statute  im- 
posing an  excise  tax  on  all  collateral  inheritances  "above  the  sum  of 
five  hundred  dollars,"  exempts  that  sum  from  each  and  every  collat- 
eral inheritance,  and  is  not  an  exemption  from  the  corpus  of  the  estate 
alone.     State  v.  Hamlin,  569. 

6.  Public  Officers— Firemen — Taxation  for  Benefit  of. — Firemen  are 
not  servants  of  the  state,  nor  of  a  county,  but  of  the  municipality  in 
which  they  serve,  and  the  taxing  power  of  the  state  cannot  be  exerted 
for  their  benefit  upon  only  a  portion  of  a  class  of  the  citizens  of  the 
state.     Henderson  v.  London  etc.  Ins.  Co.,  410. 

See  Municipal  Corporations,  47. 

TELEGRAPH  COMPANIES. 

1.  Failure  to  Deliver   Message— Damages. — The  negligent  failure  of  a 

telegraph  company  to  deliver  a  message  whereby  a  purchase  of  bonds 
is  not  completed  does  not  entitle  the  sender  to  recover  more  than 
nominal  damages  if  the  evidence  fails  to  show  that  in  case  the  pur- 
chase  had  been  consummated  the  purchaser  would  have  sold  at  a 
profit  before  the  delay  was  discovered,  even  though  the  bonds  advanced 
in  price  before  that  time.      Western  Union  TeL  Co.  v.  Fellner,  81. 

2.  Damages. — If,  through   a   mistake  in  the  transmission  of  a  telegram, 

the  owner  of  property  is  induced  to  sell  it  for  its  then  market  value 
he  suffers  no  damage,  and  cannot  recover  any,  though  when  the  property 
subsequently  advanced  in  value  he  repurchased  a  part  thereof  at  the  ad- 
vanced rate.     Hughes  v.   Western  Union  Tel.  Co.,  782. 

3.  Damages — Mental    Anguish. — Unless  otherwise  provided  by  statute, 

mental  anguish  alone,  resulting  from  negligent  delay  in  the  delivery 
of  a  telegram,  does  not  constitute  sufficient  basis  for  the  recovery  of 
damages.     Summer  field  v.   Western  Union  Tel.  Co.,  17. 

4.  Statutory  Liability.  — Wisconsin  statute,  chapter  171,  laws  of  1885, 

which  provides  that  telegraph  companies  shall  be  "liable  for  all  dam- 
ages occasioned  by  failure  or  negligence  of  their  operators,  servants,  or 
employees  in  receiving,  copying,  transmitting,  or  delivering  dispatches 
or  messages,"  creates  no  new  elements  of  damage,  and  gives  no  right  of 
action  for  damages  resulting  from  mental  suffering  alone.  Summerfield 
v.  Western  Union  Tel.  Co.,  17. 

See  Mandamus,  2. 

TENANTS  IN  COMMON. 
See  Cotenancy. 

TENDER. 
See  Debtor  and  Creditor,  1,  2. 

THEATERS. 
1.  Master  and  Servant — Theater  Managers— Duties  and  Liabilities  of. 
Theater  managers  who  invite  the  public  to  become  their  patrons  and 
guests  owe  a  special  duty  to  those  accepting  such  invitation  to  protect 
them  from  injury  while  present,  and  particularly  that  they  shall  not 
suffer  wrong  or  injury  from  the  agents  or  servants  of  those  who  have 
invited  them;  and  if  such  a  servant,  acting  within  the  bine  of  his  duty. 
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commits  a  wrongful  act  toward  such  patron  or  guest,  the  manager  and 
master  is  liable  in  damages  therefor.  Dickson  v.  Waldron,  440. 
S.  Master  and  Servant— Theater  Manager's  Liability  for  Wrongful 
Act  of  His  Servant. — The  servant  or  agent  of  a  theater  manager  whoso 
duty  it  is  to  preserve  order  in  and  about  the  theater  must  necessarily 
be  the  judge  as  to  whether  the  conduct  of  a  patron  or  guest  is  so  offen- 
sive and  disorderly  as  to  require  his  removal,  but  if  such  servant,  act- 
ing in  the  line  of  his  duty,  makes  a  mistake  and  wrongfully  and  unjustly 
attacks  and  injures  an  inoffensive  patron  of  the  theater,  the  manager 
thereof  must  respond  in  damages,  and  the  fact  that  such  servaut  is  a 
special  policeman  will  not  relieve  the  manager  and  master  from  liability. 
Dickson  v.  Waldron,  440. 

THREATS. 

See  Evidence,  6. 

TICKETS. 
8m  Railroads,  4-14;  Statutes,  23. 

TITLE. 
See  Statutes,  1-6. 

TOLL. 
See  Mills,  1,  3. 

TORTS. 
See  Railroads,  20,  21. 

TOWNSHIP. 
See  Municipal  Corporations,  11. 

TRADEMARKS. 

L  Whether  Lawful.— A  cigar  label  reading  as  follows:  "This  certifies 
that  the  cigars  contained  in  this  box  have  been  made  by  a  first-class 
workman,  a  member  of  the  Cigar  Makers'  International  Union  of 
America,  an  organization  opposed  to  inferior,  rat  shop,  coolie,  prison,  or 
filthy  tenement-house  workmanship,"  is  not  unlawful  as  transgressing 
the  rules  of  morality  and  publio  policy,  and  may  be  legally  adopted. 
Cohn  v.  People,  304. 

8.  Whether  Lawful. — A  party  may,  without  condemning  or  aspersing 
the  product  of  other  manufacturers,  adopt  a  trademark  commendatory 
of  the  article  he  has  for  sale,  or  he  may  lawfully  procure  the  certificate 
of  others  as  to  the  quality  of  the  article  he  places  upon  the  market, 
without  transgressing  the  rules  of  morality  or  publio  policy.  Cohn  v. 
People,  304. 

TREATIES. 

Be*  Extradition,  1. 

TRIAL. 
1.  Evidence — Reasonable  Doubt. — A  reasonable  doubt  must  be  actual  and 
substantial  as  contradistinguished  from  a  mere  vague  apprehension,  and 
must  arise  out  of  the  evidence  introduced.  And  the  jury  may  be  said 
to  entertain  a  reasonable  doubt  when,  after  the  entire  comparison  and 
consideration  of  all  the  evidence,  they  caunot  say  that  they  feel  an  abid- 
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ing  conviction,  to  a  moral  certainty,  of  the  truth  of  the  charge.  Carl' 
ton  v.  People,  346. 

2.  EVIDENCE— REASONABLE   DOUBT— PeOOT  TO  A   MOEAL  CERTAINTY. — Th* 

two  phrases,  "  proof  beyond  a  reasonable  doubt,"  and  proof  "  to  a  moral 
certainty,"  are  synonymous  and  equivalent,  and  each  signifies  such  proof 
as  satisfies  the  judgment  and  conscience  of  the  jury,  as  reasonable  men, 
and  applying  their  reason  to  the  evidence  before  them,  that  the  crime 
charged  has  been  committed  by  the  defendant,  and  so  satisfies  them  as 
to  leave  no  other  reasonable  conclusion  possible.    Carlton  v.  People,  346. 

3.  Practice — Objections  to  Evidence. — When  specific  objections  are  made 

to  evidence  all  objections  not  specified  are  waived.  St.  Louis  etc  By. 
Co.  v.  Hackett,  105- 

4.  Practice — Oyer  or  Instrument. — At  common  law,  in  suits  upon  sealed 

instruments,  of  which  it  was  necessary  to  make  profert,  the  defendant 
might  demand  oyer,  and  thereby  have  an  inspection  of  the  instrument 
sued  upon.  And,  by  the  Illinois  statute  relating  to  practice,  this  rule 
is  extended  to  all  instruments  declared  on,  whether  under  seal  or  not. 
The  common  law  also  furnished  another  mode,  not  confined  to  instru- 
ments under  seal,  which  was  by  application,  pending  the  action,  to  the 
equitable  jurisdiction  of  the  court  for  an  order  to  inspect,  but  such  order 
was  obtainable  only  in  a  very  limited  number  of  cases.  Lester  v.  People, 
375. 

6.  Practice.— Oyer  oe  Inspection  is  Confined  to  instruments  in  writing 

declared  upon,  and  constituting  the  cause  of  action,  or  set  up  in  a  plea 
by  way  of  defense,  and  does  not  apply  when  the  deed  is  stated  as  mere 
inducement.  Lester  v.  People,  375. 
8.  Statutory  Construction — Production  of  Books  and  Papers. — Under 
the  Illinois  statute  relating  to  the  production  of  books  and  papers  (lib 
Rev.  Stats.,  c.  51,  sec.  9),  the  court  may  compel  the  production  of  the 
books  of  a  party,  to  be  used  in  evidence  on  the  trial  by  his  adversary, 
upon  proper  showing  that  they  contain  entries  tending  to  prove  the 
issues.  But  the  statute  cannot  be  construed  as  giving  the  court  power 
to  take  the  books  and  papers  of  the  party  and  impound  them  with  an 
officer  of  the  court  for  inspection  or  examination  out  of  the  presence  of 
the  court.  It  does  not  give  the  right  to  compel  the  submission  of  the 
books  of  a  party  to  general  inspection  or  examination  for  fishing  pur- 
poses,  or  with  a  view  to  find  evidence  to  be  used  in  other  suits  or  pros- 
ecutions.    Lester  v.  People,  375. 

7.  Error  Cured  by  Instruction. — An  instruction  to  the  jury  not  to 

consider  a  particular  count  in  the  complaint  cures  error  in  admitting 
evidence  thereunder.     Mightily.  Dougherty,  511. 

8.  Instructions. — If  in  an  action  there  is  a  counterclaim  as  well  as  a  com* 

plaint  and  answer,  and  an  instruction  is  asked  respecting  the  burden 
of  proof  in  its  terms  applicable  to  the  whole  case,  it  may  be  refused 
if  it  is  correct  with  respect  to  the  issue  presented  by  the  complaint 
only.     Glover  v.  Henderson,  695. 

9.  Motion   to    Direct  Verdict. —  A  motion  by  defendant  to  direct  a 

verdict  in  his  favor  can  only  be  sustained  by  the  court  when  there  is 
a  failure  to  prove  some  material  fact  in  the  case,  by  reason  of  which  no 
liability  of  the  defendant  to  plaintiff  is  shown.  For  the  purposes 
of  such  motion  every  point  which  the  evidence  tends  to  prove  in  favor 
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of  plaintiff  mast  be  considered  as  established.  Union  Stockyard*  Co.  r. 
Conoyer,  738. 

See  Constitutions,  4;  Officers,  11. 

TROVER. 
Conversion — Return  of  Property — Damages  for  Levy  of  Execution. 
If  property  not  liable  to  seizure  on  execution  is  levied  upon  by  mistake, 
or  if  the  levy  is  insufficient,  and  the  property  or  part  of  it  is  returned 
to  the  person  from  whom  it  was  taken  upon  discovery  of  the  mistake, 
and  before  an  action  for  the  conversion  is  brought,  the  damages  recovered 
for  the  taking  of  the  part  so  returned  should  be  merely  nominal,  unless 
special  damages  apart  from  the  mere  value  of  the  property  are  shown,  i 
Farr  v.  State  Bank,  40. 

TRUSTS. 

1.  Parol  Evidence  to  Establish.  —Under  the  statute  of  frauds  the  exist* 

ence  of  a  direct  or  express  trust  in  lands  cannot  be  established  by 
parol;  bnt,  when  there  is  some  written  evidence  of  the  existence  of  a 
trust,  parol  evidence  is  admissible  to  show  the  truth  and  nature  of  the 
transaction.     Johnson  v.  Calnan,  224. 

2.  Deeds  to  AB  "  Trustee"— Parol  Evidence  to  Explain. — When  the 

word  "trustee"  is  inserted  in  a  deed  to  land  after  the  name  of  the 
grantee,  and,  in  a  subsequent  contract  relating  to  the  same  land,  he 
affixes  this  word  "  trustee"  to  his  signature  such  word  is  not  merely 
descriptio  persona.  It  indicates  that  the  grantee  takes  the  title,  not  in 
his  individual  capacity,  but  in  trust  for  another  not  disclosed,  and  parol 
evidence  is  admissible  to  show  for  whom,  and  for  what  purpose,  he  was 
constituted  a  trustee.     Johnson  v.  Calnan,  224. 

5.  Jurisdiction,  Appointment  of  Trustees. —A  trust  will  not  be  allowed 

to  fail  for  want  of  a  trustee,  and  therefore,  where  the  trustee  named 
refuses  to  act,  another  will  be  appointed  to  take  his  place.  Brandon  v. 
Carter,  673. 
4.  The  Appointment  of  a  Trustee  Made  at  the  Instance  of  a  Bene- 
ficiary in  place  of  one  named  in  the  will,  on  the  ground  that  he 
refuses  to  act  or  accept  such  trust,  cannot  be  collaterally  attacked  by  a 
third  person  on  the  ground  that  the  oiiginal  trustee  did  not  so  decline 
or  refuse  to  act,  and  was  not  a  party  to  the  proceeding  by  which  the  new 
trustee  was  appointed.    Brandon  v.  Carter,  673. 

6.  Parties  to  8urr  for  Appointment  of  New  Trustee. — If  the  complaint 

filed  in  a  suit  for  the  appointment  of  a  trustee  under  a  will  alleges 
that  the  trustee  designated  in  such  will  declines  and  refuses  to  act, 
and  did  not  accept  the  trust,  he  is  not  a  necessary  party  to  the  suit, 
and  because  if  such  allegation  ia  true,  no  title  ever  vested  in  him. 
Brandon  v.  Carter,  673. 

6.  In  the  Event  of  a  Vacancy  in  the  office  of  trustee,  a  court  of  equity 

has  power  to  supply  a  trustee  by  appointment  to  assume  the  duties 
of  such  trust.      Brandon  r.  Carter,  673. 

7.  Disclaimer  by  a  Person  Named  as  a  Trustee   may  be  established 

by  his  action,  or  by  his  nonaction  long  continued.  Brandon  r.  Carter, 
673. 

8.  Ir  a  Trustee  Named  in  a  Will   Rr.rn.iB*  to  Accept  the  trust,  the 

title  to  the  trust  property  does  not  vest  in  him.  Brandon  v.  Carter, 
071. 

USURY. 
See  Mills,  1. 
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VACANT  AND  UNOCCUPIED. 
See  Insurance,  4. 

VARIANCE. 
See  Pebjubt. 

VERDOR'S  LIEN. 
See  Mechanics'  Liens,  L 

VENDOR  AND  PURCHASER. 
See  Specific  Performance,  2. 

VERDICT. 
See  Trial,  9. 

VESSELS. 
See  Shipping. 

VICE-PRINCIPAL. 
See  Master  and  Servant,  6;  Railroads,  22. 

WAGES. 
See  Statutes,  18. 

WAIVER 
See  Contracts,  20;  Jurisdiction,  4  5;  Liens;  Mechanics'  Liens;  Trial,  8. 

WARRANTY. 
See  Brokers,  1;  Evidence,  1;  Sales,  4-10. 

WATCHMEN. 
See  Master  and  Servant,  5;  Railroads,  21. 

WATER  COMPANIES. 
Contracts  to  Supply  City  with  Water,  Property  Owner's  Suit  Thereon. 
If  a  water  company  contracts  with  a  city  to  supply  water  for  the  extin- 
guishment of  fires,  and  to  be  answerable  for  damages  resulting  from  a 
failure  to  comply  with  such  contract,  a  property  owner  and  taxpayer 
within  such  city  has  no  contract  relations  with  such  water  company 
and  therefore  cannot  maintain  an  action  against  it  upon  the  contract 
for  damages  arising  from  a  failure  to  supply  water  as  agreed  upon 
though  such  failure  has  resulted  in  the  destruction  of  his  property  by 
fire.     Howamon  v.  Trenton  Water  Co.,  654. 

WATERS. 

1.  Waters  are  not  Deemed  Navigable  in  North  Carolina,  unless  they  are 

navigable  for  seagoing  vessels.     State  v.  Eason,  811. 

2.  Right  to  Pollute. — One  who  sinks  artesian  well  upon  his  own  land,  and 

uses  the  water  to  bathe  the  patients  in  a  sanitarium  or  hospital  erected 

by  him  on  such  premises  is  not  liable  to  an  injunction,  nor  for  damages 

for  allowing  the  water,  after  being  so  used,  to  flow  into  a  stream  which 

.     is  the  natural  watercourse  of  the  basin  in  which  the  artesian  well  is 
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situated,  the  owner  thereof  being  free  from  negligence  or  malice,  and 
using  all  due  care  in  avoiding  injury  to  his  neighbors.  Barnard  r. 
Sherley,  454. 

5.  Right  to  Polutb. — The  natural  right  of  a  lower  owner  to  have  the 

water  of  a  natural  stream  descend  in  its  pure  state  must  yield  to  the 
equal  right  of  the  owner  above  to  use  the  water  for  useful  and  lawful 
purposes  tending  to  make  it  more  or  less  impnre.  It  is  not  under  all 
circumstances  an  unlawful  or  unreasonable  use  of  a  stream  to  throw  or 
discharge  into  it  waste  or  impure  matter,  and  the  question  whether  or 
not  in  any  particular  case  such  use  is  reasonable  or  not,  is  for  the  jury 
to  decide.     Barnard  v.  Sherley,  454. 

4.  An   Injury  to  a  Subterranean  Supply  op  Water  by  lawful  acta 

of  an  adjacent  landowner  done  upon  his  own  premises  is,  unless  the 
stream  is  well  defined  and  its  existence  known  or  easily  discernible, 
or  unless  the  injury  is  caused  by  malice,  damnum  absque  injuria.  Will- 
iam* v.  Ladew,  891. 

6.  Riparian  Rights — Damnum  Absqub  Injuria.— Every  man  has  the  right 

to  the  natural  use  and  enjoyment  of  his  own  property,  and  of  a  natural 
watercourse  thereon,  and  if,  while  lawfully  in  such  use  and  enjoyment, 
without  negligence  or  malice  on  his  part,  an  unavoidable  loss  occurs  to 
his  neighbor  below,  it  is  damnum  absque  injuria.  Barnard  v.  Sherley.  454. 
See  Boundaries;  Damages,  4;  Dower,  1,  2;  Easements,  4;  Injunctions, 
5,  7;  Limitations  op  Actions,  6;  Nuisance,  2;  Railroads,  16,  17. 

WAYS. 
See  Justices  op  the  Peace,  1;  Private  Wats. 

WILLS. 
1.  Competency  op  Attesting  Witnesses.— The  competency  of  attesting 
witnesses  to  a  will  is  to  be  tested  upon  the  state  of  facts  existing  at 
the  time  of  such  attestation,  and  not  upon  that  existing  at  the  time  the 
will  is  presented  for  probate.  The  expression  "credible  witnesses,"  as 
used  in  the  Statute  of  Wills,  means  competent  witnesses.  Fisher  v. 
Spence,  360. 

5.  Subscribing   Witnesses  —  Construction  op  Statute.  —  Section  8  of 

the  Illinois  Statute  of  Wills  provides,  in  substance,  that  any  benefi- 
cial devise,  legacy,  or  interest,  made  or  gi\en  to  a  subscribing  witness 
to  the  execution  of  any  will,  testament,  or  codicil,  shall,  "as  to  such 
subscribing  witness,  and  all  persons  claiming  under  him,  be  null  and 
void."  This  provision  is  construed  as  having  no  application  to  the 
interests  of  any  persons  other  than  those  who  are  attesting  witnesses, 
and  does  not  declare  such  interests  null  and  void.  Nor  does  the  further 
provision  of  the  statute  assume  to  render  competent  any  subscribing 
witnesses  other  than  those  to  whom  a  beneficial  devise,  etc.,  was  made 
or  given.  Fisher  v.  Spence,  360. 
8.  Witnesses— Husband  or  Wipb  op  Devisee  or  Legatee— The  hus- 
band or  wife  of  one  named  as  devisee  or  legatee  in  a  will  is  not  a 
competent  witness  to  prove  the  execution  of  the  will,  even  as  to  devises 
and  bequests  made  to  persons  other  than  to  the  wife  or  husband  of  such 
witness,  and  is  not  rendered  competent  by  a  release  by  the  devisee  or 
legatee  of  all  his  or  her  right,  title,  interest,  and  claim  nnder  the  wilL 
Fisher  v.  8pence,  360. 
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4.  Testamentary  Capacity. — The  fact  that  a  testator  when  he  made 
his  will  was  seventy-fire  years  of  age,  weak  and  feeble,  nervous,  irrita- 
ble, absent-minded,  and  of  feeble  memory,  does  not  establish  his  want  of 
testamentary  capacity,  if  he  was  of  strong  will  and  had  a  good  under- 
standing of  all  the  business  in  which  he  engaged.     In  re  Cline'a  Will,  851. 

6.  Insane  Delusions. — If  there  were  facts  or  circumstances  which  would 

reasonably  lead  the  testator  to  entertain  a  belief  he  possessed,  such 
belief  is  not  an  insane  delusion.  In  re  CUne'a  Will,  851. 
€.  Insane  Delusion. — If,  in  a  controversy  between  a  husband  and  wife, 
in  which  is  included  a  suit  brought  by  her  against  him  for  divorce, 
some  of  his  children  testified  for,  and  seemed  to  sympathize  with,  her, 
and  against  him,  and  he  then  formed  an  opinion  that  they  were  hostile 
to  him  and  determined  on  that  account  to  disinherit  them,  his  will  made 
years  afterwards  in  consequence  of  that  determination  cannot  be  said  to 
be  the  result  of  an  insane  delusion.     In  re  CUne'a   Will,  851. 

7.  Who  may  not  Contest. — After  the  adoption  of  a  minor  who,  by  the 

laws  of  the  state,  is  entitled  to  succeed  to  the  estate  of  its  adopting 
parent,  his  other  relatives  have  no  capacity  to  contest  his  will,  nor  to 
oppose  any  disposition  of  his  estate  to  which  the  adopting  child  does 
not  object.     In  re   Williams,  163. 

WITNESSES. 

1.  Competency— Question  for  Trial  Court. — The  competency  of  a  per- 

son offered  as  a  witness  to  testify  must  be  decided  by  the  trial  court, 
then  and  there,  and  its  ruling  is  not  subject  to  review  nor  disturbance, 
on  appeal,  unless  a  clear  abuse  of  discretion  is  shown.  Dickson  v.  Wal- 
dron,  440. 

2.  Husband  and  Wipe. — A  wife  is  competent  to  testify  against  her  hus- 

band on  trial  for  perjury  in  making  a  false  affidavit  in  his  suit  for 
divorce  against  her.     Dill  v.  People,  254. 

3.  Husband  and  Wipe. — A  wife  is  competent  to  testify  against  her  hus* 

sband  in  a  criminal  action  whenever  she  is  the  individual  particularly 
and  directly  injured  or  affected  by  the  crime  for  which  he  is  being 
prosecuted.      Dill  v.  People,  254. 

4.  Privilege  prom. —Parties  and  Witnesses  attending  in    good  faith 

any  legal  tribunal  are  privileged  from  arrest  on  civil  process  dur- 
ing their  attendance,  and  for  a  reasonable  time  in  going  and  returning. 
This  privilege  extends  to  the  service  of  a  summons  as  well  as  to  arrest 
Cameron  v.  Roberta,  43. 

See  Courts,  2;  Process;  Wills,  1-3. 
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